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PREROGATIVE. 


Prerogatiyh  is  a  word  of  large  extent,  including  all  the  rights  and 
privileges  which  by  (a)  law  the  kmg  hath,  as  head  and  chief  of  the  com- 
monwealth, and  as  intrusted  with  the  execution  of  the  laws. 

Vide  Stamf.  Prero.  c.  1 ;  Co.  Lit  90.  TBj  the  word  prerogative  we  usually  under- 
stand that  special  pre-eminence  which  the  King  hath,  over  and  above  all  other  persons, 
and  out  of  tne  ordinary  coarse  of  the  common  law,  in  right  of  his  royal  dicrnity.  It 
signifies,  ^in  its  etymology  from^s  and  rogo,)  something  that  is  required  or  demanded 
before,  or  in  preference  to,  all  others.  And  hence  it  follows,  that  it  must  be  in  its  na- 
ture sinffnlar  and  eccentrical ;  that  it  can  only  be  applied  to  those  rights  and  capacities 
which  tne  king  enjoys  alone,  in  contradistinction  to  oUiers,  and  not  to  those  which  he 
enjojrs  in  common  with  any  of  his  subjects ;  for  if  once  any  one  prerogative  of  the 
crown  could  be  held  in  common  with  any  subject,  it  would  cease  to  be  prerogative  any 
longer.  And  therefore  Finch  lays  it  down  as  a  maxim,  (Finch's  L.  85,}  that  the  pre- 
rogative is  that  law  in  ease  of  the  king,  which  is  law  in  no  case  of  the  subject  1  Bl. 
Com.  339.]  (a)  That  the  king's  prerogative  is  part  of  the  law  of  England,  and  com- 
prehended within  the  same.    2  Inst.  496. 

The  nature  of  our  constitution  is  that  of  a  limited  monarchy,  in  which 
the  legislative  power  is  lodged  in  the  king,  lords,  and  commons ;  but  the 
kin^  is  intrusted  with  the  executive  part,  and  from  him  all  justice  is  said 
to  flow:  hence  he  is  styled  the  head  of  the  commonwealth,  supreme 
governor,  parens  patriay  &c.,  but  still  he  is  to  make  the  law  of  the  land 
die  rule  of  his  government ;  that  being  the  measure  as  well  of  his  power, 
as  of  the  subjects'  obedience :  for  as  me  law  asserts,  maintains,  and  pro- 
vides for  the  safely  of  the  king's  royal  person,  crown,  and  dignity,  and  all 
his  just  rights,  revenues,  powers,  and  prerogatives ;  so  it  likewise  declares 
and  asserts  the  rights  and  liberties  of  the  subject. 

And.  153 ;  Co.  Lit  19,  73 ;  4  Co.  124.— That  he  is  to  defend  his  subjects.  7  Co. 
4. — ^That  he  cannot  change  the  law.  5  Co.  55 ;  2  Inst.  36 ;  11  Co.  70. — Finch's  L. 
81,  82,  83,  speaks  highly  of  it,  as  a  matter  divine :  the  kin^,  says  he,  carries  God's 
stamp,  and  nas  the  shadow  of  God's  excellencies  given  him :  the  power  of  God  is 
joined  with  excellency ;  for  to  do  wrong  is  not  omnipotency,  but  weakness ;  so  it  is 
with  the  king,  he  can  do  no  wrong,  &c.  As  to  which  my  Lord  C.  J.  Hale  saith,  it  is 
regttlariy  true,  that  the  law  presumes  the  king  will  do  no  wrong,  neither  indeed  can  he 
do  any  wrong ;  and  therefore,  if  the  king  command  an  unla^ul  act  to  be  done,  the 
offence  of  the  instrument  is  not  thereby  indemnified :  For  though  the  king  is  not  under 
the  coercive  power  of  the  law,  yet,  in  many  cases,  his  commands  are  under  the  direc* 
tive  power  oi  the  law,  which  consequently  makes  the  act  itself  invalid,  if  unlawful ; 
and  so  renders  the  instrument  of  the  execution  thereof  obnoxious  to  the  punishment  of 
the  law ;  yet  in  time  of  peace,  if  two  men  combat  together  at  barriers,  or  for  trial  of 
skill,  tf  one  kill  the  other,  it  is  homicide ;  but  if  it  be  by  the  command  of  the  king,  it 
is  said  it  is  no  felony.  Hal.  Hist  P.  C.  43,  44.  Q  This  means  if  the  combat  or  totimo- 
merU  were  by  the  command  or  license  of  the  king,  then  the  death  is  no  felony ;  for  the 
king's  license  made  the  combat  lawful,  which,  without  it,  was  an  unlawful  act.  Vide 
3  Inst  56,  160.11 

Hence  it  hath  been  established  as  a  rule,  that  all  prerogatives  must  be 
for  the  advantage  and  good  of  the  people,  otherwise  ihey  ought  not  to  be 
allowed  by  the  law.  (6) 

Moor,  673;  Show.  P.  C.  75.  (h)  And  most  undoubtedly  this  is  the  great  end  of  the 
king's  prerogative,  who  is  not  the  sovereign  of  the  state,  but  the  people's  executive 
magistrate :  for  as  to  sovereignty,  that  resides  where  the  constitution  nas  placed  the 
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leg;iBlatiYe  power,  t.  e,  in  king,  lords,  and  commons,  in  parliament  assembled ;  so  that 
the  king,  in  his  political  capacity,  as  one  of  the  states  of  the  realm,  possesses  a  part, 
and  only  a  part  of  the  sovereijrnty,  but  is  not  sovereign,  any  more  than  a  part  is  ^aal 
to  the  whole.  Bat,  as  executive  magistrate,  he  is  invested  with  great  power,  pre-emi- 
nence, and  many  prerogatives ;  all  intended  by  the  constitation  to  be  employed  for  the 
good  of  the  people;  none  to  their  detriment;  nor  can  any  prerogative  be  legally  so 
employed. 

[This  passage,  which  has  been  industriously  foisted  into  the  work  by  the  last  editor, 
abounds  throu^out  with  the  most  dangerous  political  errors.  It  gives  a  false  view  of 
the  nature  of  our  ffovemment :  it  represents  it  as  almost  a  pure  republic.  From  the 
qualifications  whicn  the  kin|;ly  power  is  subjected  to,  the  editor  would  infer  the  non- 
existence of  the  power  itself;  because  the  king  acts  with  advice  in  all  cases,  and  with 
advice  and  consent  in  wme  cases,  therefore  he  never  acts  propnofure.  Because  the  law 
hath  assigned  him  various  counsellors  to  aid  and  advise  him  in  the  deliberative  and 
executive  parts  of  his  government,  therefore  these  counsellors  are  coequal  and  co-ordi- 
nate with  him. — But  let  us  mark  the  several  parts  of  this  notable  passage,  and  let  us 
see  how  well  they  correspond  with  the  authorities  we  shall  hereafier  cite— authorities 
drawn  from  our  records  and  statute  books,  and  from  the  writing  and  speeches  of  men 
eminent^ for  Uieir  knowledge  of  the  law  and  constitation  of  their  country,  and  not  sus- 
pected of  any  blind  attachment  to  monarchy.  **The  king  is  not  the  sovereign  of  the 
state,  but  the  people's  executive  magistrate." — **  Sovereignty  resides  where  the  consti- 
tution has  placed  the  leoislative  power,  t.  e.  in  kin^,  lords,  and  commons,  in  parliament 
assembled ;  so  that  the  King,  in  his  political  capacity,  as  one  of  the  states  of  the  realm, 
possesses  a  part,  and  only  a  part  of  tne  sovereigntv,  but  is  not  sovereign,  any  more  than 
a  part  is  equal  to  the  whole.*' — ^In  the  first  place  this  writer  seems  to  suppose,  that  the 
sovereign  power  of  a  state  consists  merely  m  legislation ;  whereas  the  power  of  a  state 
consists  equally  in  enforcing  the  execution  of  laws  when  made,  as  in  the  making  of 
them.—**  But,''  saith  this  writer,  **  the  kins  is  not  the  sovereign  of  the  state,  but  the 
people's  executive  magistrate ;" — if  then  the  kinff  is  not  the  sovereign  of  the  state,  but 
the  people's  executive  magistrate,  the  people  are  uie  soveiBi^  of  the  state,  for  the  king 
is  their  magistrate :  but,  according  to  this  writer,  the  sovereigntjr  is  lodged  not  in  the 
people  only,  but  in  king,  lords,  and  commons ;  then,  upon  this  writer's  own  hypothesis, 
the  people  cannot  be  sovereign,  for,  to  use  his  own  words,  a  part  cannot  he  equal  to  the 
wkole ;  out  if  they  are  not  sovereign,  how  can  the  king  be  ikepeopk^e  executive  magis- 
trate ?  whence  is  their  authority  to  commission  this  officer  t— But  so  far  from  the  king 
not  bein?  the  sovereign  of  the  state,  it  will  appear  from  the  following  authorities,  that 
the  whole  power  of  the  state,  both  le^slative  and  executive,  subject  to  certain  limita- 
tions and  qualifications,  is  vested  in  the  king  alone ;  that  he,  with  the  advice  and  con- 
sent of  his  great  council,  makes  laws ;  and,  with  the  advice  of  other  councils,  executes 
those  laws  when  made :  that  he  is  not  one  of  the  estates  of  the  realm,  as  this  writer 
supposeth  him  to  be,  but  paramount  those  estates.  Lord  Coke  saith,  in  his  4th  Inst, 
p.  3,  that  the  king  is  caput,  principium,  et  finis  of  his  court  of  parliament.  In  23  E.  3, 
Hil.  term,  plea  25,  it  is  laid  down  thus :  Et  fuit  dii,  que  le  royfait  les  lets  par  assent  des 
peres  etdela  commune,  et  nonpas  lespercs  et  la  commune. 

Accordincr  to  Lord  Hale,  '^Although  that  the  English  monarchy  is  not  in  all  respects 
absolute  and  unlimited,  but  hath  certain  qualifications  of  monarchical  power,  especially 
in  point  of  making  laws,  and  imposing  taxes  upon  the  people ;  ]ret,  certainly,  since  Uie 
denomination  of  the  government  is  adplurimum,  the  Grovemment  is  monarchical,  and  not 
aristocratical  or  democratical.  And  hence  it  is,  that  all  jurisdiction  in  this  realm,  whether 
ecclesiastical  or  civil,  is  derived  from  the  crown ;  and  that  the  exercise  thereof  in  the  mi- 
nisters or  judges,  to  whom  it  is  so  delegated  by  the  crown,  is  in  right  of  the  crown,  and  by 
virtue  of  a  delegation  from  it"  Ibid.  190.  And  in  a  preceding  part  of  this  tract.  Lord 
Hale,  speaking  of  the  deliberative  and  executive  parts  ot  civil  government,  says,  "In  both 
which,  though  the  king  under  God  be  supreme  governor  and  fountain,  yet  it  is  neces- 
sary for  him  to  call  in  others  in  partem  soticitudinis,  and,  as  to  use  their  assistance  in 
the  executive  part,  so  to  have  their  advice  and  council  in  the  deliberative  part  of  his 
government."  Hale's  Juried,  of  the  Lords'  House,  p.  4.  Again,  Whitelock  in  his  com- 
ment on  the  parliamentary  writ,  says,  **  The  making  of  statutes  is  by  the  king  with  the 
assent  of  the  lords  and  commons  in  parliament"  Vol.  L  406.  And  farther,  the  style 
of  our  acts  of  parliament  is.  Be  it  enacted  by  the  King's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons  in  parUo' 
ment  assembled*  Even  in  money  bills,  when  the  commons  have  ppranted  the  king  their 
money,  they  prav  that  he  will  be  graciously  pleased  to  make  it  a  law.  **  We  your 
Majesty's  most  dutiful  and  loyal  subjects,  the  Commons  of  Great  Britain  in  parliament 
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Bssembled,  haying,  &c.,  &c.,  Do  beseech  yoar  Majesty  that  it  may  be  enacted,  and 
be  it  enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the  adyice  and  con- 
sent," &c  &C. 

With  resnect  to  the  king's  not  being  one  of  the  estates  of  the  realm,  read  the  words 
of  Lord  Hale  in  another  part  of  the  tract  above  referred  to.  The  nobility,  clergy,  and 
commonalty  are  the  three  estates  of  the  kingdom.  The  king  comes  in  upon  a  higher 
denomination  and  title,  namely,  the  head  of  uese  three  estates.  And  therefore  they  that 
have  gone  about  to  make  the  king  one  of  the  three  estates  are  mistaken,  as  will  easily 
appear  to  any  that  wUl  but  read  the  records  fully,  being,  viz.  Rot.  Pari.  9  H.  5,  n.  15, 
the  conclusion  of  the  peace  between  the  kings  of  England  and  France  by  the  king's 
command  in  parliament,  3  May,  9  H.  5,  read  coram  trima  iUUibtu  regni,  viz.  prmlatu  et 
ekre^  ncibiWnu  et  magnatibui,  et  eommumtate  regni  JngluBj  and  by  them  assented  to. 
Rot.  Pari.  3&4E.4^n.  53^  le  royei  lea  tm$  e^atet.  Rot.  Pari.  13  £.  4,  n.  16  &  17, 
domino  rege  et  irtbtu  fto/tftm  regni  $tantibu§  in  eodem  parHamento.  And  in  the  first  par- 
liament of  the  usurper  R.  3,  who  would  be  sure  to  want  no  formality  to  countenance 
his  usurpation.  Rot  Pari.  1,  tituhu  Beeiue^  there  is  cited  an  instrument  allowing  him 
to  be  kingbefore  his  coronation  was  declared  in  the  name  of  the  three  estates  of  this 
realm  of  England,  viz.,  the  lords  spiritual  and  temporal,  and  commons.  **Bee  it  or- 
dained, that  the  tenonr  of  the  said  rolls,  with  all  the  contynue  of  the  same,  presented 
as  is  abovesaid,  and  delivered  to  our  beforesaid  souverain  lord  the  king,  in  the  name 
and  on  the  behalf  of  the  sayd  three  estates  out  of  parliament,  now  by  tne  same  ihree 
estates  assembled  in  this  present  parlement,  and  by  auctorite  of  tiie  same,  bee  ratifyed, 
enrolled,  recorded,"  &c.  This,  though  done  in  a  time  of  usurpation,  yet  sufficiently  evi- 
denceth  what  the  three  estates  were.*  And  the  objections  against  it,  1,  that  two  of 
those  estates  are  constituents  of  the  lords'  house,  and  so  must  outbalance  ibe  commons, 
which  are  but  one  of  the  three  estates ;  and,  3,  that  tbe  lords  spiritual  by  this  means 
should  have  a  negative  voice  upon  the  lords  t^poral  and  commons,  and  so  no  law 
could  be  made  without  the  consent  of  the  major  part  of  the  spiritual  lords  and  the  ma- 
jor part  of  the  temporal  lords,  as  well  as  the  most  part  of  the  commonalty ;  I  say  these 
objections  are  vain.  For  though  it  be  true,  that  two  of  the  three  estates  are  constitu- 
ents of  the  lords'  house,  yet  they  constitute  but  one  house.  And  the  laws  and  customs 
of  the  kingdom,  which  are  the  true  measure  of  all  bounds  of  power,  have  ffiven  a  nega- 
tive voice  of  either  house  upon  the  other,  and  of  the  kin^  upon  both ;  but  have  not 
S'yen  a  negative  voice  of  only  one  of  the  two  estates  constitutmg  the  lords'  house  unto 
e  other,  or  to  the  commons  being  the  third  estate ;  the  legidative  power  being  lodged  in 
the  king  with  the  astent  cf  the  two  houses  of  parliament  as  sueh^  and  not  with  the  assent 
of  the  three  estates  simply  considered  as  such ;  for  it  is  the  settled  constitution  and  eus^ 
torn  cfihekingdom^ihatflxeih  and  depneth  where  the  legislative  power  is  lodged^  not  notions 
and  fancies.  Hale's  Juried,  of  the  Lords'  House,  &c.,p.  10,  11.  And  Lord  Coke, 
before  him,  had  begun  his  chapter  on  the  High  Court  ot  Parliament  in  these  words  :. 
**  This  court  conststeth  of  the  king's  majesty,  sitting  there,  as  in  his  royal  political  ca- 
pacity, and  of  the  three  estates  of  the  realm^  viz.,"  £c.,  4  Inst.  cap.  1.  Ana  after  him, 
at  the  memorable  cBra  of  the  Revolution,  in  the  preamble  to  the  Bui  of  Rights,  the  Con- 
vention Parliament  use  these  words :  "  Whereas  the  lords  spiritual  and  temporal,  and 
commons,  assembled  at  Westminster,  lawfiilly,  fully,  and  freely  representing  all  the  es' 
iates  cf  the  people  cf  this  realm,  did,  upon,  &c.,  present  unto  their  majesties,"  %c.  Stat. 
1  W.  &  M.  sees.  3,  c.  3. 

But  the  theory  of  our  government  is  sketched  with  admirable  spirit  and  correctness 
by  the  Attorney-general,  in  his  address  to  the  jury  upon  Hardy's  trial.  *'  The  power 
of  the  state,  by  which  I  mean  the  power  of  making  laws,  and  enforcing  the  execution 
of  them  when  made,  is  vested  in  tne  king ;  enacting  laws  in  the  one  case,  that  is,  in 
his  legislative  character,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  of  the  commons  in  parliament  assembled,  according  to  the  law  and  con- 
stitnUonal  custom  of  England ;  in  the  other  case,  executing  the  laws,  when  made,  in 
subservience  to  the  laws  so  made,  and  with  the  advice,  which  the  law  and  the  consti- 
tution hath  assigned  to  him  in  almost  every  instance,  in  which  it  has  called  upon  him 
to  act  for  the  benefit  of  the  subject." — Hardy's  Trial,  by  Gumey,  p.  33.  Again,  in  a 
subsequent  passage,  after  having  stated  the  royal  duties,  he  goes  on  thus :  **  To  that 
king,  upon  whom  these  duties  attach,  the  law  and  constitution,  for  the  better  execution 
of  Uiem,  have  assigned  various  councillors,  and  responsible  advisers :  it  has  clothed 
him,  under  various  constitutional  checkd  and  restrictions,  with  various  attributes  and 

*  In  addition  to  the  above  authorities  collected  by  Lord  Hale,  see  Rot.  Pari.  13  R.  d» 
m.9, 11  H.  6,  m.  17. 
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prerogatives,  as  necessary  for  the  support  and  maintenance  of  the  civil  liberties  of  the 
people :  it  ascribes  to  him  sovereiflrnty,  imperial  dignity,  and  perfection :  and  because 
the  rule  and  government,  as^estalHished  in  this  kingdom,  cannot  exist  for  a  moment 
without  a  person  filling  that  office,  and  able  to  execute  all  the  duties  from  time  to  time, 
which  I  have  now  stated,  it  ascribes  to  him  also  that  he  never  ceases  to  exist.  In  fo- 
reign affairs,  the  dele^te  and  representative  of  his  people,  he  makes  war  and  peace, 
leagues  and  treaties :  m  domestic  concerns,  he  has  prerogatives,  as  a  constituent  part 
of  the  supreme  legislature  :  the  prerogative  of  raising  fleets  and  armies :  he  is  the  foun- 
tain of  justice,  bound  to  administer  it  to  his  people,  because  it  is  due  to  them :  the  great 
conservator  of  public  peace,  bound  to  maintain  and  vindicate  it ;  everywhere  present, 
that  these  duties  may  nowhere  fail  of  being  discharged :  \he  fountain  of  honour,  of- 
fice, and  privilege ;  the  arbiter  of  domestic  commerce,  tne  head  of  the  national  church." 
Ibid.  35.  And  m  the  conclusion  of  this  brilliant  sketch,  he  closes  the  whole  with  these 
emphatical  words :  *'  Gentlemen,  I  hope  I  shall  not  be  thought  to  misspend  your  time 
in  statinff  thus  much,  because  it  appears  to  me,  that  the  fact  that  such  is  the  character, 
that  such  are  the  duties,  that  such  are  the  attributes  and  prerogatives  of  the  king  in 
this  countnr,  (all  existing  for  the  protection,  security  and  happiness  of  the  people  in  an 
established  form  of  government,)  accounts  for  the  just  anxiety,  bordering  upon  jealousy, 
with  which  the  law  watches  over  his  person — accounts  for  the  fact,  that  in  every  in- 
dictment, the  compassing  or  imagining  his  destruction  or  deposition,  seems  to  be  con- 
sidered as  necessarily  co-existing  with  an  intention  to  subvert  the  rule  and  government 
established  in  the  country :  it  is  a  purpose  to  destroy  and  to  depose  Atm,  in  whom  the 
supreme  power,  rule,  and  government,  under  constitutional  checks  and  limitations,  is 
vested,  and  by  whom,  with  consent  and  advice  in  some  cases,  and  with  advice  in  dl 
cases;  the  exercise  of  this  constitutional  power  is  to  be  carried  on."  Ibid.  36. 

With  respect  to  the  nile  which  is  said  in  the  text  to  be  established,  viz.,  ^'that  all 
prerogatives  must  be  for  the  advantage  and  good  of  the  people,  otherwise  they  ought 
not  to  be  allowed  by  the  law,"  it  is  neither  expressed  in  terms  sufficiently  clear  and 
precise,  nor  will  it  hold  in  the  extent  to  which,  as  there  stated,  it  may  be  carried.  It 
IS  not  clear  from  the  terms  whether  it  meant,  that  the  prerogative  or  right  itself  shall 
be  disallowed,  if  found  to  be  injurious  to  the  public,  or  only  we  act  done  by  virtue  and 
in  exercise  of  that  right  or  prerogative.  If  the  former  be  the  meaning,  we  may  not 
hesitate  to  pronounce  that  there  is  no  such  rule  of  law ;  for  all  the  prerogatives  of  the 
crown  are  vested  in  it  for  the  protection  and  happiness  of  the  people,  and  cannot  in  law 
be  wrested  from  it  without  danger  to  both.  Ii  the  latter  be  tne  meaning,  then  the  rule 
will  not  hold  universally  and  in  all  cases.  The  higher  prerogatives  of  the  crown  are 
not  to  be*  measured  by  the  rules  of  law,  or  to  be  scanned  by  the  reason  of  our  judges ; 
nor  are  acts  done  by  virtue  of  any  of  those  prerogatives  to  be  set  aside  on  the  ground, 
that  they  are  not  for  the  public  good.  For  instance,  the  king  has  the  prerogative  of 
making  war  and  peace  :  invested  with  that  prero^tive,  he  makes  a  treaty  of  peace : 
that  treaty  is  found  to  be  injurious  to  the  country :  is  the  treaty  therefore  a  nullity!  is 
there  any  authority  in  any  man,  or  body  of  men  in  this  country,  to  vacate  it,  because  it 
is  a  bad  treaty  1  The  king  has  the  prerofirative  of  giving  his  assetUy  as  it  is  called,  to 
such  bills  as  his  subjects,  legally  convenea,  may  present  to  him,  that  is,  of  giving  them 
the  force  and  eanction  of  a  law :  he  withholds  his  assent  to  a  bill  evidently  calculated 
to  promote  the  interests  of  his  people :  does  the  bill,  because  it  is  a  good  bill,  therefore 
pass  into  a  law,  though  it  want  the  ToydX  Jiai?  or  does  the  utility  of  the  measure  deprive 
the  crown  of  its  constitutional  power  of  rejeding?  The  rule  then  deems  to  go  no  further 
than  this,  that  in  the  exercise  of  some  of  the  prerogatives,  the  royal  authority  is  sub- 
mitted to  the  control  and  direction  of  the  courts  of  law,  the  judgment  of  the  king  is  in 
some  cases  committed  to  his  judges.  In  those  cases  it  is  the  duty  of  the  judges  so  to 
admeasure  the  royal  prerogatives  as  that  they  shall  in  no  case  be  exerted  so  as  to  affect 
the  inheritance  of  any  one,  to  change  the  course  of  the  law,  or  to  work  individual  in- 
jury. Plowd.  236,  487 ;  Noy,  175.  They  will  always  remember  the  maxim  of  law, 
that  the  king  can  do  no  wrong :  if  they  find  that  wrong  has  been  done,  the  act  cannot  be 
the  act  of  the  king,  and  therefore  ought  not  to  be  allowed.] 

The  rights  and  prerogatives  of  the  crown  are  in  most  things  as  ancient 
as  the  law  itself;  for  though  the  stat.  17  E.  2,  st.  1,  commonly  called  the 
statute  de  prerogativa  regis^  seems  to  be  introductive  of  something  new, 
yet  for  the  most  part  it  is  but  a  sum  or  collection  of  certain  prerogatives 
that  were  known  law  long  before :  as,  that  the  king's  wardship  of  lands 
in  capUe  did  attract  the  wardship  of  lands  held  of  others  j  that  the  grant 
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of  a  manor  did  not  pass  an  advowson  appendant,  unless  named ;  that  the 
long  had  a  right  to  escheats,  wrecks,  royal  fishes,  and  many  others  which 
were  ancient  prerogatives  of  the  crown. 

Bendl.  117;  3  Inst  363,  496;  10  Co.  64. 

But,  for  the  better  understanding  hereof,  I  shall  consider, 

* 

(A)  When  the  Kioff  commences  his  Reign,  and  the  Ceremony  requisite  therein: 

land  herein  <»  a  King  dejare  and  defaeto,^ 

(B)  Of  the  King's  Prerogative  as  universal  Occupant :  And  herein, 
1.  T%at  he  if  univenal  OeeuparU  and  erUUled  to  all  dereUet  LanA* 
3.  Qf  Am  PrervgaUve  in  Eteheat9. 

3,  Cfkis  PrerogaHve  in  8ea»  and  Namgdbk  Riven, 

^,  Cfhi9  Prerogative  in  Swang  and  Sayal  lUhes* 

[5.  Of  his  Prerogative  in  Porte  and  Havene,'] 

6.  Of  hie  Prerogative  in  Beaeom  and  lAf^HoamM. 

1,  Of  hie  Prerogative  in  Wreck* 

B.  Cfhie  Prerogative  in  relation  to  Cbine  and  d^nee. 

9.  Of  hie  Prerogative  in  derelict  Ooode,-  and  therein^  of  Wa^  Straye^  and  TVeo- 
eure  Trove* 

10.  Cffhis  Prerogative  in  Fines  and  fbffeituree, 

(C)  Of  his  Prerogative  over  the  Persons  of  liis  Subjeots:  And  herein, 

1.  Who  ahaU  be  eoid  hi$  Subjeete. 

3.  That  he  ie  entitled  to  the  Service  and  AUegianee  cf  hie  Subjeete;  and  therein^  of 
the  Oaths  enjoined  them, 

3.  T%at  he  may  restrain  his  Subjects  from  going  abroad;  and  therein^  of  the  Writ 

de  Ne  exeat  Regno. 

4.  T^at  he  may  command  his  Subjects  to  return  Home ;  and  therein^  of  awarding  a 

Privy  Seal, 

(D)  Of  the  Kinff  as  the  Fountain  of  Justice,  and  intrusted  with  the  Execution  of  the 

Laws :  And  herein, 

1.  That  all  dvilJurisdiction  flows  from  the  Eing, 

2.  Of  the  EingU  Prerogative  in  Ecclesiastical  Matters. 
Z,  Of  his  Prerogative  in  creating  Officers, 

4.  Of  his  Prerogative  in  making  War  and  Peace, 

5.  Of  his  Prerogative  in  taking  Care  of  Iffants^  Idiots^  Lunatics^  and  Charitdble 

Uses. 

6.  Cfhis  Prerogative  in  Pardoning, 

7.  C^  Dispensations  and  Non  obstantes. 
6.  Cffhis  Prodamations, 

(E)  How  the  Rules  of  Law  differ  with  respect  to  the  King  and  a  Private  Person: 

And  herein, 

1.  QT  What  Things  incapable^  from  the  Dignity  of  his  Person  and  Office, 

3.  What  T%ings  enure  to  him  in  his  natural^  what  in  his  poUtieal  Oapadty, 

3.  Of  the  Difference  in  the  Eules  of  Law  as  directing  the  Kingl^s  Property ^othervfise 

than  that  of  a  Subject, 

4.  7%at  his  Eights  ^laU  be  pnf erred  to  a  Subjects  where  they  htqjpen  to  meet, 

5.  Cf  Jets  of  Parliament  which  extend  to  or  bind  not  the  King, 

6.  That  no  Laches  can  be  imptUed  to  him  i  and  therein^  of  the  Maxim^  Nnllun 

'Tonpus  oocuirit  Regi. 

7.  Of  his  Prert^ive  in  his  Suits  and  Proceedings  in  Oowrts  of  Justice, 

(F)  Of  the  King's  Grants  and  Letters  Patent:  And  herein, 
1.  What  Things  the  King  may  grant  t  And  therein, 

Vol.  Vra.— 2 
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(A)  When  the  King  commences  his  Reign,  &e. 

1.  Of  grants  arising  from  his  Prerogative  of  Power,  and  what  are  inseparably 
annexed  to  the  Crown. 

3.  Of  grants  arising  from  his  Interest. 

3.  How  farthe  King  must  have  an  interest,  in  order  to  enable  him  to  grant. 

4.  Grants  tending  to  a  Monopoly;  and  therein,  of  Things  of  a  new  Invention. 

5.  Grants  of  the  sole  Liberty  of  Printing. 

^,  Of  the  Qmatruction  of  the  KingU  Grants  and  Letters  PaUnt^  as  to  their  being 
good  or  voidi  and  herein,  of  King's  being  deceived  in  his  Grant • 

3.  Where  the  King's  ChrarUee  shall  partake  of  his  Prerogative, 


(A)  When  the  King  commences  his  Reign,  and  the  Ceremony  requisite  therein :  ||and 

herein  of  a  King  de  jure  and  de  /acto.y 

Upon  the  death  or  demise  of  the  king,  his  heir  is  that  moment  invested 
with  the  kingly  office  and  regal  power,  and  commences  his  reign  the  same 
day  his  ancestor  dies ;  whence  it  is  held  as  a  maxim,(a)  that  the  king  never 
dies. 

7  Co.  13,  in  Calvin's  case ;  6  Co.  37 ;  7  Co.  30.  (a)  And  therefore  if  lands  are 
given  to  the  king  by  deed  enrolled,  without  the  words  Aetrt  or  successors  ,*  yet  a  fee-sim- 
ple passeth,  for  that  in  judgment  of  law  he  never  dies.    Co.  Lit.  9. 

And  herein  we  must  take  notice,  that  the  rules  of  descent  are  the  same 
with  those  that  govern  private  inheritances,  except  only  as  to  the  rule  of 
possessiojratrisy  which  does  not  hold  in  the  descent  of  the  crown  or  its 
possessions:  neither  is  half  blood  any  impediment  in  such  case;  for  the 
brother  of  the  half  blood  shall  be  preferred  to  the  sister,  in  the  enjoyment 
of  the  crown,  as  the  most  capable  of  the  two,  by  the  advantages  and  pre- 
rogative of  his  sex. 

Co.  Lit.  15  b.  [But  these  are  not  the  only  exceptions  in  the  case  of  the  crown  to 
the  general  rules  of  descent:  for,  among  the  females,  the  crown  descends  by  right  of 
primogeniture  to  the  eldest  daughter  only,  and  her  issue,  and  not,  as  in  common  inhe- 
ritances, to  all  the  daughters  at  once ;  the  evident  necessity  of  a  sole  succession  to  the 
throne  having  occasioned  the  royal  law  of  descents  to  depart  from  the  common  law  in 
this  respect ;  and  therefore  Queen  Mary  on  the  death  of  her  brother  succeeded  to  the 
crown  alone,  and  not  in  partnership  with  her  sister  Elizabeth.    1  Bl.  Com.  194.] 

Therefore,  if  the  king  hath  issue  a  son  and  a  daughter  by  one  venter^ 
and  a  son  by  another  venter ^  and  purchases  lands  and  dies,  and  the  eldest 
son  enters  and  dies  without  issue,  the  daughter  shall  not  inherit  those 
lands,  nor  any  other  fee-simple  lands  of  me  crown,  but  the  younger 
brother  shall  have  them  together  with  the  crown. 

Co.  Lit.  15  b. 

As  the  king  commences  his  reign  from  the  day  of  the  death  of  his  an- 
cestor, it  hath  been  held,  that  compassing  his  death  before  coronation,  yea 
before  proclamation  of  him,  is  a  compassmg  of  the  king's  death  within  the 
statute  of  25  £.  3,  stat.  5,  c.  2,  he  being  king  presently,  and  the  proclama- 
tion and  coronation  only  honourable  ceremonies  (6)  for  the  further  notifica- 
tion thereof. 

3  Inst  7 ;  Hal.  Hist.  P.  C.  101.  (6)  The  late  Mr.  Justice  Foster  is,  however,  very 
far  from  thinking  that  the  solemnity  of  a  coronation  is  to  be  considered  among  tu  merely 
as  a  royal  ceremony,  or  as  a  bare  notification  of  the  descent  of  the  crown,  as  authors  of 
high  distinction  have  been  pleased  to  express  themselves :  He  admits  that  it  is,  on  the 
part  of  the  nation,  a  public  solemn  recognition  that  the  regal  authority,  and  all  the  pre- 
rogatives of  the  crown,  are  vested  in  the  person  of  the  king,  antecedent  to  that  solemni- 
ty; but  the  solemnity  of  a  coronation  with  tu  goeth  a  great  deal  farther;  the  coronation 
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08th  importeth,  on  the  part  of  the  kingf,  a  pubUe  tolemn  recognition  of  the  fundamental 
rights  (f  the  peopkf  and  condadeth  with  an  engagement  under  the  highest  of  all  mmo- 
ti&ns^  tnat  he  will  maintain  and  drfend  those  rights ;  and  to  the  tUmost  ^  hisp&wer  make 
the  laws  of  the  realm  the  ntle  and  measure  of  his  conduct.  Fost.  Rep.  189.  See  Sid. 
on  Got.  91,  99,  s.  7. 

Also  it  is  held,  that  every  kin^  for  the  time  being,  in  the  actual  posses- 
sion (a)  of  the  crown,  is  a  kmg  within  the  intention  of  the  above-mentioned 
statute ;  for  there  is  a  necessity  that  the  realm  should  have  a  kin^,  by 
whom,  and  in  whose  name,  the  laws  are  to  be  administered ;  and  the  King 
in  possession,  being  the  only  person  who  either  doth  or  can  administer 
those  laws,  must  be  the  only  person  who  hath  a  right  to  that  obedience 
which  is  due  to  him  who  administers  those  laws ;  and  since,  by  virtue 
thereof,  he  secures  to  us  our  lives,  liberties,  and  properties,  and  aJl  other 
advanta^s  of  government,  he  may  justly  claim  returns  of  duty,  allegiance, 
and  subjection. 

Hawk.  P.  G.  c.  17,  $  11.  (a)  As  to  the  distinction  between  a  king  de  facto  and  de 
fure^  my  Lord  Hale  says,  a  king  defacto,  bat  not  dejure,  such  as  were  H.  4,  H.  5,  H.  6, 
K.  3,  H.  7,  being  in  the  actual  possession  of  the  crown,  is  a  king  within  this  act;  so 
that  compassing  his  death  is  treason  within  this  law ;  and  therefore  in  the  4  E.  4,  30, 
a  person  that  compassed  the  death  of  H.  6,  was  attainted  for  that  treason  in  the  time  of 
the  rightful  king ;  but  had  it  been  an  act  of  hostility  in  assistance  of  the  rightful  heir 
of  the  crown,  which  afterwards  obtained,  this  had  not  been  treason,  but  e  eonverso,  those 
that  assisted  the  usurper,  though  in  the  actual  possession  of  the  crown,  haye  suffered  as 
traitors,  as  appears  by  the  statute  of  1  E.  4,  and  as  was  done  upon  the  assistance  of 
H.  6  after  his  temporary  readeption  of  the  crown,  in  10  E.  4,  and  39  H.  6.  Hal.  Hist. 
P.  G.  102, 103.  ||But  it  seems  that  Sir  R.  Grey,  the  person  alluded  to  as  being  attaints 
ed  in  4  E.  4,  30,  was  attainted  for  actual  rebellion  against  Edward  the  Fourth  himself, 
some  years  after  he  was  in  full  possession  of  the  crown.  See  Sir  M.  Foster's  remariis 
on  this  passage,  Fost.  Gr.  L.  397. ||  [Sir  M.  Foster,  speaking  of  a  king  de  jure  et  de 
faelo^  and  contending  that  allegiance  is  due  by  the  subject  to  the  latter  as  well  as  the 
former,  hath  these  remarkable  words :  '*  He  (the  subject)  hopeth  for  protection  from  the 
crown,  and  he  payeth  his  allegiance  to  it,  in  the  person  of  him  whom  he  seeth  in  full 
and  peaceable  possession  of  it:  he  entereth  not  into  the  question  of  title,  he  haying 
neither  leisure,  nor  abilities,  nor  is  he  at  liberty  to  enter  into  that  question :  but  he  seeth 
the  fountain  from  whence  the  blessing  of  ffoyemment,  liberty,  peace,  and  plenty  flow 
to  him,  and  there  he  payeth  his  allegiance."    Fost.  Gr.  L.  399.  J 

It  hath  been  settled,  that  all  judicial  acts  done  by  Henry  the  Sixth,  while 
he  was  king,  and  also  all  pardons  of  felony  and  charters  of  denization 
granted  by  him,  were  valid;  but  that  a  pardon  made  by  Edward  the 
Fourth  before  he  was  actually  king,  was  void  even  after  he  came  to  the 
crown. 

Hawk.  P.  G.  c.  17,  $  13,  and  the  authorities  there  cited. 

The  right  heir  of  the  crown,  during  such  time  as  the  usurper  is  in  ple- 
nary possession  of  it,  and  no  possession  thereof  in  the  heir,  is  not  a  king 
within  this  act ;  as  was  the  case  of  the  house  of  York,  during  the  plenary 
possession  of  the  crown  in  Henry  the  Fourth,  Henry  the  Fifth,  and  Henry 
the  Sixth.  But  if  the  right  heir  had  once  the  possession  of  the  crown,  as 
king,  though  an  usurper  had  afterwards  gotten  the  possession  thereof,  yet 
the  other  continues  his  style,  title,  and  claim  thereto,  and  afterwards 
re-obtains  the  fiiU  possession  thereof;  a  compassing  the  death  of  the  right- 
ftil  heir,  during  that  interval,  is  a  compassing  of  me  king's  death  within 
this  act ;  for  he  continued  a  king  still,  quasi  in  possession  of  his  kingdom ; 
which  was  the  case  of  Edward  the  Fourth,  in  that  small  interval  wherein 
Henry  the  Sixth  re-obtained  the  crown ;  and  the  case  of  Edward  the  Fifth, 
notwithstanding  the  usurpation  of  his  uncle  Richard  the  Third. 

Hal.  Hist.  P.  G.  104. 
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IJThis  last  passage,  however,  is  not  very  consistent  with  the  statute 
11  Hen.  7,  c.  1,  which,  after  reciting,  ^^  That  the  subjects  of  England  are 
bound  by  the  duty  of  their  allegiance  to  serve  their  prince  and  sovereign 
lord, ybr  the  time  beingy  in  defence  of  him  and  his  realm,  against  every  re- 
bellion, power,  and  mi^ht  raised  against  him,"  &c.,  enacts,  ^^  That  no 
person  attending  upon  the  king,  for  the  time  being,  in  his  wars,  shall  for 
such  service  be  convict  or  attaint  of  treason,  or  o^er  ofience,  by  act  of 
parliament,  or  otherwise  by  any  process  of  law," — on  which  Sir  M.  Foster 
observes,  ^^Here  is  a  clear  and  full  parliamentary  declaration,  that,  by  the 
ancient  law  and  constitution  of  England,  founded  on  principles  of  reason, 
equity,  and  good  conscience,  the  allegiance  of  the  subject  is  due  to  the 
long,  for  the  time  being,  and  to  him  alone" — and  this  is  confirmed  by 
Lord  Coke.  With  respect,  therefore,  to  the  duty  of  allegiance,  the  only  ^ 
question  is,  who  is  the  sovereign  in  possession ;  if  the  usurper  is  in  pos- ' 
session,  allejnance  is  due  to  lum  as  sovereign  lord,  for  the  time  bems ; 
and  it  must  follow,  that,  as  the  subject  cannot  owe  a  divided  allegiance,  £e 
rightful  heir,  even  though  he  continue  his  style,  title,  and  claim,  cannot, 
during  his  exclusion,  be  within  the  statute  of  treason ;  and,  surely  Lord 
Hale's  doctrine  of  a  king,  quasi  in  possession,  something  between  a  king 
de  Jure  and  a  king  de  facto j  is  too  vague  and  indefinite  to  form  a  rationsd 
or  legal  distinction. 

Fost  Ct.  L.  399;  3  Inst  6;  and  Tide  3  Hallam's  Midd.  Ages,  391. || 

It  was  resolved  by  ihe  judges,  in  the  case  of  Sir  H.  Vane,(a)  that  King 
Charles  the  Second  was  long  de  facto  j  as  well  as  dejure^  firom  his  &ther's 
death ;  and  that  therefore  all  those  who  acted  against  and  kept  him  out 
of  possession,  in  obedience  to  the  powers  then  in  being,  Were  traitors. 

Keiling,  14,  15 ;  Keb.  315.  (jol)  Mr.  Justice  Foster  says,  that  the  role  laid  down  by 
the  conrt  in  this  case,  inyolved,  in  the  guilt  of  treason,  every  man  in  the  kingdom  who 
had  acted  in  a  poblic  station  nnder  a  goremment  possessed  in  fact  for  twelve  years  to- 
gether of  a  sovereign  power ;  and  that  Ld.  Cf.  J.  Hale,  when  of  high  rank  at  the  bar, 
took  the  engagement "  To  be  true  and  faithful  to  the  Commonwealth  of  England, 
without  a  jSng  or  Hotue  €fLord8J**  7%m,  in  the  §ense  cf  thou  that  imposed  it,  was 
plainly  an  engagement  for  abolishing  kingly  government,  at  least  for  supporting  the 
abolition  of  it;  and  with  regard  to  those  who  took  it,  it  might,  upon  the  principles  of 
Sir  H.  Vane^s  case,  have  been  easily  improved  into  an  overt  act  of  treason  against 
King  Charles  the  Second.    Post.  R.  403. 

SBut  it  ought  to  be  considered,  that  it  was  first  resolved  by  the  same 
ges  that  mng  Charles  the  Second  was  king  de  facto  as  well  as  de  jure 
irom  his  father's  death ;  and  it  is  apparent,  mat  no  other  person  was  in 
^possession  of  any  sovereign  power  known  to  our  laws. 

1  Hawk.  P.  C.  c.  17,  $  10.  Hence  the  statutes  passed  in  the  first  year  after  the 
restoration  of  King  Charles  the  Second  are  always  called  the  acts  in  the  twelfth  year 
of  his  reign ;  and  all  the  other  legal  proceedings  of  that  reign  are  reckoned  from  the 
year  1648,  and  not  from  1660.] 

By  the  1  Mar.  stat.  3,  c.  1,  §  3,  '^  The  kinder  office  of  this  realm,  and 
all  prerogative,  royal  power,  authorities,  ana  jurisdiction  thereunto  an- 
nexed, being  invested  in  (b)  either  male  or  female,  are  as  absolutely  in- 
vested in  the  one  as  the  om^r." 

(b)  The  queen  regent,  as  were  Q.  Mary  and  Q.  Elizabeth,  is  a  king  within  the 
39  E.-3.  Stat  5,  c.  3 ;  Hal.  Hist  P.  C.  101 ;  but  a  titular  king,  as  the  husband  of  a 
queen  regent,  is  not    3  Inst  8 ;  Hawk.  P.  C.  c.  17,  $  20. 

By  the  1 W.  &  M.  stat.  2,  c.  2,  §  9,  ^<  Every  person  that  shall  be  reconciled 
.to,  or  hold  communion  with,  the  see  or  church  of  Rome ;  or  shall  profess 
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the  popish  religion ;  or  shall  marry  a  papist ;  shall  be  incapable  to  inherit 
or  enjoy  the  crown  of  this  realm  and  Ireland ;  and  in  such  case  the  people 
shall  be  absolved  of  their  allegiance,  and  the  crown  shall  descend  to  such 
persons,  being  protestants,  as  should  have  inherited  the  same,  in  case  the 
person  so  reconciled,  &c.,  nfere  dead." 

And  by  §  10,  ^^  Every  king  and  queen,  who  shall  come  to  and  succeed 
in  the  imperial  crown  of  this  kingdom,  shall,  on  the  first  day  of  the  meet- 
ing of  the  first  parliament  next  after  his  or  her  coming  to  the  crown,  sitting 
in  the  throne  of  the  House  of  Peers,  in  the  presence  of  the  lords  and  com- 
mons, or  at  his  or  her  coronation,  before  such  person  as  shall  administer  the 
coronation  oath,  at  the  time  of  taking  the  said  oath,  (which  shall  first  hap- 
pen,) make,  subscribe,  and  repeat  the  declaration  mentioned  in  the  statute 
30  Car.  2,  for  preserving  the  king^s  person  and  government j  by  disabling 
papists  from  siAing  in  either  house  of  parliament.^'* 

The  King,  as  kinjg,  cannot  be  a  minor ;  so  that  grants,  leases,  &c.,  made 
b^  him,  though  under  si^,  bmd  presently,  and  cannot  be  avoided  by  him, 
either  during  his  minority,  or  when  he  comes  of  age ;  for  the  politic  rules 
of  government  have  thought  it  necessary,  that  he  who  is  to  govern  and 
manage  the  whole  kingdom,  should  never  be  considered  as  a  mmor  incapa- 
ble of  governing  himself  and  his  own  affiiirs. 

Dyer,  309,  pi.  33;  Plow.  309,  Case  of  the  Duchy  of  Lancaster;  Co.  Lit  43; 
5  Co.  37 ;  Raym.  90.  [Bot  it  hath  been  usually  tnoufffat  prudent,  when  the  heir 
apparent  hath  been  very  younff,  to  appoint  a  protector,  ffnaraian,  or  regent,  for  a  limited 
time :  but  the  rery  necessity  of  such  extraordinary  provision  is  sufficient  to  demonstrate 
the  truth  of  that  maxim  of  &e  common  law,  that  in  the  king  is  no  ibinority ;  and  there- 
fore he  hath  no  legal  guardian.    1  Bl.  Comm.  348.] 

(B)  of  the  King's  Prerogatiye  as  uniyersal  Occupant :  And  herein, 
1.  That  he  u  universal  Oceupant^  and  entitled  to  all  dereUet  Lands. 

The  long  by  our  law  is  universal  occupant,  and  all  property  is  presumed 

to  have  been  originally  in  the  crown  ;(a)  and  that  he  partitioned  it  out  in 

large  districts  to  me  great  men  who  had  deserved  well  of  him  in  the  wars, 

ana  were  able  to  advise  him  in  time  of  peace.     Hence  it  is  said,  that  the 

king  hath  the  direct  dominion ;  and  that  all  lands  are  holden  mediately  or 

immediately  from  the  crown. 

Co.  Lit.  1 ;  Dyer,  154;  Bendl.  337;  Seld.  Mare  Claus.  333.  (a)  A  fiction  of  law, 
adopted  by  the  constitution  to  answer  the  ends  of  goyemment,  but  tor  the  ^od  of  the 
people,  the  great  object  of  the  law  and  constitution  of  this  country. — ^The  ng[bt  of  the 
people  of  England  to  their  property  does  not  depend  upon  nor  was  in  fact  denved  from 
any  roysd  grant  The  reception  of  the  feudal  j>olicy,  in  this  nation,  exactly  answers 
the  definition  of  a  fiction ;  which  is  some  supposition  in  law,  for  a  good  reason,  against* 
the  real  truth  of  a  fact,  in  a  matter  possible  to  have  been  actually  performed,  according 
to  that  supposition.    Cons,  on  Law  of  Forfeiture,  55. 

Hence  it  is,  that  if  the  sea  leaves  any  shore  by  a  sudden  falling  off  of 

the  water,  such  derelict  lands  belong  to  the  king :  but,  if  a  man's  lands, 

lying  to  the  sea,  are  increased  by  insensible  degrees,  they  belong  to  the 

soil  adjoining. 

Dyer,  336 ;  3  Roll.  Abr.  170 ;  {3  Johns.  Rep.  333,  333,  Emans  r.  Tumbnll  and 
others.  So  the  gradual  additions  made  to  the  shores  of  rivers  by  alluTion,  from  natural 
causes,  or  from  an  union  of  natural  and  artificial  causes,  belongs  to  the  owners  of  the 
shores.  3  Mass.  T.  Rep.  353,  Adams  ▼.  Frothingham.}  ||See  post,  p.  18,||  /i ''  3.  Of  his 
Prerogative  in  Seas  and  Navigable  Rivers,'*  and  The  People  v.  The  Canal  Appraisers, 
13  Wend.  366 ;  Canal  Com.  v.The  People,  6  Wend.  433 ;  Murray  v.  Sermon,  1  RuflT.  96 ; 
Stom  V.  Freeman,  6  Mass.  436 ;  Commonwealth  v.  Charlestown,  1  Pick.  180 ;  Cochran 
T.  Fort,  7  New  S.  634;   Cambre  v.  Kohn,  8  New  S.  576;  Henderson  v.  Mayor 
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6  Louis.  R.  429 ;  LiviDgston  y.  Hennaim,  9  Mart.  656 ;  Girard  ▼.  Hughes,  1  Gill,  and 
Johns.  249 ;  Handly  ▼*  Anthony,  6  Wheat.  380 ;  3  Am.  Law  Jour.  307 ;  5  Am.  Law 
Jour.  167 ;  Emans  ▼.  Tumbull  and  others,  2  Johns.  R.  322 ;  Adams  y.  Frothingham, 
3  Mass.  352 ;  Frejtag  y.  Powell,  1  Whart.  536 ;  New  Orleans  y.  United  States, 
10  Pet  662.  A  mere  intruder  is  limited  to  his  actual  possession,  the  rights  of  a  riparian 
proprietor  do  not  attach  to  him.  Watkins  y.  Holman,  16  Pet  55.  \ide  tit  T%e  Court 
ofAdmiraUy,  yol.  2,  p.  735.gr 

So  if  a  river,  so  far  as  there  is  a  flux  of  the  sea,  leaves  its  channel,  it 
belongs  to  the  king ;  for  the  English  sea  and  channels  belong  to  the  long ; 
and  he  hath  a  property  in  the  sou,  having  never  distributed  d^em  out  to  ms 
subjects. 

2  Roll.  Abr.  170. 

But,  if  a  river,  in  which  there  is  no  tide,  should  leave  its  bed,  it  belongs 
to  the  owners  on  both  sides ;  for  they  have  in  that  case  the  property  of  the 
soil ;  this  being  no  original  part  or  appendix  to  the  sea,  but  distributed 
out  as  other  lands. 

2  Roll.  Abr.  170 ;  0  Ex  parte  Jennings,  6  Cowen,  518 ;  People  y.  Seymour,  6  Cowen, 
579 ;  Murray  y.  Sermon,  1  Ruff.  56.  See  Arnold  y.  Munday,  1  Halat  1 ;  Deerfield  y. 
Arms,  17  Pick.  41;  Bardwell  y.  Ames,  22  Pick.  333;  King  y.  King,  7  Mass.  496; 
Ingraham  y.  Wilkinson,  4  Pick.  268 ;  Hatch  y.  Dwight,  17  Mass.  289—299 ;  Cooper 
y.  Williams,  4  Ohio,  286.gr 

If  land  be  drowned,  and  so  continue  for  divers  years ;  if  it  be  after  re- 
gained, every  owner  shall  have  his  interest  again,  if  it  can  be  known  by 
me  boundaries. 

8  Co.,  Sir  Francis  Barrington's  ease. 

It  is  said  that  there  is  a  custom  in  Lincolnshire,  that  the  lords  of  manors 
shall  have  derelict  lands;  and  that  such  is  a  reasonable  custom ;  for  if  the 
sea  wash  away  the  lands  of  the  subject,  he  can  have  no  recompense,  unless 
he  should  be  entitled  to  what  he  regains  from  the  sea. 

2  Mod.  107. 

Information  by  English  bill  in  the  Exchequer-chamber  for  one  hundred 
acres  of  derelict  lands  in  Lincolnshire ;  the  case  was  this :  King  James  the 
First  granted  to  J  S  the  manor  of  Holbeck,  with  the  appurtenances,  by 
express  words ;  and  in  the  letters  patent  there  was  the  following  clause, 
necTwn  totum  Ulud  Jundum  et  solum  et  terras  suas  cordigue  adjacen.  to  the 
premises,  qua  sutU  aqud  cooperta,  vel  qiuB  in  posterum  de  aqua  possunt 
recuperariy  ^c,  nan  obstante  non  nomdnando  valorem^  qualitatem  sive 
quantUatem^  ^c. ;  and  these  hundred  acres  being  afterwards  improved  and 
recovered  from  the  sea,  the  question  was.  Whether  they  passed  to  the 
patentee  ?  and  though  it  was  urged  in  his  behalf,  that  these  words  were  as 
general  as  they  well  could  be ;  that  the  king  was  entitled  to  the  soil  of  the 
sea,  not  as  matter  of  prerogative  only,  but  as  an  interest  which  he  might 
grant ;  that  in  some  cases  the  king  may  ^nt  a  possibility ;  that  the  non 
obstante  was  so  particular  in  this  case,  as  if  intended  to  cure  all  defects ; 
and  that  the  king's  grants  ought  to  be  construed  liberally,  as  most  for  his 
honour :  yet,  it  being  urged  on  the  other  side,  that  these  words  were  too 
general ;  that  though  they  might  be  intended  to  pass  some  small  parcels 
or  lines  of  land  which  may  become  derelict,  yet  not  so  as  to  pass  any  great 
tracts  of  land ;  and  that,  by  the  construction  contended  for,  all  the  lands 
between  that  and  Denmark  might  pass;  and  admitting  the  king  might 
grant  part  of  his  seas,  yet  that  must  be  by  express  name :  It  was  held  by 
Mont^ue,  Ch.  B.,  with  the  advice  of  Rainsford  and  North,  Ch.  Justices, 
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Ihat  the  patent,  as  to  these  hundred  acres  which  became  derelict,  was 

void. 

8  Ley.  171;  2  Mod.  106;  Raym.  241,  S.  C;  Attorney-General  y.  Sir  Edward 
Farmer,  /g  As  to  the  effect  and  constmction  of  a  royal  grant  of  lands  and  riyers.  See 
Martin  y.  Waddell,  16  Pet.  367 ;  Attorney-General  y.  Burridge,  10  Price,  350;  Som- 
mersett  y.  Segwell,  1  D.  &  R.  347 ;  Williams  y.  Wilcocks,  8  Ad.  &  Ell.  314.^ 

9.  Cf  ki$  FrengaUoe  in  E»cheat9* 

An  escheat  may  be  either  per  defectum  sanguinis^  or  per  delictum 
tenenJlis.{a)  But  it  is  said,  that  in  case  of  an  attainder  of  felony,  the 
escheat  to  the  lord  is  pro  defectu  tenentis;  and  the  not  descending,  the 
consequence  of  the  corruption  of  the  blood  ;  but  in  case  of  treason,  the 
lands  come  to  the  crown  as  an  immediate  forfeiture,  and  not  as  an  escheat. 

Co.  Lit  13,  93;  Godb.  211.  (a)  That  if  the  party  be  pardoned  there  can  be  no 
escheat  Owen,  87. 

If  the  king's  tenant  dies  without  heir,  the  lands  shall  escheat  and  revert 

again  to  the  crown ;  but  the  lands  holden  of  any  (6)  other  lord  shall,  for 

want  of  the  heirs  of  the  tenant,  escheat  to  the  lord. 

2  Inst  64;  Keilw.  104 ;  2  Roll.  R.  251 ;  4  Inst  224.  (h)  That  the  lord  by  escheat 
is  in  the|Mtt<,  and  cannot  youch.     1  Co.  1. 

If  lands  held  of  the  kin^  as  of  an  honour  come  to  him  by  a  common 
escheat,  as  the  tenant's  dymg  without  heir,  or  committing  felony,  these 
lands  are  part  of  the  honour ;  otherwise,  if  forfeited  for  treason,  for  then 
they  come  to  the  king  by  reason  of  his  person  and  crown ;  and  if  he  grants 
them  over,  &c.,  the  patentee  shall  hold  of  the  long  in  chief. 

2  Inst  64. 

It  was  found  by  special  verdict,  that  the  Prior  of  Merton  was  seised  of 
a  house  in  Southwark,  held  of  the  Archbishop  of  Canterbuiy,  as  of  his 
borough  of  Southwark ;  and  30  Hen.  8  surrendered  it  to  the  kin^,  who 
granted  the  said  messuage  and  divers  other  lands  in  London,  Middlesex, 
and  Essex^  to  J  S  and  his  heirs,  to  hold  of  him  in  libera  burgagioj  bv 
fealty,  for  all  services  and  demands,  and  not  in  capUe;  that  ^erwarcls 
Queen  Mary  granted  the  manor  and  borough  of  Southwark  to  the  mayor 
and  commonalty  of  London ;  and  the  tenant  of  the  said  messuage  died 
without  issue  ;  and  the  question  was.  Whether  Queen  Eliz.  or  the  patentees 
of  the  borough  should  have  the  escheat  ?  and  adjudged  for  the  queen ;  for 
the  first  patentee  of  the  messuage  held  it  of  the  queen  in  socage  in  capUe^ 
as  of  a  seignory  in  gross ;  and  the  words  in  Itbero  burgagio  are  merely 
void ;  for  the  land  out  of  the  burgh  cannot  be  held  in  libero  burgagio;  and 
there  shall  not  be  several  tenures ;  for  one  tenure  was  reserved  by  the 
kine  for  all ;  and  therefore  of  necessity  it  shall  be  a  tenure  in  socage  of 
the  Tdng. 

Cro.  Eliz.  120,  May  y.  Street 

Upon  an  attainder  of  high  treason,  the  Idns  by  his  prero^tive  shall  have 
all  the  lands  of  inheritance  whereof  the  onender  was  seised  in  his  own 
right :  and  also  all  rights  of  (c)  entiy  to  lands  in  the  hands  of  a  disseisor  or 
omer  wrong-doer ;  though  such  lands  are  holden  of  another :  but,  in  case 
of  petit  treason  and  felony,  they  go  to  the  lord  of  whom  they  are  holden ; 
for  the  blood  being  corrupted,  so  that  no  person  can  represent  him,  it  is 
the  same  as  if  he  had  died  without  heir ;  and,  consequently,  the  lord  is  in 
by  escheat. 

Co.  Lit  8 ;  3  Inst  19.    (c)  Bat  a  right  of  action,  which  consists  only  in  privity 
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cannot  eaeheat    3  Co.  S  b.    fi'So  attainder  of  treason  shall  work  oormption  of  blood 
or  forfeitaie  except  during  the  life  of  the  person  attainted.   Cons.  U.  S.  art.  3,  sect,  3^/ 

But  the  lord  cannot  enter  into  the  lands  holden  of  him  upon  an  escheat 

for  petit  treason  or  felony,  without  a  special  grant:  till  it  appears  by  due 

process,  that  the  king  hath  had  his  prerogative  of  the  year,  day,  and 

waste. 
Stamf.  P.  C.  191. 

If  one  attainted  of  felony  commits  treason  afterwards,  and  is  thereof 
attainted,  as  he  may  be,  because  the  offence  is  of 'a  higher  nature  than 
felony ;  yet  this  shall  not  devest  the  rigiht  of  escheat,  which  by  the  felony 
was  lawmlly  vested  in  the  lord,  contrary  to  the  opinion  of  Stamford ;  for 
the  act  of  the  party  shaU  not  devest  the  lawful  escheat  of  the  lord. 

3  Inst  913. 

If  one  seised  in  fee  of  a  feir,  market,  common  rent-charge,  or  seek, 
warren,  corrody,  or  other  inheritance  not  holden,  is  attainted  of  felony, 
the  king  shall  have  the  profits  of  them  during  his  life ;  but  after  his  death 
they  cannot  descend,  because  his  blood  is  corrupted ;  nor  escheat,  because 
not  holden ;  but  perish  and  are  extinct  by  act  in  law. 

3  Inst  31. 

If  a  man  grant  an  advowson  in  gross  to  another  in  fee,  and  the  grantee 
die  without  neir,  it  seems  that  this  shall  revert  to  the  grantor,  not  being 
held  of  any  man ;  for  it  is  a  thing  that  cannot  vanish,  but  ought  to  be  in 
some  person :  but  in  that  case,  if  me  grantor  cannot  have  it,  the  king  shall 
have  it  as  supreme  patron ;  and  for  that  reason  ought  to  present  where 
none  hath  right. 

Roll.  Abr.  816;  Comp.  Incurab.  75. 

If  a  disseisor  makes  a  feoffment,  or  dies  seised ;  and  after  the  disseisee 
dies  without  heir,  there  shall  be  no  escheat,  because  the  lord  hath  atenant 
by  title. 

Co.  Lit  S68  b. 

Though  the  lord  hath  not  been  seised  of  his  services  within  the  time  of 
limitation,  yet,  if  the  tenant  dies  without  heir,  the  land  shall  escheat ;  for  at 
the  time  of  the  escheat  the  seignory  remained,  though  seisin  of  the  services 
was  wanting. 

4  Co.  11. 

If  an  in&nt  or  nan  compos  in  person  make  a  feofiment,  and  aft;er  die 
without  heir,(a)  the  land  snail  not  escheat :  otherwise,  if  made  by  letter 
of  attorney,  for  then  the  feoffment  is  void. 

4  Co.  1S5.  (a)  Dyer,  10  pi.  38«  S.  P.,  because  the  lord  hath  a  tenant  by  title.^-^— 
If  J  S  conveys  lands  to  trustees  and  their  heirs,  to  the  use  of  himself  for  life,  remainder 
to  his  first  and  every  other  son,  &c.,  remainder  to  his  own  riffht  heirs,  and  cetftit  gue 
trtut  dies  without  heirs,  quaort^  Whether  the  lands  shall  escneat  or  remain  with  the 
trustees  !  [In  ^e  case  of  Bursess  v.  Wheate,  the  Master  of  the  Rolls,  (Sir  Thomas 
Clarke,)  and  die  Lord  Keeper  Henley«  held,  against  my  Lord  Mansfield,  that  the  crown 
could  not  in  equity,  upon  a  failure  oi  the  heirs  of  eutui  que  trusty  claim  against  a  trus- 
tee by  escheat^  if  he  nad  the  legal  estate  in  him,  for  that  (among  other  reasons)  the 
tide  by  escheat  could  only  arise  where  there  was  a  defect  of  a  tenant ;  that  where  there 
was  a  feoffee  there  was  a  tenant,  whether  he  were  beneficially  entitled  or  not ;  so  that 
the  principle  of  escheat  failed.  1  Bl.  Rep.  123 ;  ||1  Eden  R.  177.||  The  authority  of 
this  case,  however,  hath  been  somewhat  shaken  by  the  intimation  of  Lord  Thurlow^s 
opinion  in  Middleton  v.  Spicer,  I  Bro.Ch.  Ca.  304.— Where  the  character  of  land  is 
not  imperatively  and  definitively  fixed  upon  money  by  the  terms  of  a  will  or  other  instru- 
ment, a  court  of  equity  wiU  not  order  it  to  be  laid  out  in  land,  in  order  to  let  in  the* 
crown  claiming  by  escheat.    WaUcer  v.  Denne,  3  Yes.  jun.  170. 
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If  he  who  hath  title  to  a  writ  of  escheat  accept  homage  or  fealty  of  the 
tenant,  tiiis  will  bar  him ;  otherwise  if  he  accept  rent  of  the  tenant ;  for 
that  may  be  done  by  a  bailiff. 

Co.  Lit.  268 ;  ^  Kelly  r.  Greenfield,  3  Har.  JE  M'Hen.  138.0^ 

If  there  be  lord  and  tenant,  and  the  tenant  be  disseised,  and  the  disseissee 
die  without  heir,  and  after  the  lord  accept  the  rent  from  the  disseisor,  this 
is  no  bar  to  him :  otherwise,  if  be  avow  upon  the  disseisor  for  the  rent. 

Co.  Lit  968. 

But  if,  after  title  of  escheat  accrued,  the  disseisor  make  a  feoffinent  or 

die  seised,  the  acceptance  of  the  rent  from  the  feofiee  or  heir  will  be  a 

bar. 
Co.  Lit.  368. 

If  one  lease  a  manor  for  life  or  years,  and  a  tenancy  escheat,(a)  this  be- 
longs to  the  manor  held  in  farm,  for  which  the  lessor  shall  have  a  general 
writ,  and  suppose  a  lease  by  him  made  of  the  lands  escheated,  ana  main- 
tain it  by  the  special  matter. 

S  Inst.  146.  (a)  After  the  death  of  the  tenant  for  life  the  lessor  may  have  a  writ  of 
escheat,  and  the  words  of  the  writ  are  true,  tIz.,  that  the  tenant  that  died,  &c.,  held  the 
lands  of  him.    KeUw.  114  a. Tlie  tenancy  comes  in  lieu  of  seigniory.    Co.  133. 

For  the  better  taking  care  of  the  king's  escheats  there  is  an  ancient 
officer  named  by  the  lord  treasurer,(&)  and  called  escheator,  because  his 
office  is  properly  to  look  to  escheats,  wardships,  and  other  casualties  be- 
longing to  the  crown.(c) 

Co.  Lit.  13  b.  (&)  By  the  14  E.  3,  c.  8,  to  be  chosen  by  the  chancellor,  &c.,  as 
sheriffs ;  by  13  E.  4,  c.  9,  most  have  a  freehold  in  the  same  county  worth  30/.  per  mm.i 
by  the  1  H.  8,  c.  8,  must  haye  40  marks  yearly;  by  the  statute  14  E.  3,  st  1,  c.  8,  there 
shall  be  as  many  escheators  as  when  King  Edward  came  to  the  crown,  yiz.,  one  in  every 
county.^— -But  anciently  there  were  but  two,  one  on  this  side  Trent,  and  the  other 
beyond  Trent,  bat  they  nad  sub-escheators.  Co.  Lit.  13  b.  (c)To  inauire  of  casual 
profits,  and  seize  them  into  the  king's  hands,  that  they  may  be  answeiea  to  him.  Co. 
Lit.  98  b. 

HThe  statutes  8  Hen.  6,  c.  16,  and  18  Hen.  6,  c.  6,  provide  that  no 
lands  which  are  seized  to  die  king  upon  inquest  before  escheators,  shall 
be  let  to  farm  until  the  return  of  the  inquest,  and  one  month  afterwards, 
unless  the  party  grieved  by  such  inquest  shall  traverse  the  same,  and  ofler 
to  take  the  lands  to  farm  until  the  determination  of  the  traverse,  in  which 
case  they  shall  be  let  to  such  party. 

And  it  has  been  decided  that  these  statutes  extend  to  the  case  of  an 
escheat  upon  the  death  of  a  tenant  last  seised  without  heirs,  where  no 
immediate  tenure  of  the  crown  was  found  by  the  inquest :  and  as  the 
crown  could  not  grant  to  a  stranger  in  such  case  without  office,  so  neither 
could  a  plaintiff  in  ejectment  recover  on  the  demise  of  the  crown,  which 
must  be  considered  as  a  grant :  and  the  inquisition  being  void  imder  the 
statute  2  &  3  Edw.  6,  c.  8,  §  8,  for  not  finding  of  whom  the  lands  were 
holden^  was  held  not  sufficient  to  support  the  grant 

Doe  dem.  Hayne,  and  His  Majesty  r.  Rediem,  9  East,  96. 

It  seems  doubtful  whether  a  person  claiming  as  heir  of  a  bare  trustee 
can  be  allowed  to  traverse  an  inquest  of  escheat, 

1  Madd.  6d9.|| 

If  the  inheritance  of  lands  escheat  to  the  king,  although  he  is  in  the 
ffnty  yet  he  shall  have  a  term  that  was  limited  to  attend  the  inheritance. 
Vem.  857,  Attorney-genera)  y.  Thruxton.  y8  If  there  is  a  failure  of  inheritable  blood,  by 

Vol  Vm.— 3  b2 
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reason  of  alienage,  the  lands  do  not  escheat,  but  go  to  the  next  heir  (who  is  not  an  alien) 
of  the  person  last  seised.  Lessee  of  Elmendorf  ▼.  Jackson,  7  Johns.  214.  Where  land 
escheats  by  reason  of  the  alienage  of  the  heir,  the  heir  of  a  creditor  of  the  ancestor  is 
not  divested  thereby.  Movers  v.  White,  6  Johns.  Ch.  367 ;  Austin  v.  Brown,  €  Paige, 
448 ;  West  v.  West,  8  Paige,  443 ;  3  My.  &  Keen,  383 ;  1  Beav.  79 ;  4  My.  &  Craig, 
525;  1  B.  Munroe,  141.  tn  case  of  the  death  of  an  intestate  without  heirs  or  known 
kindred,  the  commonwealth  has  the  same  remedy  on  the  administration  bond  as  the 
next  of  kin  would  have  had,  but  cannot  pursue  it  until  her  right  by  escheat  has  been 
duly  established.  Crawford  v.  The  Commonwealth,  1  Watts,  480 ;  Vaux  y.  Nesbitt, 
1  M^Cord,  352 ;  Craig  v.  Radford,  3  Wheaton,  594.  But  see  Mooers  v.  White,  6  Johns. 
Ch.  360 ;  Stevenson  v.  Dunlap,  7  Munro,  134, 143 ;  Hall  v.  Getting's  lessee,  2  Har.  &  J. 
1 12 ;  Alexander  v.  Greenup,  1  Munf.  134.  An  inquisition  in  escheat  which  does  not  find 
that  the  decedent  died  intestate  and  without  heirs  or  known  kindred,  is  a  nulli^^.  Craw- 
ford v.  The  Commonwealth,  1  Watts,  480 ;  Dunlop  v.  The  Commonwealth,  2  Call, 
284 ;  as  to  the  traverse  of  an  inuuisition  see  Stokes  v.  Dawes,  4  Mason,  268 ;  Arm- 
strong V.  Short,  1  Ruff.  11 ;  The  People  v.  Cutting,  3  Johns.  1 ;  S.  C.  2  Johns.  454; 
Clark  V.  Caldwell,  6  Wharton,  139 ;  Bonsai  v.  Chancellor,  5  Whart  371 ;  Case  of 
De  Silver's  estate,  5  Rawle,  111.  And  as  to  escheats  generally,  see  Kelly  v.  Green- 
field, 2  Har.  &  M«Hen.  137 ;  Bladen  v.  Cockey,  1  Har.  &  M'Hen.  230 ;  Carvif  v.  Griflith, 

1  Ibid.  297 ;  Hutchins  v.  Erickson,  Ibid.  339 ;  Gilmore  v.  Kay,  2  Hayw.  108 ;  City 
Council  V.  Range,  Rep.  Con.  Ct.  454  ;  Elmendorf  v.  Carmichael,  3  Litt.  481 ;  Ewings 
V.  Norwood,  2  Har.  &  J.  96 ;  Hall  v.  Getting's  lessee,  Ibid.  122 ;  Wilbur  v.  Sobey, 
16  Pick.  177 ;  Sewall  v.  Lee,  9  Mass.  363 ;  Irezward  v.  Howard,  3  Desaus.  87, 
Ibid.  213 ;  Day  v.  Murdock,  1  Mumf.  460 ;  Moores  v.  White,  6  Johns.  Ch.  360 ;  Orr 
y.  Hodgson,  4  Wheat.  453 ;  Fairfax  v.  Hunter,  7  Cranch,  603, 619 ;  Jackson  v.  Saunders, 

2  Leigh,  109  ;  Hubbard  v.  Goodwin,  3  Leigh,  492 ;  Craig  v.  Radford,  3  Wheat.  594; 
Bradwell  v.  Weeks,  1  Johns.  Ch.  206;  13  Johns.  Ch.  }.if 

II  It  is  the  ordinary  practice  with  the  crown  to  give  a  lease  to  the  party 
discovering  an  escheat. 
7  Ves.  jun.  71.|| 

3.  Of  hit  Prerogative  in  Seas  and  Naoigahk  Rivert* 

It  is  universally  aCTeed,  that  the  kin^  hath  the  sovereign  dominion  in 
all  seas  and  great  rivers;  which  is  plain  from  Selden's  account  of  the 
ancient  Saxons,  who  dealt  very  successfully  in  all  naval  affairs,  and  there- 
fore the  territories  of  the  English  seas  and  rivers  always  resided  in  the 
king. 

Seld.  Mar.  CI.  251,  &c.;  Roll.  Abr.  168,  169;  5  Co.  106;  10  Co.  141.  [In  the  nar- 
row seas,  that  is,  the  seas  which  adjoin  to  Uie  coasts  of  England,  the  king  hath  a  double 
right,  viz.,  a  right  of  jurisdiction,  which  he  ordinarily  exerciseth  by  his  admiral,  and  a 
right  of  propriety,  or  ownership.  This  right  of  propriety  or  ownership  is  evidenced, 
1st,  in  the  right  of  fishing  in  these  seas  and  the  arms  and  creeks  thereof,  which  is 
originally  lodged  in  the  crown,  as  the  right  of  depasturing  is  originally  lod^d  in  the 
owner  of  the  waste  whereof  he  is  lord,  or  as  the  right  of  fishing  belongs  to  him  that  is 
owner  of  a  private  or  inland  river;  and  2d,  from  the  king's  right  of  propriety  to  the 
shore,  and  the  maritima  ineremtnia.  ^See  2  Johns.  Reports,  357,  Cortelyou  v.  Van 
Brunt;  1  Mass.  Term  Rep.  231,  Austin  v.  Carter;  5  Wheat.  374,  Handly's  lessee 
v.  Anthony  et  al. ;  16  Peters,  367,  Martin  v.  Waddell ;  20  Johns.  90,  Hooker  v.  Cum- 
min^ ;  17  Johns.  195,  People  v.  Piatt;  3  Cain.  318,  Palmer  v.  Mulligan ;  2  Johns.  175, 
JacoDSon  v.  Fountain ;  Bennett  v.  Boggs,  1  Baldwin,  70 ;  Van  Aulen  v.  Decker, 
1  Pennington,  108 ;  Coolidge  v.  Williams,  4  Mass.  140 ;  Inhabitants,  &c.  v.  Baker, 

4  Mass.  522 ;  Bumham  v.  Webster,  5  Mass.  266 ;  Hunchel  v.  M'Culloch,  10  Mass.  71 ; 
Chalker  v.  Dickinson,*  1  Conn.  382 ;  Jay  v.  King,  5  Day,  72 ;  Peck  v.  Lockwood, 

5  Day,  21 ;  Pitkin  v.  Olmstead,  1  Root,  217 ;  Ingraham  v.  Hutchinson,  2  Conn.  584  ; 
Post  V.  Mann,  1  South.  61 ;  Van  Aulen  v.  Decker,  1  Penning.  108 ;  Hay  den  v.  Noyes, 
5  Connect  391;  Munson  v.  Baldwin,  7  Conn.  168;  Waters  v.  Lilly,  4  Pick.  145; 
Comm.  V.  Chapin,  5  Pick.  199;  Vinton  v.  Welsh,  9  Pick.  87;  Melvin  v.  Whiting, 
7  Pick.  79;  Freary  v.  Cooke,  14  Mass.  488;  Nickerson  v.  Brackett,  10  Mass.  212; 
Arnold  v.  Mundy,  1  Hals.  1 ;  Yard  v.  Carmin,  2  Pennington,  936;  Devonshire  v.  Smith, 
1  Alcock  &  Napier,  422,  &  S.  P.  Ibid.  459;  Maiden  v.  Woolvet,  4  Perr.  &  D.  26; 
Home  y.  M'Kenzie,  6  Clark  &  Fi.  628 ;  Williams  v.  Wilcocks,  8  Ad.  &  Ell.  314.^  The 
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shore,  as  to  this  purpose,  is  the  land  lying  between  hi^h  water  and  low  water-mafic  in  ordi* 
nary  tides;  and  this  {*}  land  belongeth  to  the  king  aejurt  communi  both  in  the  shore  of 
the  sea,  and  the  shore  of  the  arms  of  the  sea.  And  that  is  called  an  arm  of  the  sea  where 
the  tide  flows  and  refiows,  and  so  far  only  as  the  tide  flows  and  reflows.  29  Ass.  93,  (D.) 
The  fnarilima  ineremenia  are  of  three  kinds.  1.  Per  projeciionem  vel  alluviunem.  2.  Per 
reUetiontm  vel  deteriionem.  3.  Per  insulae  produetionem.  The  increase  per  alluvionem 
is,  when  the  sea  by  casting  up  sand  and  earth  doth,  by  degrees,  increase  the  land,  and 
shut  itself  out  farther  than  the  ancient  bounds  went ;  and  this  is  usual.  The  reason 
why  this  belongs  to  the  crown  is,  because,  in  truth,  the  soil,  where  there  is  now  dry 
land,  was  formerly  part  of  the  Yexj  fundus  maris^  and,  consequently,  belonged  to  the 
king.  But,  indeed,  if  such  alluvion  be  so  insensible,  that  it  cannot  be  by  any  means 
found  that  the  sea  was  there,  idem  est  non  esse  ei  non  apparere^  the  land  thus  increased 
belongs  as  a  perquisite  to  the  owner  of  the  land  adjacent. — ^As  to  the  increase  per  reliC' 
tionem^  or  recess  of  the  sea,  this  doth  dejure  communi  belong  to  the  king;  for  as  the 
sea  is  part  of  the  waste  or  demesne,  so  of  necessity  the  land  that  lies  under  it,  and 
therefore  it  belongs  to  the  king  when  left  by  the  sea:  and  so  also  it  regularly  holds  in 
lands  deserted  by  a  river,  that  is  an  arm  of  the  sea  or  creek  of  the  sea  primA  fade^ 
especially,  if  the  creek  or  river  be  part  of  a  port. — And  as  to  islands  arising  de  novo 
in  the  king's  seas,  or  the  king^'s  arms  thereof,  these  upon  the  same  account  and  reason 
prima  fade  and  of  common  right  belong  to  the  king ;  for  they  are  part  of  that  soil  of 
the  sea,  that  belonged  before  in  point  of  propriety  to  the  king :  for  when  islands  de  novo 
arise,  it  is  either  by  the  recess  or  sinking  of  the  water,  or  by  the  exaggeration  of  sand 
and  slab,  which  in  process  of  time  grow  firm  land  environed  with  water ;  and  thus  some 
places  have  arisen,  and  their  original  recorded,  as  about  Ravesend  in  Yorkshire.  Hale 
be  Jure  Maris,  c.  4.   ||See  3  Bam.  &  C.  91 ;  4  Barn.  &  C.  495 ;  and  post.  p.  21.||  ^i}  Vide 

2  Johns.  Rep.  357,  Cortelyou  v.  Van  Brunt;  1  Mass.  T.  Rep.  231,  Austin  v.  Carter.} 

/d  All  waters  below  the  line  of  low  water-mark  on  the  sea  coast,  and 
where  the  tide  flows,  and  also  the  waters  to  high  water-mark,  are  pro- 
perly high  seas. 

The  Sloop  Abby,  1  Mason,  360. 

A  grant  of  land  "  bounded  east  by  the  river  Mobile,"  covers  the  ground 
between  high  and  low  water-marks. 

City  of  Mobile  v.  Emanuel,  1  Howard,  95;  City  of  Mobile  v.  Hallett,  16  Peters, 
261 ;  and  see  Handly's  lessee  v.  Anthony,  5  Wheat.  374 ;  Horn  v.  M^Kensie,  6  Clark 
&  Fi.  628 ;  and  Bouv.  Law  Die.  tit.  Higk  Seas,  and  cases  there  cited.gr 

And,  as  the  king  hath  a  prerogative  in  the  seas,  so  hath  he  likewise  a 
right  to  the  fishery  and  to  the  soil;  so  that  if  a  river,  as  iar  as  there  is  a 
flux  of  the  sea,  leaves  its  channel,  it  belongs  to  the  king. 

Dyer,  326 ;  2  Roll.  Abr.  170. 

Hence  the  admiralty  court,  which  is  a  court  for  all  maritime  causes,  or 

matters  arising  upon  the  high  sea,  is  deemed  the  king's  court ;  and  its 

jurisdiction  derived  from  him  who  protects  his  subjects  from  pirates,  and 

provides  for  the  security  of  trade  and  navigation. 

4  Inst.  142 ;  Molloy,  66.  For  this  court  and  its  jurisdiction,  and  how  far  it  extends, 
vide  tit  Court  of  Admiralty,  /SThe  Jefferson,  10  Wheat.  428;  United  States 
T.  La  Vengeance,  3  Dall.  297;  Peyroux  v.  Howard,  7  Peters,  324;  Gardner  v.  Ship 
New  Jersey,  1  Pet.  Adm.  Dec.  228 ;  Thackaray  v.  The  Fanner,  1  Gilpin,  529;  Stevens 
T.  The  Sandwich,  Ibid.  233 ;  Mason  v.  The  Blaircau,  2  Cranch,  26i ;  United  States  v. 
Schooner  Sally,  Ibid. 406;  The  Aurora,  1  Wheat.  96;  The  Gen.  Smith,  4  Wheat.  438; 
The  St.  Jago  de  Cuba,  9  Wheat.  409 ;  The  Jerusalem,  2  Gall.  345;  Munro  v.  Almeida, 
10  Wheat.  473;  De  Lovio  v.  Boit,  2  Gall.  398;  The  Anne,  1  Mason,  109;  Chamber- 
lain V.  Chandler,  3  Mason,  242;  Sloop  Mary,  1  Paine,  671;  Shepherd  v.  Taylor, 
6  Peters,  675 ;  Hobart  v.  Drogan,  10  Peters,  108 ;  Orleans  v.  Phoebus,  1 1  Peters,  175; 
Baines  r.  Schooner  James  and  Catherine,  1  Bald.  544;  Zane  v.  Brig  President, 
4  Wash.  C.  C.  R.  453;  Hallett  v.  Lamothe,  3  Murp.  279;  United  States  v.  Coombes, 
12  Peters,  72 ;  The  Sarah,  8  Wheat.  394 ;  United  States  v.  Peters,  3  Dall.  121 ; 
9  Wheat.  402;  9  Cranch,  289;  1  Gall.  448;  5  Cranch,  304;  4  Cranch,  443;  2  Wheat 
1 ;  7  Cranch,  112;  10  Wheat.  473;  4  Mason,  380;  Bee,  60,  369—378;  1  Sumner,  157; 

3  Mason,  161;   1  Sumner,  551 ;  2  Sumner,  589;  1  Rob.  Adm.  21, 143,  154;  2  Gall. 
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36,  336^    IJSee  anii^  tit  Piracy^  as  to  the  jurisdietion  of  the  admixal,  and  the  plaoee  to 
which  it  extends,  tfi/ra  corpus  eomtto/tJ.|| 

From  the  king's  dominion  over  the  seas  it  was  holden,  that  the  king  as 
protector  and  guardian  of  the  seas  might,  before  any  statute  made  for  com- 
missions of  sewers,  provide  against  inundations  bv  lands,  banks,  &c.,  and 
that  he  had  a  prerogative  herein  as  well  as  in  defending  his  subjects  from 
pirates,  &c.(a) 

10  Co.  Ill,  Case  of  the  Isle  of  El^.  [(a)  The  commission  enacted  by  st.  28  H.  8, 
c.  5,  lecites  tiiis  part  of  the  king's  jarisdiction,  viz.,  *«  We  therefore,  for  tiiat  by  reason 
of  oar  royal  dignity  and  prerogative  royal  we  are  bound  to  provide  for  the  safety  and 
preservation  of  our  realm,"  &c.  This  prerogative  of  the  crown  Lord  Hale  calls  an 
ttUerest  (f  jurisdietion,  viz.,  in  reference  to  common  nuisances.  *'And,"  he  says, 
*' another  part  of  the  kind's  jurisdiction  in  reformation  of  nuisances,  is  to  reform  and 
punish  nuisances  in  all  nvers,  whether  fresh  or  salt,  that  are  a  common  passage,  not 
only  for  ships  and  greater  vessels,  but  also  for  smaller,  as  barges  or  boats ;  to  reform 
the  obstructions  or  annoyances  that  are  therein  to  such  common  passage :  for  as  the 
common  highways  on  the  land  are  for  the  common  land  passage,  so  these  kind  of  rivers, 
whether  fresh  or  salt,  that  bear  boats  or  barges,  are  highways  by  water ;  and  as  the 
highways  by  land  are  called  altte  vix  regise,  so  these  pc3>lic  rivers  for  public  passage 
are  called  Jluvii  regales,  and  haut  streames  le  roy ;  not  in  reference  to  the  propriety  of 
the  river,  but  to  the  public  use ;  all  things  of  public  safety  or  convenience  being  in  a 
special  manner  under  the  king^s  care,  supervision,  and  protection.  And  therefore,  the 
report  in  Sir  John  Davyes,  of  the  piscary  of  Ban,  mistakes  the  reason  of  those  books, 
that  called  these  streames  It  roy,  as  if  they  were  so  called  in  respect  of  propriety,  as 
19  Ass.  6,  Dy.  11,  for  they  are  called  so,  because  they  are  of  public  use,  and  under  the 
king's  special  care  and  protection,  whether  the  soil  be  his  or  not.  Hale,  De  Jufe  Maris, 
bv  Hargrave,  p.  8.]  {See  3  Cain.  313,  315,  318,  Palmer  v.  Mulligan;  3  Bin.  476, 
Cfarson  v.  Blazer.} 

But  notwithstanding  the  king's  prero^tive  in  seas  and  navigable  rivers, 
yet  it  hath  been  always  held,  mat  a  subject  may  fish  in  the  sea :  for  this 
being  a  matter  of  common  right,  and  the  means  of  livelihood,  and  for  the 
good  of  the  commonwealth,  cannot  be  restrained  by  grant  or  prescription. 

3  E.  4, 18,  19;  Bro.  Custom,  46;  Fita.  Bar.  93;  Mod.  106;  S  Salk.  637,  pK  4. 
{Willes,  265,  Ward  v.  Creswell;}  ||3  Bos.  &  Pul.  47d.||  [Although  pHmdfaeie  an 
arm  of  the  sea  be  in  point  of  propriety  the  kinff's,  and  prirndfade  it  be  common  for 
every  subject  to  fish  there,  yet  a  subject  may  nave  by  usage  a  several  fishery  there, 
exclusive  of  that  common  liberty  which  otherwise  of  common  rifht  belongrs  to  all  the 
king's  subjects.  See  Hale,  De  Jure  Maris,  cap.  5,  and  the  severed  authorities  there  col- 
lected.]    {2  Bos.  &  Pul.  472,  Bagot  v.  Orr ;}  ||4  Term  R.  439.|| 

Also  it  is  held,  that  every  subject  of  common  right  may  fish  with  lawful 

nets,  &c.,  in  a  navigable  river  as  well  as  in  the  sea ;  and  the  kind's  grant 

cannot  bar  them  thereof;  but  the  crown  only  has  a  right  to  royal  fish;  and 

that  the  king  only  may  grant. 

6  Mod.  73 ;  Warren  v.  Matthews,  Salk.  357,  pL  4;  S.  Q.  and  B.  P.  Per  Holt,  C. 
J.,  on  a  claim  of  solam  piscariam  in  the  river  Ex  by  grant  from  tiie  crown.  j83  Cain. 
319,  Palmer  v.  MuUi^ ;  3  Bin.  476,  Carson  v.  Blazier;  12  Peters,  91,  City  of  George- 
town V.  The  Alexandria  Canal  Co. ;  14  S.  &  R.  71 ,  Shrunk  v.  Schuylkill  Navigation  Co. ; 
34  S.  &  R.  13,  Commonwealth  v.  Shaw;  1  Wendell,  337,  Rogers  v.  Jones;  30  Johns. 
90,  Hooker  V.  Cummings;  6  Cow.  369,  Gould  v.  James;  8  Johns.  175,  Jaeobson  v. 
Fountain;  16Peters,367,  Martin  v.  Waddell ;  1  Bald.  70,  Bennett  v.  Boggs;  1  Halsted, 
1,  Arnold  v.  Munday;  1  Soutki.  61,  Post  v.  Munn;  1  Alcock  &  Napier,  443,  Devon- 
shire V.  Smith ;  Maiden  v.  Woolvet,  4  Perr.  &  D.  26 ;  Williams  v.  Wilcocks,  8  Ad.  & 
Ell.  314.  ^  gSee  ante,  tit.  Pisehary,  and  5  Bam.  &  C.  876.||  /dThe  riffht  of  fishery  is 
incident  to  the  owner  of  the  soil  over  which  the  water  passes,  and,  when  a  stream  is 
owned  by  two  or  more,  to  the  several  riparian  proprietors.  6  Cowen,  369 ;  6  Mason, 
191 ;  4  Pick.  145 ;  5  Pick.  199.  Vide  Bouv.  L.  D.  tit.  lUkery  f  and  ante,  •«3.  Of  his 
Prerogative  on  Seas  and  Navigable  Rivers;"  3  Dev.  59.0f 

[And  as  a  subject  may  have  a  right  of  fishing  in  the  sea  and  the  arms 
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thereof,  so  the  shore,  that  is,  the  land,  which  lies  between  high  water  and 
low  water-mark  at  ordinary  neap-tides,  may  belong  to  a  subject.  The  sta* 
tute  of  7  Jac.  1,  c.  18,  sapposeth  it;  for  it  provides,  that  those  of  Com- 
wali  and  Devon  may  fetch  sea-sand  for  the  bettering  of  their  lands,  and 
shall  not  be  hindered  by  those  that  have  their  lands  adjoining  to  the  sea- 
coasts,  which  it  appears  by  the  statute  they  were  formerly.  Vide  Cartae 
Antiquse,  D.  D.,  n.  24,  the  charter  of  Alan  de  Percy  to  the  monks  of 
Whitby,  and  the  bounds  thereof,  viz.,  totam  marinam  a  porid  de  Whitby 
umte  Blowickj  Sfc.j  et  tuque  TerdisOj  d  usque  in  mare^  H  per  marinam  in 
WtUby^  confirmed  by  King  Henry  the  First.  And  the  bounds  of  that  ab- 
bey^s  possessions  take  in  many  creeks  of  the  sea,  yet  are  given  by  a  sub- 
ject, viz.,  Derwent,  Muse,  Ese,  &c. 
Hale  de  Jare  Maria,  e.  6. 

The  shore  may  not  only  belong  to  a  subject  in  gross,  which  possibly 
may  suppose  a  grant  before  time  of  memory,  but  it  may  be  parcel  of  a 
manor.  And  the  evidences  to  prove  this  fact  are  commonly  these — con- 
stant and  usual  fetching  gravel  and  sea-weed  and  sea-sand  between  the 
high  water  and  low  water-mark^  and  licensing  others  to  do  so ;  enclosing 
and  embanking  against  the  sea,  and  enjoyment  of  what  is  so  inned ;  enjoy- 
ment of  wrec^  happening  upon  the  sand ;  presentment  and  punishment 
of  purprestures  there  in  the  court  of  a  manor;  and  such  like. 

Hale  de  De  Jare  Maria,  c.  6.  So  agreed  in  Sir  Henry  Con8table*8  case,  5  Co.  107; 
6  E.  3 ;  3  Dy.  336  b.  So  in  the  Exchequer  Chamber,  P.  16  Car.  inter  TAttomey-Gene- 
lall  et  Sir  Samuel  Rolls,  Sir  Richard  BuUer,  and  Sir  Thomas  Amndel,  per  omnes  baronet. 
DSee  the  ease  of  Dickens  ▼.  Shaw,  reported  in  Hall  on  the  Rights  of  the  Crown  on  the 
Sea-ehore,  Jppendix^  iS  As  to  what  is  to  be  considered  Bea-ahore^  see  Hargr.  Tr.  12; 
Ang.  on  Tide  Wat.  34 ;  3  Kent,  Com.  347 ;  Civil  Code  of  La.,  art.  443 ;  Bout.  L.  D. 
tit.  Seehahorei  Just  Inst.  3,  1,  1 ;  Merlin,  Repertoire  de  Jurisp.  mots,  JRivage  de  la  mer ; 
Dane's  Ab.  c.  68  a,  3,  4;  1  Mason,  360;  1  Howard,  96;  16  Peters,  261 ;  5  Wheat 
374;  Chapman  v.  Kimball,  9  Con.  38.0^ 

And  as  it  may  be  parcel  of  a  manor,  so  it  may  be  parcel  of  a  vill  or 
parish.  And  the  evidence  for  that  will  be  usual  perambulations,  common 
reputation,  known  metes  and  divisions,  and  the  Uke.  And  upon  this  ac- 
count the  parson  of  Sutton,  about  14  Car.  1,  had  a  verdict  for  &e  tithes  of 
Sutton  Marsh,  in  Lincolnshire,  upon  a  long  and  a  great  evidence :  though 
it  appeared,  that  within  time  of  memory  it  was  the  mere  shore  of  the  sea 
covered  at  ordinary  tides,  and  without  the  old  sea  bank. 

Hale,  ubi  mipra. 

And  it  may  not  only  be  parcel  of  a  manor,  but  de  facto  it  many  times  is 
80,  and  perchance  it  is  parcel  of  almost  all  such  manors  as  by  prescription 
have  royal  fish  or  wrecks  of  the  sea  within  their  manor.  For,  for  the  most 
part,  wrecks  and  royal  fish  are  not,  nor  indeed  cannot,  be  well  left  above 
the  high  water-mark,  unless  it  be  at  such  extraordinary  tides  as  overflow 
the  land :  but  these  are  perquisites  which  happen  between  the  high  water 
and  low  water-mark ;  for  the  sea  withdrawing  at  the  ebb  leaves  the  wrecks 
upon  the  shore,  and  also  those  greater  fish,  which  come  under  the  deno- 
mination of  royal  fish. 

Hale,  vbi  tupra, 

pt  hath  been  decided  that  primA  facie  every  subject  has  a  right  to  take 
£sh  found  upon  the  sea-shore,  between  high  and  low- water  mark ;  but 
such  general  right  may  be  abridged  by  the  existence  of  an  exclusive  ri^t 
ill  some  indiviaual.    And  the  public  have  not  any  conmion  law  ri^t  of 
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bathing  in  the  sea,  and  as  incident  thereto,  of  crossing  the  sea-shore  cm 

foot,  or  with  bathing  machines  for  that  purpose. 

Baffott  y.  Orr,  2  Bos.  &  Put.  472 ;  Blundell  t.  Gattehi]l»  5  Bam.  U  A.  368.  See 
remarks  on  the  doctrine  of  this  case,  and  that  of  Bagott  y.  Orr,  mpra ;  Hall  on  the 
Rights  of  the  Crown  on  the  Sea-shore,  p.  184. 

Nor  have  they  a  common  law  right  to  tow  on  the  banks  of  ancient  na- 
vigable rivers. 

Ball  y.  Herbert,  3  Term  R.  253.0  ' 

And  as  the  shore  may  thus  belong  to  a  subject,  so  in  some  instances 
may  the  mariUma  incrernerUa.  Hence  custom  and  prescription  may  give 
the  jits  alluvionis  to  the  land  whereunto  it  accrues.  But  custom  cannot 
entide  the  subject  to  relicted  lands,  or  make  them  parcel  of  a  manor.  For 
the  soil  from  under  the  water  must  needs  be  of  the  same  propriety  as  it  is 
when  covered  with  water.  If  the  soil  of  the  sea,  while  it  is  covered  with 
water,  be  the  king's,  it  cannot  become  the  subject's  because  the  water  hath 
left  it.  But  in  the  case  of  alluvio  mariSy  it  is  otherwise,  because  the  ac- 
cession and  addition  of  the  land  by  the  sea  to  the  dry  land  gradually  is  a 
kind  of  perquisite,  and  an  accession  to  the  land  ;  and  therefore,  in  case  of 
private  rivers,  it  seems  by  the  very  course  of  the  common  law  such  a 
gradual  increase  cedit  solo  adjacenti;  and  though  it  may  be  doubtftd  whe- 
mer  it  be  so  ex  jure  communi  in  case  of  the  king,  yet  doubtless  it  gives  a 
reasonableness  and  facility  for  such  right  of  alluvio  to  be  acquired  by  cus- 
tom ;  for  though  in  every  acquest  per  alluvionem  there  be  a  reliction  or 
rather  an  exclusion  of  the  sea,  yet  it  is  not  a  recess  of  the  sea,  nor  pro- 
perly a  reliction. 

Hale  De  Jure  Maris,  c.  6.  [See  anii^  p.  14.||  ^  When  a  nayigable  lake  recedes  gra- 
dually and  insensibly,  the  land  left  uncoyered  belongs  to  the  owner  of  the  adjoining 
land;  but  if  the  recession  be  sadden,  it  belongs  to  the  state.  Marry  y.  Sermon, 
1  Hawks,  56 ;  Giraud  y.  Haghes,  1  Gill  &  Johns.  249 ;  Emans  y.  TumbuU,  2  Johns.  322 ; 
Adams  y.  Frothington,  3  Mass.  352 ;  Freytag  y.  Powell,  1  Whart.  536 ;  New  Orleans 
y.  United  States,  10  Peters,  662 ;  People  y.  Canal  Appraisers,  13  Wend.  355 ;  Canal 
Com.  y.  The  People,  5  Wend.  423 ;  Marray  y.  Sermon,  1  Ruflf,  96 ;  Handly  y.  An- 
thony, 5  Wheat.  380 ;  Insraham  y.  Wilkinson,  4  Pick.  273 ;  Hill  &  S.  Railway,  in 
re,  5  Mees.  &  W.  327 ;  3  B.  &  Cr.  91 ;  4  B.  &  Cr.  485 ;  and  see  anii,  (B)  l.gT 

II  The  principle  being  settled,  that  land  derelict  by  the  sea  belongs  to 
the  crown,  and  land  formed  by  alluvion,  and  by  the  sea's  casting  up  of  sand 
and  earth,  belongs  to  the  owner  of  the  adjacent  land,  it  becomes  a  mere 
question  of  feet  and  evidence  in  each  particular  case,  whether  the  land  in 
question  falls  within  the  one  description  or  the  other. 

Where  an  inquisition  found  that  a  piece  of  land  had  in  times  past  been 
covered  with  the  water  of  the  sea,  but  was  then,  and  had  been  for  several 
years  past,  by  the  sea  k/lj  and  the  commissioners  caused  the  same  to  be 
seized  into  the  king's  hands ;  the  defendant  filed  a  traverse  stating  that  he 
was  seised  in  fee  of  the  manor  of  North  Thoresby,  cum  JV.  C,  and  .the 
demesne  lands  thereof,  and  that  the  said  piece  of  land,  by  the  slow,  gra- 
dual, and  imperceptible  projection,  alluvion,  subsidence,  and  accretion  of 
ooze,  soil,  sand,  and  other  matters,  being  slowly,  gradually,  and  by  imper- 
ceptible increase  in  long  time  cast  up,  deposited,  and  settled,  by  and  from 
the  flowing  and  reflowing  of  the  tide  upon  and  against  the  extremity  of 
the  said  manor,  hath  been  formed,  &c.,  and  thereby  became  parcel  of  the 
demesne  lands  of  the  manor ;  without  this,  that  the  land  was  left  by  the 
sea  as  found  by  the  inquisition.  The  replication  by  the  Attorney-general 
traversed  that  the  land  was  formed  as  aUeged  in  the  inducement  to  the 


PREROGATIVE.  .         23 

(B)  Of  the  King's  Prerogative  as  anirersal  Occupant. 

defendant's  traverse,  and  joined  issue  on  the  traverse  taken  by  the  defend- 
ant :  and  issue  was  joined  on  the  traverse  taken  by  the  Attorney-general. 
It  appeared  by  the  evidence  that  the  land  in  question  had  been  formed  by 
ooze  and  soil  deposited  by  the  sea ;  and  that  the  increase  could  not  be 
observed  when  actually  going  on,  although  a  visible  increase  took  place 
every  year,  and  in  the  course  of  fifty  years  a  large  piece  of  land  had  thus 
been  formed.  It  was  held,  that  upon  this  evidence  the  land  could  not  be 
said  to  have  been  left  by  the  sea,  and  that  it  was  formed  by  the  slow,  gra- 
dual, and  imperceptible  projection,  &c.,  of  ooze,  soil,  and  sand,  as  alleged 
in  the  inducement  to  the  defendant's  traverse,  and  that  both  issues  were 
properly  found  for  him. 

The  King  y.  Lord  Yarboroagh,  3 -Bam.  &  C.  91 ;  5  Bing.  les,.  S.  C;  and  see 
4  Bam.  &  C.  495-0 

But,  though  it  be  regularly  true,  that  terra  relicia  per  mare  cannot  be 
prescribed,  yet  a  creek,  arm  of  the  sea,  or  districtus  marisj  may  be  pre- 
scribed in  point  of  interest ;  and  by  way  of  consequence  or  concomitance, 
the  land  relicted  there,  according  to  the  extent  of  such  a  precinct  as  was 
so  prescribed,  will  belong  to  the  former  owner  of  such  districtus  maris. 
But  otherwise  it  would  be,  if  such  prescription  before  the  reliction  ex- 
tended only  to  a  liberty,  or  profit  a  prendre^  or  jurisdiction  only  within  that 
district ;  as,  liberty  of  free  fishing,  admiral  junsdiction,  or  the  jurisdiction 
of  a  leet,  hundred,  or  other  court ;  for  such  may  extend  to  an  arm  of  the 
sea,  as  appears  by  8  £.  2,  corone  ;  for  these  are  not  any  acquests  of  the 
interests  of  the  water  and  soil,  but  leave  it  as  it  found  it.  llierefore  the 
discovery  of  the  extent  of  the  prescription  or  usage,  whether  it  extends  to 
the  soil  or  not,  rests  upon  such  evidences  of  fact  as  may  justly  satisfy  the 
court  and  jury  concerning  the  interest  of  the  soil. 

Hale,  uhi  tupra. 

And  the  same  rule,  which  hath  been  observed  before  touching  acquests 
by  the  reliction  or  recess  of  the  sea,  or  the  arms  or  creeks  thereof,  holds 
with  respect  to  islands  arising  within  those  parts.  Of  common  right  and 
primd  fade^  it  is  true,  they  belong  to  the  crown :  but,  where  the  interest 
of  a  districttts  maris y  or  arm  of  the  sea,  or  creek,  or  haven,  doth  in  point  of 
propriety  belong  to  a  subject,  either  by  charter  or  prescription,  the  islands 
that  happen  within  the  precincts  of  such  private  propriety  of  a  subject, 
will  belong  to  the  subject  according  to  the  limits  and  extent  of  such  pro- 
priety. And  therefore,  if  the  west  side  of  an  arm  of  the  sea  belong  to  a 
manor  of  the  west  side,  and  an  island  happen  to  arise  on  the  west  side  of 
filum  aqua  environed  with  the  water,  the  propriety  of  such  island  will 
entirely  belong  to  the  lord  of  the  manor  of  the  west  side :  and  if  the  east 
side  of  an  arm  of  the  sea  belong  to  a  manor  of  thf  east  side  usque  filum 
aqua^  and  such  an  island  happen  between  the  east  side  and  such  2l filum  aquay 
it  will  belong  to  the  lord  on  the  east  side :  and  if  the  filum  aqua  divide 
itself,  and  one  part  take  the  east  the  other  the  west,  and  leave  an  island  in 
the  middle  between  both  ihefihy  the  one  half  will  belong  to  the  one  lord, 
and  the  other  to  the  other.  But  this  is  to  be  understood  of  islands  that 
are  newly  made ;  for  if  a  part  of  an  arm  of  the  sea,  by  a  new  recess  firom 
its  ancient  channel,  encompass  the  land  of  another  man,  his  propriety  con- 
tinues unaltered. 

Hale,  tfit  supra.'] 
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^Riparian  owners  are  entitled  to  the  additions  made  to  their  lands  by 
gradual  accretion  from  natural  causes. 

Hendly  t.  Anthooy,  5  Wheat.  380;  Ginnd  r.  Hngiies,  1  Gill  and  Johns.  949; 
Ingraham  t.  WilkinaoD,  4  Pick.  973 ;  Adams  ▼.  Frothingham,  3  Mass.  363 ;  and  see 
Commonwealth  ▼.  Shaw,  14  S.  &  R.  9 ;  3  Am.  Law  Journal,  307 ;  5  Id.  167 ;  Morgan 
Y.  LivingstOD,  6  Mart.  916 ;  Cochran  v.  Fort,  7  New  S.  626 ;  11  Louis.  R.  149 ;  Cambre 
T.  Kohn,  8  New  S.  576 ;  Henderson  ▼.  Mayor  et  al.,  6  Louis.  R.  499;  Liringston  t. 
Herman,  9  Mart.  656. 

So  where,  by  the  erection  of  a  dam  in  the  river  Schuylkill,  a  rock  just 
below  the  dam,  and  above  low  water-mark,  became  surrounded  by  water 
at  all  times  except  at  low  tide,  held  that  it  still  remained  the  property  of 
the  former  owner,  and  did  not  become  common  property. 

Commonwealth  y.  Shaw,  14  Serg.  R.  9.fl 

4.  Of  his  Frerogaiive  in  Swaru  and  Royal  Fuhe», 

The  king,  as  a  perpetual  sign  and  acknowledgment  of  his  dominion  of 
the  seas,  hadi  several  creatures  reserved  to  him  under  the  denomination  of 
royal  creatures,  as  swans,  sturgeons,  and  whales ;  all  which  are  the  natives 
of  seas  and  rivers.  • 

7  Co.  16. 

But  a  subject  may  have  a  property  in  swans  three  manner  of  ways : 
First,  by  the  acquisition  of  tame  swans ;  viz.,  by  buying  tame  swans,  or 
by  grant  of  the  king  of  wild  swans,  and  taming  them ;  and  then  the  sub» 
ject  shall  have  the  property  in  them  wheresoever  they  are,  as  of  any  other 
tame  animal. 
7  Co.  16  b. 

*  If  the  cock  swans  of  one  man  get  into  Ae  hen  swans  of  another,  by 
the  custom  of  England  this  brood  shall  be  divided ;  and  it  shall  not  fol- 
low the  female,  according  to  the  common  right  of  accession.  And  this  is 
founded  on  a  natural  observation  on  the  moderation  of  this  sort  of  crea- 
tures, that  they  will  not  couple  with  more  than  one ;  and  so  if  they  were 
to  be  separated  they  could  never  be  propagated. 
7  Co.  17  a;  9  Black.  Com.  990,  991. 

A  custom  that  the  owner  of  swans  should  have  two  cygnets,  and  the 
owner  of  the  manor  the  rest,  has  been  held  good. 

7  Co.  17  a. 

Swans  that  are  not  the  king's  may  be  strays  in  a  manor  as  well  as  any 
other  creatures ;  and  a  man  may  prescribe  to  have  swanning  for  them  in 
another  manor. 

7  Co.  17  a. 

/8  Trover  lies  for  wild  geese  which  have  been  tamed  and  strayed  away, 
but  without  regaining  their  natural  liberty,  and  the  person  finding  them 
has  no  right  to  insist  on  a  reward  firom  the  owner,  nor  more  than  his  neces- 
sary expenses  in  keeping  them. 

Amory  v.  Flynn,  10  Johns.  109.  As  to  wild  bees,  see  Gillet  r.  Mason,  7  Johns.  16; 
Wall  is  ▼.  Mease,  3  Binney,  546 ;  Ferguson  r.  Miller,  1  Cowen,  943 ;  Idol  t.  Jones, 
9  Dot.  162,^ 

Secondly,  the  property  of  wild  swans  may  be  in  the  subject  by  a  grant 
of  swan-mark  from  the  king ;  for,  in  this  case,  all  the  swans  marked  with 
such  mark  shall  be  the  subject's  wheresoever  they  fly. 

7  Co.  17  a. 
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A  swan-mark  may  be  granted  oyer  as  well  as  the  privilege  of  a  park  or 
wanen. 

7  Co,  17. 

By  the  ^  E.  4,  c.  6,  ^^  No  person,  other  than  the  son  of  the  kine, 
^ali  haye  any  mark  or  game  of  swans,  except  he  haye  lands  of  freehold 
to  the  yearly  yahie  of  fiye  marks ;  and  if  any  person  not  haying  lands  to 
the  said  yearly  yalue,  shall  haye  any  such  mark:  or  game,  it  shall  be  law- 
ful to  any  of  Ihe  king's  subjects,  haying  lands  to  the  said  yalue,  to  seize 
the  swans  as  forfeit ;  whereof  the  king  shall  haye  the  one-half,  and  he 
that  shall  seize  the  other." 

Thirdly,  swans  may  be  the  subject's  roHane  privilegU;  as,  if  the  kinfi; 
grants  to  tiie  subject  me  game  of  wild  swans  in  such  a  riyer ;  but  in  such 
case,  the  subject  cannot  bring  an  action  of  trespass,  quare  cygnos  suos  ibid, 
nid^cant.  or  gignent,  cepit;  for  a  man  cannot  call  that  his  own,  which- he 
hath  onty  durmg  particular  occupancy  and  possession  in  a  certain  place. 

7  Co.  17. 

If  a  man  take  away  swans  marked  or  pinioned,  or  those  which  are  un- 
marked, if  they  be  kept  in  a  pond  or  private  river,  it  is  felony. 

Hawk.  P.  C.  c.  33,  $  27.  ^SOocapancy  in  wild  animalB  is  eoDSommated  only  by 
posseaaioo,  bat  such  possession  is  not  confined  to  manacaption,  thoaffh  it  may  be  of 
such  kind  as  to  prevent  escape.  Pierson  y.  Post,  3  Cain.  175;  and  see  Baster  r. 
Newkirk,  20  Johns.  75 ;  Gillet  t.  Mason,  7  Johns.  16 ;  Commonwealth  r.  Chase* 
9  Pickering,  15.  Any  person  is  jostified  in  killing  a  feroeions  (dog  or  other)  animal 
whieh  is  permitted  to  mn  at  laree.  Patoam  r.  Payne,  13  Johns.  312.  The  owner  of 
a  domestic  animal  is  not  liable  for  injuries  committed  by  it  unless  he  knew  it  was  ao* 
customed  to  do  mischief.    Vrooman  ▼.  Lawyer,  13  Johns.  339.gf 

The  long  shall  haye  wreck  of  the  sea,  whales,  and  great  sturgeons 

taken  in  the  sea  and  elsewhere  throughout  the  whole  realm ;  (a)  except  in 

places  priyileged  by  the  long. 

St.  de  pnatcgaHw  nm,  15  £.  2,  c.  1 1.  Ua)  To  give  the  crown  a  right  to  soch  fish, 
they  most  be  taken  within  the  seas  parcel  of  the  dominion  and  crown  of  England,  or  in 
the  creeks  or  arms  thereof;  for,  if  taken  in  the  wide  seas,  or  out  of  the  precinct  of  the 
seas  belonging  to  the  crown  of  England,  they  belong  to  the  taker,  39  E.  3,  35,  per 
Belknap. — A  subject  misht  and  may  unquestionably  have  this  franchise  or  royal  per- 
quisite, 1st,  by  grant;  2d,  by  prescription  within  the  shore  between  the  high  water  and 
low  water-mark,  or  in  a  certain  distinct  dutriduM  mari$^  or  in  a  port,  or  oreek,  or  arm 
of  the  sea ;  and  this  ma?  be  had  in  gross,  or  as  appurtenant  to  an  honour,  manor,  or 
hundred.    Hale  de  Jure  Maris,  c.  7.] 

[6.  Of  ki»  PrerogoHoeinPorU  and  Haoem, 

A  port,  saith  my  Lord  Hale,  is  ytdd  aggregatumy  consisting  of  some- 
thing that  is  natural,  yiz.,  an  access  of  the  sea,  whereby  ships  may  conye- 
niently  come,  safe  situation  against  winds  where  they  may  safely  lie,  and 
a  good  shore  where  they  may  well  unlade :  somethii^  that  is  artificial,  as 
keys,  and  wharfs,  and  cranes,  and  warehouses,  ana  houses  of  conmion 
receipt:  and  something  that  is  ciyil,  yiz.,  priyileges  and  franchises,  yiz., 
jus  applicandiy  jus  mercatij  and  diyers  other  adoitaments  giyen  to  it  by 
ciyil  authority. 

Hale  de  Portibus  Maris,  c.  2.    ySSee  Bout.  Law  Diet.  tit.  Pori.2f 

To  erect  a  public  port  originally  and  de  novOj  is  a  part  of  the  jus  regale 
of  the  crown  of  England.  And  as  it  is  not  competent  to  a  subject  to  in- 
stitute or  erect  a  common  port  without  the  charter  of  the  king,  or  a  law* 
fill  preaeription,  so  neither  b  it  competent  to  a  subject  without  such  char* 
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ter  or  prescription  to  erect  a  port  for  the  men  of  such  a  fee  or  precinct,  as 
for  his  own  tenants.  A  lord  of  a  county  palatine,  though  he  may  have, 
and  usually  had,  ports  by  charter  or  prescription,  yet  he  cannot  erect  a 
common  port  within  his  palatine  jurisdiction.  For  the  concernment  of  a 
port  must  necessarily  exceed  the  extent  and  limits  of  the  jura  regalia  that 
are  incident  to  a  county  palatine ;  for  the  safety  of  the  kingdom,  the  com- 
merce of  the  kingdom,  and  the  king's  revenue  are  concerned  in  it.  Mer- 
chants and  seamen  of  all  parts  and  quarters  of  the  world  are  let  into  the 
kingdom  publicly,  and  under  the  public  protection,  in  a  public  port :  and, 
consequently,  it  is  not  within  the  extent  of  a  jurisdiction  palatine  de  ruwo 

to  erect  a  public  port 
Hale  de  Portibos  Maris,  c.  3. 

In  the  erecting  of  a  port  the  royal  authority  is  not  restrained,  as  in  the 
grant  of  a  market,  by  the  vicinity  of  the  new  port  to  a  former  port.  For 
tiiough  the  old  port  may  be  greatly  injured  by  ihe  erection  of  the  new  port 
in  its  neighbourhood,  yet  that,  circumstance  will  of  itself  be  no  objection 
to  it ;  provided  that  the  new  port  be  not  within  the  proper  limits  of  the  old 
port,  and  there  be  no  obstruction  to  the  water  or  otiierwise,  but  that  ships 

may,  if  they  will,  arrive  at  the  former  port. 
Ilale  de  Portibns  Maris,  c.  5. 

But,  1.  It  cannot  be  erected  within  the  peculiar  limits  by  charter  or 
prescription  belonging  to  the  former  port,  because  that  is  part  of  the  interest 
of  the  lord  of  the  former  port.  Neither  can  the  first  port  be  obstructed  or 
wholly  defaced,  or  excluded  for  arrival  of  ships,  but  by  act  of  parliament, 
as  was  done  in  the  case  of  Melcombe  translated  to  Poole.  Rot.  Pari. 
11  H.  6,  n.  30.  And  the  reason  is,  because  a  public  interest  is  con- 
cerned ;  viz.,  the  interest  of  the  merchant  at  lai^,  and  the  interest  of  the 
traders  and  mariners  in  that  particular  place  or  port,  who  have  a  right 
settled  in  them  for  the  application,  lading,  and  imlading  of  ships  there. 

2.  If  the  king  have  an  ancient  port  at  A,  and  he  erect  another  port 
hard  by,  with  a  general  prohibition  that  no  man  shall  bring  his  goods  or 
merchandises  by  sea  to  any  other  port  within  five  miles  but  to  that  which 
is  newly  erected,  this  prohibition  is  good,  as  against  the  king's  interest  in 
the  former  port,  though  the  new  port  be  erected  within  the  precincts  of 
the  old ;  for  he  may  derogate  fi-om  his  own  simple  interest  by  his  own 
restriction.  But  this  restriction  is  not  good  against  the  subjects  of  the  port 
of  A,  who  by  usage  had  a  right  to  come  with  their  own  shipping,  and 
lade  and  unlade :  and  this,  although  the  goods  might  be  customable  goods; 
for  the  inhabitants  of  A  had  an  easement  acquired  to  themselves  by  pre- 
scription. 

3.  But  if  the  king  erect  by  his  own  proclamation  a  port  at  A  where 
there  was  no  arrival  of  ships  before,  and  doth  not  grant  it  to  another  per- 
son, but  keeps  the  interest  in  himself  of  this  franchise ;  there,  it  seems, 
the  king  may  dissolve  this  port,  or  erect  another  port,  with  a  prohibition 
that  no  ship  shall  arrive  within  such  a  distance,  but  at  the  new  port ;  for 
there  was  no  right  of  arrivage  of  any  ships  at  the  former  harbour  lodged  in 
the  inhabitants  nor  any  other  subject,  but  only  permissive  at  the  king's 
pleasure,  and  he  may  derogate  fi'om  his  own  right. 

4.  But  if  a  subject  hath  a  port  and  arrival  of  ships  at  B  by  prescription 
or  charter,  and  afterwards  the  king  erect  a  new  port,  within  three  or  five 
miles  within  or  without  the  precincts  of  the  port  of  B,  with  a  prohibition 
that  no  ships  shall  arrive  within  five  miles  of  the  new-erected  port  else- 
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"where  ;  this  prohibition  or  restriction  is  void,  as  against  the  interest  of  the 
owner  of  the  port  of  B,  or  the  inhabitants  of  B,  because  there  was  a 
former  interest  lodged  in  the  owner  and  inhabitants  of  the  port  of  B,  which 
cannot  be  taken  from  them  without  their  own  consent,  or  by  act  of  par- 
liament. 

5.  But  if  a  subject,  or  the  king's  fee-farmer,  hath  a  port  at  R  by  pre- 
scription or  charter,  and  the  king  grants  that  no  ships  shall  arrive  within 
fire  miles,  or  such  like  compass,  the  king  cannot  within  that  precinct  erect 
de  novo  a  port  to  the  prejudice  of  that  port  to  which  he  had  precedently 
granted  this  privilege.  For  the  grant  is  good  as  against  the  king,  and  any 
interest  derived  from  him  after  this  grant:  and  although,  as  hath  been 
said,  without  this  restrictive  clause,  the  king  might  have  erected  a  port 
near  to  the  former,  which  would  have  had  this  concurrent  power  or  fran- 
chise, yet  the  king  hath  bound  up  his  hands  by  his  own  charter ;  and  by 
this  inhibition,  the  precinct,  to  which  this  inhibition  extends,  is  become  as 
it  were  parcel  of  the  precinct  of  the  port. 

The  right  in  ports,  according  to  Lord  Hale,  is  threefold : — The  jus 
privatum,  or  the  interest  of  propriety  or  franchise.  The  jus  publicum^  or 
tiie  common  interest  that  all  persons  have  to  resort  to  or  from  public  ports, 
as  public  sea  marts  or  markets,  with  their  goods,  wares,  and  merchan- 
dises.(a)  The  jus  regium,  or  the  right  of  superintendency  and  preroga- 
tive, which  the  king  hath  for  the  safety  of  the  realm,  or  benefit  of  com- 
merce, or  security  of  his  customs.  The  first,  viz.,  Ihejus  privatum^  divides 
itself  kto  the  owership  of  propriety,  and  the  ownerebip  o(  fhinchise.  The 
ownership  of  propriety  is,  where  the  king,  or  a  common  person  by  charter 
or  prescription,  is  the  owner  of  the  soil  of  a  creek  or  haven,  where  ships 
may  safely  arrive  and  come  to  the  shore.  This  interest  of  propriety  is 
pnmd  fade  in  the  king,  but  may  belong  to  a  subject.  But  the  subject 
hath  not  thereby  the  franchise  of  a  port,  nor  may  he  so  use  or  employ  it, 
unless  he  hath  had  that  liberty  time  out  of  mind,  or  by  royal  charter.  In- 
deed he  may  bring  thither  for  his  own  private  use  his  own  boats  and  ves- 
sels to  carry  off  and  bring  in  his  own  goods  that  are  not  customable,  as 
fish,  &c. ;  but  he  may  not  use  it  as  a  public  port  or  admit  foreigners,  unless 
in  case  of  necessity,  nor  take  toll  or  anchorage  there ;  for  that  is  finable, 
either  by  presentment,  or  in  a  yuo  warraTdo.—T^e  OTvnership  of  franchise 
is  that  which  gives  the  formality  or  denomination  of  a  public  or  lawful 
port,  and  becomes  a  free  arrival  of  ships  to  lade  and  unlade  their  mer- 
chandises, and  this  may  be  acquired  by  prescription,  or  by  creation  by  the 
king  either  by  proclamation  or  by  charter. 

Ha]e  De  Portibus  Maris,  c.  6.  ||(a)  See  Earl  of  Lonsdale  ▼.  Nelson,  3  Bam.  &  C. 
3O3.0 

Before  any  port  is  legally  settled,  although  the  propriety  of  the  soil  of  a 
•creek  or  harbour  may  belong  to  a  subject  or  a  pnvate  person,  yet  the 
king  hath  his ju^  regium  in  that  creek  or  harbour;  and  there  is  also  a  com- 
mon liberty  for  any  one  to  come  thither  with  boats  and  vessels  as  against 
all  but  the  king.  And  upon  this  account,  though  A  may  have  the  pro- 
priety of  a  creek  or  harbour  or  navigable  river,  yet  the  king  may  grant 
there  the  liberty  of  a  port  to  B,  and  so  the  interest  of  propriety  and  the 
interest  of  firanchise  several  and  divided.  And  in  this  no  injury  is  at  all 
done  to  A,  for  he  hath  what  he  had  before,  viz.,  the  interest  of  the  soil, 
and,  consequently,  the  improvement  of  the  shore,  and  the  liberty  of  fish- 
ing :  and  as  the  creek  was  free  for  any  one  to  pass  in  it  against  all  but  the 
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king)  for  it  was  publici  juris  as  to  that  matter  before,  so  now  the  Idnc 
takes  off  that  restraint,  and  by  his  license  and  charter  makes  it  fiee  for  afl 
to  come  and  unlade.(a) 

11(a)  The  public  hare  a  right  to  use  the  exanea  on  public  qvi^TS  ia  &  port*  on  pajinf 
a  reasonable  compensation  to  the  owner.    Bolt  r.  Stennett,  8  Term  R.  606.D 

But  if  A  hath  &e  rijMz,  or  bank  of  the  port,  the  king  may  not  grant  a 
liberty  to  unlade  upon  that  bank  or  ripaj  without  his  consent,  unless  cus- 
tom hath  made  the  liberty  thereof  free  to  aU,  as  in  many  places  it  is :  for 
that  would  be  a  prejudice  to  the  private  interest  of  A,  which  may  not  be 
taken  from  him  without  such  consent.  And  therefore  in  the  creation  of  a 
new  port  either  by  proclamation  or  charter,  it  hath  been  the  course  to  se- 
cure the  interest  of  the  shore  beforehand,  for  the  building  of  wharfs  and 
quays  for  the  application  of  merchandise,  and  for  the  building  of  houses. 
So  that  it  is  possible,  though  not  ordinary,  that  the  interest  of  propriety 
and  the  interest  of  franchise  may  be  divided :  but  it  is  usual  and  best  in 
conjunction. 

but,  though  the  dominion  either  of  franchise  or  propriety  be  lodged  by 
prescription  or  charter  in  a  subject,  yet  it  is  charged  or  afiected  witii  that 
jus  publicum  that  belongs  to  all  men ;  and  so  it  is  charged  or  affected  with 
that  jus  regtuniy  or  right  of  prerogative  of  the  king,  so  frir  as  the  same  is 
by  law  invested  in  the  king.  It  is  only  with  the  jus  regiwm  that  we  have 
to  do  at  present,  observing,  by  the  way,  that  the  patronage  and  protection 
of  all  jura  publica  being  intrusted  by  the  conmion  law  to  the  king;  the 
care  of  preventing  and  reforming  public  nuisances  in  ports  is  left  to  him, 
and  his  courts  of  justice,  the  prosecutions  for  them  are  in  his  name,  and 
the  fines  for  the  defects  or  annoyances  in  them  are  part  of  his  revenue. 

Hale  De  Portibas  Maris,  c.  8.  Though  the  qaestion  of  nuisance  be  a  question  of 
feet,  and  therefore  proper  for  the  cogfnisance  of  a  jury,  yet  where  the  king  claims  and 
proves  a  right  to  the  soil,  where  a  pnrprestnre  and  nuisance  haTe  beoi  committed,  he 
may  {proceed  by  information  in  equity,  and  hare  a  decree  to  abate  it*  Case  of  the  City 
of  Bristol  ▼.  Morgan,  Trin.  11,  Car.  1,  cited  in  Lord  Hale's  De  Portibus  Maris,  p.  81; 
and  Attorney-General  t.  Richards,  Anstr.  603. 

The  jus  regiwm.^  or  prerogative  of  the  king  in  the  ports  of  the  sea, 
branches  itself  into  three  parts,  as  it  relates,  first,  to  the  preservation  of  the 
safety  and  peace  of  the  kingdom ;  second,  to  the  trade  and  commerce  of 
the  kingdom ;  or,  third,  to  the  improvement  and  due  answering  of  the 
ships'  customs  and  subsidies  arising  by  merchandise  imported  or  exported. 
From  the  first  ariseth  his  power  of  mhibiting  persons  to  come  into  the 
realm,  or  of  inhibiting  persons  to  go  out  of  the  realm,  of  both  which  see 
hereafter.  (C.  3,  4.^  From  the  second  ariseth  the  power  claimed  by  him 
of  opening  or  shutting  the  ports  in  reference  to  gooas  exported  or  import- 
ed, of  which  we  shall  treat  under  this  division  of  the  subject  With 
respect  to  his  power  in  the  last,  it  will  be  treated  of  under  title  ^^  Smug- 


gling." 


^  Congress  have  the  exclusive  ridit  to  regulate  commerce,  and  this  ex- 
tends to  eveiy  ^ecies  of  commerci^  intercourse  between  the  United  States 
and  foreign  nations,  and  among  the  several  states,  and  any  law  of  a  state 
in  collision  with  the  act  of  Congress  is  void. 

Gibbons  y.  Offden,  9  Wheat.  1 ;  Brown  ▼.  Sta^e  of  Maryland,  13  Wheat.  419;  Wil- 
son y.  Blackbird  Creek  Co.,  2  Peters,  245. 

But  state  inspection  laws,  health  laws,  and  laws  for  regulating  the  in« 
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temal  commerce  of  a  state,  and  those  which  respect  turnpike  roads,  ferriesy 
&c.,  are  not  within  the  power  granted  to  Congress. 

Gibbons  ▼.  Ogden,  9  Wheat.  1 ;  Brown  r.  Maryland,  12  Wheat.  419;  City  of  New 
York  ▼.  Milne,  11  Peters,  103.^ 

As  to  his  power  of  opening  and  shutting  the  ports  in  reference  to  goods 
exported  or  imported,  we  shall  transcribe  the  words  of  Lord  Hale  upon 
Ais  delicate  point 

*  Concerning  importation  of  foreign  goods,  and  the  prohibition  of  the  im- 
portation of  them,  we  may  find  de  facto  that  such  mhibitions  have  been 
of  two  sorts,  viz.,  general  inhibitions  that  such  or  such  merchandises  shall 
not  at  all  be  imported,  under  pain  of  confiscation  or  forfeiture ;  or  else 
they  have  been  inhibitions  or  restraints  sub  modo;  as,  namely,  they  shall 
be  imported  only  at  such  ports  or  in  such  ships. 

Firsty  For  general  prohibitions  of  merchandises  of  any  particular  kind. 
These  were  sometimes  made,  but  very  rarely ;  neither  indeed  could  they 
be  lawful  without  the  help  of  an  act  of  parliament,  because  there  have 
been  in  all  times  several  statutes  made  for  the  liberty  and  encouragement 
of  merchants  strangers  especially  to  come  into  the  kingdom  and  trade, 
which  could  not  be  derogated  by  a  proclamaticm.     Magna  Charta,  c.  30 ; 

2  E.  3,  c.  4;  9  £.  3,  c.  1 ;  14  £.  3,  c.  2 ;  25  £.  3,  c.  2,  and  divers  other 
statutes. 

And  therefore,  if  at  any  time  there  were  such  inhibitions  by  proclama- 
tion, they  were  commonljr  temporary  upon  an  exigence  of  state,  and  not 
peipetual,  nor  of  any  certain  continuance.  But  when  there  were  perpetual 
or  long  restraints  of  this  nature,  they  were  always  done  by  parliament. 

3  £.  4,  c.  4 ;  1  R.  3,  c.  12 ;  19  H.  7,  c.  21,  against  importation  of  foreign 
manufactures  therein  specified ;  4  £.  4,  c.  1,  against  importation  of  foreign 
clothes;  5  £liz.  c.  7,  against  importation  of  daggers,  &c. ;  27  H.  6,  c.  1, 
an  inhibition  of  the  wares  of  Brabant  and  Holland,  because  they  there  had 
made  restraint  of  importation  of  English  cloth ;  23  H.  8,  c.  7,  an  inhibi- 
tion by  act  of  parliament  of  the  importation  of  French  wines  between 
Michaelmas  and  Candlemas ;  and  very  manv  more  of  the  like  kind.  And 
the  reason  of  these  interposinss  of  acts  of  parliament  was,  because  that 
proclamations  proved  very  ineffectual  to  that  purpose,  partly  because  it 
was  at  best  doubtful  whether  they  could  at  all  be  effectual  against  so  many 
acts  of  parliament;  but  doubtless  they  could  not  without  an  act  of  parlia- 
ment induce  a  forfeiture  of  the  goods  so  imported,  as  hath  been  often  re- 
solved ;  whereof  more  hereafter.  See  the  resolution  of  the  case  of  mono- 
polies, 11  Rep.  88,  the  grant  of  the  sole  importation  of  foreign  cards, 
though  prohibited  by  act  of  parliament,  ruled  to  be  against  law,  and  a 
monopoly.  Much  more  were  the  things  not  prohibited  by  law  to  be  im- 
ported.   Vide  Peeth's  case.  Rot.  Pari.  50  £.  3. 

The  only  act  of  parliament  that  seems  to  give  a  countenance  to  these 
kinds  of  inhibitions,  is  that  of  3  Jac.  1,  c.  6.  The  king  granted  a  charter 
to  the  merchants,  that  no  Spanish  wines  should  be  imported  but  by  them. 
This  act  repealed  that  charter  in  a  great  measure,  whereby  some  would 
infer  that  the  patent  was  good,  since  nothing  but  an  act  of  parliament 
seemed  necessary  to  repeal  it.  But  the  consequence  is  mistaken.  In 
majarum  cautelam  an  act  of  parliament  was  used  in  this  case  as  the  most 
safe  and  effectual  means:  but  if  anv  man  consider  those  acts  of  parliament 
that  enact  the  sea  to  be  open,  or  me  resolutions  of  court  in  cases  of  this 

c2 
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nature,  or  the  very  preamble  of  the  act  itself,  he  mrill  easily  find  that  such 
inhibitions  cannot  be  without  an  act  of  parliament. 

Secondly y  as  touching  particular  restraints ;  as,  for  instance,  that  mahn- 
seys  shall  not  be  imported,  but  unto  the  port  of  Southampton ;  such  a 
grant  is  against  law,  and  was  accordingly  resolved  in  the  case  of  South- 
ampton, Trin.  1  Eliz.  Rot.  73,  cited  in  Cooke's  Comment  upon  Magna 
Charta,  c.  30,  and  therefore  there  was  a  special  act  of  parliament  made^ 
the  5  Eliz.,  for  the  making  good  of  that  charter ;  and  the  like  course  hath 
been  used  to  make  good  those  restrictions  of  foreign  trade  to  particular 
companies ;  as,  for  instance,  the  Muscovy  Company,  and  some  others. 

2.  Concerning  exportation,  and  how  mr  forth  the  ports  may  be  shut  in 
reference  to  goods  and  merchandises  exported,  both  die  qiddfacti  and  the 
mod  juris  therein.  These  prohibitions  of  exportation  were  never  generally 
for  ail  goods ;  for  that  were  to  destroy  trade,  but  of  some  particular  goods 
and  merchandises.  And  those  restramts  were  of  two  kinds,  viz.,  general 
restraints,  that  they  should  not  be  at  all  exported ;  or  special  and  qualified 
restraints,  that  they  should  not  be  exported,  but  in  such  ships,  or  at  such 
places.  Touching  both  these  briefly :  and  first,  touching  the  general  in- 
hibitions. 

It  is  certain,  that  inhibitions  of  this  nature  were  very  frequent  by  pro- 
clamation ;  and  when  they  carried  with  them  the  apparent  reasonableness 
and  fitness  of  the  inhibition,  they  were  not  much  disputed.  Those  inhi- 
bitions were  for  the  most  part  touching  such  commodities  whereby  the 
kingdom  might  be  weakened,  or  scarci^  occasioned,  by  the  exportation : 
as  arms,  ammunition,  com,  victuals,  eold,  silver,  horses,  timber,  thread  of 
yam  or  woollen,  and  sometimes  of  falcons.  Vide  Claus.  10  £.  2,  m.  13, 
dorso ;  Claus.  38  E.  3,  m.  29 ;  Claus.  41  E.  3,  m.  24,  dorso ;  Claus. 
43  E.  3,  m.  3,  dorso ;  Claus.  45  E.  3,  m.  4,  dorso.  And  sometimes  in 
the  proclamation  there  was  annexed  a  clause  of  imprisonment  of  offend- 
ers ;  sometimes  the  forfeiture  of  the  things  imported  ;  sometimes  the  for- 
feiture of  all  their  goods  and  lands.  But  these  clauses  of  forfeiture  were 
only  in  terrorem  ;  for,  as  we  have  before  observed,  a  proclamation  barely 
cannot  induce  a  forfeiture  of  goods.  But  yet  sometimes  the  searchers 
and  other  officers  did  seize  the  goods ;  and  when  they  had  so  done,  they 
were  compelled  to  account  for  the  goods  so  seized  in  the  Excheauer ;  and 
the  parties,  whose  goods  were  so  seized,  were  put  to  much  trouble,  before 
they  could  have  their  goods  again.(a)  But  the  most  usual  way  to  punish 
offenders  a^nst  such  proclamations  was  by  fine  and  imprisonment,  for 
where  the  king  may  by  law  prohibit,  the  proclamation  doth  increase  the 
offence.  And  these  proceedings  were  by  information  at  the  king's  suit, 
sometimes  in  the  King's  Bench,  as  H.  1,  E.  2,  B.  R.  Rot.  38,  against 
such  as  exported  horses,  arms,  money,  and  plate,  against  the  king's  pro- 
clamation; sometimes  in  the  Exchequer,  Communia  Trin.  16  EL  3,  Rot. 
Mich. ;  19  E.  3,  Rot.  claus.  64,  m.  29,  and  sometimes  coram  conciUoj  viz., 
in  Chancery. 

/0  (a)  See  act  of  Congress  of  1799,  c.  128,  8.  68 — ^71.  For  probable  cause  to  jastify 
a  seizare,  see  Murray  t.  The  Charming  Betsey,  2  Cranch,  64  ;  Jennings  t.  Carson, 
4  Cranch,  2 ;  Locke  ▼.  United  States,  7  Cranch,  339 ;  The  Georgre,  1  Alason,  24.  A 
final  decree  of  acquittal,  in  a  proceeding  in  rem^  without  a  certificate  of  probable  cause, 
is  conclusive  that  there  was  no  cause  of  seizure.  The  Apollon,  9  Wheat.  362.  What 
is  probable  cause  is  a  question  of  law  where  the  ikcts  are  ascertained.  United  States 
▼.  Gay,  2  Gallis.  259 ;  Munns  r.  Dupont,  3  Wash.  C.  C.  31 ;  Wood  v.  The  United 
States,  16  Peters,  342.^ 
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^  It  is  a  good  defence  to  an  action  on  an  embargo  bond,  that  the  vessel 
was  driven  by  stress  of  weather  into  a  foreign  port. 

United  States  t.  Hall  et  al.,  6  Cranch,  171 ;  Durousseaa  t.  The  United  States, 
6  Cranch,  307;  United  States  r.  Sloop  Active,  7  Cranch,  100.^^ 

How  far  these  proclamations  might  be  warrantable  by  law  in  these  par- 
ticular cases,  I  shall  not  positively  determine ;  only  thus  far  I  shall  say, 

First^  That  if  it  were  admittecl,  that  in  these  particular  cases  of  arms, 
ammunition,  victuals,  and  money,  such  proclamation  might  be  made,  and 
thereby  the  offenders  might  be  subject  to  fine  and  imprisonment ;  yet  it 
could  not  be  extended  to  other  thin^,  neither  ought  or  might  this  inhibi- 
tion be  an  engine  to  gain  money  for  licenses.  For  if  the  proclamation  had 
any  strength,  it  was  because  of  the  inconveniences  of  the  exportation  of 
these  things.  If  it  were  not  a  public  inconveniency,  it  could  not  be  in- 
hibited barely  by  proclamation ;  and  if  it  were  a  public  inconveniency,  it 
might  not  be  licensed  for  private  profit.  If  it  might,  the  strength  of  the 
proclamation  would  consequently  cease. 

Secandlyj  If  these  proclamations  were  admitted  lawAil ;  yet  they  could 
not  induce  any  forfeiture  of  lands  or  goods,  or  of  the  very  goods  so  ex- 
ported against  that  inhibition ;  because  that  lies  not  within  the  strength  of 
any  thing  but  a  law. 

TMrdlyj  though  possibly  in  the  time  of  hostility,  or  public  danger,  or 
common  scarcity,  such  prohibitions  by  proclamation  of  exportation  of  vic- 
tuals and  arms,  might  have  a  temporary  effect  and  use ;  yet  we  may  easily 
guess  that  they  were  not  effectual  for  perpetuity,  nor  indeed  sufficient  pro- 
visions pro  tempore ;  for  the  king  and  his  council  thought  not  fit  to  rest 
upon  such  ineffectual  means,  but  acts  of  parliament  have  successively 
passed  for  the  inhibition  of  exportation  of  these  very  things,  with  penalties 
of  forfeitures  added  to  them.  See  1  E.  4,  c.  5,  for  horses ;  1  E.  2,  P.  M. 
c.  5,  of  com,  herrings,  butter,  cheese,  and  wood ;  25  H.  8,  c.  5,  of  vic- 
tuals of  all  sorts ;  9  E.  3,  c.  1 ;  19  H.  7,  c.  15,  of  bullion  or  money.  The 
like  might  be  instanced  in  divers  other  things. 

Let  us  now  come  to  particulars,  or  qualified  restraints ;  and  they  are  of 
two  kinds. 

Firsty  The  restraints  of  exportation  in  any  but  English  bottoms.  This 
haih  been  attempted  to  be  done  by  proclamation,  as  a  good  expedient  for 
the  increase  of  shipping  and  mariners,  and  the  encouragement  of  trade  and 
navigation.  Vide  mde  claus.  41  E.  3,  m.  25,  of  a  proclamation  to  that 
purpose ;  but  it  proved  ineffectual,  till  provision  was  made  for  it  by  acts 
of  parliament,  viz.,  5  R.  2,  c.  3 ;  6  R.  2,  c.  8;  14  R.  2,  c.  6 ;  4  H.  7, 
c.  10.  But  because  it  provoked  foreign  princes  to  do  the  like,  it  was  re- 
pealed by  the  statute  1  Eliz.  c.  13,  with  certain  provisions  made  in  the 
case  by  tiiat  statute  and  the  statutes  of  5  Eliz.  c.  5,  and  13  Eliz.  c.  15. 
But  now,  by  a  late  act  of  parliament,  12  Car.  2,  intituled,  "  An  act  for  en- 
couraging of  navigation,''  the  use  of  foreign  ships  is  in  a  great  measure 
restramed. 

And  upon  the  whole  matter,  it  will  appear  firom  the  several  acts  of  par- 
liament ti&at  have  been  made  for  the  support  and  increase  of  trade,  and  for 
the  keeping  of  the  sea  open  to  foreign  and  English  merchants  and  mer- 
chandise, ti^at  there  is  now  no  other  means  for  £e  restraint  of  exportation 
or  importation  of  goods  and  merchandises  in  times  of  peace,  but  only 
when  and  where  an  act  of  parliament  puts  any  restraint.  Several  acts  of 
parliament  having  provided,  qm  la  mere  soit  overty  it  may  not  be  regularly 
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shut  against  the  merchandise  of  English,  or  foreigners  in  amity  with  &i8 
crown,  unless  an  act  of  parliament  shut  it  out,  as  it  hath  been  done  in 
some  particular  cases,  and  may  be  done  in  others. 

In  another  place  Lord  Hale  hath  these  words :  ^^  Touching  the  prohibi- 
tions of  exportations  and  importations  of  commodities. — It  is  true  that  by 
divers  graunts  in  piairliaments  the  sea  ought  to  be  open  for  exportation  and 
importation  of  merchandise.  Rot  Pari.  18  £.  3,  n.  17  ;  22  £.  3,  n.  8. 
Bein  que  passage  de  leines  et  (Pautres  merchandises  soierU  averts  sans  faire 
aprestes  ouster  la  custome  a  les  merchaunts,  que  ant  les  custumes  du  rot  par 
un  certain^  quele  aprest  tume  al  profit  des  diis  merchaurds  et  autrageouse 
grevance  et  nuschance  a  voire  coTnmun.  Resp.  SoU  le  passage  overt j  et  que 
chescun  pait  passer  Jraunchementy  savant  au  rot  se  que  hd  est  due.  Yet  clerely 
the  kinges  of  this  realme  always  exercised  a  power  in  restraint  of  the  free 
passage  of  some  commodi^es  of  this  realme  by  their  own  power,  as  well 
before  as  after  22  £.  3.  And  though  complaints  were  made  of  it,  yet  the 
crown  retained  the  power.     Vide  25  E.  3,  n.  22 ;  1  H.  6,  n.  41. 

Pref.  to  Harg.  Hale's  Tracts,  v.  i.  p.  zxz. ;  18  £.  3,  c«  3. 

"  Some  instances  of  the  particulars. 

"  (1.)  For  exportation  prohibited. 

"  1.  The  kinges  have  usually  before  the  stat.  of  1  &  2  P.  &  M.  c.  4, 
and  13  Eliz.  c.  15,  prohibited  die  exportation  of  come  aj)d  giaine;  be- 
cause the  necessary  sustenance  of  the  realme.  And  this  is  in  efiPect  ad- 
mitted legal.  Rot.  Pari.  17  R.  2,  n.  39.  Upon  a  petition  for  a  repeal  of 
such  a  restraint,  the  answer  was,  Le  rot  le  voet  a  present^  proviso  que  lien  Use 
a  son  counsel  a  restrainer  le  passage  quant  il  semble  hesoignahle.  For  such 
restraints  vide  claus.  5  E.  3,  parte  1,  m.  21,  dors. ;  Rx>t.  Pari.  50  E.  3, 
n.  156. 

Vide  claus.  41  E.  3,  m.  31,  dors.  B.  15;  Claas.  48  E.  3,  m.  11,  dora.  fi.  159 ;  Glaus. 
46  E.  3,  m.  21,  dors.  B.  118;  Clans.  47  E.  3,m.  12,  dors.  B.  127;  of  wools  and  wool- 
fels,  49  E.  3,  m.  21,  dora.  B.  170. 

<'  2.  The  kinges  of  this  realme  have  usually  prohibited  the  exportation 
of  coigne  and  bullion  before  any  act  to  restrain  it,  because  it  is  the  riches 
and  wealth  of  the  realme.     Claus.  30  H.  3,  m.  11. 

''  3.  The  kinges  of  this  realme  have  usually  prohibited  the  exportation 
of  armes,  or  such  other  thinges  as  are  for  the  necessary  defence  or  stren^ 
of  the  realme.  Vide  claus.  10  E.  3,  m.  31,  dors.,  a  proclamation  inhibitmg 
the  exportation  of  boards  or  timber  for  ships.  Claus.  38  E.  3,  m.  29,  a  pro- 
hibition of  exportation  of  horses,  falchons,  thread,  bowes,  arrowes,  bow- 
strin^es,  and  arms,  and  to  arrest  the  ship  and  goods.  The  like  pro- 
hibition of  commerce  with  enemies. 

Claus.  43  E.  3,  m.  3,  dors.  B.  50. 

^^4.  The  kinges  have  usually  restrained  the  passage  of  customable 
goods  to  some  particular  ports  for  the  better  preventinge  of  defiraudinge  of 
.customes,  and  at  these  ports  the  cockets  kept.  Thus  did  E.  8,  claus.  5  E. 
3,  parte  1,  m.  12,  dors. 

Now  settled  by  the  act  of  1  Ejlis.  c.  11. 

^^  And  in  these  cases  prohibitions  of  this  nature  were  legall,  and  for  the 
most  part  the  cohertion  was  by  stay  of  the  ship  or  goods  prohibited ;  for 
no  proclamation  could  induce  a  forfeiture ;  and  for  that  cause  most  of  these 
thinges  were  provided  for  by  act  of  parliament,  which  subjected  the  party 
to  a  forfeiture  or  other  penalty. 

Vide  the  penalty  for  breaking  such  an  arrest,  claas.  46  E*  3,  m.  38,  B«  110. 
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'<(3l)  Now  for  an  mstaaee  of  a  restraint  of  foren  trade  or  importatMMi. 
-^pon  tiiM  Hie  aeta  of  Magna  Carta,  e.  30,  9  £.  d,c.  1,  26  £.  3,  stat  4, 
2  R.  2,  c«  1»  lye  beayy;  and  it  hath  been  seldom  practued.  Vide  a 
t&ittmt  of  foren  trade  in  Ireland,  3  R.  2,  n.  44. 

^^Thii9  much  forliae  loin's  power  of  ahuttinge  the  porta;  whidi, 
though  it  was  somelymea  us^  and  profitable  for  the  kingdom,  yet  often- 
tymes  was  made  a  meanes  of  ^at  damage  and  oppreanoD,  which  did 
arise  by  lettin^e  loose  the  restramt  to  particular  men  for  piofitt 

^^  And  «o  anseth  the  next  consideration  of  the  Idnge's  power  of  openinge 
the  ports. 

'^The  kinge  mi^t  open  the  passage,  which  either  by  his  own  procla- 
mation be  hM  restrained,  or  which  by  act  <tf  pailiament  were  restrained, 
either  in  respect  of  diis  or  that  particular  commodity;  as  when  exportation 
of  some  particuiar  wares  were  restrained  in  req>ect  of  the  place,  as  the 
transportation  of  wools  to  the  staple.  This  is  cleere  and  witlKHit  question, 
whereof  before.  These  licences  were  also  complained  of,  and  often 
enacted  against,  but  could  never  be  remedied.  Vide  21  R.  2,  n.  82,  and 
the  pffoeureni  of  sodi  liecneea  ponidied.  51  £.  8,  n.  17.  Vide  27  fiL  6, 
n-29;9H.6,n.37/' 

Tide  eltos.  4a  K.  3,  m.  28,  don.  B.  118.] 

{|The  king  has  also  the  common  law  prerogatire  of  granting  licenses 
to  trade  with  an  enemy  in  time  of  war,  which  without  such  license  is 
illegal ;  but  he  cannot  grant  such  licenses  in  contrarention  of  the  nariga- 
tumlaws. 

1  Eb0t,  486$  8  BMrt,  973;  »  Hast,  896$  16  Bm,  167$  4  Rob.  A4.  R.  tl ; 

a  Ibid.  163.) 

)8Sailing  under  the  licenae  or  pas^xnrt  of  an  enemy  in  furtherance  of 

his  views  and  interests,  subjects  the  ship  and  cargo  to  confiscation  as  prize 

of  war. 

The  Julia,  8  Craneh,  181$  Tbe  Aaron,  8  Craoeh,  903  $  The  Hinm,  1  Wheat  440$ 
The  Caledonia,  4  Wheat  100  $  The  Ariadne,  2  Wheat*  143.  See  the  ease  of  The 
Geeige,  1  Meaon,  94 ;  and  The  Saonden,  9  Gallia.  91O.0r 

4.  Of  km  -npefiMUirfiiwi  im  Bmeom  mtd  LUki  nimmm 

It  is  clearly  agreed,  that  the  king  only  has  a  prerogatire  in  beacons  and 

lieht-houses ;  (a)  and  that  be  may  erect  any  such,  and  in  such  places  as 

will  be  most  convenient  for  the  safety  and  preservaticm  of  ships,  mariners, 

and  nsrigation.    'Also,  it  seems  to  be  the  better  opinion,  that  this  being 

lor  the  public  utility,  and  one  of  the  prerogatires  which  he  is  intrusted 

with  fi>r  the  safety  of  the  whole  realm,  he  may  erect  such  beacon,  &c.,  as 

well  in  the  soil  or  ground  of  a  subject  as  in  that  of  Ae  crown ;  and  d^at 

h^  may  do  this  without  the  aubject^s  consent. 

4ImL  148$  19Co.l3$  Caiter,ao$  fKeb.  114$  3  Inst  904.  (cp  Before  the  raign 
of  E.  3,  there  were  bnt  atacka  of  wood  set  upon  high  places,  whice  were  fired  when 
tha  eaeny  waa  deacriad  $  bal,  m  his  leigm  piteh-bexea  were  instead  of  theea  aCaeM  of 
wood  aat  ap  $  and  ihis  is  properly  a  beaoon.    4  Inat.  148. 

Also,  k  is  dear,  tiiat  the  subject  hath  not  any  power  to  erect  any  sudi 
beacon^  fcc.^  without  the  long's  license  and  authority  for  that  purpose. 

Yida  the  anxboritiea  m^i^  and  Carter,  90* 

But  by  the  8  Eliz.  it  is  enacted,  ^  That  the  master,  wardens,  and  »»- 
aistanta  of  the  Trinity-JMraae  of  Deptfoid  Stzond,  shaU  and  may  lawfully 
firom  time  to  time  at  their  will  and  pleasure,  and  at  their  costs,  maka^ 

Vol.  Vra.. 
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erect,  and  set  up  such  and  so  many  beacons,  marks,  and  (a)  signs  for  Hie 
sea,  in  the  sea-shores  and  upland  near  the  sea-coasts  or  forelands  of  the  sea 
only,  for  sea-marks,  as  to  them  shall  seem  meet ;  whereby  the  dangers 
may  be  avoided,  and  the  ships  the  better  come  to  their  ports ;  and  all  such 
beacons,  marks,  and  signs  so  by  them  to  be  erected,  shall  be  continued, 
renewed,  and  maintained  from  time  to  time  at  the  costs  and  charges  of  the 
said  master,  wardens,  and  assistants." 

(a)  ResoWed  by  the  two  Ch.  Justices,  Attorney  and  Solicitor-General,  that  this  act 
extended  as  well  to  li^ht^houses  in  the  night,  as  to  beacons,  &c»,  by  the  day.  4  Inst, 
149,  in  marg.  [And  it  is  also  extended  to  vessels  appointed  to  carry  lights.  48  6. 3« 
c.  104,  i  61. II 

And  although  by  the  common  law  none  but  the  king  could  erect  beacons j 
light-houses,  and  sea-marks,  yet  of  later  times,  by  letters  patent  ^ranted 
to  the  Lord  High  Admiral,  he  hath  power  to  erect  beacons,  sea-mancs  and 
si^s  for  the  sea ;  which  power  is  now  vested  in  the  Lords  of  the  Ad- 
miralty. 

Vide  tiU  Oowrt  cfMrmraUy. 

And  therefore  a  suit  for  the  profits  of  the  beaconage  of  a  rock  in  the  sea 

near in  Cornwall,  may  be  in  the  Court  of  Admiralty ;  for,  as  the  pro-. 

fits  of  the  beacons  belong  to  the  admiral,  so  the  suit  for  them  ou^t  to  be 
in  his  court ;  though  the  rock  be  the  fireehold  of  another  and  part  of  his 
inheritance. 

Sid.  158,  Cross  r.  Liggs. 

^No  li^ht-house,  beacon,  or  landmark,  shall  be  built  or  erected  on  any 
site  previous  to  the  cession  of  jurisdiction  over  the  same  being  made  to 
the  United  States. 

Act  of  15  May,  1820,  c.  112,  s.  7,  3  Story*s  Laws,  1797.^ 

It  hath  been  resolved,  that  an  order  or  decree  for  raising  a  tax  for  re- 
pairing a  beacon,  without  setting  forth  that  it  was  in  decay  or  out  of  repair, 
IS  good,  in  that  it  would  be  dangerous  to  wait  until  it  became  in  decay : 
for  the  consequence  would  be,  that  there  would  be  no  beacon  in  the  mean 
time  and  during  the  reparation :  besides,  that  it  cannot  be  presumed,  that 
the  parties  who  contribute  to  the  tax  will  tax  themselves  unnecessarily. 

Raym.  448,  The  case  of  the  town  of  Winchelsea. 

7.  CffhU  Prerogative  in  Wreck, 

By  the  common  law (6)  the  king  hath  an  undoubted  right  to  wrecks; 
and  his  prerogative  hereia  is  founded  on  the  dominion  he  has  over  the 
seas ;  and  being  sovereign  thereof,  and  protector  of  ships  and  mariners,  he 
is  entitled  to  the  derelict  goods  of  the  merchant ;  which  is  the  more  reason- 
able, as  it  is  a  means  of  preventing  the  barbarous  custom  of  destroying 
persons  who  in  shipwrecks  approach  the  shore,  by  removing  the  tempta- 
tions to  inhumanity. 

Cro.  Jar.  Belli,  117,  132, 141 ;  2  Inst.  167;  Mollpy,  237;  Moor.  224.  ||1  Black. 
Com.  290.||  [(6)  Declared  by  stat.  de  praerottaliva  regis^  17  E.  2,  c.  11.  King  Richard 
the  First,  in  the  second  vear  of  his  reign,  released  wreck  through  all  England,  as  Spel- 
man  in  his  Glossary,  title  Wreck,  cites  it  out  of  Hoveden.  But  his  successors  resumed 
Ae  prerogatiye,  and  that  before  the  aboTe  statute  of  17  E.  2 ;  and  frequent  mstances 
thereof  are  long  before  that  statute  in  the  times  of  Edward  the  Fourth,  Henry  the  Third, 
and  King  John,  Hale  De  Jure  Maris,  c.  7,  p.  40.] 

There  are  four  sorts  of  shipwrecked  gqods,  flotsam,  jetsam,  ligam,  and 
wreck. 
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'  Flotsam^  is  when  the  ship  is  split,  and  the  goods  float  upon  the  water 
between  high  and  low  wateivmark. 

Jetsam^  is  when  the  ship  is  in  danger  to  be  drowned,  and  for  saving  the 
ship  the  goods  are  cast  into  the  sea. 

ligaanj  lagan^  or  ligan^  is  when  the  heavy  goods  are  cast  into  the  sea 
with  a  buoj,  that  the  mariners  may  know  where  to  retake  them. 

Wreckj  is  where  the  goods  shipwrecked  are  cast  upon  the  land. 

TYieJlotsam^  jetsam^  and  Ugan^  in  shipwrecks  belong  to  the  king  as  well 
as  &e  wreck;  for  when  the  mariners  are  cast  away,  there  is  me  same 
reason  that  the  prerogative  should  take  place  in  these  goods  as  in  the 
foreck. 

6  Co.  106. 

But,  though  the  king  hath  a  prerogative  herein,  yet  wreck  may  be  in 
a  subject  by  grant  or  prescription :  but,  if  the  subject  prescribes  in  wreck 
alone,  he  shsJl  not  have  ^^am.  Jetsam,  or  l^an  ;  tor  the  king's  grant  shall 
not  be  taken  to  be  more  extensive  than  the  natural  import  of  the  words 
will  bear. 

5  Co.  107. 

^  Wreck  is  not  such  in  legal  acceptation  until  it  comes  ashore  and  is 
within  the  land  jurisdiction.  When  found  below  low  water-mark,  it  is  to 
be  deemed  on  tibe  high  seas,  and  belongs  to  the  admiralty ;  so,  if  it  be 
floating  between  high  and  low  water-mark,  but  otherwise,  if  it  becomes 
fixed  on  the  land  although  water  may  be  around  it 

Reg.  T.  Two  casks  of  Tallow,  3  Hagg.  294. 

A  grant  by  the  crown  of  ^^  wreck  of  the  sea"  to  the  lord  of  a  manor, 
held  not  to  convey  such  wreck  BsjeUamj  &c. 
Reg.  T.  Forty  casks  of  Brandy,  Ibid.  d57.gf 

Goods  are  said  to  be  wrecked  at  common  law,  when  there  are  no  marks 
or  signs  of  their  property  whereby  to  prove  an  owner;  which  anciently, 
and  before  the  methods  of  trading  were  well  known,  was  very  difficult  to 
do ;  unless  some  living  animal  escaped  to  the  shore,  whereby  they  might 
take  the  tokens  of  a  property.  Hence,  ancient  authors  define  it  to  be  no 
wreck,  if  a  dog  or  a  cat  escape  alive ;  or,  if  certain  signs  were  placed  on 
the  goods  whereby  they  might  be  known.  And  because  this  prerogative 
of  wreck  was  abused,  to  the  prejudice  of  the  merchant,  the  statute  Westm. 
3  Ed.  1,  c.  4,  has  provided,  that  if  a  do^  or  cat  escape  alive,  (which  in 
these  cases  they  took  to  be  die  most  certam  proofs  of  property,)  that  then 
the  sherifi",  coroner,  or  lord  of  the  isle  might  claim  them ;  and  if  the  owner 
came  and  made  his  claim  within  a  year  and  a  day,  he  should  have  his 
goods,  otherwise  they  remained  to  the  king. 

3  Inst.  167;  Bract,  lib.  3,  fol.  130. 

The  instance  of  a  dog  or  cat  are  only  for  examples ;  for  if  any  livmg 
thing  escapes,  the  claim  may  be  made. 

3  Inst.  167. 

If  the  mariners  are  pursued  by  enemies,  and  come  ashore  and  leave  the 
empty  floating  ship,  which  comes  to  land  without  any  person ;  yet  shall 
they  claim  the  ship  when  it  comes  on  shore. 

3  Inst.  167;  Molloy,  339. 

The  year  and  the  day  mentioned  in  the  statute,  shall  be  firom  the  time  of 
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the  seizure ;  for  from  the  time  of  seizure  there  is  a  notoriety,  in  order  for 
the  party  to  make  his  claim. 

t  Inst.  168. 

But  the  property  is  in  the  king  or  the  lord  of  the  manor,  against  all  but 
the  right  owner,  fipom  the  time  that  the  goods  touch  land,  even  before 
seizure ;  for  the  king's  interest  herein  is  diflerent  from  fhat^  of  another 
occupant,  who  only  acquires  a  right  by  the  seizure ;  for  he  is  intrusted 
with  his  prerogative  in  order  to  prevent  any  other  occupant. 

5  Co.  107. 

If  the  owner  dies  within  the  year  and  the  day,  his  executors  or  adminis- 
trators may  make  claim  thereto ;  because  it  is  not  limited  by  the  statute  to 
the  owner  at  the  time  of  the  wreck. 

3  Inst  168. 

This  law  extends  not  only  to  wreck,  but  to  flotsam^  jeUamy  and  %aii; 
but  the  wreck  must  be  claimed  by  action  at  (a)  common  law ;  tfae^/Io^M^m,  &c., 
by  suit  in  the  Admiralty ;  because  the  wreck  is  on  the  land,  the  fatuaaxj 
&c.  in  the  seas. 

6  Co.  107;  3  Inst  167.  (a)  By  the  express  words  of  the  statute  15  R.  9,  e.  3«  the 
Admifaltj  esmiot  take  cognisaoee  of  gfoods  wiecked. 

If  the  suit  be  commenced  before  the  year  and  the  day,  it  sufficeth, 
though  the  verdict  be  not  given ;  for  the  delay  of  the  law  must  do  no  man 
an  injury. 

6  Co.  108. 

If  wreck  be  embezzled  both  from  the  king  and  the  owner,  this  may  be 
inquired  into  on  a  commission  of  oyer  and  termbiefy  and  die  party  fined.  . 
9  Inst  168. 

If  a  lord  of  the  manor  take  the  king's  goods  as  wreck,  the  king  may 
daim  them  after  the  year  and  the  day ;  beeante  the  king  being  pei|>etiially 
employed  in  the  business  of  the  public,  cannot  be  bound  to  a  tmie« 

dliMt  168. 

If  goods  wrecked  be  bona  periJtura^  the  king  or  lord  may  set!  them 
before  the  year  and  the  day  be  past ;  for  the  statute  shall  not  be  under- 
stood to  restrain  them  to  keep  these  things  that  of  their  own  nature  cannot 
be  kept. 

If  wreck  be  granted  to  ttie  lord  of  the  manor,  and  he  take  Jlotscmt^  and 
wreck,  and  the  juiy  find  this  whole  matter^  and  assess  entire  damages, 
judgment  shall  be  given  against  the  plaintin ;  for  the  court  will  not  give 
their  judgment,  when  for  part  of  the  matter  claimed  the  plaintiff  hath  no 
title ;  and  it  beu^  matter  of  ilict,  the  court  cannot  apportion  the  damages. 

Co.  107, 108,  Sir  Heniy  Const^te's  ease. 

^  No  length  of  time  shall  divest  the  original  owner  of  property  foimd  de- 
relict at  sea ;  it  will  be  restored  on  payment  of  salvage,  according  to  cir- 
cumstances, unless  there  be  proof  of  an  intention  to  abandon  wholly. 

Wilkie  ▼.  The  St  Petrie,  B.  &  Ad.  89.  See  also  Le  Esperanza,  B.  &  Ad.  99 ;  La  Belle 
Cieole,  1  Pet  Ad.  Dec  36;  1  Haggard,  383;  1  Gallis.  136;  1  Mason,  979;  10  Wheat 
473. 

Where  the  master  and  crew  left  their  vessel  in  a  sinking  condition,  and 
took  to  the  long-boat,  and  were  picked  up  by  another  vessel  while  in 
jsight  of  the  wreck,  the  vessel  and  cargo  were  considered  as  derelict. 

T^  SeluioiHr  Boaioii,  1  Samiier,  398;  1  Dodson,  46. 
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In  etM  of  goods  fmmd  derelict,  the  general  rule  is  to  allow  one  half  the 
value  to  the  sbItots — ^but  more  or  less  will  be  allowed  acoording  to  the 
partieular  drcamstancea. 

Sprague  ▼.  The  Cargo  of  the  Maria,  6  Law  Rep.  14 ;  Johnson  et  al.  ▼.  Certain 
goodat6LawRep.ll8;  aad  see  title ««  AiAm«ic'V 

Tonnage  is  granted  to  the  king  for  all  goods  imported  into  the  realm  as 
merchan£se,  by  any  merchant  whatsoever :  certain  goods  are  wrecked, 
and  the  question  was,  Whether  they  should  pay  this  duty?  And  resolved 
by  Yaughah,  that  they  should  not ;  1st,  Because  they  could  not  be  said  to 
be  imported ;  for  importation  is  the  bringing  in  of  goods  by  artificial 
means,  as  by  ships,  &c.,  with  deliberation,  in  order  for  some  use ;  there- 
fore these  goods  casually  cast  up,  cannot  be  said  to  be  imported.  2dly, 
They  cannot  be  said  to  be  imported  for  merchandise,  but  ihej  are  now  as 
goods  destined  for  sale ;  but  they  may  be  reserved  to  the  proprietor.  3dly, 
They  are  not  brought  in  by  any  merchant,  for  they  are  presumed  to  be 
deserted  and  derelict,  and  thence  the  property  changed ;  and  the  king 
having  a  property  in  tfie  whole,  it  is  to  no  purpose  to  give  him  a  part. 

Vangh.  164  to  179. 

/0  Before  any  goods,  wares,  or  merchandises,  which  maybe  taken  from  any 
wreck,  shall  be  admitted  to  an  entry,  they  shall  be  appraised  in  the  manner 
prescribed  by  the  act  of  1823,  c.  149,  s.  21,  3  Story,  1889. 

See  1  Robinson,  S33 ;  lDodeon»450;  2  Ha^rgerd,  438 ;  lGallie.65ae 

Originally  all  wrecks  were  in  the  crown,  and  the  king  has  a  right  to  a 
way  over  any  man's  ground  for  his  wreck;  and  the  same  privilege  goes 
•to  the  grantee  thereoL 

6  Mod.  119,  jKT  eur. 

^.Ofikt  JSf^U  PrengaUte  in  rtlaiion  to  Cbim  and  J£ne$. 

It  is  eleaily  agreed,  that  by  the  common  law  the  king  hath  a  pren^a- 
tive  in,  and  is  entitled  to,  all  royal  mines  of  gold  and  silver,  and  treasures 
of  gold  and  silver  hid  in  die  earth ;  and  that  he  is  intrusted  with  the  (a) 
coinage,  and  making  mcmey  current ;  and  that  he  alone  can  bring  me 
mines  and  treasures  of  any  conquered  country  into  use,  by  coining  them 
out  into  his  money*  And  this  prerogative  is  lodged  in  the  king,  as  he  ad- 
ministers justice  to  all ;  and  therefore  the  power  and  regulation  of  that 
which  is  the(b)  common  standard  and  measure  of  all  bartering  and  com- 
merce is  committed  to  his  care* 

Day.  19 ;  9  Roll.  Abr.  166;  6  Ca  114 ;  Co.  146.  (a)  The  legitimation  of  monMr, 
and  the  giving  it  its  denominated  value,  is  jasUy  reckoned  inierjura  majtttaiu$  and  in 
En^nd  it  u  one  special  part  of  the  king's  prerogatiTe.  Hal.  Hist.  P.  C.  188. 
(ft)  money  is  the  common  measure  of  all  commerce  almost  through  the  world;  it  con- 
tiste  principally  of  three  parts :  1.  The  materials  whereof  it  is  made;  9.  The  denoml- 

BMioa  or  ezlrinsie  talne;  S.  The  imprsssion  or  sUmp.    Hal.  Hist.  P.  C.  188. Sir 

John  Davis  meatioBS  six  things  as  essentials  to  the  iesitimation  of  coin :  1.  Weight; 
3«  Fineness;  3.  Impression;  4.  Denomination;  6.  Authority  of  the  prince;  6.  Procla- 
mation. Davis,  19,  in  the  case  of  mixed  money— which  last,  viz*,  the  proclamation. 
Is  not  alwajTS  necesMry  to  the  Imtimation,  says  my  Lord  C.  J.  Hale ;  for  the  currency  of 
money  is  a  question  of  fact,  ana  may  be  proved  by  the  officers  of  the  Mint  or  tMr  in- 
denture, on  an  indictment  for  clipping  and  counterfeiting  the  king's  eoin#  Hal.  Hist. 
P.  0. 196;  8  8alk.  446,  S.  P. 

Alsoy  this  iHrerogatiye  is  gireii  to  the  king  as  a  necessaiy  coiiseqjacDee 

D 


38  PREROGATIVE. 

(B)  As  aiiiYersal  Occupant     (Cbtnt  and  3Sna*) 

of  the  power  of  war  and  peace ;  for  Ihere  can  be  no  wars  made  without 
the  expense  and  consumption  of  treasure. 

Plow.  316,  frequently  called  the  Sinews  of  War;  Co.  Lit.  90  b ;  11  Co.  91 ;  8  Roll. 
R.  398. 

Besides,  it  was  thought,  that  if  any  other  persons  had  the  power  of 
mines  of  gold  and  silver,  they  might  bv  these  immense  treasures  grow  too 
formidable,  and  wrest  that  authority  from  the  king  which  was  deposited 
in  his  hands  only. 

Plow.  316. 

The  use  and  necessity  of  money  arose  from  the  nature  of  trade ;  but 
more  especially  from  this,  that  the  several  provisions  of  life  are  in  their 
own  nature  perishable,  and  not  to  be  laid  up  in  specie.  This  made  it 
necessary  that  some  things  should  be  fixed  on  to  pass  as  tickets  of  credit 
in  exchaun^e  for  those  commodities :  hence,  the  thing  agreed  on  must  have 
these  qualities.  1st,  It  must  be  durable,  because  otherwise  it  would  not 
be  more  easily  laid  up  than  the  provisions  themselves.  2dly,  It  must  be 
scarce,  that  a  little  of  it  may  serve  to  be  carried  from  place  to  place,  in 
order  to  supply  men's  several  occasions.  Upon  these  two  accounts  gold 
and  silver  were  pitched  on  as  the  two  metals  most  scarce  and  most  duratole, 
and  therefore  best  able  to  answer  both  the  purposes.  If  therefore  gold 
and  silver  be  taken  up  as  the  measures  of  all  other  things,  it  follows,  that 
the  comparison  of  their  value  will  stand  thus :  when  the  labour  spent  in 
digging,  refining,  and  importing  an  oimce  of  silver,  is  equal  to  the  labour 
in  sowmg,  reapmg,  and  threshmg  a  bushel  of  com,  then  is  an  oimce  of 
silver  equal  to  a  bushel  of  com ;  the  industry  in  the  acquiring  is  equal, 
and,  consequently,  men's  property  in  them  is  the  same,  that  is,  their  values 
are  equal ;  for,  if  the  com  be  more  plenty  than  the  silver,  dien  a  bushel 
and  a  half  of  com  will  possibly  be  worth  an  ounce  of  silver ;  if,  on  the 
other  hand,  the  silver  be  more  plenty  than  the  com,  then,  possibly,  an 
ounce  and  a  half  of  silver  will  amount  to  no  more  than  a  bushel  of  com ; 
and  what  is  done  by  coining  of  silver  is  no  more  than  ascertaining  the 
value  of  several  pieces  in  order  for  commerce ;  as  that  the  crown  shall 
contain  an  ounce  and  the  like,  that  the  people  may  not  be  compelled  to 
use  their  scale  and  touchstone  on  eveiy  bargain. 

Cotton,  4 ;  Lock  of  Coin. 

The  policy  in  relation  to  the  coin  is,  that  the  value  remams  unalterable ; 
for  the  standard  cannot  be  varied  without  manifest  injustice ;  as,  suppose 
a  man  contracts  for  ten  crowns,  which  is  equal  to  ten  ounces  of  silver,  that 
suppose  equal  to  ten  bushels  of  com,  and  before  payment  the  public 
standard  should  alter ;  for  instance,  that  the  crown  were  lessened  to  half 
an  ounce,  and  yet  we  suppose  that  the  industry  in  the  acquirement  is  the 
same  in  relation  to  the  ounce  of  silver  and  the  bushel  of  com ;  it  then«fol- 
lows  that  the  ten  crowns  paid  in  public  money  will  be  equal  to  but  five 
bushels  of  com,  and,  consequently,  the  man  by  the  public  act  will  lose 
half  the  value  in  which  he  had  a  property,  by  the  contract :  so,  in  cases  of 
foreign  trade,  where  the  measure  of  commerce  is  the  intrinsic  value  of  the 
silver  or  gold,  there  can  be  no  variation  of  such  measure  without  injustice. 

Lock  of  Coin. 

And  indeed  the  keeping  to  the  common  standard  is  of  that  importance, 
that  my  Lord  Coke  seems  to  be  of  opinion  (a)  that  the  alteration  of  money 
in  weight  or  alloy  cannot  be  without  an  act  of  parliament ;  and  in  this 
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grounds  his  opinion  on  the  statutes  of  25  E.  3,  c.  13,  and  9  H.  6,  sess.  2, 

c.  6,  but  herein  the  law  seems  to  be  as  laid  down  by  my  Lord  Hale. 

3  Inst.  675.  [(a)  In  this  q)iiuon  Sir  W.  Blaokstone  concars  with  Lord  Coke,  1  Bl. 
Com.  978.] 

1.  That  at  the  first  institution  of  any  coin  within  this  kingdom,  the  kins, 
and  he  alone,  sets  the  weight,  the  allpv,  the  denominated  value  of  tdl 
coin ;  and  this  is  done  commonly  by  indenture  between  the  long  and  the 
master  of  the  Mint. 

Hal.  Hist  P.  C.  191.  (iYot  the  standard  Talae  of  the  ^1d  and  siWer  coin  of  the 
United  States — the  alloy  and  weight  of  each  coin— see  act  of  1837,  c.  370,  s.  8,  9,  and 
10,  4  Story,  3533,  S534.gr 

2.  He  may  by  his  proclamation  legitimate  foreign  coin,  and  make  it 
current  money  of  this  kingdom  according  to  the  value  imposed  by  such 
proclamation ;  but  the  counterfeiting  such  money  was  not  treason  till  the 
statute  of  1  Mar.  c.  6,  made  it  so ;  nor  the  clipping,  washing,  impairing 
thereof  was  not  treason  till  5  Eliz.  c.  11,  and  18  Eliz.  c.  1 ;  but  all  these 
statutes  allow  the  power  of  legitimation  thereof  to  the  king  by  proclama- 
tion. 

Hal.  HUt.  P.  C.  193. 

^The  constitution  of  the  United  States  gives  power  to  Congress  ^^  to  coin 
money,  regulate  the  value  thereof,  and  of  foreign  coin." 
Art  l,s.8. 

And  this  instrument  declares,  that  no  state  shall  ^^  coin  money,  emit  bills 
of  credit,  or  make  any  thing  but  gold  and  sUver  coin  a  tender  in  payment 
of  debts." 

Alt.  1,  B.  10.  For  the  value  of  forei^  coin  in  the  United  States,  see  act  of  Cong^ress 
of  Jane  38, 1834,  4  StoT]r,  3377;  an  act  of  the  3d  of  March,  1843,  ch.  69.  For  the 
punishment  of  counterfeiting  of  the  coin  of  the  United  States,  or  foreign  coin  made  cur- 
vent  by  law,  see  act  of  March  3, 1835,  s.  90.gr 

3.  He  may  enhance  the  external  denomination  of  any  coin  already 
established,  by  his  proclamation ;  and  thus  it  hath  been  gradually  done 
almost  in  all  ages.(a)  This  is  sometimes  caHed  imbasin^  of  com,  and 
sometimes  enhancing  of  it;  and  it  is  both  ;  it  is  an  enhancmg  of  coin  in 
respect  of  the  extrinsic  value  or  denomination,  but  an  imbasiiu?  in  respect 
of  the  intrinsic  value ;  as  for  instance,  when  in  the  time  of  £dward  the 
Fourth,  a  noble  was  raised  to  a  higher  rate  by  twenty-pence. 

Hal.  Hist.  P.  C.  193.  (a)  Though  it  be  not  absolutely  an  imbasement  of  the  coin 
in  the  species,  yet  it  hath  Tery  near  the  same  effect.    Hal.  Hist.  P.  C.  194. 

4.  He  may  by  his  prerogative  imbase  the  species  or  material  of  the  coin, 
and  yet  keep  it  up  in  the  same  denominated  or  extrinsic  value  as  before ; 
namely,  to  mix  the  species  of  money  with  an  alloy  below  the  standard. 

Hal.  Hist.  P.  C.  192 ;  DaT.  18 ;  S  Roll.  Abr.  166. 

As  to  my  Lord  Coke's  opinion,  all  he  says  that  can  be  inferred  from  it 
is,  that  it  is  not  safe  nor  honourable  for  the  king  to  debase  his  coin  below 
sterling ;  and  that  if  it  be  at  any  time  done,  it  is  fit  to  be  done  by  assent 
of  parliament ;  but  certainly  all  it  concludes  is  that^/len  wm  ddfdj  butyoc- 
ton,  valet, 

Hal.  Hist.  P.  C.  194. 

From  the  king's  prerogative  in  coins  it  hath  been  adjudged  that  at  com- 
mon law,  and  without  any  statute,  an  information  lay  against  persons  for 
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traiiq>ort]jig  large  quantities  of  money^  being  against  the  policy  of  the  state 

and  goveniment. 

Hob.  970,  Coortaen'B  caae  and  Popb.  149,  where  it  is  beldt  tliat  engroaaing  a  great 
quantity  of  money  is  an  offence;  and  vide  Roll.  R.  399. 

But,  thou^  mines  of  gold  and  silver  belong  to  the  long,  yet  mines  of 
tin  and  copper  belong  to  the  subject ;  for  by  none  of  the  aboTe-mentioned 
reasons  are  these  to  be  annexed  to  the  crown. 


Plow.  335;  2  Inst  678;  13  Co.  13.  /gSee  Bonyier's  Law  DMmiary,  tit.  Mkm^ 
and  United  States  y.  Gratiot,  14  Peters,  536 ;  Falmon  the  lessee  y.  Alderson,  4  Dowl. 
P.  C.  1;  1  Mees.  U  Wels.  310,  Ibid.  77;  Jones  y.  Sbeaia,  7  Can.  &  P.  346;  Jones  t« 
Reynolds,  6  Ney.  &  M.  441 ;  4  Ad.  &  Ell.  805 ;  Parrott  y.  PaliBer»  3  Myl.  ft  K.  634 ; 
Harris  y.  Ryding,  5  Mees.  &  W.  eo.gf 

But  herein  there  hath  been  a  great  question,  viz.,  Whether,  if  die  mine 
of  copper  or  tin  contained  gold  or  silver,  as  they  often  do,  whose  it  should 
be,  the  long's  or  the  subjecrs  ?  And  the  judges  here  made  a  reiy  extended 
construction,  and  held,  that  gold  and  silver  being  the  nobler  and  more 
valuable  metals  should  attract  the  less  valuable,  and  belong  to  the  Idn?; 
as  likewise  for  the  following  reason,  that'  the  long's  property  cannot  be 
held  in  jointure  with  the  subject,  and  that  the  kind's  property,  though  ever 
so  small,  shall  not  be  lost  by  mixture  with  the  subject's. 

Plow.  333,  338,  336. 

But  upon  this  case  the  reporter  very  justly  observes,  that  in  all  base 
metals  of  copper,  tin,  &c.,  there  is  a  mixture  of  gold  and  silver,  which 
mixture  is  of  no  value  in  comparison  to  the  other  metal,  and  the  gcdd  or 
silver  is  the  life  of  the  mine,  without  which  it  cannot  be  worked ;  so  that 
this  was  declaring  all  copper  and  tin  mines  in  the  king. 

Plow.  339. 

And  therefore  by  the  statute  1  W.  &  M.  stat  1.  c.  30,  §  4.  it  is  enacted 
^^  That  no  mine  of  copper,  tin,  iron,  or  lead,  sfcall  be  adDuoged  a  royal^ 
mine,  althou^  gold  or  silver  may  be  extracted  out  of  the  same." 

And  by  the  5  W.  &  M.  c.  6,  §  2,  ^^  All  proprietors  of  mines  wherein 
any  ore  shall  be  found  in  which  there  is  copper,  tin,  iron,  or  lead,  shall 
hold  and  enjoy  the  same,  notwithstanding  that  sudi  mines  or  ores  sl^l  be 
claimed  to  be  royal  mines ;  provided  that  their  majesties,  and  all  claiming 
royal  mines  under  them,  may  have  the  ore  of  sucn  mines,  (other  than  the 
tin  ore  in  the  counties  of  Devon  and  Cornwall,)  paying  to  the  proprietors 
within  thirty  days  after  the  ore  is  laid  on  the  banks,  and  before  the  same 
is  removed,  the  rates  following,  viz.,  for  all  ore  washed  wherein  is  copper^ 
16/.  per  ton ;  and  for  all  ore  washed  wherein  there  i»  tin,  40«.  per  ton ; 
and  for  all  ore  wariied  wherein  there  is  iron,  40^.  per  ton ;  and  for  all  ore 
washed  wherein  there  is  lead,  9/.  per  ton ;  and  in  de&dt  of  payment  it 
shall  be  lawful  for  Ihe  proprietors  to  diqKMe  of  ^  ore." 


thecaseofRowey.BrentoB,8Bani.&0.737.|  /ISee  Revised  Statatoa  of  New 
Vodi:,  part  1,  cbap.  9,  tit  \\jg 

The  king  by  express  words  may  grant  away  ropl  mines  as  well  as  iA- 
rest  a  subject  with  any  property  in  me  afore-mentioned  chattels,  but  thai 
it  must  be  by  express  words;  tor,  if  the  king  grants  to  J  S  lands  and  the 
mines  therein  contained,  and  roysJ  mines  are  found  in  them,  they  diall  not 
pass  to  the  subject ;  for  the  king's  grant  shall  not  be  taken  to  a  double  in- 
tent, because  they  are  records  that  oug^t  to  have  the  strictest  truth  and 
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eertamtj  ^  and  the  most  obvious  intent  is,  that  they  should  only  pass  the 
common  mines  that  are  grantable  to  a  common  person, 
now*  33€y  SDd  Tide  jMttMb 

It  hath  been  held  by  the  judges  assembled  at  Serjeant's  Inn,  that  the 
king  may  enter  into  any  man^s  ground  and  di^  saltpetre  fcr  making  gun- 
powder;  and  that  the  king  hath  a  preiogatire  bereiffy  being  neeesaoiy  for 
the  safety  of  the  realm^  aluiough  it  be  a  thing  of  a  new  invention. 

3  Go.  Id. 

And  herein  my  Lord  Coke  observes,  1st,  That  it  must  be  done  with  as 
ranch  conveniency  and  as  little  to  the  prejudice  of  Ae  owner  of  the 
eroond  as  possible ;  «id,  consequently,  that  the  digging  in  a  man's  house, 
bam^  outhouse^  &e.,  ov  weakening  me  walls  of  any  such  house,  &c.,  is 
tmlawful. 

Id  Co.  13, 14. 

2.  That  the  soil  or  ground  must  be  made  and  left  as  commodious  to  the 
owner  as  it  was  befoie. 

19  Co.  19. 

3.  That  this  is  in  natuie  of  a  purveyance,  and  an  incident  inseparable 
to  the  crown,  and  cannot  be  granted,  demised,  or  transferred  over  to 
another. 

19  Co.  13. 

4.  Iliat  the  owner  of  the  land  cannot  be  restrained  from  dicing  and 
making  saltpetre ;  the  king  not  having  an  interest  in  it  as  he  ha£  in  gold 
and  si^er  in  the  land  of  the  subject. 

13  Co.  14* 

9.  Of  kia  FnrogtMvt  m  ietdkt  Oood$i  and  therein^  (f  Wa^  ^Tay$^  and  Tnatuirt 

AU  derelict  goods,  and  in  which  no  man  hath  a  propertv,  belong  to  the 

king  as  well  as  derelict  lands ;  so  (a)  of  eztra-parochial  tithes,  though 

duBgs  of  an  ecclesiaBtical  nature. 

Bnh  tit.  iVcfOr  pi.  19;  dTent.  367,  968.  (a)5  Co.  18^  9InBt.  646;  ||1  Black. 
Com.  S8&.I  M  That  m  pefBon  nav  be  gailty  of  WLonj  in  taking  goods,  the  owner 
whereof  is  naknowBy  in  whieh  case  ue  king  shall  have  the  flKKXM,  and  tiie  offender 
shall  be  indicted  for  having  bona  cafuidam  ignoU»    Hawk.  P.  C.  c.  33,  $  39. 

So,  if  a  person  dies  intestate  and  without  kindred,  his  goods  and  chat- 
tels belong  to  the  king.  And  herein  the  usual  course  is  said  to  be  for  a 
person  to  procure  the  lauf^s  letters-patent,  Mid  thea  the  oidinaiy  admits 
the  patentee  to  administration. 

Salk.  37,  pi.  3. 

As  to  goods  waived^  these  bebng  to  the  king,  and  are  in  him  without 
any  offiee;  because  the  property  is  in  nobody,  and  therefore  by  public 
agreeanent  is  put  out  of  tiie  finder  in  whom  it  was  bv  ike  state  of  nature, 
and  is  vested  in  the  king  in  recompense  for  his  trouble  and  charge  in  the 
execution  of  justice. 

5  Co.  109. 

^The  cases  of  derelict  are  those  where  the  goods  are  vohmtariljr  aban- 
doned by  the  owner — ^not  those  relinquished  by  force,  necessity,  or  das- 
ger,  as  in  cases  of  wreck— -or  goods  thrown  oveiboard  to  listen  the  ves- 

VoL.  vm.— 6  D  2 
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sel ;  there  the  right  of  recovery  is  not  lost,  but  the  goods  are  recoverable 

on  payment  or  tender  of  salvage. 

Warder  y.  Goods  sared  from  La  Belle  Creole,  1  Pet  Ad.  Doe.  36 ;  Bee's  Ad.  Rep. 
83 — 92 ;  1  MasoD,  373.  See  1  Samner,  328;  The  Schooner  Boston,  1  Samner,  400  ; 
The  Ship  Henry  Ewbank,  6  Law  Rep.  14;  Spragae  y.  Cargo  of  the  Schooner  Maria, 
6  Law  Rep.  118;  Johnson  y.  Certain  goods,  1  Haggard,  383;  1  Gallis.  135;  1  Masout 
272;  1  Dodson,  46;  3  Haggard,  438;  10  Wheat.  473.0^ 

But  at  the  common  law,  the  owner  pursuing  the  felon,  and  the  felon 
waiving  the  goods,  the  owner  may  retake  them.  Also  upon  an  appeal  of 
felony  the  owner  is  entitled  to  a  writ  of  restitution ;  and  as  a  farther  en- 
couragement for  the  prosecution  of  felons,  by  the  21  H.  8,  c.  11,  it  is  pro- 
vided, that  if  the  party  come  in  as  evidence  on  the  indictment  and  attaint 
the  felon,  he  shall  have  a  writ  of  restitution  awarded  by  the  judge  of 
assize. 

How  far  a  sale  in  a  market  oyert  alters  the  property  in  those  cases,  yide  tit  Ibin  and 
MarkeUy  yol.  4.  jSln  Pennsylyania,  a  sale  of  a  horse  under  the  act  relating  to  Strays, 
yests  the  title  in  the  purchaser,  although  the  horse  had  been  stolen  from  his  owner  be- 
fore he  was  taken  as  a  stray.  Patterson  y.  M'Vay,  7  Watts,  482.  But  there  is  no 
market  overt,  Hosack  y.  Weayer,  1  Yeates,  478 ;  Hardy  y.  Metzgar,  2  Yeates,  347 ; 
Easton  y.  Worthington,  5  Serg.  &  R.  130;  Secky  y.  M'Dermott,  8  Serg.  &  R.  600. 
So  in  New  York,  Hoffman  y.  Carow,  SO  Wend.  31 ;  Wheelwright  y.  Depyster,  1  Johns. 
481 ;  Andrews  y.  District,  14  Wend.  31;  Mowry  y.  Walsh,  8  Cowen,  338;  and  see 
Heacock  y.  Walker,  1  Tyler,  338;  Dame  y.  Baldwin,  8  Mass.  518.^^ 

K  a  felon  in  flight  waive  his  own  goods,  and  the  king  seize  them,  these 
also  are  waifs ;  for  they  are  relinquished,  and  the  property  is  in  nobody. 
Bro.  Estray^  (9)  29  E.*  3,  19. 

In  trover  the  defendant  pleads  in  bar  that  the  queen  was  seised  of  the 
manor  of  Newport  Pagnel,  and  that  in  the  said  manor  the  goods  were 
found  waived,  and  doth  not  say  that  they  were  waived  in  flight ;  this  is 
no  bar;  for  if  the  goods  were  only  laid  upon  the  manor,  and  not  waived 
in  the  pursuit,  they  are  no  such  waived  or  derelict  goods  as  the  king  may 
claim  by  his  prerogative. 

5  Co.  109 ;  Cro.  EUz.  69,  Foxley*s  case. 

The  owner  may  at  any  time  retake  the  ^oods  waived,  if  they  are  not 
seized  by  the  king  or  lord  of  the  manor ;  for  the  lord's  property  begins 
from  the  seizure ;  for  since  there  is  no  property  altered  by  the  wrong  and 
theft,  of  the  felon,  and  it  follows  that  the  right  remains  till  they  are  seized 
for  the  king  as  a  guardian  of  the  public  safety,  upon  the  pursuit,  or  for- 
feited to  him  upon  the  conviction. 

31  E.  4, 16;  Kitchen,  83. 

^  The  property  of  the  owner  is  not  divested  by  a  piratical  capture  of  the 
goods. 
Manro  y.  Almeida,  10  Wheat.  473 ;  The  Helen,  1  Haggard,  143.0^ 

Waifs  and  strays  are  not  necessarily  incident  to  a  leet,  but  they  may  be 
appurtenant  to  it  by  grant  from  the  king ;  for  the  original  prerogative  is  in 
the  crown,  and  comes  from  thence  to  the  subject  at  the  pleasure  of  the 
king. 

8  H.  7, 1,  Bro.  EOray^  15. 

And  though  a  lord  of  a  private  manor  may  have  wai6  and  strays  by 
prescription,  yet  he  cannot  have  bona  feUmum  and  JugiUvarum  without 
grant  from  the  king ;  because  no  man  can  prescribe  for  them,  for  eveiy 
prescription  must  be  immemorial,  and  the  goods  of  felons  and  fugitives 
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cannot  be  forfeited  without  record,  which  presupposes  the  memory  of  that 
continuance. 
Bro.  Edrojf^  13;  5  Co.  109 ;  43  E.  3, 16. 

The  king  may  grant  the  pririlece  of  strays  to  the  lord  of  a  manor,  or  he 
may  claim  it  by  prescription,  which  supposeth  a  grant  lost ;  but  no  lord  of 
a  manor  can  take  the  king's  beasts  as  strays,  because  the  grant  of  the  king 
must  be  supposed  to  extend  no  farther  tlmn  this  particular  prerogative  of 
the  king,  that  is  to  take  the  cattle  of  common  persons. 

44  E.  3, 19;  5  Co.  106;  Kitchen  82. 

Where  the  lord  of  a  manor  hath  not  a  grant  or  prescription  for  strajr, 
there  the  sheriff  shall  seize  it  in  behalf  of  the  king,  and  shall  account  for 
it  to  the  king  in  the  Exchequer. 

34  H.  6,  5 ;  Bro.  tit  Eitrt^j  5. 

If  A  be  seised  of  a  manor  whereunto  the  fianchises  of  waif  and  stray  be 
appendant,  and  the  king  purchase  the  manor  wilh  the  appurtenances,  the 
royal  franchises  are  reunited  to  the  crown,  and  not  appendant ;  because 
the  stray  belongs  to  the  king  by  his  prerogative,  and  when  the  manor  comes 
to  him,  the  strays  are  in  him  jure  caranm;  but,  if  he  grant  the  manor  in  as 
ample  a  manner  as  A  had  it,  this  grants  the  strays  by  reference  to  the  for- 
mer grant. 

Co.  Lit  121  b. 

In  the  case  of  the  king,  if  a  man  justifies,  as  beasts  taken  in  behalf  of 
the  king,  yet  he  must  say  that  the  beasts  were  taken  and  proclaimed ;  for 
otherwise  the  king's  mere  seizure  shall  not  be  a  sufficient  presumption  in 
behalf  of  his  property. 

S9  E.  3,  3 ;  Bro.  tit  E^ray^  (4.) 

/8ln  case  of  a  known  owner  of  cattle  found  trespassing  on  the  land  of 
another,  it  is  the  duty  of  the  injured  party  to  give  notice  to  the  owner,  if 
he  can  be  found,  otherwise  he  forfeits  ail  claim  to  damages. 

Yandamager  y.  Wood,  1  Ashmead,  203. 

When  a  person  takes  an  estray  to  keep  for  the  owner,  but  neglects  to 
pursue  the  course  prescribed  by  the  statute,  he  is  not  liable  to  an  action 
of  trover,  unless  he  uses  the  estray,  or  refuses  to  give  it  up  on  demand. 

Henry  y.  Richardson,  7  Watts,  557;  Nelson  y.  Merriam,  4  Pick.  349;  and  see  Pal- 
mer y.  Ward,  13  Johns.  186;  Amoij  y.  Flinn,  10  Johns.  163;  Steyens  y.  Curtis, 
IS  Pick.  337 ;  Barrett  y.  Lis^htfoot,  1  Munroe,  341.0^ 

The  sheriff  or  bailiff  of  the  king  cannot  pray  in  aid  of  the  king  in  an 
action  of  trespass  brought  against  him ;  for  the  aid  of  the  king  cannot  be 
demanded  to  come  in  to  justify  the  acts  of  his  ministers,  but  they  are  an- 
swerable for  Iheir  own  acts ;  and  the  taking  any  chattels  is  only  a  fact  of 
the  king's  ministers ;  but  in  matters  of  titles  of  land  which  are  no  fact  of 
the  king's  ministers,  but  relate  to  his  permanent  revenue,  the  particular 
tenant  shall  pray  in  aid  of  the  reversion. 

Bro.  E^ray  (5)  ;  34  H.  6,  5 ;  Cro.  EHz.  694. 

Also,  the  pleading  of  the  officer  is  not  good,  unless  he  says  he  hath 
answered  the  value  of  them  to  the  king ;  for  the  officer  cannot  justify  the 
taking  in  his  own  right. 

Cro.  Eliz.  694. 

The  king  or  lord  of  the  manor  hath  property  from  the  time  of  the  stray's 
coming  upon  the  manor  against  all  others  but  the  right  owner ;  but,  in 
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relation  to  the  right  owner,  he  hath  only  ttie  custody,  and  not  flie 
property. 

YelT.  96. 

The  king  hath  a  prerogative  in  treasure  troye,  that  is,  treasures  of  gold 
and  silyer,  which  must  be  bid  in  Hie  earth,  and  in  which  no  man  hafli  a 
property;  but  treasures  of  gold  and  silver  found  on  tbe  surftoeof  the  earth, 
or  found  on  the  sea,  belong  to  the  finder. 

3  Inst  133 ;  Kiteh.  80  $  (Bract.  1.  8, «.  3 ;  1  Bkek.  Com.  fi96.| 

This  prerogative  was  thought  to  be  of  that  consequence  to  Hie  crown, 
that  it  is  said,  that  ancienfly  the  concealing  of  treasure  trove  was  punished 
with  death;  but  it  is  now  only  punishable  with  fine  and  imprisonment 

3  Inst.  133;  Hal.  Hist  P.  C.  606. 

10.  Cjfhi9  PrerogaUvt  in  Fiaa  and  FuftUmm. 

Fines  and  forfeitures  for  oflenoes  at  law  go  to  the  king  as  the  head  of 
the  government;  and  are  given  to  him  as  well  iot  Hie  pubUc  good  as  for 
Hie  increase  of  his  revenue. 

9  Vent  966.    Vide  tit  fbr/etliire,  vol.  4. 

Hence  it  is  held,  that  if  a  person  be  attainted  of  bi^  treason,  all  his 
lands,  of  whomsoever  holden,  are  forfeited  to  the  king,  and  that  though 
the  lands  are  immediately  held  of  the  king,  yet  he  ham  them  not  as  royal 
escheats,  hxAjure  ooronm^  orprarogaiwa  regatis, 

Hal.  Hist  P.  C.  9S3. 

HAnd  by  attainder  all  personal  property,  and  ri^ts  of  action  in  respect 
of  property,  accruing  to  a  party  attainted,  either  before  or  after  attainder, 
are  vested  in  the  crown,  without  office  found. 

Bullock  T.  Dodds,  3  Bam.  &  A.  358.|| 

/8No  bill  of  attainder  or  ex  pod  facto  law  shall  be  passed. 

Const  U.  S.  art  I,  s.  9. 

No  state  shall  pass  a  bill  of  attainder  or  ex  post  facto  law. 

Const  U.  S.  art  1,  s.  10. 

Congress  shall  have  power  to  declare  the  punishment  of  treason,  but  no 
attainder  of  treason  shall  work  corruption  of  blood  or  forfeiture,  except 
during  the  life  of  the  person  attainted. 

Const  U.  8.  art  3,  s.  3.  See  act  of  congress  AprU  30, 1790,  c.  36,  s.  94;  1  Sloiy, 
Laws  U.  S.  88 ;  4  Mason,  R.  174;  9  Johns.  Cas.  336;  8  Johns.  690. 

A  party  who  claims  land  against  an  attainder,  the  correctness  of  which 

he  denies,  could  not  on  the  principles  of  the  common  law  controvert  the  title 

of  the  purchaser  under  the  attainder  in  a  collateral  action ;  but  must  reverse 

the  attainder  and  obtain  a  judgment  of  restitution. 

Hylton,  Lessee  ▼.  Brown,  1  Wash.  O.  C.  344.  For  the  authority  of  a  stale  to  eon- 
fiscate,  see  1  Wash.  C.  C.  307.  See  also  Cuningfaam  y.  Commonwealth,  3  Yeates, 
471 ;  Maclay  y.  Work,  5  Binney,  154 ;  Dietrick  v.  Mateer,  10  S.  &  R.  151 ;  Jackson, 
Lessee  t.  Mnrson,  1  Johns.  977;  Slight  t.  Kane,  9  Johns.  936 ;  Fire  Department  ▼• 
Kipp,  10  WendeU,  966;  Beach  t.  Woodhnli,  1  Pet.  C.  C.  R.  t-ef 

Also,  where  a  statute  giveth  a  forfeiture,  eiliier  for  nonfeasance  or  mis- 
feasance, the  king  shall  have  it,  unless  it  be  otherwise  particularly  directed 
by  the  statute. 

Moor,  938;  7  Co.  S6;  It  Co.  68. 

And  on  this  foundation  it  hatii  been  adjudged,  tiiat  an  archdeacon  having 
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sold  file  office  of  registrar  of  the  archdeaconry,  which  is  a  forfeiture  wilhin 
the  statute  5  &  6  £.  6,  c  16,  the  ri^t  of  nomination  belonged  to  the 
crown,  and  not  to  Hie  bifibop  of  the  diocese. 

Vide  phis  titles  "  Fokfeitube"  and  "  Outlawry." 


(G)  Of  hie  PrevogaliTB  orer  the  Pereons  of  his  Subjeete:  Aad 

1.  Who  9kaa  he  mud  kU  Subjeet$. 

All  persons  bom  in  any  part  of  the  king's  dominions  and  within  his 

protection  are  his  subjects,  as  are  all  those  bom  in  Ireland,  Scotland, 

Wales,  the  king's  plantations,  or  on  the  Engli^  seas ;  who  by  their  births 

owe  such  an  inseparable  allegiance  to  the  kmg  that  they  cannot  by  any  act 

of  theirs  renounce  or  transfer  their  subjection  to  any  foreign  prince. 

7  Co.  1,  &c.,  CalTin'e  caee;  MoUoy,  370;  Co.  Litt.  129;  Dyer,  300.  Tide  tit. 
Men»^  Yoi.  i. 

||By  the  conmion  law  all  persons  bom  out  of  the  king's  ligeance  were 
aliens ;  but,  by  the  effect  of  several  statutes,  children  bom  out  of  the  king's 
ligeance,  whose  fathers,  or  ffrand&thers  by  the  father's  side,  were  natural 
bom  subjects,  at  the  birth  of  such  children,  are  now  deemed  to  be  natural 
bom  subjects  themselves,  to  all  intents  and  purposes,  imless  their  said 
ancestors  were  attainted  or  banished  beyond  seas  for  high  treason,  or  were, 
at  the  birth  of  such  children,  in  the  service  of  a  prince  at  enmity  with 
Grreat  Britain. 
7  Ann.  c.  5 ;  4  G.  9,  c  31 ;  13  6.  3,  c.  21. 

But  these  statutes  only  apply  to  male  ancestors,  and  therefore  the  chil- 
dren of  a  natural  bom  female  British,  subject,  and  of  an  alien  father,  are,  if 
bom  out  of  the  king's  allegiance,  aliens ;  and  such  children  cannot  inherit 
their  mother's  lands  in  England. 

Daronie  v.  Jones,  4  Tenn  R.  300.  fi  See  Shanks  v.  Dupont,  3  Pet.  242 ;  Haip.  Eq.  5,0 

Two  cases  have  arisen  as  to  the  efiect  of  the  above  statutes  on  children 
bom  in  America  since  the  separation  of  that  country  from  Great  Britain ; 
the  question  being.  Whether  the  parents  of  such  children  were  ^^  natural 
bom  subjects"  of  the  king,  so  as  to  render  the  children  subjects  under  the 
operation  of  the  4  G.  2,  c.  21  ? 

In  one  case  it  was  decided,  that  children  bom  in  America  since  the  re- 
cognition of  the  independence  of  the  colonies,  of  parents  bom  there  before 
that  time,  and  continuing  to  reside  there  afterwards,  were  aliens,  and  could 
not  inherit  lands  in  England.  Their  parents  were  held  to  have  put  off 
their  allegiance  to  the  king  of  Great  Britain  by  remaining  in  America  after 
the  recognition  of  its  independence  as  a  state. 

Doe  Yi  Addam,  9  Bam.  &  C.  779.  /i  See  Den  t.  Brown,  2  Halet  305 ;  Commonwealth 
Y.  Bristow,  6  Call.  60;  Hollingrgworth  y.  Doane,  Wallace,  51;  Dawson  y.  Godfrey, 
4  Cranch,  321 ;  Jackson  y.  Wnght,  4  Johns.  75 ;  Hebron  y.  ColcKester,  5  Day,  169 ; 
Kilham  y.  Ward,  3  Mass.  236 ;  Palmer  y.  Downer,  2  Mass.  179,  n. ;  Phipp^s  case, 
3  Pick.  394,  n.;  Cummington  y.  Sprin^eld,  2  Pick.  394;  Inglis  y.  Sailors'  Snug 
Harbour,  3  Pet.  125 ;  Shanks  y.  Dnpont,  3  Pet  342;  Clifton  y.  Haynes'  Exec.,  Desaus. 
330;  Harp.  Bq.  6;  WUson  y.  Marryatt,  8  D.  &  E.  31 ;  Reese  y.  Waters,  4  Watts  & 
S.  145.    See  tit.  JUene.^ 

But,  in  a  subsequent  case,  where  the  parent  expressly  adhered  to  the 
Briti^  govemment  on  the  separation  of  the  colonies,  and  left  America, 
and  afterwards  went  back  to  America  in  the  service  of  Great  Britain  aft:er 
Hie  recognition  of  independence,  and  his  children  were  bom  after  his  re- 
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turn  to  America,  the  children  were  held  British  subjects  within  the  4  G.  2, 

c.  21,  and  that  it  was  exactly  the  same  as  if  the  &ther  had  gone  to  reside 

in  any  other  foreign  country  before  the  birth  of  his  children. 

Auchmu^  T.  Mulcuter,  5  Barn.  &  C.  779.||  y0  Shanks  t.  Dnpont,  3  Pet.  349;  8  D. 
&  R.  693 ;  Ibid.  186.0^ 

Also,  the  subjects  of  a  forei^  prince,  coming  into  England  and  living 
under  the  protection  of  our  kmg,  may,  in  respect  of  that  local  ligeance 
which  they  owe  to  him,  be  guilty  of  nigh  treason,  and  indicted  that  they 
contra  dondnum  regent  (die  words  naiuralem  dondnum  suam  being  omittea) 
did  compass,  &c.,  coTitra  ligeanHa  svub  debUum.  And  it  is  said,  that  even 
an  ambassador,  committing  a  treason  against  the  king's  life,  may  be  con- 
demned and  executed  here,  and  that  for  other  treasons  he  shall  be  sent 
home. 

3  Inst.  4,  5;  Dyer,  145;  Hob.  971 ;  9  Salk.  630,  pi.  9;  Hawk.  P.  C.  c.  17,  $  5; 
Hal.  Hist  P.  C.  69.     QVide  tit.  jimbaisador.i 

But  aliens  who  in  a  hostile  manner  invade  the  kingdom,  whether  their 
king  were  at  war  or  peace  with  ours,  and  whether  they  come  by  themselves 
or  m  company  with  English  traitors,  cannot  be  punished  as  traitors,  but 
shall  be  dealt  with  by  martial  law. 

Hawk.  P.  C.  c.  17,  $  6. 

If  the  king  of  England  makes  a  new  conquest  of  any  countiy,  the  per- 
sons there  bom  are  his  subjects ;  for  by  saving  the  lives  of  the  people  con- 
quered he  gains  a  right  and  property  m  such  people,  and  may  impose  on 
Ihem  what  law  he  pleases. 

Dyer,  994;  Vaugh.  981.  {See  Cowp.  904,  Campbell  v.  Hall.}  ;6The  allegiance 
fonnerly  due  by  the  people  of  this  country  to  the  king  of  England,  was  transferred  to 
the  government  of  their  own  country  on  the  happening  of  the  Reyolution.  Ainslie  y.  Mar- 
tin, 9  Mass.  461 ;  Mcllyaine  t.  Coxe,  4  Cranch,  909.  Allegiance  may  be  dissolved 
by  the  mutual  consent  of  the  government  and  its  subjects.  Inglis  v.  Sailors^  Snug 
Harbour,  3  Pet.  195;  United  States  v.  Parcheman,  7  Pet  51.^ 

But  until  such  laws  given  by  the  conquering  prince,  the  laws  and  cus- 
toms of  the  conquered  country  shall  hold  place ;  unless  where  these  are 
contrary  to  our  religion,  or  enact  any  thing  that  is  malum  in  se^  or  are 
silent ;  (a)  for  in  all  such  cases  the  laws  of  the  conquering  countiy  shall 
prevail. 

9  P.  Wms.  75,  76;  {4  Burr.  9500,  Rex  v.  Yaughan.}  (a)Th^i  where  the  laws 
are  rejected  or  silent,  the  conquered  country  shall  be  govemea  according  to  the  rule  of 
natural  equity.    9  Salk.  419. 

If  there  be  a  new  and  uninhabited  country  found  out  by  English  sub- 
jects, as  the  law  is  the  birthright  of  every  subject,  so  wherever  they  go 
they  carry  their  {*}  laws  with  them ;  and  therefore  such  new  found  countiy 
is  to  be  governed  by  the  laws  of  England ;  though,  after  such  country  is 
inhabited  by  the  English,  acts  of  parliament  made  in  England,  without 
naming  the  foreign  plantations,  \^\  will  not  bind  them. 

9  P.  Wms.  75;  9  Salk.  411,  pi.  1;  like  point,  9  Ld.  Raym.  1945.  {i}This  must 
be  understood  with  very  many  and  very  great  restrictions.  Colonists  carry  with  them 
only  so  much  of  the  English  law  as  is  applicable  to  their  own  situation  and  the  condi- 
tion of  an  infant  colony.  The  artificial  refinements  and  distinctions  incident  to  the  pro- 
perty of  a  great  and  commercial  people,  the  laws  of  police  and  revenue,  (such  especially 
as  are  enforced  by  penalties,)  tne  mode>of  maintenance  for  the  established  clergy,  the 
jurisdiction  of  spiritual  courts,  and  a  multitude  of  other  provisions,  are  neither  necessary 
nor  convenient  for  them,  and  therefore  are  not  in  force.  1  Bl.  Com.  107;  9  Wils 
Works,  47,  54;  1  Tucker's  Black.  Appendix,  378,  et  sea.;  4  Burr.  9500.  Rez  y 
Vaughan ;  1  Mass.  T.  Rep.  59,  Commonwealth  v.  Leach ;  9  Mass.  T.  Rep.  10,  Amoory 
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T.  Oilman ;  Ibid.  634,  535,  Commonwealth  t.  Knowlton;  1  Johns.  Ca.  96, 97,  Jackson 
T.  Dnnsbagh;  1  Dail.  67,  Morris's  Lessee  t.  Vanderen;  Ibid.  74,  75,  Respublicay. 
Mesca  et  al.;  9  Dail..  394,  United  States  y.  Worrall;  1  Swift's  System,  43,  45. 
{'}  1  Dall.  67,  Morris's  Lessee  y.  Vanderen;  S  Mass.  T.  Rep.  176,  Merry  y.  Prince. 
See  d  Wils.  Works,  54—63 ;  3  Wils.  Works,  199L.-S47.} 

S«  7%at  he  i$  entitled  to  the  Service  and  AUegianee  ef  hie  Subjeete  »•  and  therein^  cf  the 

Oathe  enjoined  them. 

It  is  clearly  agreed,  that  the  king  hatfa  an  interest  in  all  his  subjects,  and 
is  entitled  to  their  services,  and  may  employ  them  in  such  offices  as  the 
public  good  and  the  nature  of  our  constitution  require ;  and  on  this  founda- 
tion it  hath  been  held,  that  the  king  may  oblige  a  person  to  serve  the 
office  of  sheriff,  and  that  no  person  can  be  exenlpt  from  such  office  but  by 
act  of  parliament  or  letters  patent.(a) 

Say,  43;  Moor,  111;  S  Vent  347,  348;  4Mod.369;  Salk.  167,pl.l;  Ld.  Raym, 
99;  Skin.  574,  pi.  1;  Garth.  306.  ||(^)1^  should  seem,  that  in  eyery  case  where  a 
party  is  called  upon  to  perform  a  public  duty,  he  is  liable  to  be  punished  for  refusing  to 
perform  it.    3  Maule  &  S.  318 ;  3  Inst.  314.||    ^Vide  tit.  Privilege^  H.^ 

The  allegiance  that  is  due  from  eyery  subject  to  the  king  is  of  two 
kinds:  1st,  Original,  virtual,  and  implied:  2dly,  Expressed  or  declared 
by  oaths  or  promises.  The  first  of  these  arises  from  that  protection  which 
every  subject  hath  from  the  kin^  and  the  laws,  and  is  (6)  said  to  be  due 
to  the  natural  and  not  to  the  politic  person  of  the  king ;  and  from  the  breach 
thereof  ariseth  the  crime  of  high  treason. 

7  Co.  Calyin*s  case ;  Hal.  Hist  P.  C.  59,  61.  (6)  1  Vent  3.  [For  the  misappli- 
cation of  their  allegiance  to  the  regal  capaci^  or  crown,  ezclusiye  of  the  person  of  the 
king,  famong  other  things,)  were  the  Spencers  banished  in  the  reign  of  Edward  the 
Seconu.  Hal.  Hist  P.  C.  67.]  That  the  obligation  of  allegiance  is  not  to  be  applied 
nor  laid  upon  priyate  causes ;  for  no  man  can  make  a  cause  of  allegiance  other  than 
such  as  the  law  makes,  and  as  concerns  the  faith  and  loyalty  that  the  subject  oweth  to 
his  sovereign  in  points  of  state.    Hob.  971, 378. 

[Natural  allegiance  cannot  be  forfeited,  cancelled,  or  altered  by  any 
change  of  place,  time,  or  circumstances,  nor  by  any  thin^  but  the  united 
concurrence  of  the  legislature.  For  it  is  a  principle  of  universal  law,  that 
the  natural  bom  subject  of  one  prince  cannot,  by  any  act  of  his  own,  no, 
not  by  swearing  allegiance  to  another,  put  oflf  or  discharge  his  natural  al- 
legiance to  the  former :  for  this  natural  allegiance  was  intnnsic,  and  primi- 
tive, and  antecedent  to  the  other,  and  cannot  be  divested  without  the  con- 
current act  of  that  prince  to  whom  it  was  due.  Indeed  the  natural  bom 
subject  of  one  prince,  to  whom  he  owes  allegiance,  may  be  entangled  by 
subjecting  himself  absolutely  to  another ;  but  it  is  his  own  act  that  brings 
him  into  these  straits  and  difficulties,  of  owing  service  to  two  masters; 
and  it  is  unreasonable  that,  by  such  voluntary  act  of  his  own,  he  should 
be  able  at  pleasure  to  unloose  those  bands  by  which  he  is  connected  to  his 
natural  pJce. 

1  Bl.  Com.  369.  Sir  M.  Foster  obsenres,  that  **the  well-known  maxim  which  the 
writers  of  our  law  haye  adopted  and  applied  to  this  case,  nemo  poieet  exuere  pairiam^ 
comprehendeth  the  whole  doctrine  of  natural  alleg[iance.'*  Post  Cr.  L.  184.  This  is 
exemplified  by  a  strong  instance  in  the  report  which  that  learned  judge  hath  |^yen  of 
JSneas  Macdonald's  case.  He  was  a  natiye  of  Great  Britain,  but  had  receiyed  his 
education  from  his  early  infancy  in  France,  had  spent  his  riper  years  in  a  profitable 
employment  in  that  kingdom,  and  had  accepted  a  commission  in  the  sennce  of  the 
French  king:  acting  under  that  commission,  ne  was  taken  in  arms  against  the  king  of 
England,  for  which  he  was  indicted  and  conyicted  of  high  treason ;  but  was  pardoned 
upon  condition  of  his  leaying  the  kingdom,  and  continuing  abroad  during  his  life.  Ibid. 
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(G)  Over  the  PenoM  of  Sufciieeti.    {AikgAmce.} 

59.  /0  It  seems  that  a  citben  of  the  United  Stales  eaaoaol  tbraw  off  his  allegfainee  to  his 
countrj,  withoat  a  law  authorizing  hin  to  do  so.  United  States  ▼•  Gillies,  Pet.  C.  C. 
R.  161 ;  7  Wheat.  348;  Murray  r.  Charming  Betsey,  8  Cranch,  120;  3  Mnrf.  393; 
9  Mass.  461 ;  3  Pet.  132,  160;  4  Am.  Law  Joam.  361 ;  7  Wheat  383;  Z  Peters, 
246.  See  9  Dana,  178 ;  8  Page,  433.  AuMiican  ant^'iiBti  do  not  owe  petpetusl  a^ 
legriance  to  the  British  crown ;  and  British  subjects,  though  bom  before  the  American 
leyolution,  are  equally  incapable  with  those  bom  subsequent  to  that  event,  of  inheriting 
or  transmittingr  inheritance  of  lands  in  this  country.  Inglis  ▼.  Trastees,  &c.,  3  Pet. 
121 ;  and  see  Blight's  Lessee  v.  Rochester,  7  Wheat  544.^  By  st  26  G.  3,  c.  60,  it 
is  enacted,  that  no  registry  of  any  ship  or  ressel  shall  thenceforth  be  made^  vadil  the 
owner  or  owners  of  such  ship  or  yessel  shall  hare  taken  an  oath  therein  set  forth  in 
manner  therein  directed,  containing,  among  others,  the  words  following:  '*That  I,  the 
said  A  B,  (and  the  said  other  owners,  if  any,)  am  (or  are)  traly  and  hmdfde  a  subject 
(or  subjects)  of  Great  Britain,  and  that  I,  the  said  A  B,  hare  not  (nor  have  any  of  the 
other  owners,  to  the  best  of  my  knowledge  and  belief)  taken  an  oath  of  allegiance  to 
anj  foreign  state  whatever,  except  under  the  terms  of  some  capitulation,  {jjtuoFihifi^  ih€ 
particulars  tlurecf*^^)  And  by  st.  27  G.  3,  c.  19,  $  4,  reciting  the  above  clause,  it  is 
enacted,  that  any  oath  which  shall  have  been,  or  may  be  taken,  for  the  sole  purpose  of 
acquiring  the  rights  of  a  citizen  or  burgher  in  any  foreign  city  or  town  in  Europe  to  be 
enjoyed  during  the  time  that  the  person  or  persons  taking  such  oath  shall  reside  in  such 
city  or  town,  and  for  a  limited  time  after  such  residence  shall  have  expired,  shall  not 
be  deemed  an  oath  of  allegiance  to  a  foreign  state,  within  the  trae  intent  and  meaning 
of  the  above  act 

The  express  allegiance,  or  bj  oatbs  and  promises,  is  either  by  the  com- 
mon law,  or  by  p^urticular  acts  of  parliament.  By  the  common  law,  be- 
sides the  oaih  due  by  tenure  or  rations  feodi^  all  persons  above  the  age 
of  twelve  years  were  obliged  in  the  torn  cmt  leet  to  take  an  oath  of  fideoty 
and  allegiance,  whether  such  persons  held  any  lands  of  the  king  or  not ; 
and  in  ail  oaths  of  fealty,  as  likewise  in  the  profession  of  homage  to  any 
inferior  or  subordinate  lord  or  prince,  it  was  with  a  saivd  fide  et  ligeantid 
domini  regis,  which  saving  to  omit  was  punishable  in  such  lord. 

Spelm.  title  FideUtaa\  Co.  Lit  85;  Finch  of  Law,  241 ;  2  Inst  147;  Hal.  Hist  P. 
C.  64,  &c.  /g  A  naturalized  citizen  of  this  country  cannot  render  himself  an  alien,  by 
merely  taking  an  oath  of  allegiance  to  a  foreign  nation;  he  must,  at  least,  also  change 
his  domicil.  Fisk  v.  Stoughton,  2  Johns.  Cas.  407.  See  Santissima  TrinidMy 
7  Wheat.  648 ;  Alsbury  v.  Hawkins,  9  Dana,  178.0^ 

The  particular  acts  of  parliament  relating  to  this  matter  are  the  1  Eliz. 
c.  1,  which  enjoins  the  oath  of  supremacy ;  3  Jac.  1,  c.  4,  which  instituted 
the  oath  of  obedience ;  the  statutes  7  Jac.  1,  c.  2,  6 ;  13  Car.  2,  statute  2, 
c.  1 ;  13  &  14  Car.  c.  3  &  4;  25  Car.  2,  c.  2;  30  Car.  2,  stat.  2,  c.  1, 
which  are  abrogated  by  1  W.  &  M.  sess.  1,  c.  1  &  8,  and  new  oaths  ap- 
pointed in  their  room  by  the  1  W.  &  M.  sess.  2^  c.  2  &  3 ;  3  W.  &  M. 
c.  2 ;  13  W.  3,  c.  6 ;  8  Ann.  c.  22 ;  4  Ann.  c.  8 ;  6  Ann.  c,  7,  14,  23; 
1  Geo.  1,  c.  13;  13  Geo.  1,  c.  29;  2  Geo.  2,  c.  31 ;  9  Geo.  2,  c.  26 ; 
6  Geo.  3,  c.  53. 

By  the  2  Geo.  2,  c.  31,  it  is  enacted,  "  That  all  persons  that  shall  be 
admitted  into  any  office,  civil  or  military,  or  shall  receive  any  psr^  by  reason 
of  any  ^nt  from  his  majesty,  or  shall  have  command  or  place  of  trust 
under  his  majesty,  or  by  authority  derived  from  him,  in  iSigland,  or  in 
his  majesty's  navy,  or  in  Jersey  or  Guernsey ;  or  that  shall  be  admitted 
into  office  in  the  household  of  his  majesty,  or  of  the  Prince  of  Wales,  or 
any  other  of  his  majesty's  issue ;  and  all  ecclesiastical  persons,  heads  and 
other  members  of  colleges  and  halls  in  the  universities,  tiiat  are  of  the  foun- 
dation and  enjoy  any  exhibition,  bein^  of  the  age  of  eighteen  years ;  and 
all  persons  teacning  or  readmg  to  pupils,  and  all  schoolmasters  and  ushers, 
and  all  preachers  of  separate  congregations^  hi^  constables,  and  every 
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(C)  Orar  the  Penons  of  Subjects.    (Ne  exuU  JUgn:) 

person  who  shall  act  as  a  Serjeant  at  law,  counseUor,  barrister,  adyoeate, 
attorney,  solicitor,  proctor,  clerk,  or  notaiy,  by  practiang  as  such  in  any 
court  in  England,  who  shall  after  the  21st  of  January,  1728,  be  admitted 
into  any  of  the  above-mentioned  preferments,  &c.,  or  shall  come  into  any 
such  capacity,  &c.,  shall  take  the  oaths  appointed  by  1  Geo.  1,  c.  13,  as 
by  the  said  statute  is  directed  in  the  Court  of  Chancery,  King's  Bench, 
Cfommon  Pleas,  or  Exche(|uer.  at  any  time  (a)  before  the  end  of  the  next 
term  after  he  shall  be  admitted,  &c.,  or  before  the  end  of  the  next  quarter- 
sessions  where  such  persons  shall  reside.'^ 

[(a)  By  the  d  G.  3,  c  36,  the  time  is  enlarged  to  six  calendar  months  after  aaoh  ad* 
mittanee,  kc.  And  statutes  are  annaally  passed  for  the  ptirpose  of  enlarging  the  time 
and  iademmfyinff  those  who  have  omitted  to  qualify.]  (Vide  title  PajnttU^  as  to  the 
old  oaths  leqaiiea,  aad  for  die  aet  10  6.  4,  for  their  relief;  and  see  tit.  Offita  and  Ggk- 
0M«^  as  to  the  oaths  now  rsqiiiied  from  persons  holding  nmnioipal  aad  atket  affiees.|| 

Persons  neglecting  to  incur  the  penalties  in  1  Geo  1,  c.  13,  viz.,  disa- 
bili^  to,  &e.,  or  to  be  guardian  or  executor,  or  capable  of  any  legacy  or 
deed  of  gift ;  or  to  be  in  any  office,  or  to  rote  at  any  election  for  memoers 
of  parliament,  and  shall  forfeit  500/. 

^nailmmaynairatm  kiiSubfteh  fnmgokig  abroad  f  and  therein^  of  the  Writ  ^e  Ne 

exeat  B«^iio. 

By  ttue  common  law  eyeiy  subject  may  go  out  of  llie  kingdom  for  mer- 
chandise or  trayel,  or  other  cause,  as  he  pleases,  without  any  license  for 
tiiat  purpose :  this  appears  from  flie  (6)  statute  5  R.  2,  c.  2,  made  to  re- 
strain persons  passing  out  of  the  realm,  but  except  lords,  great  men,  and 
notable  merchants ;  as  also  hy  the  statute  26  Jtl.  8,  c.  10,  which  gaye 
power  to  the  king  during  his  hfe  to  restmin  persons  from  trading  to  some 
certain  countries  ^c)  which  acts  had  been  yain  and  idle,  if  the  king  by  his 
prerogatiye  might  haye  done  it 

F.  N.  B.  85;  Dyer«  165, 196 (  9  RolL  R.  Id;  3  Mod.  131 ;  Lit.  R.  37;  StUe,  449. 
(6)  This  statute  is  reoealed  by  4  Jae.  1,  c.  1.  (c)  Noy,  189.  jfiNo  oitiaea  ean  be 
sent  abroad,  or,  under  the  existing  laws  of  the  land,  prerented  from  going  abroad,  except 
in  those  cases  in  which  lie  may  be  detained  by  ciril  prooess.  or  upon  a  criminal  ehann. 
9  Kent,  (jpm.  34.^  /  f  i-  s 

But,  notwithstanding  this  geneial  freedom  and  liberty  allowed  by  the 
common  law,  it  appears  plainly  that  the  king  by  his  prerogatiye,  and  with- 
out any  be^  of  an  act  of  parliament,  may  prohibit  his  subjects  fitMn  going 
out  of  the  realm ;  but  this  must  be  by  some  express  prohibition ;  as,(d)  by 
laying  on  embargoes,  which  can  be  only  done  in  time  of  danger,  or  by 
writ  mm  exeat  r^nOj  which,  from  the  words  quamjdurimanohsetcaroiiue 
nodra  prqwMdelia  ibidem  ffxmqui  iniendis^  appears  to  be  a  state  writ,  but 
is  neyer  granted  umyersally,  but  to  restrain  a  particular  person,  upon  oath 
made  that  he  intends  to  go  out  of  the  realm.  Indeed  Fit^erbert  says, 
that  the  king  may  restrain  his  subjects  by  proclamation ;  and  assigns  as  a 
reason  for  it,  that  the  king  may  not  know  where  to  find  his  subject,  so  as 
to  direct  a  writ  to  him. 

29  Co.  d3{  II  Ce.  99$  Fits.  N.  B.  69 ;  9  lasL  54«  Oae  nason,  says  Sir  John 
Davis,  why  the  king  is  entitled  to  customs,  is,  his  permitting  his  sab]ects  to  go  beyond 
sea,  when  he  might  restrain  them.    Dar.  9 ;  4  Mod.  179.    ((Q  Vide  tit.  JtSarehatU. 

It  is  agreed  that  the  matter  alleged  in  the  writ  of  ne  eaaeai  regno  is  not 
trayersalue,  and  that  the  king  n»ay  ayoid  it  wiibcmt  ^ovnng  any  cause ; 
and  though  it  ma^  be  object^  tnat  if  the  kinc;  may,  without  assigniiig 
any  reason,  grant  it  in  one  case,  lie  may  in  fiye  hundred^  &c.,  the  answer 

Vol.  Vm.— 7  E 
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(C)  Orer  the  Persons  of  Subjects,    {ye  exeat  Regno.) 

is,  that  this  is  a  royal  trust  reposed  in  the  king,  which  the  law  does  not 
presume  that  he  wiU  abuse  or  make  use  of  to  the  prejudice  of  the  subject. 
Dyer,  179;  Moor,  109;  3  Inst  179;  Coomb.  53;  Skin.  166. 

This  writ  may  be  awarded  under  the  privy  seal  or  signet,  as  well  as  the 

great  seal. 
F.  N.  B.  85 ;  Lane,  29;  2  Co.  17  b,  76 ;  11  Co.  93. 

The  writ  of  ne  exeat  regno,  though  a  prerogative  or  state  writ,  hath  been 
introduced  into  the  Court  of  Chancery,  It  was  at  first  but  tenderly  made 
use  of,  but  is  now  become  the  common  process  of  that  court.  The  plain- 
tiff, by  a  standing  order  made  in  my  Lord  Cowper's  time,  is  to  make  oath 
of  his  debt,  and  the  writ  is  always  marked  for  the  sum  sworn  in  the 
affidavit,  in  words  at  length  and  not  in  figures ;  and  the  plaintiff  swears  {'} 
the  defendant  is  going  out  of  the  kingdom,  which  if  he  should  do,  the 
debt  may  be  lost ;  the  order  is  till  answer  or  further  order ;  and  it  was 
formerly  thought,  that  upon  the  party's  putting  in  a  full  answer  the  writ 
should  be  discharged ;  but  of  late  the  party  hath  been  obliged  to  give  se-> 
curity  to  abide  the  order  on  hearing,  before  the  court  will  dischaige  the 
writ ;  which  security  is  taken  by  recognisance  before  a  Master,  as  all  other 
security  is,  and  it  is  in  the  penalty  of  what  is  sworn  due ;  and  the  sheriff 
takes  bail  accordingly  when  he  arrests  the  party  thereon,  the  sum  sworn 
due  being  constantly  endorsed  on  the  ne  exeat  regno  as  a  guide  for  the 
sheriff  to  take  bail  by. 

Skin.  13;  Chan.  Ca.  115;  3  Chan.  Ca.  245;  7  Mod.  9;  Ld.  Raym.  696;  Cases  in 
B.  R.  562;  Stil.  441,  442;  {5  Ves.  J.  96,  Rassell  v.  Asby.  {>}  A  creneral  affidavit 
of  belief  of  the  defendant's  intention  to  quit  the  kingdom  has  been  held  to  be  sufficient, 
without  stating  the  circumstances  on  which  that  belief  is  founded.  5  Ves.  J.  96,  Russell 
y.  Asby.  But  see  7  Yes.  J.  410,  Oldham  y.  Oldham ;  Ibid.  417,  Etches  y.  Lance; 
8  Yes.  J.  597,  Amsinck  y.  Barclay;  11  Yes.  J.  54,  Hannay  y.  M'Intire;  that  there 
must  be  a  positiye  affidavit  that  the  defendant  is  going  abroad,  or  has  declared  that  he 
is.  And  then  the  writ  will  not  be  discharged  upon  the  defendant's  affidavit  denying 
the  intention.  8  Yes.  J.  594,  Amsinck  y.  Barclay.  It  is  sufficient  if  the  affidavit  states 
that  the  debt  wiU  be  endangered ;  without  alleging  that  the  purpose  of  going  abroad  is 
to  avoid  the  jurisdiction.  7  Yes.  J.  417,  Etches  v.  Lance;  8  Yes.  J.  33,  Tomlinsonv. 
Harrison.}  01  Kent,  Cora.  300;  3  Ibid.  34;  Lucas  v.  Hickman,  2  Stew.  11 ;  Mit- 
chell v.  Bunch,  2  Paige,  606;  Rhodes  y.  Cousins,  6  Rand.  188;  Cox's  Ex.  v.  Scott, 
5  Har.  &  Johns.  384 ;  Basket  y.  Scott,  5  Lit.  Rep.  208.9r 

A  writ  of  ne  exeat  regno  may  be  granted  in  any  case  where  there  is 
danger  of  subterfuge  from  the  justice  of  the  nation,  though  of  a  private 
concern. 

2  Chan.  Ca.  245. 

^  Writs  of  we  exeat  (and  of  injunction)  may  be  granted  by  any  judge  of 
the  Supreme  Court  in  cases  where  they  might  be  granted  by  the  Supreme 
or  a  Circuit  Court ;  but  no  writ  of  ne  exeat  diall  be  granted  unless  a  suit  in 
equity  be  commenced,  and  satisfactory  proof  shall  be  made  to  the  court  or 
judge  ^nting  the  same  that  the  defendant  designs  quickly  to  depart  from 
the  United  States. 

Act  of  March,  1793,  s.  5,  1  Story,  341. 

The  district  judges  of  the  courts  of  the  United  States  have  no  authority 
to  issue  writs  of  ne  exeat. 
Gemon  v.  Boccaline,  2  Wash.  C.  C.  R.  130.9^ 

$It  will  not  be  granted  a^inst  a  defendant  who  had  engaged  to  give 
an  indemnity'  to  the  plaintiff  for  becoming  his  surety.  To  obtain  it,  there 
must  be  an  equitable  demand  in  the  nature  of  a  debt  actually  }*}  due. 

6  Ves.  J.  283,  Cock  v.  Ravie.    {»}  7  Ves.  J.  171, 173.} 
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Giving  out  that  he  intends  to  go  beyond  sea,  assigned  as  a  reason  for 
awarding  a  writ  of  ne  exeat  regno ^  and  it  was  granted. 
3  Chan.  R.  2;  {1  Dick.  380,  Taylor  y.  Leitch.} 

A  solicitor's  bill  being  taxed  and  reported  overpaid  60/.,  on  motion  and 

affidavit  of  his  going  beyond  sea,  a  m  exeat  regno  was  granted,  though  no 

bill  was  in  court  whereon  to  ground  this  writ.(a) 

Prec  Chan.  171,  Lloyd  y.  Cardy.  [(a)  But  it  hath  been  since  determined,  that  this 
writ  cannot  be  granted  but  on  hiUfikd.    Ex  parte  Brunker,  3  P.  Wnis.  312.] 

A  motion  was  made  for  a  ne  exeat  regno  against  Sir  Jerom  Smithson,  for 
that  his  wife  had  sued  him  in  the  ecclesiastical  court  for  alimony,  and  it 
was  suspected  that  he  would  go  beyond  sea  to  avoid  the  sentence ;  and 
the  writ  was  granted;  and  the  Lord  Chancellor  said,  that  it  had  been  so 
done  before,  for  this  court  was  to  aid  the  ecclesiastical  court  in  such 
cases. 

9  Vent  345,  Sir  Jerom  Smithson's  case.  [So,  Read  y.  Read,  1  Ch.  Ca.  715 ;  Anon. 
2  Atk.  210;  Peame  y.  Lisle,  Ambl.  76.]  {1  Dick.  143,  Ex  parte  Whitmore.  But  the 
writ  is  not  granted  before  a  decree  for  alimony  has  been  obtained ;  and  then  it  issues 
oi^  for  sums  actually  due,  yiz.,  arrears  and  costs.  1  Yes.  J.  94,  Coglar  y.  Cogrlar; 
7  Ves.  J,  171,  Shaftoe  y.  Shaftoe ;  Ibid.  173,  Dawson  y.  Dawson.}  QSee  14  Ves.  261 ; 
1  Jack.  &  Walk.  407 ;  1  Turn.  &  Russ.  322.||  jS  Where  a  wife  filed  a  bill  against  her 
husband  for  alimony,  &c.,  and  it  appeared  that  he  had  abandoned  her  without  any  sap- 
port,  and  threatened  to  leaye  the  state,  on  petition  of  the  wife,  the  court  granted  a  writ  of 
ne  exeat  against  him.  Denton  y;  Denton,  1  Johns.  Ch.  R.  364;  S.  C,  Ibid.  424. 
Tlie  writ  cannot  be  granted  unless  prayed  for  in  the  bill.  Sharpe  y.  Taylor,  1 1  Sim. 
Ch.  50.0 

It  hath  been  held,  that  a  ne  exeat  re^no  lies  to  prevent  one  from  going 
into  Scotland,  it  being  out  of  the  jurisdiction  of  chanceiy :  and  the  process 
thereof  not  reaching  mither,  is  equally  mischievous  to  the  suitor  here  as 
if  he  actually  went  out  of  the  kingdom :  and  in  this  case  it  is  said,  that  the 
condition  must  be  not  to  go  out  of  the  realm,  or  to  Scotland ;  but  in  (6)  a 
later  case  it  is  held,  that  mere  is  no  occasion  that  the  order  should  be  par- 
ticular as  to  Scotland ;  and  that  even  since  the  union  the  writ  in  the  general 
form  will  restrain  the  party  from  going  into  Scotland  as  well  as  any  of 
the  king's  other  dominions  that  are  out  of  the  process  of  this  court 

I  P.  Wms.  263,  pi.  60,  Done's  case.  (6)  Hunter  y.  Maccray,  Ca.  temp.  Talb.  196; 
{11  Ves.  J.  46.} 

{The  writ  will  not  be  granted  to  restrain  a  member  of  parliament  fit)m 
Ireland  from  returning  thither. 

II  Ves.  J.  43,  Bemall  y.  The  Marquis  of  Donegal.} 

A  ne  exeat  regno  having  been  awarded  against  the  defendant,  J  S,  (who 
was  the  now  petitioner,)  became  his  surety  to  the  sheriff;  after  answer  put 
in,  J  S  petitions  to  be  discharged,  but  was  denied ;  then  the  cause  was 
heard,  and  19,000/.  decreed  a^inst  the  defendant,  and  he  committed  for 
non-payment ;  and  then  J  S  petitions  again  to  be  discharged,  because  being 
a  mainucaptorj  and  the  party  in  prison,  there  can  be  no  danger  of  his  goin^ 
beyond  sea.  Lord  Keeper :  If  so,  dien  his  surety  is  in  no  danger,  and 
would  not  discharge  him. 

Piec.  Chan.  230,  Le  Clea  y.  Trot. 

[It  hath  been  determined,  that  this  writ  shall  not  issue  on  a  mere  legal 

demand,  for  which  the  defendant  might  have  been  holden  to  bail. 

Ex  parte  Brunker,  3  P.  Wms.  312 ;  Anon.  2  Atk.  410;  Peame  y.  Lisle,  Ambl.  76; 
Atkinson  y.  Leonard,  3  Br.  Ch.  R.  218;  Parker  y.  Appleton,  Ibid.  427;  {4  Ves.  J. 
677,  De  Carrieie  y.  De  Calonne ;  10  Ves.  J.  104,  Jackson  y.  Petrie;  1  Dick.  82,  King 
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▼•  Smith;  Ibid.  I54«  BrodberT.Hamfltoii;  9Diek.5a3,  Mx parte  Damomba.}  Bat 
from  the  case  of  Atkinson  y.  Leooaid,  it  seems,  thai  it  Mkatt  issue  in  mstteis  where  lh» 
eoQits  of  law  and  eqaitj  hare  eoneurrent  jurisdiction.  |HanoaT  t.  M^Iotyie,  11  Ves. 
54;  Jones  y.  Alephsin,  16  Ves.  470;  Jones  y.  Sampson,  8  ves.  6^  ate,;  and  see 
Giant  Y.  Giant,  3  Rnssel,  598.  But  when  die  demand  is  merely  k»al  it  wiU  not  be 
granted,  although  the  par^eoald  not  be  held  to  bail  in  conseqaeneeotpnTilefle.  Gaid- 
ner  y.  — - — ^  15  Ves.  444;  fi Seymoor  y.  Hasaid,  1  J<^ns.  Ch.  H.  1 ;  De  RiYafinoIi 
Y.  Corsetti,  4  Paige,  364;  Nixon  y.  Richardson,  4  Desaos.  106;  Edwaids  y.  Massy, 
1  Hawk.  S59.gr  And  being  in  the  natore  of  equitable  bail,  it  will  not  be  gnnlsd  vnder 
circomstaneee  that  would  not  entitle  the  par^  to  baU  at  law ;  therefore,  m  ease  of  ali- 
mony it  will  only  issoe  for  arrean  aotaafly  due.  14  Ves*  861 ;  1  Jac  ft  W.  407.  If 
the  party  can  be  held  to  bail,  the  writ  can  only  be  had  in  cas6  of  matten  of  account. 
Ibid.  And  the  writ  wiU  not  issue  for  alimony  after  a  decree  in  the  eeeksiastieal  cowt, 
an  appeal  from  that  decree.    1  Tarn,  ft  Rnss.  39S.| 


Nor  shall  it  issae  on  a  demand  iMiiich  is  not  certain. 

Anon.  1  Atk.  491 ;  Shearman  y.  Shearman,  3  Br.  Ch.  R.  370 ;  Anon.  1  Br.  Ch.  R. 
376.    IVide  1  Turn,  ft  Russ.  333;  3  Jac  ft  Walk.  311.| 

||Andy  in  a  suit  for  specific  performance,  the  writ  ahall  not  issae  against 
the  purchaser,  unless  die  court  deem  it  quite  clear  that  there  must  be  a 
decree  for  specific  performance. 

Morris  Y.  M*NeU,  3  Russell,  604.) 

In  jB^eneral,  the  application  for  it  must  be  supported  by  an  affidanL 
sweanng  positiTely  to  tlie  debt :  (a)  but  on  a  bill  for  an  account,  it  is  suf- 
ficient for  the  plaintiff  to  swear  to  the  balance  astokis  belitf. 

Rico  Y.  Gualtier,  3  Atk.  501 ;  Anon.  3  Ves.  489 ;  {5  Ves.  J.  91,  Roddam  y.  Hedier- 
ington;  8  Ves.  J.  593,  Jones  y.  Sampson;  Ibid.  597,  Amsinck  y.  Barclay;  10' Ves.  J. 
164,  Jackson  y.  Petrie.}  0(a)  Gemer  y.  Boccaline,  8  Wash.  O.  C.  R.  130 ;  ThomB  y. 
Halsej,  7  Johns.  Ch.  189 ;  Mattocks  y.  Tremaine,  3  Johns.  Ch.  75*ff 

||The  writ  will  not  be  discharged  though  it  iqppear  to  have  issued  for  a 
sum  exceeding  what  can  be  sustained ;  but  the  amount  will  be  reduced. 
But  where  the  affidavit  of  the  plaintiff  and  &e  answer  of  the  defendant, 
together,  made  a  strong  primd  fade  case  that  nodiing  was  due,  the  writ 
was  discharged  with  costs. 

Grenl  Y.  Onnt,  8  Russell,  398 ;  Leo  y.  Lamhert,  Ibid.  417. 

In  general  the  affidavit  should  be  as  positive  as  an  affidavit  to  hold  to 
bail,  for  information  and  belief  can  only  be  admitted  in  matters  of  pure 
account.  And  it  must  be  positive  as  to  the  intention  of  the  party  to  leave 
the  kingdom ;  but  it  is  sufficient  to  state  that  the  debt  will  be  endangered, 
without  averring  that  the  party's  object  is  to  avoid  the  jurisdiction. 

10  Ves.  164;  8  Ves.  33;  11  Ves.  54;  19  Ves.  349;  19  Ves.  313;  7  Ves.  417. 

If  the  partv  has  been  before  arrested  for  the  same  cause  at  the  suit  of 
the  plaintiff,  uie  writ  will  be  discharged. 
8  Ves.  594;  S  Mer.  479. 

On  motion  by  a  residuary  legatee  for  a  ne  exeaiy  on  the  ground  of  eol- 
lusion  between  an  executor  and  a  debtor  of  a  testator,  and  that  the  latter 
was  about  to  quit  the  country,  the  Lord  Chancellor  refused  the  application, 
saying,  he  knew  no  instance  of  such  an  application  being  grantiea. 

1  Jao.  &  W.  646. 

And  a  ne  exeat  was  refused  to  restrain  an  Irish  member  of  parliament 
from  going  to  Ireland ;  the  Lord  Chancellor  saying,  the  original  object  of 
the  writ  was  to  restrain  the  subject  firom  going  to  the  king's  enemies,  and 
the  court  had  no  authority  to  wer  the  form  of  the  writ. 

11  Ves.  43.| 
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Where  the  demand  is  against  an  administrator,  &c.»  the  plaintiff  should 
also  swear  to  his  belief  of  assets  come  to  the  defendant's  hands. 

Anon.  3  Ves.  469. 

This  writ  may  issue  against  a  feme  covert  executrix,  whose  husband  is 

out  of  the  jurisdiction. 

Jenoingham  t.  Glass,  3  Atk.  409 ;  Ambl.  69,  S.  C.  and  Moor  t.  Mellisb,  thflrein 
cited.  {1  Dick.  107,  S.  C;  Ibid.  30,  Moore  t.  Msynell.}  ||The  contrary  has  ainoo 
boon  held  by  Lord  Eldon,  Pannell  t.  Taylor,  1  Turner  R«  96 ;  but  in  Moore  v.  Hudson, 
Leach,  V.  C.,  granted  the  writs  against  husband  and  wife  executrix,  the  plaintiff  under- 
taking not  to  senre  more  than  one  writ.    6  Madd.  918.|| 

As  the  real  object  of  the  writ,  when  applied  to  private  concerns,  is  to 
compel  the  defendant  to  abide  the  event  of  the  suit,  the  court  always  in- 
clines to  discharge  the  writ  upon  such  security  being  given. 

Baker  r.  Dumareaque,  d  Atk.  66 ;  Jemingham  y.  Glass,  3  Atk.  409 ;  Ambl.  6S,  8.  C. ; 
Robertson  ▼.  Wilkin,  Ambl.  177;  Atkinson  t.  Leonard,  3  Br.  Ch.  R.  318;  {1  Diok, 
115,  Boon  T.  GoHingwood.} 

{The  plaintiff,  having  twice  held  Ihe  defendant  to  bail  in  actions  at  law, 
obtained  a  writ  of  ne  exeat  regnOj  discontinuing  his  action.  The  writ  was 
discharged  on  the  principle  that  a  man  cannot  be  arrested  and  held  to  bail 
a  second  time  for  ^e  same  cause. 

8  Yes.  J.  594,  Amsink  ▼•  Barklay.} 

Whelher  the  writ  shall  issue  against  a  foreigner  or  person  usually  resi* 
dent  out  of  the  jurisdiction,  in  respect  of  a  demand  which  ori^ated  abroad^ 
and  is  there  suable,  vide  Peame  v.  Lisle,  Robertson  v,  WiUde,  Atkinson 
V.  Leonard,  vbi  supra,'] 

I  And  see  1  Yes.  I(  B.  139;  Beames  on  i\r«  «aMa<  iZegno,  63, 68.||  {Andal9o4  Yes.  J. 
577,  De  Carriere  t.  De  Calonne;  5  Yes.  J.  91,  Roddam  y.  Hetherington.} 

||The  court  is  very  delicate  to  apply  the  writ  to  foreigners,  and  it  is  a 
necessary  term  that  it  be  simply  a  case  in  equity. 

Pe  Carriere  v.  De  Calonne,  4  Yes*  577. 

But  the  circumstance  of  a  party  being  a  foreigner  is  not  alone  a  ground 
tot  dischaiging  the  writ* 

Flaek  t.  Hobo,  1  Jae.  W.  416. 

And  the  writ  will  be  granted  in  respect  of  a  debt  contracted  in  Jamaica, 
between  persons  resident  there,  though  in  Jamaica  Ihe  defendant  could  not 
have  been  arrested  for  the  demand. 

Orant  t.  G^rant,  8  Russell,  698.|| 

4*  7W  he  may  command  hu  SubjecU  t9  reium  Homti  and  thereifh  4  oiwordinf^  a  Privy 

Seal* 

As  the  king  may  restrain  any  of  his  subjects  from  going  abroad,  in  like 
manner  it  is  clearly  agreed,  that  he  may  command  ihem  to  return  home ; 
and  that  Ihe  disobeying  a  privy  seal  to  this  purpose  is  the  highest  contempt 
1st,  It  is  a  disobeaience  to  the  command  of  the  king  himself  directed  to 
the  party.  2dly,  The  conmiand  is,  that  he  shall  return  upon  his  &ith  and 
alle^ance,  which  is  the  strongest  compulsion  that  can  be  used.  3dly, 
The  thing  required  by  the  long  is  the  principal  duty  of  a  subject,  viz.,  to 
be  at  the  service  of  his  king  and  country. 

Dyer,  lS8b;  Lane,  44;  Moor,  109;  3  Inst.  179. 

The  punishment  for  this  offence  is,  the  seizing  the  party's  estate  (a)  till 
he  return ;  and  of  this  there  are  divers  instances  in  our  books. 

(a)  And  when  he  does  retwn  he  shall  be  fined.    H«wk.  P.  C.  e.  93,  $  4* 

£2 
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(C )  Over  the  Penons  of  Subjeets.    {Privy  Seal,) 

As  that  of  William  de  Brittain  in  the  19th  year  of  Edward  the  Second, 

who  refusing  to  return  upon  the  king's  writ,  his  goods  and  chattels,  lands  and 

tenements,  were  thereupon  seized  into  the  king's  hands :  and  the  like  was 

done  in  the  case  of  Edward  of  Wood8tock,(a)  Earl  of  Kent,  in  the  same 

reign. 

Dyer,  128  b.  Voached  in  a  case  there.  Lan.  44,  S.  G.  cited  and  said  to  be  proved 
by  other  precedents,    (a)  Leon.  10,  cited. 

So  in  the  case  of  one  Bartue  who  married  the  Duchess  of  Suffolk,  they 
obtained  a  license  from  Queen  Mary  to  go  out  of  the  realm,  under  pretence 
of  recovering  some  debts  they  were  entitled  unto  as  executors  to  the  duke ; 
when  in  reality  it  was  on  account  of  the  religion  established  by  Queen  Mary, 
and  living  wifii  other  fugitives  under  the  protection  of  the  Palsgrave  of  the 
Rhine  in  Germany,  who  was  an  eminent  Calvinist,  were  sent  to  by  privy 
seal ;  but  the  messenger  in  endeavouring  to  serve  them  with  his  letters, 
being  obstructed,  beat  and  abused  by  their  servants  and  attendants,  a  cer- 
tificate was  made  of  this,  and  their  lands  and  tenements  seized. 

Dyer,  176 ;  Jenk.  Cent  920,  Bartue's  case. 

So  in  .the  case  of  Sir  Francis  Englefield,  who  departed  the  kingdom  on  a 
license  obtained  for  three  years ;  but  not  returning  at  the  expiration  of  the 
three  years,  a  privy  seal  was  sent  to  him  by  Queen  Eliz.,  which  he  not 
obeying,  and  this  matter  being  certified  into  Chancery  by  the  queen  under 
her  sign  manual,  in  the  fifth  year  of  her  reign  by  virtue  of  a  commission 
under  the  great  seal  directed  to  Sir  Henry  Nevil  and  others,  his  lands  and 
tenements  were  seized. 

Leon.  9 ;  Moor,  1 09 ;  Dyer,  375 ;  And.  95,  S.  C,  Sir  Francis  Englefield^s  case.  Vide 
also  7  Co.  18;  Poph.  18;  4  Leon.  135. 

So  in  the  case  of  Sir  Robert  Dudley,  who,  intending  to  travel,  obtained 
a  license  firom  King  James  the  First  to  go  to  Venice ;  but,  before  his  de*- 
parture,  he  by  indenture  enrolled  for  valuable  consideration,  as  was  ex- 
pressed in  the  deed,  (but  none  paid,)  conveyed  the  manor  of  Killingworth, 
with  other  lands,  to  the  Earl  of  Nottingham  and  others  in  fee,  with  a  pro- 
viso, that  upon  tender  of  an  angel  of  gold  all  should  be  void ;  and  with  a 
covenant  on  the  part  of  the  bai^ainees,  that  they  should  make  all  such 
estates  as  the  said  Sir  Robert  should  appoint:  uie  bargainees  were  not 
parties  to  the  deed,  nor  had  they  notice  of  it  until  some  time  after ;  but 
afterwards  they  made  a  lease  to  Sir  Robert  Lee,  to  the  intent  that  Lad^ 
Dudley  should  take  the  profits  of  part  of  the  premises  for  ten  years,  if  then: 
estate  continued  so  long  unrevoked.  The  king,  hearing  that  Sir  Robert 
had  been  guilty  of  some  bad  practices  beyond  seas,  in  the  fifth  year  of  his 
reign  sent  nis  privy  seal  to  him,  which  he  not  obeying,  the  great  question 
in  mis  case  was,  whether  those  lands  thus  conveyed  were  forfeited  ?  And 
adjudged  that  they  were,  the  conveyance  being  fi:^udulent  as  to  the  king. 

Lane,  42,  &c.   The  King  v.  Earl  of  Nottingham,  Pasch.  7  Jac.  1,  in  Seac 

In  these  cases  it  hath  been  held,  that  the  king  hath  only  an  interest  in 
the  offender's  lands  till  he  return ;  and  (6)  that  his  restormg  of  them  to 
him  is  not  a  matter  of  grace  but  of  ri^t 

(6)  Lane,  48,  per  Jhr^leid^  Ch.  Baron. 

,  But  though  the  lands  are  to  be  restored  to  the  offender,  yet  it  is  held, 
that  till  his  return  the  king  hath  a  greater  interest  than  the  perception  of 
the  profits ;  and  that  he  may  assign  or  grant  them,  quamdiu  in  mambus  nds 
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ybre  conHgerint;  and  that  he  or  his  patentee  are  entitled  to  woodfals,  may 
make  leases,  and  grant  copyholds,  being  dondni  pro  tempore. 
Say.  7,  8;  Leon.  9;  Dyer,  176,  in  marg. ;  Moor,  113. 

And  on  this  foundation  it  was  holden,  in  Sir  Francis  Englefield's  case, 
that  where  Queen  Elizabeth,  in  the  eighth  year  of  her  reign,  and  after  the 
forfeiture  of  Sir  Francis,  granted  a  manor,  part  of  Sir  Francis's  estate,  with 
all  the  profits,  quamdiu  in  manibus  nostris  fore  coniigerit ;  and  afterwards 
the  acts  13  Eliz.  c.  3,  and  14  Eliz.  c.  6,  were  made  for  vesting  the  estates 
of  fugitiyes  in  the  crown ;  after  which  the  queen  made  a  second  seizure 
of  those  lands,  and  by  her  letters  patent  appointed  a  steward,  who  held  a 
court,' took  surrenders,  and  granted  admittances  in  right  of  the  queen; 
yet  it  was  resolved,  that  this  second  seizure,  by  virtue  of  these  acts,  gave 
the  queen  no  greater  estate  or  interest  than  ^e  had  before  by  the  common 
law ;  consequently,  that  the  first  grant  was  good,  and  the  courts  holden,  sur* 
renders  and  admittances  by  her  steward  were  void. 

Moor,  109 ;  Dyer,  375. 

The  regular  course  in  those  cases  is  for  the  messenger  to  certify  his  pro- 
ceedings mto  Chancery,  of  which,  by  rmttimuSy  a  certificate  is  sent  mto 
the  Exchequer,  out  of  which  court  a  commission  issues  to  inquire,  &c., 
and  seize  me  lands  of  the  delinquent ;  and  it  is  said,  that  this  certificate 
admits  of  no  traverse,  because  no  venue  can  be  laid  here  for  its  trial,  the 
matter  being  transacted  beyond  sea :  but  it  is  said,  that  the  (a)  messenger 
ought  to  make  oath  of  the  service  of  the  writ  of  privy  seal. 

Dyer,  176 ;  And.  95.  (a)  The  writ  ought  to  be  serred  by  some  messenger,  who 
upon  his  oath  is  to  make  a  certificate  of  it  in  Chancery.    3  Inst.  180. 

And  it  is  said,  that  there  is  no  need  of  a  date  to  the  privy  seal ;  for  that 
the  matter  therein  contained  is  not  traversable,  nor  is  it  returned  as  other 
writs  are,  but  the  king  who  issues  it  is  to  receive  the  message  or  answer 
of  the  party,  and  he  is  the  judge  of  the  contempt. 

Leon^  9. 

The  contempt  incurs  fi*om  the  very  time  notice  is  given  the  party ;  for 
the  words  of  the  writ  are  quod  indikdey  &c. 

Lane,  46. 

It  is  held,  that  though  the  party  hath  a  license  at  the  time  of  his  going 
abroad,  that  yet  he  is  obliged  to  obey  the  privy  seal,  for  that  such  license 
is  countermandable,  being  only  an  authority  or  dispensation  and  not  like 
an  interest  moving  firom  tiie  kmg. 

Lane,  46 ;  and  Tide  Dyer,  176. 

It  is  said  that  the  king  cannot  recall  the  party  but  by  the  great  seal  or 
privy  signet 
3  Inst  180. 

(D)  Of  the  King  as  the  Foontain  of  Justice,  and  intrasted  with  the  Ezecntion  of  the 

Laws :  And  herein, 

1.  7%at  all  Oiml  Juritdietionfiownfrom  the  King, 

All  jurisdiction  exercised  in  these  kingdoms  that  are  in  obedience  to 
our  king,  is  derived  from  the  crown ;  and  uie  laws,  whether  of  a  temporal, 
ecclesiastical,  or  military  nature,  are  called  his  laws ;  and  it  is  his  pre- 
rogative to  take  care  of  the  due  execution  of  them.  Hence,  all  judges 
must  derive  their  authority  from  the  crown,  by  some  commission  warranted 
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(D)  The  King  tbe  Fountain  of  Justice^    {Ckiitek  Babrftrnge.) 

by  law ;  lund  must  exercise  it  in  a  lawful  maxmer,  and  without  any  the 
least  deviation  from  the  known  and  stated  forms* 

Fleta,  c.  17;  Co.  Lit  99  a,  114.    Vide  tit  09uH$. 

/i  The  judiciary  is  not  a  subordinate  but  a  co-ordinate  branch  of  the 
gOTenmient  of  the  United  States^ 

Yanhoroe's  leatoe  t.  Dorrance,  8  Dall.  809* 

A  commission  to  an  individual  as  a  Justice,  of  Hie  Peace,  signed  by  the 
president,  and  to  which  the  seal  of  the  United  States  has  been  attached, 
Tests  the  leeal  ridit  to  &e  office  in  him,  although  the  commisfiion  be 
afterwards  withheld* 

Marbuiy  ▼.  Madiaoa,  1  Granoh,  137. 

In  New  York,  when  a  county  is  divided  into  two  by  an  act  of  the  le^ 
lature,  the  judges  appointed  previous  to  the  division,  who  happen  to  reside 
in  that  part  distinguished  by  a  new  name,  lose  their  offices,  ^vi^iile  those 
who  reside  on  that  part  which  retains  the  original  name  contmue  in  office. 

People  T.  Morrell,  31  Wend.  563.    See  Boar.  Law  Die.  tit  Judge^ff 

So,  although  the  king  is  the  fountain  of  justice,  and  intrusted  with  the 
whole  executive  power  of  the  law,  yet  he  hath  no  power  to  chan^  or 
alter  the  laws  which  have  been  received  and  established  in  these  kin^ 
doms,  and  are  the  birfliririit  of  every  subject ;  for  it  is  by  those  very  laws 
that  he  is  to  govern ;  and  as  they  prescribe  the  extent  and  bounds  of  his 

1>rerocative,  in  like  manner  do  they  declare  and  ascertain  the  rights  and 
iberties  of  the  people,  and  therefore  admit  of  no  innovation  or  change  bttt 
by  act  of  pariiament 
4  Inst  164 ;  3  Inst  64, 478;  9  Hal.  Hist  P.  C.  131, 983;  Vangh.  418;  9  Salk.  510. 

From  the  inherent  right  inseparable  from  the  king  to  distribute  justice 
among  his  subjects,  it  hath  been  held,  that  an  apped  from  the  Isle  of  Man 
lies  to  the  king  in  council,  without  any  reservation  in  the  grant  of  the  lisle 
of  Man  of  any  such  right ;  and  it  was  said,  &at  though  there  had  been  ex- 
clusive words,  that  yet  the  grant  must  have  been  construed  to  be  void  upon 
the  king's  bein^  deceived,  rather  than  the  subject  should  be  deprived  of  a 
right  inseparable  to  him  as  a  sul^ect,  of  applying  to  the  crown  for  justice. 

1  P.  Wms.  339,  Christian  Yh  Corren. 

9.  Cfihe  JttfigH  JhrrrogaUve  in  EedalattM  ll&Uen. 

.  The  supremacy  of  the  crown  of  England,  in  matters  ecclesiastical,  Is  a 
most  unquestionable  right,  which,  as  m;|^  Lord  Hale  says,  may  be  proved 
by  recoras  of  undoubted  truth  and  authority ;  and  though,  as  he  says,(a^  the 
pope  made  great  usurpations  and  encroachments  on  mis  right,  yet  these 
were  always  complained  of  as  illegal ;  and  those  encroachments  are  now 
pared  off  by  the  statutes  26  H.  8,  c.  19,  20,  21,  and  26  H.  8,  c.  1. 

Hal.  Hist  P.  C.  75.  (a)  The  pope  by  degrees,  and  whilst  the  people  were  blhided 
with  superstition,  usurped  the  royal  authority  in  all  matters  ecclesiastical,  as  is  mani- 
ftet  by  die  statute  of  proviBors,  whieh  was  made  as  a  tmnedy  for  this  wivraiice,  &e. 
Lord  Raym.  35;  and  ride 5  Co.;  Cawdry^i  ease,  Cro.  Eliz.  543;  and  the  statutes 
96  H.  8,  c.  1 ;  and  1  Eliz.  c.  1 ;  whereby  such  authority  as  the  nope  had,  claiming  as 
supreme  ordinary,  is  annexed  to  the  crown,  and  is  declared  to  belong  thereto  of  right; 
for  which  Tide  4  Inst  941 ;  Lit  R.  S38 ;  Moor,  4^3 ;  Dyer,  837;  ScMsfn  Janus  Ai^lo. 
87;  Co.  Lit  134;  Dar«  88;  3  Inst  560^  584. 

(b)  So  that  the  Kin^  of  England  doth  not  recognise  any  foreign  authority 
superior  or  equal  to  nim  in  his  kin|;dom,  neither  do  the  laws  of  the  £m- 
}>eror  or  Pope  of  Rome,  as  sach>  bind  in  the  kingdoin  of  i^gimd;  but 
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all  Hie  strength  and  obligation  that  either  the  papal  or  imperial  laws  have 
obtained  in  mis  kingdom,  is  only  because  they  are  and  have  been  received 
axul  admitted  in  this  kingdom,  either  by  consent  of  parliament  or  by  im- 
memorial usage  and  acceptation  in  some  particular  courts  and  matters,  and 
not  otherwise. 

f6)Th6  laws  of  England  have  no  dependence  on  the  civil  law,  nor  are  govenied  by 
it,  but  are  binding  by  their  own  aathority.    Hal.  Hist.  P.  C.  616. 

The  king  therefore  is  said  to  have  two  jurisdictions,  one  temporal,  the 
other  ecclesiastical ;  the  latter  of  which  is  derived  from  the  common  law, 
though  the  form  of  the  proceedings  and  the  coercive  power  exercised  in 
the  ecclesiastical  courts  is  after  the  form  of  the  canon  and  civil  law  ;  and 
this  being  indulged  to  them,  the  judges  of  the  common  law  will  give  cre- 
dit to  their  proceedings  and  sentences  in  matters  in  which  they  have  a 
jurisdiction,  and  believe  them  consonant  to  the  law  of  holy  church,  al- 
thou^  against  the  reason  of  the  common  law ;  and  if  there  be  a  grava- 
wen  it  must  be  redressed  by  appeal. 

Show.  R.  318;  Roll.  Abr.  530;  4  Co.  29;  7  Co.  43;  5  Co.  7;  2  Vent.  43. 

But  if  these  courts  exceed  their  jurisdiction,  and  the  bounds  and  limits 
prescribed  them  by  the  laws  and  statutes  of  the  realm,  they  are  subject  to 
the  control  of,  and  may  be  prohibited  by,  the  king's  temporal  courts  ;  for 
the  canon  and  civil  law  did  not  bind  originally  in  England,  nor  have  they 
been  received  universally  ;  and  therefore  are  called  leges  sub  graviore  lege^ 
the  conunon  law  stiU  maintaining  its  superintendency  over  them. 

Vide  tit  OmrU. 

The  king  being  delivered  from  papal  usurpation,  might  by  common  law 
grant  a  commission  to  hear  and  determine  ecclesiastical  causes.  Hence 
the  jurisdiction  of  the  High  Commis^on  Court  was  acknowledged  as  de- 
riving its  authority  immediately  from  the  crown:  but  it  was  held,  that  that 
court,  without  the  help  of  an  act  of  parliament,  (a)  could  not  in  matters  of 
ecclesiastical  conusance  use  any  temporal  censure  or  pimishment,  as  fine 
or  imprisonment. 

(a Wide  1  Eliz.  c.  1,  a  statute  entitled  "  An  act  for  restoring  to  the  crown  the  ancient 
jorisaiction  ecclesiastical/'  and  the  16  Car.  1,  c.  11,  by  which  this  court  is  abolished 

and  for  the  jarisdiction  which  is  exercised ,  vide  22  Co.  45,  &c. ;  13  Co.  2  Roll. 

Abr.  224 ;  4  Inst.  332 ;  Noj,  149 ;  Moor,  917 ;  March,  80 ;  Gibs.  Cod.  50. 

Also,  the  common  law  hath  annexed  unto  certain  offices  ecclesiastical 
jurisdiction,  as  incident  to  the  offices:  thus,  every  bishop  by  his  •election 
and  confirmation,  even  before  consecration,  hath  ecclesiastical  jurisdiction 
annexed  to  his  office,  as  judex  ordinarius  within  his  diocese  ;  and  divers 
abbots  anciently,  and  most  archdeacons  at  this  day,  by  usage,  have  the 
like  jurisdiction  within  certain  limits  and  precincts ;  all  which  they  derive 
firom  the  crown,  although  the  process  in  the  ecclesiastical  court  runs  in  the 
name  and  under  the  seal  of  the  bishop  or  ecclesiastical  judge. 

Vide  tit.  Ecelenagtieal  Courta. 

Hie  matters  of  ecclesiastical  conusance  are  6f  two  kinds,  criminal  and 
civil :  their  criminal  proceedings  extend  to  such  crimes  as  by  the  laws 
of  the  land  are  of  ecclesiastical  conusance, (ft)  as  heresy,  fornication,  adul- 
tery, and  some  others,  wherein  their  proceedings  are  pro  reformaticme  mo- 
runty  and  pro  salute  ardrme ;  and  the  reason  why  they  have  the  conusance 
of  these  and  the  like  offences,  and  not  of  others,  as  murder,  theft,  Sec.,  is 
not  from  the  nature  of  the  offence,  for  the  one  is  as  much  a  sin  as  the 

Vol.  Vm.. 
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other ;  and  therefore  if  the  conusance  were  of  oflenoes  qm^Uemu  peeeata 
canira  Deumj  it  should  extend  to  all  sins  against  God's  law ;  but  the  true 
reason  is,  because  the  law  of  the  land  hath  indulged  them  with  die  conu* 
sance  of  some  crimes,  and  not  of  o&ers. 

d  Inst  488 ;  Veiig^.  319.  (6)  They  caonot  hold  plea  of  a  legal  peijiiiyt  or  peijoiy 
in  oontracts,  but  for  perjury  in  their  coarte  they  may  poniah. — So*  where  one  forged  let- 
ters of  ordination,  it  was  held  that  the  epiritnal  coart  may  proceed  to  depriye  him. 
Sid.  317;  Lev.  138 ;  Keb.  731 ;  Keilw.  39.  So,  where  a  parish  cleric  was  gnxilty 
of  scandalons  erimes,  and  being  proceeded  agunat  in  the  spiriCnal  coart,  it  was  hmd  on 
a  motion  for  a  prohibition,  that  they  may  proceed  to  deprive  him  for  these  ciimea, 
thongh  they  were  in  their  nature  only  pomshable  in  the  temporal  coarta.  3  Ld.  lUym. 
1507;  and  see  Dyer,  293;  Comp.  Incumb.  53;  Hob.  Searle's  case,  L.  P.»— -Cannot 

Imnish  for  writing  a  libel,  being  an  offence  indictable  at  law;  Comb.  71.  For  sacri- 
ege  the  party  may  be  prooeeded  affainat  in  the  smritnal  coort,  althongh  the  robbery  ia 
likewiae  puniahabfe  in  the  temporalconrta.  37  H.  6,  39 ;  Bro.  JUffw^ 31,45 ;  8 Inst. 
493 ;  3  Keb.  33 ;  Sid.  381.  So  an  action  at  law  lies  for  an  aasanlt  and  battery  oa  a 
spiritual  person,  as  also  a  suit  in  the  spiritual  court  for  irrererence  to  his  peteon.  6  Mod. 

156;  Cro.  Eliz.  655. But  for  calling  a  woman  whore  and  thief,  the  party  cannot  be 

proceeded  against  in  the  spiritual  court  and  by  action  at  law,  being  one  continned  act. 
3  Roll.  Abr.  359.  So,  for  solicitation  of  chastity  which  is  attended  witfi  foree  and  rio^ 
lence.    Vide  4  Cro.  30 :  3  Salk.  553,  pi.  15 ;  7  Mod.  78 ;  3  Ld.  Raym.  800,  ilOl. 

The  civil  causes  committed  to  their  conusance,  wherein  the  proceedings 
are  ad  instantiam  partis^  ordinarily  are  the  business  of  tithes,  ri{^  of  ii^ 
stitution  and  induction  to  ecclesiastical  benefices,  matters  of  matrimony 
and  diYorce,  and  testamentary  causes,  and  the  incidents  thereunto,  as  the  in- 
sinuation of  testaments,  legacies  of  goods  and  money,  &c.,  wherein  they 
proceed  according  to  the  canon  law,  and  the  civil  law,  which  is  taken  as 
a  director  in  points  of  exposition  and  determination. 

Vide  tit  Eeduiattieai  CourU,  letter  (D). 

[The  kins  is  patron  paramount  of  all  the  benefices  in  Endand.  In  vi> 
tue  of  which,  the  ri^ht  and  care  of  filling  all  such  churches  as  are  not 
regularly  filled  by  other  patrons  belongs  to  the  crown ;  whether  it  happen 
through  the  neglect  of  others,  (as,  in  the  case  of  lapse,)  or  through  mca- 
pacity  to  present,  as  if  the  patron  be  attainted,  or  outlawed,  or  an  alien, 
or  have  been  guilty  of  simony,  or  the'like. 

Gibs.  Cod.  763. 

Upon  which  ground,  the  king  hath  right  to  present  to  all  dignities  and 
benefices  of  the  advowson  of  bishoprics  and  archbishoprics  during  the  va- 
cation of  the  respective  sees.  Not  only  to  such  as  shall  become  void  after 
the  seizure  of  the  temporalities,  but  to  all  such  as  shall  become  void  after 
the  death  of  the  bishop,  though  before  actual  seizure.  And  because  it  is  a 
maxim  in  law,  that  the  church  is  not  full  against  the  king,  till  induction ; 
therefore,  though  the  bishop  hath  collated,  or  hath  presented,  and  the  clerk 
is  instituted  upon  that  presentation,  yet  will  not  such  collation  or  institution 
avail  the  clerk,  but  the  right  of  presenting  devolves  to  the  king. 

Gibs.  Cod.  763 ;  Wata.  c.  9. 

And  it  is  said,  that  this  privilege  which  the  king  baA  of  presenting  by 
reason  of  temporalities  of  a  bishopric  being  in  his  hands,  shall  be  extended 
unto  such  preferments  to  which  like  bishop  of  common  right  might  present, 
though  by  his  composition  he  hath  transferred  his  power  to  oSi&rs.  And 
therefore  when  the  temporalities  of  the  archbishopric  of  York  axe  in  the 
king's  hands,  the  king  shall  present  to  the  deanery  of  York,  althourii,  by 
composition  between  the  archbishop  and  the  chapter  there,  the  chapter 
are  to  elect  him :  and  this,  because  the  patronage  tiiereof  dejure  doth  be- 
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long  to  the  archbishop,  and  his  composition  cannot  bind  die  king,  who 
eomes  in  paramount,  as  supreme  patron :  for  of  the  whole  bishopric  die 
kins  is  supreme  patron,  ahhoagfa  it  be  dismembered  into  dirers  branches, 
as  deans,  and  other  dignities ;  and  of  ancient  time  all  the  bishoprics  were 
of  the  long's  gift,  but  afterwards  the  king  gave  leave  to  the  chapter  to 
elect ;  yet  the  patronage  notwithstanding  remains  in  the  king. 
Wats.  c.  9 ;  2  R.  Abr.  343. 

Upon  promotion  of  any  person  to  a  bishopric,  the  king  hath  a  right  to 
present  to  such  benefices  or  dignities  as  the  person  was  possessed  of  be* 
fore  such  promotion ;  though  the  advowson  belongetfa  to  a  common  per- 
son.(a)  This  rig^t  of  presenting  upon  promotion  by  the  king,  as  making 
the  ayoidance  which  would  not  odierwise  happen,  did  spring  from  the 
practice  of  the  popes,  and  is  now  an  uncontested  right  of  the  crown ;  and 
hath  been  established  not  only  by  Ion?  practice,  but  by  many  judgments 
upon  fiill  and  solemn  hearings;  and  that,  whether  the  churches  are  new 
or  old,  and  how  often  soever  this  happens  successively  by  promotions  to 
bishoprics  firom  the  same  benefice  or  dignity:  as  was  adjua^ed  in  the  case 
of  St  Martin's  and  St.  James'6.(i)  Of  late,  the  great  question  hath  been, 
on  supposition  of  the  right,  how  &r  it  is  answered,  and  the  term  of  the 
crown  satisfied,  by  the  grant  of  a  commendam  to  retain  such  promotions, 
or  any  part  of  tiiem,  together  with  the  bishopric.  Of  which  question  the 
solution  hath  been,  that  by  a  commendam  for  life,  and  for  the  time  of  con- 
tinuing in  such  a  bishopric,  the  turn  of  the  crown  is  answered,  and  in  such 
case  the  proper  patron  shall  present,  upon  death  or  translation ;  but  that 
the  right  of  the  crown  shall  not  be  defeated  by  a  commendam  granted  for 
a  term  of  months  or  years,  certain  and  limited. 

Gibs.  Cod.  763.  (a)  Lord  Chief  Justice  De  Orey,  speaking  of  this  right,  saith,  It 
appeals  in  Bro.  Pre§tntmeiUy  61,  to  be  as  old  as  EdWurd  the  Third's  time.  It  was  ez- 
ermsed  under  Henir  tiie  Eighth,  and  Q.  Eliz.  The  law  concerning  it  was  doubted  in 
Charles  the  Second's  time,  and  since,  but  finally  determined  in  faronr  of  the  crown  in 
Kin^  William's  time.  K.  t.  Bp.  of  London,  4  Mod.  303.  This  is  not  a  right  of  patron- 
age m  the  king ;  nor  is  it  a  rignt  of  eviction,  for  it  ejects  nobody :  nor  an  usurpation, 
for  it  is  a  rightful  act.  But  it  is  a  contingent,  casual  right,  arising  upon  a  particular 
event,  the  incumbent's  becominga bishop.  8  Bl. Rep.  773.  (b)  4  Mod. 300 ;  3  Lev. 
377,  S.  C;  Lev.  Intr.  344,  S.  C.;  1  Show.  413,  441,  495,  S.  C;  1  Ld.  Raym.  83, 
&  G. ;  Show.  P.  C.  164,  S.  C. ;  Carth.  313,  S.  C. 

But  in  Ireland  the  law  is,  that  a  man  shall  not  be  promoted  to  a  bishopric 
there,  until  he  hath  resigned  all  the  preferments  which  he  hath  in  England : 
which  preferments  being  void  before  the  acceptance  of  the  bishopric,  it 
seemeth  that  in  such  case  the  king  shall  lose  the  presentation. 

Bum's  E.  L.  title  Benefiee^  138 ;  title  JIuAopt,  193.  But  in  Woodley  t.  Bp.  of  Exe- 
ter, Cro.  Jac.  691 ;  it  is  holden,  that  this  preroffatire  right  of  presenting  accrues  as 
well  where  the  incumbent  is  promoted  to  an  Irish,  as  an  English  bishopric.  But,  as 
the  report  of  this  ease  hath  been  lately  considered  in  other  respects  as  rather  apocryphal, 
it  may  not  be  safe  to  rely  upon  its  authority  in  this  particular. 

It  hath  been  determined,  that  where  the  advowson  is  in  common,  so 
that  the  patrons  are  to  present  by  turns,  the  prerogative  presentation  doth 
not  pass  for  the  turn  of  the  otherwise  rightful  patron  ;  for  the  prerogative 
right  doth  not  supply,  but  only  suspends  or  postpones  the  turn  of  the 
patron,  and  of  all  the  patrons,  if  more  than  one,  and  doth  not  take  away 
the  ri^t  of  the  one,  and  leave  the  rest  entire ;  for  that  would  be  rank  in- 
justice, and  this,  being  the  act  of  law,  nemini  facU  injwiam. 

Grocers'  Company  v.  Archbishop  of  Canterbury,  8  Black.  R.  770 ;  3  Wile.  8I4y 
B.C. 
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And  as  the  interventioii  of  the  prerogative  presentation  doth  not  satis^ 

or  disappoint  the  turn  of  the  otherwise  rightful  patron,  neither  doth  it 

destroy  the  effect  of  a  prior  grant  of  the  next  presentation  by  the  owner  g( 

the  advowson. 

Calland  t.  Troward,  3  H.  Bl.  334.  Jodgment  affirmed  in  B.  R.,  6  Term  R.  439« 
and  afterwards  ui  the  House  of  Lords,  May  16,  1796.  According  to  the  report  of  the 
case  of  Woodley  ▼.  Bishop  of  Exeter,  Cro.  Jac.  691,  and  Winch.  K.  94,  it  was  holden, 
that  the  right  of  the  crown  in  this  case  defeats  the  right  of  a  grantee  who  hath  the  next 
aToidance,  for  his  right  is  only  to  the  next,  and  the  next  he  cannot  have,  and  therefore 
shall  hare  none.  But  this  report  we  have  already  obsenred  is  of  rery  doubtful  authori- 
ty. Lord  Hobart,  though  at  that  time  one  of  the  judges  by  whom  it  was  determined, 
takes  no  notice  of  it  in  his  Reports.  Lord  Chief  Justice  De  Grey  saitb,  (3  Black.  R, 
774,)  That  case  is  not  clearly  settled  to  be  law.  And  in  an  anonymous  uote  in  the 
margin  of  Dyer,  338  b,  (which  is  apparently  the  same  case,)  it  is  stated,  that  the  court 
resohred,  ^  that  the  grantee  should  hare  the  next  avoidance  after  the  nrerogatiire  pre- 
sentation, because  that  was  the  act  of  law,  and  the  preroffatire  of  the  lung,  which  ex- 
cluded him  from  the  first  presentation,  injures  no  one.''  Sut  admitting  such  a  determi- 
nation to  have  been  made,  the  court  may  hare  gone  upon  the  peculiar  terms  of  the 
devise,  which  in  Winch's  Entries,  p.  877,  are,  ^Dedii  et  legavit  euidam  JohanAi  Ba$$eit^ 
JiUo  9U0j  primam  et  proximam  advoiaiiontm  praedidm  eeeleaise  de  L,  qumprimo  el  proximo 
conUngerei  poei  mortem  ijmue  jSrthuri ,-"  and  which  seem  expressly  to  confine  the  power 
of  presenting  to  the  first  turn. 

But  if  the  incumbent  of  a  donative  is  made  a  bishop,  the  king  shall  not 
present  to  the  donative,  because  such  a  promotion  doth  not  make  an 
avoidance  by  cession^  for  the  incumbent  is  the  creature  of  the  founder,  and 
is  not  subject  to  ordinary  and  episcopal  visitation. 

Agreed  per  eur,  4  Mod.  313.] 

3.  Of  his  Prerogative  in  creating  Officers. 

The  kinj^  as  the  fountain  of  justice  hath  an  undoubted  prerogative  in 
creating  officers,  and  all  officers  are  said  to  derive  their  authority  mediately 
or  immediately  from  him :  those  who  derive  their  authority  |rom  him  are 
called  the  officers  of  the  crown,  and  are  created  by  letters  patent;  such  as 
the  great  officers  of  state,  judges,  &c. ;  and  there  needs  no  greater  or 
stronger  evidence  of  a  right  in  the  crown  herein,  than  that  Uie  king  hath 
created  all  such  officers  time  immemorial. 

Dyer,  176;  3  Roll.  Abr.  152;  4  Co.  33;  2  Inst.  425,  540;  12  Co.  116;  Roll.  R. 
206;  Show.  Par.  Ca.  111. 

/fiThe  president  "shall  nominate,  and  by  and  with  the  advice  and  con- 
sent of  the  Senate  appoint  ambassadors,  other  public  ministers  and  consuls, 
judges  of  the  Supreme  Court,  and  all  other  officers  of  the  United  States 
whose  appointments  are  not  herein  otherwise  provided  for,  and  which  shall 
be  established  by  law.  But  Congress  may  by  law  vest  the  appointment  of 
such  inferior  officers  as  they  shall  think  proper,  in  the  president  alone,  in 
the  courts  of  law,  or  in  the  heads  of  departments." 

Const.  U.  S.  art  2,  sec.  2.  See  Marbury  t.  Madiscm,  1  Cranch,  137;  Common- 
wealth V.  Bussier,  5  S.  &  R.  451 ;  Johns  v.  Nicholls,  2  Dall.  184 ;  Johnson  v.  Wil- 
son, 2  N.  Hamp.  R.  202;  Bath  ▼.  Hayerhill,  Ibid.  555;  Commonwealth  y.  Suther- 
land, 3  Serg.  &  R.  145 ;  Hoke  y.  Henderson,  4  Dey.  l.^l 

But  though  all  such  officers  derive  their  authority  from  the  crown,  from 
whence  the  kin^  is  termed  the  universal  officer  and  disposer  of  justice, 
yet  it  hath  been  held,  that  he  hath  not  the  office  in  him  to  execute  it  him- 
self, but  is  only  to  grant  or  nominate ;  nor  can  the  king  grant  any  new 
powers  or  privileges  to  any  such  officers,  but  they  must  execute  their 
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offices  according  to  the  rules  established  and  prescribed  them  by  the 

law. 

LeT.S19;  Co.  LitS,  114;  SVentSTO;  4ln8tl35;  6  Co.  U,  Id.  /flOnewhohas 
anthoritj  to  appoint  to  a  public  office,  cannot  appoint  himself.  Commonwealth  t. 
Douglass,  1  Bmn.  Tl^f 

/8  Where  an  act  of  the  le^slature  creates  a  new  office,  unknown  before, 
the  officer  appointed  to  fill  it  becomes  subject  to  the  control  of  the  supreme 
tribunals  of  justice,  and  is  liable  to  punishment  for  misbehaviour  or  abuse 
of  his  authority. 

Geter  t.  Commissioners,  1  Bay,  354. 

When  a  public  office  is  created  by  the  legislature,  an  implied  authority 
is  conferred  on  the  officer  to  bring  all  suits,  which  the  proper  discharge  of 
the  duties  of  his  office  requires. 

Pottstown  ▼.  Plattsburg,  11  Johns.  407. 

An  officer  elected  for  "  the  year  ensuing,"  in  the  absence  of  any  restric- 

tive  provision,  may  hold  over  until  he  is  superseded  by  the  election  of 

another. 

M^CaU  ▼.  Bynum  Manafactaring  Co.,  6  Conn.  438 ;  Spencer  t.  Champion,  Ibid. 
436;  Bethany  t.  Sperry,  10  Conn.  800. 

Whatever  constitutes  an  essential  or  vital  part  of  an  office,  must  neces- 
sarily be  ranked  among  the  duties  which  the  officer  is  bound  to  fulfil. 

M'Caiaher  y.  The  Commonwealth,  5  Watts  &  S.  36.a^ 

Neither  csm  the  king  create  any  new  office  inconsistent  with  our  consti- 
tution, or  prejudicial  to  the  subject. 

2  Inst.  540;  3  Sid.  141 ;  Moor,  808;  4  Inst.  300. 

And  on  this  foundation  it  was  held,  that  an  office  created  by  letters 
patent  for  the  sole  making  of  all  bills,  informations,  and  letters  missive  in 
the  council  of  York,  was  unreasonable  and  void. 

Jon.  231,  Mounson  t.  Leister. 

So  it  hath  been  held,  that  the  king  could  not  ^nt  to  any  person  to  hold 
a  court  of  equity,  it  being  a  special  trust  committed  to  the  king,  and  not 
by  him  to  be  entrusted  to  any  other  except  his  chancellor. 

Hob.  63. 

So,  a  commission  to  seize  the  goods  and  imprison  the  bodies  of  all 
persons  who  should  be  notoriously  suspected  of  felonies  or  trespasses, 
without  any  indictment  or  legal  process  against  them,  was  held  illegal  and 
void. 

4  Ass.  5;  Bro.  Qmmimon^  3, 15, 16;  3  Inst.  54. 

So,  commissions  to  assay  weights  and  measures,  being  of  new  invention, 
were  condemned  by  parliament.(a) 

4  Inst  163.    (a)  18  E.  3,  c.  1,  4. 

So,  when  one  Chute  petitioned  the  king  to  erect  a  new  office  for  regis- 
tering all  strangers  except  merchant  strangers,  and  to  grant  the  said  office 
to  the  petitioner  with  or  without  fees,  it  was  resolved  by  all  the  judges, 
that  the  erection  of  such  office  for  the  benefit  of  a  private  person  was 
against  law. 

Co.  116. 

So,  it  is  held  by  Lord  Coke,  that  the  king  could  not  authorize  persons 
to  take  care  of  rivers  and  the  fisheiy  therein,  according  to  the  method  pre- 
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tmbed  by  Ibe  statote  of  West  2,  (13  E.  1,  at.  1,)  c.  47,  before  tlie  maki^ 
of  that  statute. 

SiBrt*478* 

[By  stat  22  6. 3,  c.  82,  if  any  office  of  the  name,  nature,  description,  or 
purpose  of  the  offices  thereby  abolished,  shall  be  established  hereafter,  the 
same  shall  be  deemed  and  taken  as  a  new  office.] 

Vide  Head  of  "  Office  ahd  Officees." 


4.  CfhU  PrerogaUve  in  nuikit^  War  and  Peace, 

The  power  of  making  war  or  peace  is  inter  jura  jwnmt  tmpem,  and  in 
England  (a)  is  lodged  sm^y  in  the  king;(ft^  though,  as  my  Lord  Hale 
says,  it  ever  succeeds  best  when  done  by  parnameiitaiy  adyiee. 

Hal.  Hist  P.  C.  159 ;  7  Co.  95.  (a)  The  ju»  gk£i,  both  militaiy  and  eiTil,  is  ons 
of  the /lira  majetiaiui  and  theiefoie  no  man  can  levy  war  in  this  kiaffdem  without  the 

kin^*8  conunisaion.    3  Inst.  9. J{h)  The  diaj^niea  touching  the  disposition  of  the 

mihiia  are  now  settled,  and  declared  to  be  the  rifffat  of  the  crown,  by  the  statutes  of 
IS  Car.  S,  c  6;  and  13  &  14  Car.  3,  c.  3 ;  Hal.  Hist  P.  C.  130. 

A  general  war,  according  to  my  Lord  Hale,  is  of  two  kinds : 

Hal.  Hist  P.  C.  163. 

1.  Bettum  solemnUkr  denunciaium,  2.  Bellum  non  solemnUir  denun- 
ciaktm.  The  first  is,  when  war  is  solemnly  declared,  or  proclaimed  by 
our  king  against  another  prince  or  state,  which  is  the  most  formal  solemnity 
of  a  war  now  in  use.  2dly,  When  a  nation  slips  suddenly  into  a  war 
without  any  solemnity,  which  happens  by  granting  the  letters  of  marquej 
by  a  foreign  prince  in  invading  our  coasts,  or  setting  upon  the  king's  navy 
at  sea:  and  hereupon  a  real,  though  not  a  solemn  war,  may  and  hath 
formerly  arisen;  and  therefore  to(c)  prove  a  nation  to  be  at  enmity  with 
England,  or  to  prove  a  person  to  be  an  alien  enemy ^  there  is  no  necessity 
of  showing  any  war  proclaimed ;  but  it  may  be  averred,  and  so  put  upon 
the  trial  of  the  country ,((Q  whether  there  was  a  war  or  not 

(je)  When  the  courts  of  iastice  are  open,  and  the  judges  and  ministers  of  the  same 
may  by  law  protect  men  from  oppression  and  yiolenoe,  and  distribute  justice  to  all,  it 
is  said  to  be  time  of  peace ;  so,  when  by  inTasion,  insurrection,  and  rebellions,  ftc,  the 
peaceable  course  of  justice  is  disturbedf,  then  it  is  said  to  be  time  of  war ;  and  the  trial 
nereof  is  by  the  records  and  judges  of  the  courts  of  justice.  Co.  Lit  249.  pudge 
Blackstone  says,  that  in  order  to  make  war  completely  effectual,  it  is  necessary  with  us 
in  England  tint  it  be  publicly  proclaimed  by  the  king's  authority,  and  then  all  parts 
of  the  nation  are  bound  by  it  1  Black.  Com.  358.  But  a  plea  of  alien  enemjr  has 
been  held  good,  thouffh  no  war  had  been  proclaimed,  by  reason  of  onen  acts  of  hostility. 
Cro.  Eliz.  149.  And  Sir  M.  Foster  says,  that  a  peison  mar  be  indicted  for  treason  m 
adherinff  to  an  enemy,  without  showing  any  war  proclaimed,  and  that  public  notoriety 
is  sufficient  evidence  of  the  fact  Disc.  1,  c.  3,  s.  13.  Therefore,  although  accordlnff 
to  the  law  of  nations  it  is  necessary  to  a  juttum  Ifdium  that  it  should  be  proclaimed, 
(Orotius  de  iure  B.  &  P.  lib.  3,^  c.  a,  s.  5,  11;  and  Tide  Ciosro  de  Off.  liK  I,)  iv  older 
that  it  may  appear  to  be  a  war  of  the  community,  and  not  of  private  individuM,  yet  the 
subjects  of  this  country  may  be  affected  by  the  legal  consequences  of  war  without  any 
proclamation  of  itg    (d)  Owen,  45 ;  [Cro.  Eliz.  143 ;  Freem.  41.] 

Peace  is  of  two  kinds :  1st,  Positive  or  contracted.  2dly,  Such  a  peace 
as  is  only  a  negation  or  absence  of  war.  A  positive  ^eace  is  such  as 
ariseth  by  contractor,  capitulations,  leagues,  or  truces  between  princes  or 
states  that  have /tira  summ  imperUy  and  is  of  two  kinds.  1.  Temporaiiy, 
which  is  properly  a  truce,(e)  which  is  a  cessation  from  war  already  begtin ; 
and  then  the  term  being  elapsed,  the  princes  or  states  are  ipsofaeta  m  the 
former  state  of  war,  unless  it  be  protracted  by  new  capitulations,  or  be 
otherwise  provided  in  the  instrument  or  contract  of  the  truce.   2.  Perpetui^ 
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Me  iermmo  or  indefinite,  which  reg|idarly  continues  aoooiduig  to  the  tenour 
or  conditions  of  the  i^reement,  until  some  new  war  be  raised  between  the 
princes  or  states  upon  some  emergent  ininiy  suj^osed  to  be  done  bj  the 
one  party  or  the  other ;  and  this  is  properly  called  a  It^iffieyfmdusjjg)  and 
makes  the  princes  and  states  an^iedarati  ;  and  thou^  this  may  be  variously 
diversified,  according  to  the  capitulations,  conditions,  and  qualifications 
of  such  leagues,  yet  mey  are  ordinarily  of  these  kinds.  1st,  L^igues  oflen- 
fflve  and  defen^ve,  which  oblige  the  princes  not  only  to  a  mutuaJ  defence, 
but  also  to  be  assisting  to  each  raier  in  their  military  aggresses  upon  others, 
and  make  the  enemies  of  (me  in  effect  the  common  enemies  of  both. 
2dly,  Defensive  but  not  oflfensive,  obliging  each  to  succour  and  defend  the 
other  in  cases  of  invasion  or  war  by  omer  princes.  3dly,  Leagues  of 
simple  amity,  whereby  the  one  contracts  not  to  invade,  injure,  or  offend 
the  other,  which  regularly  includes  also  liber^  of  mutual  commerce  and 
trade,  and  safeguard  of  merchants  and  traders  in  cither's  dominions. 

Hal.  Hist.  P.  C  159.  (e)  Tbo  diffemnoe  beiweon  a  leafiie  and  tmoe  ii^  that  a  tmoo 
IB  a  cessation  from  war  for  a  certain  time,  bat  a  league  is  an  aVaolate  striking  of  peace. 
4  Inst.  156.  Vide  MoUoy,  e.  7, 8.  {g)  In  all  leagues  the  municipal  laws  of  each  coon- 
tiy  are  excepted.    3  Show.  369. 

2.  A  peace,  which  is  only  a  negation  or  absence  of  war,  is  where  no 
league  or  articles  of  peace  intervene,  nor  yet  any  denunciation  of  war ;  as 
among  divers  princes  in  the  world  who  never  capitulated  one  with  another, 
and  yet  there  is  no  state  of  war  between  them ;  and  the  general  rule  is, 
vhi  bellum  non  est  pax  est, 

Hal.  Hist.  P.  C.  160. 

||And  ahhou^  a  neutral  state  may  fell  into  the  military  possession  of 
one  of  two  beUigerents  still  retaming  her  civil  government,  tiiat  does  not 
necessarily  constitute  her  an  enemy  of  the  other  belligerent,  if  such  other 
belligerent  choose  to  permit  a  continuance  of  amity  andcommerce.  There- 
fore, Hamburg  was  considered  an  independent  state  (a)  in  amity  with 
Great  Britain  after  the  French  had  taken  military  possession  of  her,  but 
the  senate  still  exercising  the  civil  government. 

Hagsdoni  T.  Bell,  1  Maole  &  S.  450.   (a^  G^ivpiM  imyriiAim  cotjmm  tesisn  ei<  ^  ef  emto 

aecetaaria  tunt  tU  ibijtu  txteri  eotutgvi pomnif  turn  mimu  fuampriffaH  inter  $e,  Grotius 
de  Jure  B.dt  P.  lib.3^.  3,  $  9. 

The  king,  in  consecjuence  of  his  power  in  making  war  and  peace,  hath 
a  prerogative  in  the  com  and  royal  mines,  in  saltpetre  and  gunpowder :  may 
enter  into  a  man's  lands  to  make  fortifications ;  (6^  may  lay  on  embargoes, 
grant  letters  of  marque  and  reprisal,(c)  press  soldiers,  ieLilor8,(c{)  &c. ;  and 
mou^  in  many  instances  relating  to  these  matters  tiie  strict  letter  of  the 
law  may  be  exceeded,  yet  firom  the  necessity  of  order,  government,  and 
discipline^  are  they  cowitenanced  and  allowed.;  quod  necessitas  cogU  de- 
/endii. 

(6)  1  RolL  R.  153.  He)  MoUoy,  30 ;  8  Roll.  Abr.  175.  g  Vide  tit.  fibitftert.g— No 
person  can  talLe  the  ship  or  goods  of  the  adyerse  party  unless  he  hath  a  commission 
from  the  kinff,  the  admiral,  or  those  that  are  specially  i^ointed  therennto.  Hal.  Hist 
P.  C.  10S ;  vem.  54.  By  the  law  of  the  Admiralty,  the  property  of  a  ship  taken 
npoB  the  high  sea  without  letters  of  wMrgue^  vests  in  the  king  upon  the  taking.  Garth* 
399.  ■■  ■     Clause  In  a^shorter  which  empowers  the  seizing  the  goods  of  every  person  is 

Ulepil  and  void.   Show.  137.   Vide  1  Black.  Com.  {d)  6  Co.  §7 ;  Hat  134.« ^*  As 

to  the  presdng  of  sailors,  see  Foster  R.;  the  case  of  Alexander  Broadfoot,  fo.  154,  md 
1  BlaelcOom.  418;  and  see  also  Comb.  945. 
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f  Con^ss  shall  have  power  ^*  to  declare  war,  grant  letters  of  marque 
and  repnsaly  and  make  rules  concerning  captures  on  land  and  water." 
Const  U.  S.art.  1,  sect.  8« 
No  state  shall  have  such  power. 
Const  U.  S.  art  1,  sect  10. 

The  President  of  the  United  States  has  as  an  incident  of  his  oiBce  a  ri^t 

to  authorize  the  capture  of  all  enemy's  property,  wherever  by  the  law  of 

nations  it  may  be  lawfully  seized,  and  is  not  restrained  from  authorizing 

captures  on  land. 

The  Emuloas,  1  Gallis.  563.  See  Talbot  t.  Seeman,  1  Cranch,  1 ;  Masonaire 
▼.  Keating,  3  GaUis.  335 ;  The  Venus,  8  Cranch,  253 ;  La  Nereyda,  8  Wheaton, 
108 ;  Pontz  t.  Louisa.  Ins.  Co.,  4  New  Ser.  80.gf 

II  The  power  of  impressing  seafaring  men  for  the  sea  service  by  the  kin^s 
commission  has  been  a  matter  of  some  dispute,  and  submitted  to  with 
great  reluctance,  though  it  hath  very  clearly  and  learnedly  been  shown  by 
Sir  Michael  Foster  that  the  practice  of  impressing  and  granting  powers  to 
the  admiralty  for  that  purpose  is  of  very  ancient  date,  and  hath  been  uni- 
formly continued  by  a  regular  series  of  precedents  to  the  present  time, 
whence  he  concludes  it  to  be  part  of  the  common  law.  The  difficulty 
arises  from  hence,  that  no  statute  has  expressly  declared  this  power  to  be 
in  the  crown,  though  many  of  them  very  strongly  imply  it.  The  statute 
2  R.  2,  c.  4,  speaks  of  mariners  beine  arrested  and  retained  for  the  king^s 
service,  as  of  a  thin^  well  known  and  practised  without  dispute,  and  pro- 
vides a  remedy  agamst  their  running  away.  By  a  later  statute,  if  any 
waterman  who  uses  the  river  Thames  shall  hide  himself  during  the  exe- 
cution of  any  commission  of  pressing  for  the  king's  service,  he  is  liable 
to  heavy  penalties.  By  another,  no  fisherman  shall  be  taken  by  the  queen's 
commission  to  serve  as  a  mariner,  but  the  commission  shall  be  first  brought 
to  two  justices  of  the  peace  inhabiting  near  the  sea-coast  where  the  mari- 
ners are  to  be  taken,  to  the  intent  that  the  justices  may  choose  out  and  re- 
turn such  a  number  of  able-bodied  men  as  m  the  commission  are  contained 
to  serve  her  majesty.  And  by  others,  especial  protections  are  allowed  to 
seamen  in  particular  circumstances  to  prevent  tiiem  from  being  pressed. 
And  ferrymen  are  also  said  to  be  privileged  from  being  impressed  at  com- 
mon law.  All  which  do  most  evidently  imply  a  power  of  impressing  to 
reside  somewhere,  and,  if  anywhere,  it  must,  from  the  spirit  of  the  con- 
stitution, as  well  as  from  the  frequent  mention  of  the  king's  commission, 
reside  in  the  crown  alone. 

1  Black.  Com.  419 ;  Fost.  R.  154 ;  Comb.  245;  2  &  3  P.  &  M.  c.  16 ;  5  Eliz.  c.  5; 
7  &  8  W.  3,  c.  21 ;  2  Ann.  c.  6;  4  &  5  Ann.  c.  19 ;  13  6.  2,  c.  17 ;  2  6.  3,  c.  15; 
11  G.  3,  c.  38 ;  19  G.  3,  c.  75;  Sar.  14. 

The  power  of  impressing  can  only  be  exercised  on  persons  who  have 
voluntarily  chosen  a  seafanng  life,  and  does  not  extend  to  landsmen. 
Fost.  R.  157;  Cowp.  519. 

It  has  been  decided,  that  keelmen  employed  in  navigating  nvers,(a} 
carpenters  employed  on  board  ships  on  a  coasting  or  other  trade,(i)  sea- 
faring men  serving  the  office  of  headborough,(c)  or  being  freeholders  (d) 
or  liverymen  of  London,(e)  or  watermen  of  Londbn,(F)  are  not  exempted 
from  impressment  under  the  several  statutes.  And  it  does  not  appear  that 
&e  captain  or  master  of  a  coal  and  coasting  vessel  is  exempted.(A) 

(a)  1  East,  466.   (5)  13  East,  459.   (e)  6  Tenn  R.  276.   (il)  5  East,  477.   (e)  9  East, 


PREROGATIVE.  65 

{D)  The  King  the  Foontain  of  Jostioe.    (Olarttofrie  Um.) 

466.   (g)  Cowp.  513.   (A)  13  East,  550,  note;  and  see  14  East,  346 ;  5 Term  R.  416 ; 
7  Term  R.  673, 

.  The  king  has  the  power  of  erantine  protections  against  impressment, 
which  is  exercised  by  the  board  of  Admiralty ;  but  these  protections  are 
revocable  at  pleasure  whenever  the  public  service  appears  to  require  it ; 
and  this  notwithstanding  they  are  granted  for  a  specified  time. 

Heibert^B  ease,  16  East,  165.0 

The  king  may  declare  war  against  one  part  of  the  subjects  of  a  prince, 
and  may  except  the  latter  part ;  as  was  done  by  King  William  in  his  de- 
claration of  war  with  France,  where  he  excepted  the  French  protestants ; 
and  of  such  proclamations  all  oiigfat  to  take  notice,  because  the  war  begins 
only  by  the  king's  proclamation. 

Ld.  Raym.  383,  per  Treby,  C.  J. 

^Compacts  and  agreements  made  between  allied  nations  and  the  com- 
mon enemy,  bind  each  other,  when  they  tend  to  the  accomplishment  of 
the  object  of  the  allies. 

MUler  T.  The  Resolotaon,  3  Ball.  15.0^ 

5»  Cfhii  PrarogaUve  a$  Parens  Patris  in  taking  Care  cf  Lifante^  IdioU^  Lunatie»^  and 

Chariiable  iSet. 

The  king,  3S  parens  pairiiBy  hath  the  protection  of  all  his  subjects ;  and 
in  a  particular  manner  is  to  take  care  of  all  those  who  by  reason  of  their 
want  of  understanding  are  incapable  of  taking  care  of  themselves  and 
their  affairs.  By  virtue  of  this  high  trust,  infants,  who  bv  reason  of  their 
nonage  are  under  incapacities,  are  under  tiie  protection  of  the  crown ;  and 
hence  arises  allegiance,  as  a  debt  of  gratitude,  which  can  never  be  can- 
celled, though  the  subject  owing  it  goes  out  of  the  kingdom,  or  swears 
allegiance  to  another  prince. 

gYide  head  of  htfancy  and  Agty  vol.  v.] 

This  trust  lodged  in  the  king,  and  the  jurisdiction  exercised  herein,  ori- 
ginally belonged  to  the  Court  of  Chancery,  and  now,  upon  the  dissolution 
of  the  court  of  wards,  is  again  devolved  on  that  court.  Hence  it  is  every 
day's  practice  in  that  court  to  determine  as  to  the  ri^t  of  guardianship, 
to  pumsh  abuses  in  relation  to  their  persons,  &c. 

1  P.  Wms.  103.    IIYide  head  Ouardianj  toI.  It.) 

If  a  person  appointed  guardian  is  attainted,  or  otherwise  becomes  inca- 
pable, the  trust  devolves  on  the  great  seal  as  the  general  guardian  of  all 
in&nts. 

1  P.  Wms.  706,  in  the  case  of  the  Duke  of  Ormond,  who  was  iq>pointed  gnaidiaii  to 
the  Duke  of  Beaafort. 

In  the  like  manner  and  for  the  same  reason  it  is,  that  idiots  and  lunatics, 
who  are  incapable  of  taking  care  of  themselves,  are  provided  for  by  the 
king  as  pater  patriae. 

Vide  head  of  /dM  and  jMnatia^  toI.  t.  . 

In  like  manner  in  the  ease  of  diarilies,  the  king  pro  bono  publico  has  an 
original  ri^t  to  superintend  &e  care  thereof;  so  that  abstracted  fit)m  the 
statute  43  Eliz.  c.  4,  relating  to  charitable  uses,  and  antecedent  to  it  as 
well  as  since,  it  has  been  every  day's  practice  to  file  informations  in  Chan- 
cery in  tiie  attorney-general's  name,  for  the  establishment  of  charities, 
&c. 

Vide  head  of  ChaniiAle  Ueei^ad  Mortmain,  toI.  u.,  1  P.  Wms.  119. 

Vol.  Vm.— 9  f  2 
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6.  Of  hu  Prerogative  in  Pardoning, 

This  high  prerogative  is  (a)  inseparably  incident  to  the  crown,  and  the 
king  is  intrusted  herewith  upon  a  special  confidence,  that  he  will  spare 
those  only  whose  case,  could  it  have  been  foreseen,  the  law  itself  may  be 
presumed  willing  to  have  excepted  out  of  its  general  rules,  which  the  wis- 
dom of  man  cannot  possibly  make  so  perfect  as  to  suit  every  particular 
case. 

Co.  Lit.  114  b ;  H.  P.  C.  104;  3  Inst.  933;  Show.  384.  (a)  It  is  a  personal  trust 
and  prerogatiye  in  him  for  a  fountain  of  bounty  and  grace  to  his  subjects,  as  he  observes 
them  deseryinff  or  useful  to  the  public,  which  he  can  neither  grant  or  otherwise  extin- 
guish ;  per  Holt,  C.  J.  Ld.  Raym.  214,  et  per  Rokeby,  J.  As  he  cannot  but  have  the 
administration  of  public  revenge,  so  he  cannot  but  have  a  power  to  remit  it  by  his  par- 
dons when  he  judges  it  proper.  Idem.  /0Th6  constitution  of  the  United  States  gives 
to  the  President,  m  general  terms,  **the  power  to  grant  reprieves  and  pardons,  for  of- 
fences against  the  Umted  States.*'  As  to  the  effect  of  a  pardon,  see  U.  States  v.  Wil- 
son, 7  Peters,  160;  1  Baldwin,  91 ;  Perkins  v.  Stevens,  94  Pick.  977;  Evans  v.  The 
Commonwealth,  3  Met  453 ;  Commonwealth  v.  Roby,  19  Pick.  496 ;  State  v.  Twitty, 
4  Hawk.  193.  If  a  pardon  contains  a  condition  that  the  party  shall  leave  the  state, 
the  condition  is  void  and  the  pardon  absolute.  CommonwealUi  t.  Hatsfield,  9  Penn. 
Law.  37.3^ 

Vide  title  "Pakdon." 

7.  Cf  DitpenMationt  and  Non  obstantes. 

The  power  and  prerogative  of  dispensing  with  laws  and  granting  non 
obstccnteSy  hath  always  been  looked  upon  wim  a  jealous  eye,  and  are  said 
to  have  been  first  invented  in  Rome  and  brought  into  this  kingdom  by  the 
pope  and  clergy. 

9  Roll.  Abn  179;  Dav.  69;  9  Mod.  961. 

But,  though  they  have  not  been  fevoured  in  the  courts  of  justice,  yet  it 
hath  been  alwavs  held,  that  the  king  had  a  prerogative  in  certain  cases  to 
grant  dispensations  and  non  obstantes^  which  is  founded  in  plerdhtdine  po^ 
testatis :  and  upon  this  reason,  that  it  is  impossible  for  law-makers  by 
human  prudence  to  foresee  several  particular  cases  that  may  happen, 
wherein  a  law  that  is  good  in  general  might  be  mischievous  in  some  par- 
ticular cases ;  and  therefore,  and  for  the  public  good,  the  law  intrusts  the 
king  (who  is  intrusted  with  the  execution  of  the  law)  to  judge  of  such 
circumstances ;  and  when  such  particular  case  happens,  to  exempt  it  out 
of  the  penalty  of  the  general  law. 

11  Co.  88 ;  Finch.  934 ;  Dyer,  54,  pi.  17. 

The  prevailing  distinction  herein  hath  been,  that  the  king  cannot  b^  any 
previous  license  or  dispensation  make  an  offence  dispunishable  which  is 
malum  in  se;  but  that  in  certain  matters,  which  are  only  mala  proMbiiay 
he  may  to  certain  persons  and  on  some  special  occasions;  and  this  distinc- 
tion the  C.  J.  Vaughan  ^6)  admits,  being  well  understood  and  rightly  ap- 
plied, is  the  best  guide  m  these  matters. 

19  Co.  99 ;  Dav.  75 ;  5  Co.  35.  (h)  In  the  case  of  Thomas  and  Sorrel,  Yaugh.  330, 
to  359,  where  this  learning  is  fully  discussed ;  and  in  Lev.  917 ;  Sid.  6,  7,  S.  C. 

On  this  distinction  it  was  always  held,  that  the  king  could  not  dispense 
with  the  laws  against  murder,  adultery,  stealing,  incest,  sacrilege,  extor- 
tion, perjuiy,  trespass,  and  others  of  the  like  kind ;  (c)  and  that  a  pardon 
for  any  such  like  offence  that  was  malum  in  se  before  it  happened  was 
void. 

Vangh.  834.    (c)  Hence  the  resolution  in  the  Year-Book,  11  H.  7,  pi.  35,  that  the 
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king's  grant  to  the  Bishop  of  Salisbury  and  his  successors  haying  the  custody  of  a 
prison,  that  they  shall  be  quit  of  all  escapes,  &c.,  having  been  allowed  in  eyre,  should 
DC  a  good  discharge  from  any  fine  for  a  negligent  escape  out  of  such  prison,  is  doubted 
in  2  Hawk.  P.  C.  c.  37,  §  28. 

/SThe  President  of  the  United  States  has  no  power  to  dispense  with  the 
execution  of  Ihe  laws. 
Kendall  y.  United  States,  12  Peters,  524.af 

But,  where  a  thin^  lawful  in  its  own  nature  is  made  unlawful  by  act  of 
parliament  only,  as  the  carrpng  bell-metal  or  beer,  &c.,  out  of  the  realm, 
importing  certam  merchandises  in  foreign  ships,  &c.,  selling  wines  beyond 
a  certain  price,  exporting  wool  to  any  other  place  than  Calais,  coining 
money  of  a  base  alloy,  and  other  matters  of  th^  like  na^re  ;  it  seems  for- 
merly to  have  been  taken  for  granted,  that  generally  the  king  might  dis- 
pense with  it  as  to  a  particular  time  or  place,  or  person,  or  even  corpora- 
tion aggregate,  so  far  as  the  public  was  concerned  in  it. 

2  Hawk.  P.  C,  ubi  niprdj  and  sereral  authorities  there  cited. 

Yet,  where  such  dispensation  could  not  but  be  attended  with  great  in- 
conyenience,  as  the  introducing  a  monopoly,  or  frustrating  the  end  for 
which  the  law  was  made,  as  the  licensing  of  a  particular  person  to  import 
foreign  cards  or  wines  prohibited  by  parliament,  and  i^  /ortuniy  u  it 
tended  to  suspend  the  whole  statute  in  general,  it  was  commonly  agreed 
to  be  void. 

2  Hawk.  P.  C,  M  fuprd. 

Also,  wherever  an  act  of  parliament  gives  a  particular  interest  or  right 
of  action  to  the  party  grieved  by  the  breach  of  it,  as  the  statutes  of  mort- 
main, which  give  an  entry  to  the  next  immediate  lord  for  an  alienation  to 
a  corporation ;  the  statutes  against  maintenance,  forcible  entries,  carrying 
distresses  out  of  the  hundred,  suffering  one  in  execution  to  escape,  &c., 
which  give  an  action  to  the  party  gneved  by  the  offence  prohibited ;  it 
seems  to  have  been  always  agreed,  that  no  charter  by  the  king  can  be  of 
any  force  to  bar  the  right  of  the  party  grounded  upon  such  statute ;  be- 
cause it  is  a  settled  rule,  that  the  king  cannot  prejudice  the  interest  of  the 
party. 

Hawk.  P.  C,  Miuprdi  Hob.  214;  Hard.  110. 

/SThe  remission  of  a  penalty  or  forfeiture  under  the  revenue  laws  of  the 
United  States  by  the  Secretary  of  the  Treasury  under  the  act  of  3d  March, 
1797,  before  or  after  judgment,  if  before  actual  payment,  extends  to  the 
shares  of  the  officers  of  the  customs  as  well  as  to  die  interest  of  the  United 
States. 

M<Lane  v.  United  States,  6  Peters,  404;  United  States  t.  Morris,  10  Wheat.  246. 

But  a  pardon  by  the  President  afler  condemnation,  as  to  all  the  interest 
of  the  United  States,  does  not  remit  the  interest  of  the  officers. 
United  States  ▼.  Lancaster,  4  Wash.  C.  C.  R.  64.a^ 

Also,  where  a  statute  is  express,  that  the  king^s  charter  against  the  pur- 
port of  it,  whether  with  or  without  a  clause  of  non  obstante^  shall  be  void ; 
it  is  said  bv  Sir  Ed.  Coke,(a)  that  no  clause  of  non  obstante  can  dispense 
with  it,  unless  it  tend  to  restrain  some  prerogative  solely  and  inseparably 
incident  to  the  person  of  the  king ;  as  the  right  of  pardoning,  or  of  com- 
manding the  service  of  the  subject  for  the  public  weal ;  which  being,  as 
he  seems  to  argue,  founded  on  the  law  of  nature,  are  so  far  inseparable 
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from  the  king,  that  by  a  clause  of  non  obstcmte  he  may  dispense  wifli  any 
statute  whatsoever  which  tends  to  deprive  him  of  them. 

S  Hawk.  P.  C,  ubi  tuprd.    (a)  13  Co.  18. 

On  this  foundation  the  resolution  of  the  judges  in  the  Year-Book,  H.  7, 
is  said  to  be  maintainable ;  in  which  it  is  adjudged,  that  where  the  statute 
of  23  H.  6,  c.  8,  expressly  enacts,  that  patents  to  sheriffs  to  continue  longer 
than  a  year  shall  be  void,  and  the  party  disabled  to  bear  the  office  of 
sheriff,  notwithstanding  any  clause  of  non  obstante;  yet  the  king  by  the 
clause  non  obstanie  might  make  a  good  patent  of  such  office  for  lile. 

9  H.  7,  6  b.    Vide  S  Hawk.  P.  C,  M  suprd. 

In  the  reign  of  King  James  the  Second,  when  the  king's  dispensing 
power  was  endeavoured  to  be  extended,  a  difference  was  taken  and  at- 
tempted to  be  established  in  those  cases,  which  was,  that  as  to  a  general 
law  made  for  public  government,  and  in  which  all  the  king's  subjects 
were  equally  interested,  the  king  might  dispense  with  it,  but  not  wnere 
any  right  or  interest  vested  in  a  particular  person ;  and  it  was  said  to  be 
no  objection  to  such  dispensing  power,  that  the  law  was  made  pro  bono 
publico;  for  that  though  it  was  pro  bono  subdUorumj  yet  not  being  singukh 
runij  but  populi  compIicaHy  the  long  might  dispense  with  it. 

Also  the  following  points  were  determined  in  Sir  Ed.  Hale's  case  in  the 
same  reign.  1.  That  the  king  is  sovereign  or  absolute  prince.  2.  That 
the  laws  of  the  land  are  the  kmg's  laws.  3.  That  to  dispense  with  penal 
laws,  where  the  subject  hath  no  particular  damage,  for  necessary  and  ur- 
^nt  occasions,  is  an  inseparable  prerojnitive  of  the  king.  4.  That  the  king 
IS  sole  judge  of  such  necessity.  5.  That  this  trust  residing  in  him  came 
not  from  me  people,  but  was  a  sovereign  ri^ht  of  the  king  ab  antiquo. 
6.  That  the  dispensation  in  this  case,  because  it  came  within  three  months 
before  any  disability  incurred,  was  a  good  bar  to  the  plaintiff's  action. 

Comb.  91;  3  Show.  475, J>1.  440;  Clift  133. 

These  resolutions  being  thought  of  dangerous  consequence,  as  tending 
in  effect  to  make  the  execution  of  the  most  necessaiy  laws  precarious,  and 
merely  dependent  on  the  pleasure  of  the  king. 

By  the  1  W.  &  M.  sess.  2,  c.  2,  it  is  declared  and  enacted,  "  That  {d\ 

from  and  after  this  present  parliament^  no  dispensation  by  nan  obstante  ot 

or  to  any  statute  or  any  part  thereof  be  allowed,  but  that  me  same  shall  be 

held  void  and  of  none  effect,  except  a  dispensation  be  allowed  in  such  a 

statute." 

[(a)  It  is  remarkable,  that  the  conyention  summoned  by  the  Prince  of  Orange  did  not, 
eyen  when  they  had  the  making  of  their  own  terms  in  the  Deelaralion  cf  Rig&8^ywa!bafe 
to  condemn  the  dispensing  newer  in  general,  which  had  been  aniformly  exercised  by 
the  former  kinffs  or  Englana.  They  only  condemned  it  so  far,  aa  it  had  been  auumed 
and  exerdaed  ^  laU.  fiat  in  the  mil  cf  Bightn^  which  passed  aboat  a  twelyemonth 
after,  the  parliament  took  care  to  secure  themseWes  more  effectually  against  a  branch 
of  prerogatiye,  incompatible  with  all  legal  liberty  and  limitations;  and  they  excluded, 
in  posittye  terms,  all  dispensing  power  in  the  crown ;  yet,  eyen  then,  the  House  of 
Lords  rejected  that  clause  of  the  bill  which  condemned  Uie  exercise  of  this  power  in 
former  kings,  and  obliged  the  Commons  to  rest  contented  with  abolishing  it  for  the 
future.  There  needs  no  other  proof  of  the  irregular  nature  of  the  old  English  goyem- 
ment  than  the  subsistence  of  such  a  prerogatiye,  always  exercised  and  neyer  questioned, 
till  the  acquisition  of  real  liberty  diseovered,  at  last,  the  danger  of  it  Hume's  Hist 
yol.  8,  p.  341,  343.  See  also  the  Journals,]  ^waA  Gray*s  Debates,  yol.  iz.  p.  397  to 
307,  314  to  333,  336  to  344,  396.  Chandl.  Deb.  yol.  i.  p.  394.  As  to  the  dispensing 
power,  see  the  note  of  Mr.  Amos  to  Fortescue,  De  Laudibus  Leg.  Ang.  c.  Ix.,  and  the 
various  authors  there  referred  to.D 
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As  the  above-mentioned  case  of  Sir  Ed.  Hale  is  the  most  remarkable 
case  OB  the  subject,  it  may  not  be  improper  to  insert  it  at  large,  as  taken 
fipom  a  MS.  report,  together  with  the  argument  of  Sir  Ed.  Noi5iey. 

This  is  an  action  of  debt  for  500/.  lounded  on  a  conviction  of  the  de« 
fendant  for  exercising  the  office  of  a  colonel^of  a  foot  regiment,  after  neglect 
to  take  the  oath  of  allegiance  and  supremacy  enjoinea  to  be  taken  by  the 
statute  25  Car.  2,  c.  2,  by  which  statute  the  defendant  hath  forfeited  ^e 
sum  of  5002.  to  him  that  sues  for  the  same. 

Anthony  Gordon  y.  Sir  Ed.  Hale,  Trin.  3  Jac.  9»  in  B.  R. 

The  declaration  sets  forth,  that  the  defendant.  Sir  Ed.  Hale,  the  20th 
of  Nov.,  (xrm.  1  regni  of  this  king,  at  Hackington  in  the  county  of  Kent, 
was  advanced  to  be  a  colonel  of  a  foot  regiment  in  the  said  county,  (which 
the  plaintiff  avers  to  be  a  military  office  and  place  of  trust  under  his  said 
majesty,  and  by  authority  from  him  derived ;)  and  that  the  defendant  held 
and  exercised  the  said  office  for  three  months  then  next  following,  and  to 
the  time  of  exhibiting  the  bill  of  the  plaintiff,  and  did  and  doth  inhabit  in 
the  said  parish  and  county,  and  did  not  either  in  the  Court  of  Chancery  or 
in  this  court,  in  the  next  term  or  in  the  next  quarter  sessions  of  the  peace 
holden  for  the  said  county  of  Kent  or  place  where  he  did  reside,  or  within 
three  months  after  his  admission  to  the  same,  take  the  several  oaths  of  su- 
premacy and  allegiance ;  but  did  wholly  neglect  to  do  the  same,  and  did 
continue,  after  his  neglect,  to  execute  the  said  office,  and  yet  doth  execute 
the  same,  contrary  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided. 

Vide  Hume,  z. 

The  declaration  fiirther  sets  forth,  that  the  said  Sir  Ed.  Hale,  the  de- 
fendant, 29th  March  last,  at  the  assizes  held  at  Rochester  in  the  county  of 
Kent,  before  the  Ld.  C.  J.  Jones  and  Mr.  J.  Withens,  justices  of  oyer  and 
terminer  for  the  said  county,  was  indicted  for  the  said  neglect,  and  for  exe- 
cuting the  said  office  after  the  said  neglect  contrary  to  the  form  of  the  said 
statute  ;  and  thereon  was  in  due  form  of  law  convicted,  as  by  the  record 
thereof  may  appear ;  and  the  plaintiff  entitles  himself  to  the  said  500/. 
forfeited  by  the  defendant  by  the  said  act  on  his  said  conviction,  and  saith 
the  defendant  hath  not  .paid  him  the  same. 

To  this  declaration  l£e  defendant  pleads  in  bar,  that  the  king's  majesl; 
that  now  is,  after  the  defendant's  admission  to  the  said  office,  and  within 
the  three  months  next  ensuing,  and  before  the  next  term  or  quarter  ses- 
sions of  the  peace  after  the  same,  and  before  the  exhibiting  the  bill  of  the 
plaintiff  in  this  court,  viz.,  the  9th  day  of  January  in  the  first  year  of  the 
reign  of  his  present  majesty,  bis  said  majesty, by  his  letters  patent  under 
Ihe  great  seal  of  England  did  dispense,  pardon,  remise,  and  discharge  to 
and  with  the  said  defendant,  of  and  from  taking  the  said  oaths  of  allegi- 
ance and  supremacy,  and  from  receiving  the  sacrament  according  to  me 
use  of  Ihe  church  of  England,  and  from  subscribing  the  test  mentioned  in 
the  act  of  25  Car.  2,  (c.  2,)  or  mentioned  and  contained  in  any  other  acts 
of  parliament,  and  of  and  from  all  crimes,  convictions,  penalties,  forfeitures, 
damages,  and  disabilities  incurred  or  to  incur  at  any  time  then  after  for 
executing  the  said  office,  aft;er  he  should  omit,  neglect,  or  reftise  to  do  and 
perform  any  of  the  said  matters  enjoined  to  be  done  by  the  said  act ;  and 
ftirther,  that  his  said  majesty  by  his  said  letters  patent  did  grant  unto  the 
ddendant,  that  he  should  be  enabled  to  hold  the  said  office  without  taking 
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the  said  oaths  or  subscribing  the  said  test,  as  if  the  said  act  had  never  been 
made. 

To  this  plea  the*  plaintiff  demurred,  and  the  defendant  joined  in  de- 
murrer. 

Mr.  Northey.  I  am  counsel  with  the  plaintiff  in  this  case,  and  am 
humbly  to  show  your  lordship  and  the  court  the  causes  of  this  demurrer. 

This  action  is  grounded  on  the  statute  made  25  Car.  2,  c.  2,  which  re- 
quires, that  all  and  eveiy  person  or  persons,  that  should  be  admitted,  en- 
tered, placed,  or  taken  into  any  office  or  offices  civil  or  military,  or  should 
receive  any  pay,  salaiy,  fee,  or  wages  by  reason  of  any  patent  or  grant  of 
his  then  majesty,  or  should  have  command  or  place  of  trust  from  or  under 
his  said  late  majesty,  his  heirs  or  successors,  or  by  his  or  their  authori^, 
or  by  authority  derived  from  him  or  them  within  this  realm  of  England, 
&c.,  after  the  first  day  of  Eastet  term,  1673,  and  shall  inhabit,  be,  or 
reside,  when  he  or  they  is  or  are  so  admitted  or  placed,  within  the  cities 
of  London  or  Westminster,  or  within  thirty  miles  of  the  same,  shall  take 
the  several  oaths  of  supremacy  and  alleriance  in  his  majesty's  high  Court 
of  Chancery  or  in  the  Court  of  King's  bench  in  the  next  term  after  such 
his  or  their  admittance  or  admittances  into  the  office  or  offices,  employment 
or  employments  aforesaid ;  and  that  all  and  every  such  person  or  persons 
to  be  admitted  as  aforesaid,  not  having  taken  the  said  oaths,  shall,  at  the 
quarter  sessions  of  that  county  or  place  where  he  or  they  shall  reside,  next 
softer  such  his  admittance  or  admittances  into  any  of  the  said  respective 
offices  or  employments  aforesaid,  take  the  said  several  respective  oaths  as 
aforesaid,  and  shall  receive  the  sacrament  of  the  Lord's  Supper,  according 
to  the  usage  of  the  church  of  England,  within  three  mon&s  after  his  or 
their  admittance  into  or  receiving  the  said  authority  and  employment,  in 
some  public  church  on  some  Sunday  immediately  after  divine  service  or 
service  and  sermon,  and  shall  subscribe  the  test  in  the  said  act  mentioned 
at  the  time  when  he  shall  take  the  said  oaths. 

And  by  the  said  act  it  is  further  enacted,  that  all  and  every  the  person 
and  persons  aforesaid,  that  do  or  shall  neglect  or  refuse  to  take  the  said 
oaths  and  sacrament  in  the  said  courts  and  places,  and  at  the  respective 
times  as  aforesaid,  shall  be  ipso  facto  adjudged  incapable  and  disabled  in 
and  to  all  intents  and  purposes  whatsoever  to  have,  occupy,  and  enjoy  the 
said  office  or  offices,  employment  or  employments,  &c.,  and  every  such 
office  and  place,  employment  and  employments,  shall  be  void,  and  is  by 
the  said  act  adjudged  void. 

Then  comes  the  clause  of  forfeiture,  by  which  the  plaintiff  is  entitled  to 
this  action,  which  is,  that  all  and  every  such  person  or  persons  that  shall 
nedect  or  refuse  to  take  the  said  oaths,  or  the  sacrament  as  aforesaid, 
wimin  the  times  and  in  the  places  aforesaid,  and  yet  after  such  neglect  and 
refusal  shall  exercise  any  of  the  said  offices  or  employments  after  the  said 
terms  expired  wherein  he  or  they  ought  to  have  done  the  same,  being 
thereupon  lawftilly  convicted  in  or  upon  any  information,  presentment,  or 
indictment  in  any  of  the  king's  courts  at  Westminster,  or  at  the  assizes, 
every  such  person  and  persons  shall  be  disabled  fi-om  thenceforth  to  sue  or 
use  any  action,  bill,  plaint,  or  information  in  course  of  law,  or  to  prosecute 
any  suit  in  any  court  of  equity,  or  to  be  guardian  of  any  child,  or  executor 
or  administrator  of  any  person,  or  capable  of  any  legacy  or  deed  of  gift,  or 
to  bear  any  office  within  the  realm  of  England,  &c.,  and  shall  forfeit  the 
sum  of  500/.  to  be  recovered  by  him  or  £em  that  shall  sue  for  the  same, 
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to  be  prosecuted  by  an  action  of  debt,  suit,  bill,  plaint,  or  information  in 
any  of  his  majesty's  courts  at  Westminster,  vrherein  no  essoin,  protection, 
or  wager  of  law  shall  lie. 

In  mis  case,  my  lord,  I  shall  lay  down  and  endeavour  to  maintain  these 
two  things : — 

First,  That  the  plaintiff  hath  well  entitled  himself  by  his  declaration  to 
recover  the  500/.  demanded  by  him  against  the  defendant,  according  to 
the  said  act  25  Car.  2,  c.  2,  of  the  late  long. 

Secondly,  That  the  defendant  hath  not  by  his  plea  alleged  any  matter 
that  can  bar  the  plaintiff  from  the  recovery  of  the  same. 

As  to  the  first,  I  conceive,  that  by  the  said  act  four  things  are  neces- 
sarily required  before  the  informer  can  be  entitled  to  bring  an  action  for 
the  500/. 

First,  That  such  person  hath  been  admitted  into  some  office,  place,  or 
employment  within  the  description  and  intention  of  the  said  act. 

Secondly,  That  such  person  after  his  admission  into  such  office  hath 
neglected  or  refused  to  take  the  said  oaths  at  the  times  and  places  by  the 
said  act  directed. 

Thirdly,  That  such  person  after  such  neglect  or  refusal  hath  continued 
to  execute  said  office. 

Fourthly,  That  such  person  be  convicted  thereupon  in  one  of  his  majesty's 
courts  at  W  estminster,  or  at  the  assizes,  at  the  suit  of  the  long,  by  informa- 
tion, presentment,  or  indictment. 

Tlie  plaintiff  hath  shown  all  these  things  in  his  declaration. 

1.  It  is  set  forth,  that  the  defendant  was  admitted  to  be  colonel  of  a  foot 
regiment,  which  is  expressly  averred  to  be  a  military  office  and  a  place  of 
trust  under  his  present  majesty,  and  by  authority  from  him  derived,  accord- 
ing to  the  words  of  the  said  act  of  parliament. 

2.  It  is  expressly  shown,  that  the  defendant  did  neglect  to  take  the  oaths 
of  allegiance  and  supremacy  in  the  next  term  in  the  Court  of  Chancery  or 
this  court,  or  in  the  next  (quarter  sessions  for  the  county  or  place  where  he 
did  then  inhabit,  or  withm  three  months  next  after  his  admission  to  the 
same,  which  are  times  and  places  limited  and  appointed  by  the  said  act 
for  the  taking  of  the  said  oaths. 

3.  It  is  expressly  averred,  that  the  defendant  did  execute  the  said  office 
after  the  times  expired,  and  his  neglect  to  take  the  said  oaths. 

4.  Lastly,  it  is  set  forth  in  the  declaration,  that  the  defendant  was  by 
indictment  at  the  assizes -in  Kent  before  Sir  Thomas  Jones  and  Mr.  Justice 
Withens,  justices  of  oyer  and  terminer  for  the  said  county  of  Kent,  lawfuUy 
convicted  for  executing  the  said  office  after  his  neglect  to  take  the  said 
oaths,  contrary  to  the  form  of  the  said  statute ;  which  is  a  conviction  by 
one  of  the  means,  viz.,  by  indictment,  and  in  one  of  the  courts,  viz.,  at 
the  assizes  in  the  said  statute  mentioned. 

These,  my  lord,  I  conceive  are  made  necessanr  by  the  statute,  but  it  is 
not  incumbent  on  the  informer  to  make  them  all  appear  to  be  so ;  for  as 
to  the  three  first,  they  must  be  proved  on  the  information,  presentment,  or 
indictment  at  the  king's  suit  before  such  officer  can  be  convicted ;  but, 
when  there  is  a  conviction,  the  informer  need  only  show  the  record  thereof. 

If  then  ihe  plaintiff  hath  entitled  himself  to  his  action,  the  next  thing  to 
be  considered  is,  the  matter  alleged  by  the  defendant  in  bar  thereof. 

In  speaking  to  this  I  shall  consider  two  things. 

First,  Whether  the  defendant  shall  be  now  admitted  to  plead  this  dispen- 
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sation  in  bar  of  this  action,  and  "whether  he  hath  not  lost  the  benefit  of  it, 
by  not  pleading  of  it  in  bar  to  the  indictment  whereon  he  hath  been  con- 
victed. 

Secondly,  Admitting  he  may  plead  the  same  now,  whether  the  same 
be  ^od  in  law  to  enable  the  defendant  to  execute  the  said  office  without 
takmg  the  said  oaths,  so  that  he  shall  be  exempted  from  the  penalty 
inflicted  by  the  said  act  of  parliament  for  executing  the  said  office  after 
his  neglectmg  to  take  the  oaths. 

As  to  the  nrst  point,  I  shall  observe  to  your  lordship  the  times  mentioned 
in  the  record  now  before  you :  the  defendant  was  admitted  to  the  office  of 
colonel  the  20th  Nov.,  anno  1  of  this  king;  the  offence  in  executing  the 
said  office  after  his  neglect  to  take  the  oaths  of  allegiance  and  supremacy, 
is  alleged  to  be  the  10th  of  March,  anno  2  of  this  king ;  and  the  convic- 
tion for  the  same  appears  to  have  been  the  29th  of  March,  anno  2 ;  and 
the  dispensation  pleaded  by  the  defendant  was  granted  to  him  the  9th  day 
of  Jan.,  anno  1  of  this  king,  which  was  before  me  offence  and  conviction ; 
so  that  as  to  this  point  the  case  will  be  but  this : — 

An  act  of  parliament  doth  enact,  that  he  who  doth  neglect  to  take  the 
oath  of  allegiance  within  the  certain  prefixed  time,  and  shall  be  convict  of 
the  same  by  indictment,  shall  forfeit  500/.  to  him  who  will  sue  on  such 
conviction  for  the  same ;  the  defendant  neglects  to  take  the  said  oath, 
having  a  dispensation  of  the  same  granted  to  him  before  the  time  lapsed 
for  taking  the  said  oath  ;  and  which  (to  make  a  case)  is  admitted  to  be  a 
good  excuse,  and  may  be  pleaded  in  bar  of  any  indictment  for  that  neglect. 

The  defendant  is  after  indicted  for  the  neglect,  and  pleads  not  guilty  to  the 
same ;  and  an  action  is  brought  by  the  plaintiff  against  him  for  the  500/. 
on  the  said  conviction,  and  the  defendant  pleads  the  said  dispensation  In 
bar.  I  conceive,  with  submission,  he  comes  too  late  ;  for  the  defendant 
had  his  election  to  have  pleaded  the  said  dispensation  in  bar  of  the  indict- 
ment, and  to  have  relied  on  it ;  and  that  was  his  proper  time  to  make  use 
of  the  same  or  to  waive  it,  and  insist  on  his  innocence,  and  plead  not 
guilty ;  and  when  he  pleads  not  guilty,  and  does  not  make  use  of  the  dis- 
pensation for  his  defence,  the  law  construes  it  to  be  a  waiving  of  it ;  and 
he  shall  at  all  times  after  be  estopped  by  his  plea  and  conviction  thereon 
to  say,  that  he  did  not  waive  the  same. 

To  make  this  plain,  I  humbly  submit  to  your  lordship's  consideration, 
that  after  the  conviction  the  defendant  could  never  have  made  use  of  his 
dispensation  to  have  stayed  the  judgment  on  the  same,  which  is  the  ex- 
press opinion  in  the  11  H.  4.  Bro.  tit.  Chartres  de  Pardon^  pi.  15,  the 
words  of  the  book  are,  ^^  He  who  pleads  not  guilty  cannot  plead  a  pardon 
afterwards,  unless  the  pardon  be  of  a  later  date  than  the  time  of  his  plea." 

In  3  Cro.  4,  Margaret '  and  Mardmll's  case,  the  difference  there  taken 
makes  out  the  reason  of  it  to  be  what  I  have  before  offered.  Marshall  in 
the  reign  of  Queen  Mary  had  committed  petit  treason ;  in  the  10  Eliz. 
there  was  a  general  pardon,  notwithstanding  which  she  was  outlawed  for 
the  petit  treason  after,  and  she  brought  a  wnt  of  error  to  reverse  the  same ; 
and  it  was  there  resolved,  that  she  may  asiagn  the  seneral  pardon  for 
error,  because  she  had  no  day  in  court  to  have  pleaded  it,  but  always 
made  de&ult ;  but  that  it  had  been  otherwise  if  she  had  ever  appeared  m 
court,  and  had  not  pleaded  the  same. 

In  a  scire  facias  upon  a  recomisance,  if  the  defendant  appear,  and 
having  a  release  that  he  may  plead,  do  not  plead  it  and  judgment  be  given 
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agahifll  luiBy  be  hath  totally  lost  the  benefit  of  his  release,  and  Aall  not 
be  relieved  in  an  audita  querela  on  the  same  acainst  the  said  judgment, 
for  he  hath  waiyed  the  benefit  of  it  himself;  but  if  judgment  had  been 

EVen  against  him  bj  default  on  a  nihU  returned,  there,  he  should  be  re- 
ered  by  audUa  querela ;  for  that  be  never  had  any  time  before  to  have 
pleaded  it :  This  in  agreed,  my  lord,  in  the  case  cited  of  Marshall  and 
in  Roll.  Abr.  306,  where  divers  cases  to  this  purpose  are  collected  to- 
gether. 

By  this  I  concMve  it  is  very  clear,  that  as  to  the  king,  the  defendant  by 
pleading  not  guilty  to  the  indictment  did  thereby  lose  the  benefit  of  his 
dispensation,  and  could  not  help  himself  by  the  same  against  the  convic- 
tion on  the  said  indictment,  either  in  arrest  of  judgment,  or  by  error.  In 
the  next  place,  I  conceive  that  the  defendant  shall  be  no  more  admitted  to 
use  die  said  dispensation  against  the  plaintiff  than  he  could  against  the 
king;  for  on  the  plaintiff's  bringing  his  action  for  the  5001.  forfeited,  the 
statute  vests  the  benefit  of  the  conviction  in  him,  and  creates  aprivity  be- 
tireen  the  pkdntiff  and  defendant  as  much  as  if  the  plaintiff^  had  been 
party  to  the  record  of  the  conviction  ;  by  the  words  of  the  statute  this  ap- 
pears very  plain,  for  the  words  are,  md  bang  thereof  cantncied  shall  /or' 
fisU  the  turn  of  500i.  to  he  recovered  by  him  who  vMl  me  for  the  same;  this 
action  I  take  therefore  to  be  in  nature  of  an  execution  of  that  conviction, 
and  therefore  the  defendant  shall  not  be  admitted  to  plead  any  matter  pre- 
cedent to  tiie  same  in  bar  of  this  action. 

The  plaintiff  in  this  action  may,  I  conceive,  be  resembled  to  an  adminis- 
trator de  bonis  wm,  who  by  the  statute  18  Car.  2,  c.  8,  ma^  sue  forth  ex- 
ecution on  a  judsm^t  obtained  by  an  executor  or  admmistrator  before 
him ;  and  certaimy  no  man  ever  thought  but  that  statute  put  the  adminis- 
trator de  bonis  non,  to  all  intents  and  purposes,  in  the  same  condition  as 
the  executor  or  administrator  who  obtained  the  judgment  was  in ;  and 
that  the  defendant  cannot  allege  any  matter  whatsoever  against  him,  which 
he  could  not  have  alleged  against  him  who  obtained  the  said  judgment. 

My  lord,  I  conceive  there  is  a  great  difference  where  a  record  of  a  con- 
viction is  the  foundation  of  an  action  such  as  without  which  the  action 
will  not  lie ;  and  where  it  is  an  evid^ce  only  which  the  plaintiff  mi^ 
make  use  of  or  may  let  it  alone,  and  yet  maratain  his  action  ;  as  in  the 
case  of  a  conviction  on  an  indictment  of  battery,  which  is  evidence  the 
plaintiff  in  an  action  for  the  same  battery  may  make  use  of^  or  maintain 
his  declaration  by  otiier  proof.  In  the  first  of  mese  cases  the  record  must 
be  taken  to  be  true  according  to  the  tenor  of  it,  till  it  be  reversed  by 
enor ;  but  in  the  other  case  me  defendant  is  not  at  all  concluded  by  it, 
for  the  plaintiff  doth  not,  nor  can,  rehr  on  the  same  as  he  doth  on  the 
first ;  for  there  the  conviction  is  so  much  the  foundati(»i  of  the  plaintiff's 
action,  that  I  conceive  he  might  have  declared  only  on  the  same,  and 
have  set  nottiing  out  in  his  declaration,  but  that  the  defendant  was  indict- 
ed and  convicted  for  the  offence  contained  in  the  indictment. 

If  the  defendant  shall  be  admitted  to  plead  this  plea  now,  he  shall  there- 
by fiJsify  the  record  of  the  conviction  in  the  very  point  tried ;  which  he 
shall  never  be  admitted  to  do,  as  appears  by  Lord  Coke's  P.  C.  fol.  230. 

For  these  reasons  and  authorities,  I  shaft  conclude  as  to  the  first  point, 
that  the  defendant,  by  pleading  not  guilty  to  the  indictment,  hath  waived 
the  benefit  of  his  dispensation,  and  shall  never  have  advantage  of  tiie 
same  to  avoid  the  execution  of  ttie  judgment  in  the  conviction  on  that  in- 
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dictment  which  is  to  be  executed  by  this  action  according  to  the  direction 
of  the  statute. 

But  admitting  this  point  to  be  against  the  plaintiff,  and  that  the  defend- 
ant hath  liberty  to  plead  the  dispensation  to  this  action,  I  conceive  it  is  no 
bar;  but  that,  notwithstanding  the  same,  the  plaintiff  shall  recoyer  ;  for  that 
the  dispensation  was  merely  void  in  law  and  could  not  enable  the  defend- 
ant to  execute  the  said  office,  without  taking  the  said  oaths,  nor  exempt 
him  from  the  penalties  inflicted  by  the  said  act  on  his  executing  the  said 
office  after  his  neglect  to  take  the  said  oaths  according  to  the  said  act. 

I  shall  not  trouble  your  lordship  with  a  discourse  on  mm  obsUmtes  in  gene- 
ral, nor  how  nor  where  they  were  brought  into  the  world ;  and  shall  not  deny, 
but  agree,  that  the  king  hath  by  his  prerogative  a  power  of  dispensing  with 
penal  laws  in  many  cases ;  and  it  is  a  great  use  and  advantage  to  the  sub- 
ject  as  well  as  to  himself,  that  he  hath  such  a  power ;  for  althou^  acts  of 
parliament  pass  with  the  greatest  deliberation  that  can  be,  yet  the  judmnents 
of  the  law-makers  are  but  finite  and  fallible,  and  they  cannot  possibfy  fore- 
see all  events  that  may  happen ;  and  that  which  was  well  intended  and 
specious  in  the  theoiy,  may  be  fatal  in  the  practice ;  and  to  particular  per- 
sons there  may  be,  without  the  aid  of  this  prerogative,  the  greatest  injus- 
tice many  times  done  by  the  help  of  a  law ;  but  though  me  king  have 
such  a  prerogative,  yet  mat  prerogative  is  bounded  by  me  law ;  and  with 
some  acts  of  parliament  the  king  cannot  dispense  at  all  to  any  persons  in 
any  cases  ;  with  other  acts  thou^  he  may  dispense,  yet  not  to  all  persons 
nor  in  all  cases. 

That  the  king  cannot  dispense  with  some  acts  of  parliament  to  any  per- 
son, will  appear  from  11  H.  7,  fol.  11,  12 ;  the  king  cannot  dispense  with 
a  law  that  prohibits  an  act  that  is  malum  in  se  ;  as  me  king  cannot  license 
a  man  to  kill  another,  nor  do  any  nuisance  to  the  common  highway ;  and 
if  such  licenses  be  granted,  they  are  void. 

The  king  cannot  dispense  with  an  act  of  parliament  which  is  of  public 
concernment,  and  in  which  the  people  have  any  interest ;  for  that  is  so 
vested  in  them  that  the  king  cannot  divest  it.  The  statutes  of  13  R.  2, 
c.  3,  15  R.  2,  c.  5,  and  2  H.  4,  c.  11,  being  statutes  declaring  the* 

i'urisdiction  of  the  court  of  the  admiral,  for  that  all  the  subjects  of  the  realm 
ave  interest  in  them,  cannot  be  dispensed  with  by  any  non  obstante;  this 
appears  by  Coke's  Juris,  of  Courts,  fol.  135.  Whether  the  law  now  dis- 
pensed with  be  not  of  public  concernment,  and  the  people  have  not  an  in- 
terest in  it,  I  shall  leave  to  the  consideration  of  the  court,  on  consideration 
of  the  statute. 

This  I  only  offer  to  your  lordship,  to  show  your  lordship,  that  this  great 
prerogative  of  the  king  may  be  bounded. 

I  shall  confine  myself  in  my  further  discourse  touching  the  bounding  of 
this  great  prerogative  of  the  king,  purely  to  the  statute  now  before  your 
lordship ;  and  I  shall  lay  down  mis  rule,  that  wherever  an  act  of  parlia- 
ment do^  absolutely  and  directly  enjoin  and  prohibit  the  doing  of  any 
action,  and  doth  create  a  disability  to  any  purpose  to  fall  on  any  person 
on  the  doing  or  not  doin^  of  such  act,  (let  the  concern  of  such  statute  be 
what  it  will,)  the  king,  with  submission  I  conceive,  by  reason  of  the  clause 
of  disability,  cannot  dispense  with  such  law  by  a  non  ohstofnte,  either  before 
the  doing  or  not  doing  such  action  enjoined  or  prohibited,  or  after ;  although 
he  might  have  dispensed  with  the  same  if  such  action  had  been  prohibited 
only  ^  modOy  as  on  a  penalty  given  to  the  king.     This  I  shall  endeavour 
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to  make  out  by  authorities ;  for  that  clearing  the  same  will,  I  conceive, 
determine  the  question  on  tiiis  statute  now  before  your  lordship ;  which  I 
shall  then  come  shortly  to  consider. 

By  the  statute  31  Eliz.  c.  6,  it  is  enacted,  that  every  admission,  institu- 
tion, and  induction,  on  any  simoniacal  contract  to  any  ecclesiastical  benefice, 
shall  be  utterly  void ;  and  the  person  so  corruptly  taking  such  benefice, 
shall  thereupon  and  from  thenceforth  be  adjudged  a  disabled  person  in 
law  to  have  and  enjoy  the  same.  If  a  person  be  simoniacally  inducted  to 
any  benefice,  the  same  by  this  act  immediately  becomes  void ;  and  the 
incumbent  is  so  absolutely  disabled  for  ever  after  to  be  presented  to  that 
church,  as  that  the  king  himself  (to  whom  the  law  giveth  the  title  of  pre- 
sentation in  that  case)  cannot  present  him  again  to  £at  living ;  for  the  act 
binds  the  king  in  that  case,  and  he  cannot  dispense  with  the  same ;  and 
this  only  by  reason  of  the  disability  therein. 

This,  my  lord,  appears  by  Co.  Lit.  120,  3  Inst.  154,  where  the  dif- 
ference between  an  act  of  parliament's  making  a  disability,  and  prohibiting 
any  matter  sub  modOj  is  taken ;  and  so  it  hath  beep  often  resolved  on  the 
statute ;  Cro.  Jac.  385.  The  King  against  the  Bishop  of  Norwich  and 
others,  and  the  same  case  Hob.  75,  are  expressly  .so  resolved ;  so  is  the 
case  of  Smith  v.  Sherbom,  Moor,  pi.  1299. 

By  the  statute  5  £.  6,  c.  16,  it  is  enacted  that  every  person  that  shall  give 
or  contract  to  give  any  sum  of  money  for  any  office,  or  shall  make  any  promise, 
s^eement,  or  assurance  for  any  office  mentioned  in  the  same  act,  shall  im- 
mediately thereon  be  adjudged  a  disabled  person  in  law  to  all  intents  and 
purposes  to  have  and  enjoy  such  office.  Sir  Robert  Vernon  being  cofferer 
to  King  James  the  First,  contracted  with  Sir  Arthur  Ingram  to  sell  his 
office  (die  same  being  an  office  within  the  said  act)  to  the  said  Sir  Arthur, 
and  agreed  to  surrender  it,  to  the  intent  that  Sir  Arthur  might  obtain  a 

Eant  hereof;  whtch  was  done,  and  Sir  Arthur  obtained  a  grant  from  the 
ng  of  the  same :  The  office  was  adjudged  after  to  be  void  ;  and  that  Sir 
Arthur  was  a  person  disabled  by  the  statute  to  take  that  office ;  and  that 
no  turn  obstcmte  could  dispense  with  the  said  act  to  enable  him.  Co.  Lit. 
234 ;  Hob.  75 ;  Cro.  Jac.  386. 

From  these  cases  it  is  plain,  the  king  cannot  dispense  with  an  act  enact- 
ing a  disability  on  the  doing  or  not  domg  any  action,  after  the  action  en- 
jomed  or  prohibited  to  be  done  is  done,  or  omitted  to  be  done,  contrary  to 
&e  act ;  and  that  if  this  dispensation  to  Sir  Ed.  Hale  had  come  after  his 
refusal  to  take  the  oaths,  and  his  exercising  the  office  contrary  to  the  act, 
it  had  been  ineffisctual  to  enable  him  against  this  statute. 

Now,  my  lord,  I  shall  consider  whether  the  king  may  dispense  with 
such  act  enacting  such  disability  on  the  doing  or  not  doing  any  action, 
after  the  action  enjoined  or  prohibited  to  be  done  is  done,  or  omitted  to 
be  done,  contrary  to  such  statute ;  and  I  conceive  he  cannot ;  for,  with 
submission,  the  reason  why  the  king  cannot  in  cases  cited  dispense  with 
these  persons  is,  not  because  disabiuty  is  attached,  but  because  the  king 
cannot  control  an  act  of  parliament,  and  make  a  person  capable  against  the 
express  provisions  of  die  same ;  which  he  doth  as  much  do  when  he 
grants  a  dispensation  precedent  to  the  offence,  as  when  it  is  granted  subse- 
quent. This,  my  lord,  I  shall  a  little  enlarge  on  when  I  come  to  consider 
the  statute  now  in  question. 

As,  for  instance,  if  the  king  should  license  anv  person  who  hath  an 
office  within  the  statute  of  5  &  6  E.  6,  c.  16,  to  sell  the  same,  and  another 
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to  buy  it  non  obstante  tlie  said  statute  of  E.  6,  this  cerltainly  would  be  a 
void  non  chHante^  although  it  were  before  any  contract  made  for  such 
office ;  and  such  non  obstante  would  not  hinder,  but  that  the  statute  would 
avoid  the  said  office,  and  the  purchaser  would  become  and  remain  dis- 
abled to  hold  such  office.  This  was  agreed  by  all  the  jud^  who  argued 
for  the  king's  prerogative  to  dispense  with  penal  laws  in  die  ease  of 
Thomas  v.  Sorrel,  touching  wine-licenses,  which  was  in  the  Excbequei^ 
chamber  about  ten  years  since ;  and  so  it  dc^h  appear  by  my  Lord  Vaugjban'a 
argument  in  his  Rep.  fol.  354,  ix^ich  cannot,  I  humUy  conceive,  be  di»- 
tiimiifihed  fiN>m  this  case  now  before  your  lordship. 

Now,  my  lord,  I  shall  consider  this  statute  whereon  this  question  arises ; 
and  with  submission  I  conceive  this  dispensation  of  Uiat  statute,  tboudi 
panted  before  the  offence  committed,  can  no  more  be  maintained  to  be 
lawful  than  can  the  dispensations  in  the  cases  before  cited  on  the  statute 
of  the  5  fc6  £.  6,  c.  16,  of  offices,  and  31  Eliz.  e.  6,  of  simony;  but  this 
shall  be  ineffectual  for  enabling  the  defendant  against  this  act,  for  the  same 
reasons  that  those  dispensations  were  useless  a^iinst  the  disabilities  created 
by  those  laws. 

For  by  this  statute  it  is  directed  and  positively  enacted,  That  every  per«- 
son  admitted  to  any  office,  &c«,  shall  take  the  oaths  of  allegiance  and  su- 
premacy, either  in  the  Court  of  Chancery  or  in  this  court,  in  the  next  term 
after  his  admittance  to  the  same,  or  at  nie  quarter  sessions  for  the  county 
or  place  where  he  shall  reside,  next  after  such  his  acfanittance ;  and  shafi 
receive  the  sacrament  within  three  months  after  his  admission  to  the 
sanoe. 

Then  comes  the  disabling  cause,  That  every  person  that  doth  or  shaU 
nedect  or  refuse  to  take  the  said  oaths  and  sacrament  in  the  said  eourts 
and  places,  and  at  the  respective  times  aforesaid,  dudl  be  i^fo  /acta  ad-  % 
judged  incapable  and  disabled  in  law  to  all  intents  and  purposes  whatso- 
ever, to  have,  occupy,  or  enjoy  the  said  office ;  and  every  mch  office  shall 
be  void,  and  is  thereby  void. 

Every  man  by  the  common  law  had  a  doable  capacity  as  to  offices. 

1.  He  was  capable  to  take  the  same. 

2.  He  had  a  capacity  to  hold  the  same  for  any  time  whatK)ever. 

The  statute  works  not  at  all  upon  the  first  capacity,  but  every  person 
remains  notwithstanding  as  capable  of  taking  as  ever ;  but  it  quite  changes 
his  capacity  of  holding,  and  annexes  a  condition  precedent  to  the  same; 
on  performing  which  condition  only  he  diall  be  capable ;  and  till  that  be 
performed,  by  judgment  of  this  act  he  is  incapable. 

This,  I  conceive,  may  properly  be  called  an  incapacity ;  for  that  he, 
who  is  incai)able  to  any  one  purpose,  is  as  properly  said  to  be  a  person 
incapable  as  if  he  was  disabled  to  all  purposes. 

Tlie  intent  of  the  statute  appears  to  be  the  same  as  if  it  had  been  ei^ 
acted  in  these  words.  That  no  man  shall  hold  an  office  above  three  montlis, 
^unless  within  the  three  months  he  take  the  oath  of  allegiance,  in  which 
case  it  would  b»  plain,  that  a  disability  to  hold  beycnul  three  months 
would  attach  on  every  one  who  should  accept  an  office  so  soon  as  he 
should  accept  the  same ;  which  could  not  be  removed  but  by  qualifying 
himself  as  the  act  directs. 

If  the  dispensation  pleaded  will  enable  the  defendant  to  hold  the  office 

without  qualifying  himself  by  taking  ^  oaths,  then  may  the  king  enable 

-«a  man  in  a  point  wherein  he  is  disabled  by  act  of  parliament ;  which  is 
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expressty  contniy  to.  the  reason  of  llie  eases  I  before  cited ;  and  here  it 
doUi  appear  the  disability  was  attached  in  the  defendant  before  the  dispen» 
aation  granted ;  for  he  was  admitted  to  the  office  the  28th  Noyember,  and 
tiie  dsfiqpensation  was  not  granted  till  January ;  and  therefore,  according  io 
what  I  hare  offered,  it  comes  too  late. 

By  tiie  statute  7  Jac.  c.  6,  for  taking  the  oath  of  allegiance,  it  is  eqacted, 
Hiat  every  member  of  the  House  of  Commons,  at  any  parliament  or  ses- 
sion to  be  assembled,  before  he  shall  be  permitted  to  enter  into  the  said 
house,  fihall  take  the  said  oath  before  the  persons  mentioned  in  the  said 
statute. 

By  the  opinion  of  Lord  Vanghan,  the  king  cannot  diq>ense  with  that 
act;  for  that  every  member,  so  soon  as  chosen,  is  persona  imdnliSj  and 
AaH  not  be  permitted  to  enter  the  house  without  the  oath  taken. 

My  iord^  by  the  very  dispensation  it  appears,  that  the  king's  counsel, 
who  drew  it,  were  willing  to  make  what  provision  they  could  asainst  the 
disability  incurred  by  the  taking  the  said  office  of  a  colonel,  which  the  de- 
fendant had  not  three  months  ^en  the  dispensation  was  granted ;  yet  he  is 
thereby  expressly  discharged  from  all  disabilities  incurred  by  the  said  act; 
which  seems  to  admit  there  was  a  sort  of  incapaci^  then  on  the  defend- 
ant ;  to  remove  which  the  dispensation  cannot  be  of  any  avail  for  the  au* 
thorities  I  have  before  cited. 

I  shaU  humbly  offer  this  &rther  matter  to  your  lordship's  consideration, 
tiiat  this  case  as  to  the  statute  is  prima  impressianis ;  and  that  this  prero- 
gative was  never  made  use  of  herein  since  the  making  of  the  statute,  al- 
though many  persons  at  the  time  of  the  making  of  this  act  stood  in  need 
of  tiie  aid  of  it,  and  for  want  of  which  they  lost  their  employments,  and 
the  late  king  the  benefit  of  their  services. 

I  shall  in  the  next  place  consider  the  authorities  of  Sir  Ed.  Coke  in  his 
12  Rep.  18,  which  I  foresee  will  be  objected  to  me,  and  I  shall  state  it, 
and  give  such  answer  to  it  as  occurs  to  me,  and  submit  the  whole  matter 
to  your  lordship's  consideration. 

There  my  Lord  Coke  saith,  that  no  act  can  bind  the  king  fix)m  any  pre- 
rogative which  is  sole  and  inseparable  to  his  person,  but  that  he  may  dis- 
pense with  it  by  a  mm  obsiantey  as  a  sovereign  power  to  command  any  of 
his  subjects  to  serve  him  for  the  weal  public ;  and  that  this  royal  power 
cannot  be  restrained  by  any  act  of  parUament;  and  for  that  he  relies  on  a 
case  2  H.  7,  fol.  6,  which  is  on  the  statdte  23  H.  6,  c.  8,  which  enacts, 
that  all  patents  mad^  or  to  be  made  of  any  office  of  a  sheriff,  &c.,  for  a 
term  of  years,  for  life  or  longer,  shall  be  void  and  of  no  effect,  any  clause 
or  parole  of  ntm  obstante  put  or  to  be  put  in  such  patents  to  be  made  not- 
widistanding;  and  further,  whoever  shall  take  upon  him  or  them  to  accept 
or  occupy  such  office  of  ^eriff,  by  virtue  of  such  grants  or  patents,  shall 
stend  perpetually  disabled  to  be  or  bear  the  office  of  sheriff  within  any 
couniy  in  England;  yet,  saith  my  Lord  Coke,  there  the  king  by  his  royal 
prerogative  may  command  any  person  to  serve  him  for  the  weal  public  as 
sheriff  of  any  county  for  years  or  for  life ;  so  he  saith  it  was  resolved  by 
all  the  judges  of  En^and  in  the  Exche<}uer-chamber  in  that  case. 

This,  and  some  c^er  matter  of  the  like  nature,  which  are  put  together 
by  my  Lord  Coke,  are,  with  submission,  the  only  authorities  in  the  law 
that  seem  to  cive  countenance  to  this  dispensation  now  before  your  lord- 
dnp.  I  dialf  briefly  consider,  whether  that  be  any  authority  or  not;  and 
if  it  be,  whether  it  differs  from  the  case  now  before  your  lordship. 

o2 
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To  the  first,  I  conceire  it  is  the  single  opinion  of  Sir  Ed.  Coke,  but  he 
is  mistaken  in  the  case  on  which  he  relies;  for  by  the  book  2  H.  7,  6,  on 
which  he  relies,  it  appears  plainly  that  there  never  was  any  such  resolu- 
tion as  he  cites,  but  a  sudden  opinion  given,  and  at  that  time  the  judges 
declared  they  would  not  be  bound  by  what  they  then  said,  but  advised  the 
king's  counsel  to  consider  well  the  point;  and  so  they  said  they  would ; 
and  by  Bro.  Abr.  tit.  Pari.  45,  109,  where  he  rather  repeats  than  abridges 
the  cases,  it  appears,  nothing  more  was  ever  done  in  that  matter,  but  it 
rested  and  was  never  adjudged.  The  ^at  foundation  failing,  the  super- 
structure of  Lord  Coke  thereon,  and  his  opinion,  must  needs  fall  and  be 
rejected  as  an  opinion  grounded  on  a  palpable  mistake. 

But  admit  that  case  and  the  reason  of  it  to  be  law,  that  the  king  cannot 
be  deprived  of  the  power  of  commanding  any  of  his  subjects  to  serve  him, 
yet  I  think  it  differs  quite  from  the  case  now  before  your -lordship;  and  the 
reason  of  it  can  now  be  no  rule  in  this  case,  for  these  reasons. 

The  statute  23  H.  6,  c.  8,  was  an  act  purely  restraining  that  power  the 
king  had  of  commanding,  and  was  rather  a  disabling  the  king  than  the 
subject;  for  it  took  away  the  power  the  king  had  of  granting  the  office  for 
years,  life  and  inheritance,  and  by  consequence  wiis  a  total  depriving  him 
of  the  use  of  some  of  his  subjects  at  some  times;  and  I  may  very  well 
allow  that  such  act  of  parliament  did  not,  nor  can  bind  the  king:  but,  my 
lord,  in  the  act  of  parliament  now  in  question,  the  prero^tive  nor  the 
power  of  the  king  is  not  in  any  manner  touched;  for  the  kmg  may  grant 
an  office  to  any  person,  or  may  command  any  person  to  serve  him,  as  he 
might  have  done  before  this  law;  and  he  is  m  no  sort  deprived  of  the 
use  of  his  subject  by  any  thing  in  the  statute ;  for  this  statute  is  a  direc- 
tion and  obligation  on  the  subjects  to  qualify  themselves  according  to  the 
act,  to  obey  the  command  the  king  shall  lay  on  them ;  and  there  is  no- 
&in^  in  this  act  that  excuses  any  person  from  serving  the  kin^,  when  he 
by  his  royal  command  requires  his  service,  but  he  is  at  his  penl  to  qualify, 
himself  for  that  service  and  to  do  the  same;  and  if  he  be  one  incapable, 
it  is  by  his  own  voluntary  neglect,  and  he  is  punishable  by  law  for  the 
same,  as  every  other  man  is  who  without  any  reason  refuses  to  serve  the 
king  in  what  station  he  is  pleased  to  require  his  service  in. 

This,  my  lord,  will  appear  plain  from  the  resolution  of  the  case  of  Sir  John 
Read,  which  was  in  the  Excheauer  Hil.  27  &  28  Car.  2.  Sir  John  Read 
was  by  the  late  king  made  sheriff  of  Hertfordshire,  and  Sir  John  was  duly 
syrom  into  the  said  office;  but  after  neglecting  to  take  the  oaths  and  re- 
ceive the  sacrament  enjoined  by  the  law  now  before  your  lordship,  the 
office  became  void ;  whereupon  an  information  was  exhibited  against  Sir 
John  Read  in  the  Exchequer,  setting  forth  the  statute  of  25  Car.  2,  c.  9, 
and  that  he  was  appointed  and  sworn  sheriff  for  that  county,  and  did 
neglect  to  qualify  himself  by  taking  the  oaths  according  to  the  said  act, 
whereby  the  office  became  void  by  his  voluntary  neglect ;  and  the  public 
justice  m  the  administration  thereof  in  that  county^  as  to  the  office  of  she- 
riff, was  obstructed.  On  this  information  the  said  Sir  John  Read  was 
convicted  and  fined  in  the  said  court;  for  the  court  there  was  of  opinion 
that  the  statute  never  intended  to  put  it  in  the  power  of  any  man  by  his 
own  act  to  discharge  himself  of  diat  duty  he  owed  the  kui^,  but  hath 
positively  enacted  diat  every  officer  shall  qualify  himself  for  his  duty,  the 
not  doing  of  which  is  an  oSence  for  which  he  is  punishable;  so  that  from 
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hence  it  is  plain  there  is  no  resemblance  between  the  sheriff's  case  and 
any  case  on  this  statute. 

There  is  likewise  another  difference  between  the  sheriff's  case  and  this 
case  at  bar.  In  the  sheriff's  case,  the  dispensation  is  in  the  yeiy  same 
patent  that  the  office  is  granted,  and  in  the  same  clause,  and  enables  the 
grantee  before  the  disabilities  are  in  any  sort  attached  on  him ;  but  here 
uie  office  was  granted  in  November  to  me  defendant,  by  which  immedi- 
ately, for  the  reasons  I  have  before  offered,  he  is  disabled  by  this  act; 
and  in  January  after  is  this  dispensation  granted,  which  for  reasons  I  have 
before  offered,  I  conceive,  comes  too  late. 

For  these  reasons  and  authorities  I  conclude,  therefore,  that  this  dis- 
pensation, granted  to  the  defendant,  is  void  in  law. 

0A  pardon  by  the  President  of  the  United  States  after  condemnation,  as 
to  all  the  interest  of  the  JJmied  States y  in  a  penalty  incurred  by  a  violation 
of  the  embargo  laws,  and  directing  all  further  proceedings  m  behalf  of 
the  United  SUtes  to  be  discontinued,  does  not  remit  the  interest  of  the 
custom-house  officers  in  a  moiety. 

United  States  y.  Lancaster,  4  Wash.  C.  C.  64. 

But*  a  remission  of  the  whole  penalty  by  the  Secretary  of  the  Treasury ^ 
after  condemnation  and  before  payment,  extends  to  the  share  of  the  offi- 
cers of  the  customs. 

United  States  y.  Morris,  10  Wheat.  346 ;  M'Lane  y.  United  States,  6  Peters,  404. 

The  President  has  no  power  to  dispense  with  the  execution  of  the 
laws. 
Kendall  y.  United  States,  12  Peters,  534.8f 

||The  king  cannot  by  his  charter  exempt  any  class  of  subjects  from  du- 
ties imposed  upon  them  by  act  of  parliament.  Therefore  where  a  statute 
enacted  that  the  lords  lieutenant  of  the  several  counties  should  charge  any 
person  with  horse  and  arms  for  the  county  where  his  estate  should  lie 
towards  the  maintenance  of  the  militia;  it  was  holden,  that  a  charter 
granted  to  the  college  of  physicians  exempting  the  members  ^'  from  bear- 
ing or  providing  arms  to  serve  in  the  militia  in  London  and  Westminster, 
or  the  suburbs,  within  seven  miles  thereof,"  did  not  exonerate  one  of  the 
members  from  the  charge,  though  his  estate  lay  within  seven  miles  of 
London. 

Sir  H.  Sloane  y.  Lord  Paulett,  8  Mod.  13. 

It  seems  that  since  the  27  H.  8,  c.  24,  §  2,  the  crown  cannot  delegate 
the  power  of  creating  justices  of  peace. 

3  Bam.  &  C.  767;  5  Dow.  &  R.  654.0 

8.  Of  kU  Proelamaiions, 

It  is  plain  that  the  king  by  his  prerogative  may  in  certain  cases  and 

special  occasions  make  and  issue  out  proclamations  for  the  prevention  of 

offences,  to  ratify  and  confirm  an  ancient  law,  or,  as  some  books  express 

it,  qiumd  terrorem  popidi^  to  admonish  them  that  they  keep  the  laws  on 

pain  of  his  displeasure ;  and  such  proclamations  being  grounded  on  the 

laws  of  the  realm  are  of  great  force. 

Fortes,  de  Laud.  o.  9 ;  13  Co.  74,  75 ;  11  Go.  87;  Dalis.  SO,  pi.  10;  3  Roll.  Abr. 
909;  3  Inst  163. 

It  is  likewise  clear,  that  the  subject  is  obliged  on  pain  of  fine  and  im- 
prisonment to  obey  every  proclamation  legally  made  ;  and  that  though  the 
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tiling  prohibited  were  an  offence  before^  that  yet  the  {ROclamatioii  is  a  dr- 
cumstance  which  highly  agnayates  it ;  and  upon  wfaicb  alone  the  paitjr 
disobeying  may  be  punished. 

13  Co.  74;  Hob.  251. 

It  is  clearly  agreed,  that  no  private  person  (a)  can  make  a  prockmatibn 
of  a  public  nature,  except  by  custom,  as  is  usual  in  some  cities  and  bo- 
roughs ;  this  being  a  prerogative  act  with  which  aloAe  the  king  b  m^ 

trusted. 

Bro.  ProekmuU.  pi.  I ;  13  Go.  76 ;  Cnwi.  Jar.  41.  (a)  Sir  Ednnnd  Kaigfady,  «K^ 
ocQtor  of  Sir  William  Spencer,  made  proelamatioii  in  certain  market  towns,  tMi  tbs 
creditors  should  come  m  by  a  certain  day  and  prove  their  debts ;  he  was  fined  and 
imprisoned  for  this,  because,  as  the  book  says,  be  did  it  publicly  and  without  any  au- 
thority.   Bro.  Proclamai.  pi.  10. 

But  notwithstanding  the  king's  prerogative  herein,  it  seems  clearly 
agreed,  that  the  king  cannot  by  his  proclamation  change  any  part  of  the 
common  law,  statutes  or  customs  of  the  realm  ;  nor  can  he  by  his  procla- 
mation create  any  oiTence  which  was  not  an  offence  before  ;  ror  that  these 
things  cannot  be  done  without  legislative  power,(ft)  of  which  in  our  con- 
stitution the  king  is  but  a  part. 

DaHs.  20,  pi.  10 ;  12  Co.  75 ;  12  Co.  87  b.  (6)  By  the  91  H.  8,  e.  8,  (now  re- 
pealed,) it  was  enacted.  That  proclamations  made  by  the  king  and  the  g^reater  part  of  his 
council  should  have  the  force  of  acts  of  parliament;  but  there  was  a  proTiso^  that  such 

f  reclamation  should  not  cross  any  statute  or  laudable  custom  of  the  realm.    N.  Bacon's 
list.  2  part,  fol.  215.    |See  tit.  Statute;  and  Fortescue  deLaud.  Leg.  Ang.  (Amos's 
ed.)  p.  59,  60,  and  the  books  there  cited.) 

And  on  this  foundation  it  hath  been  held,  that  the  king's  proclamation 
prohibiting  the  importation  of  wines  from  France  upon  pain  of  forfeitare 
was  against  law  and  void ;  there  being  no  war  at  th^t  time  subsisting  be- 
tween the  two  nations. 

2  Inst.  63.     [See  tit.  SmuggKng  and  CMtoros.0 

So,  where  an  act  was  made  by  which  foreigners  were  licensed  to  mcr* 
chandise  within  London,  and  Heniy  the  Fourth  by  proclamation  prohibited 
the  execution  of  it,  and  ordered  that  it  should  be  in  suspense  tu^ue  tut 
proximum  parliamerUum  ;  this  was  held  to  be  against  law. 

12  Co.  75. 

Upon  a  conference  between  some  lords  of  the  privy  council  and  the  two 
chief  justices  (of  which  the  Lord  Coke  was  one)  and  Ch.  B.  and  Baion 
Altham,  the  questions  were,  1st,  Whether  the  king  by  proclamation  mi^ht 
prohibit  new  buildings  in  about  London  ?  2dly,  If  the  king  midit  prohi- 
bit the  making  of  starch  of  wheat?  And  the  judges  were  of  <q>mioii, 
that  the  subject  could  not  be  restrained  in  these  particuhurs  by  the  king's 

proclamation. 
12  Co.  74. 

But,'notwifltstanding  the  above-mentioned  opinion,  there  axe  instances 
of  persons  who  have  been  sentenced  in  the  Star-chamber  upon  proclamar 
tions  against  the  increase  of  buildings ;  and  particularly  in  Hob.  where  a 
person  was  fined  in  the  Star-cfaamb^  for  buUding  without  brick,  though 
upon  an  old  foundation ;  and  it  is  there  said,  that  such  building  had  an 
ill  effect  from  the  danger  of  fire,  consumption  of  timber,  and  difiiculty  of 
feeding,  cleansing,  ai^l  governing  the  city ;  and  it  was  said  in  general, 
that  proclamations  were  so  &r  just  as  they  were  made  pro  bono  pubUcOy 
and  K>r  public  utility* 

Hob.  261 ,  Azmsted's  case. 
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The  long  by  proclamation  inay  call  or  dissolve  parliaments,  may  declare 
war  or  peace :  £>rihese  are  prerogative  acts  with  which  he  is  intrusted  as 
the  executive  part  of  the  law :  but,  (a)  if  there  be  an  actual  war  between 
us  and  a  foreign  nation,  it  is  not  necessary,  in  pleading,  to  show  that  such 
war  was  proclaimed* 

3  Inst  169 ;  Hal.  Hist.  P.  C.  163.  (a)  Owtn,  45 ;  Rast  Ent  605.  gVide  ante, 
p.  «.| 

^  War  may  exist  between  two  nations  without  a  declaration  of  war. 

Baa.  y.  Singey,  4  Dall.  37*  46 ;  Ponty  v.  Louisa.  Ins.  Com.,  4  New  Ser.  BO4/ 

The  king  by  proclamation  may  le^timate  foreign  coin,  and  make  it  cur* 
rent  money  of  ms  kingdom,  accordmg  to  the  vame  imposed  by  such  pro- 
clamation :  he  may  leptimate  base  coin  or  mixt  below  the  standard  of 
sterling :  (6)  he  may  enhance  coin  to  a  higher  denominatioD  or  value ;  and 
may  decry  money^  inat  is  current  in  use  and  payment ;  (c)  and  in  all  these 
cases  a  proclamation-^writ  under  the  great  seu  is  necessary. 

Co.  Lit.  907  b;  5  Co.  114  b;  Dav.  91 ;  HaL  Hist.  P.  C.  198,  197.  [(5) This  TSr 
Ina,  Sir  W.  Bladcstona  thinks,  ought  to  be  by  comDarison  with  the  standaid  of  o« 
own  coin;  otherwise  the  consent  of  parliament  wul  be  necessary.  1  Bl.  Com.  978. 
(e)  By  Stat  14  6.  3,  c.  70,  all  officers  of  the  revenae  are  required  to  cut  eyery  piece  of 
giM  coin  tendered  to  them,  if  it  is  not  of  the  current  weight  according  to  the  king's 
proclamation.] 

JThe  king  by  proclamation  may  appoint  ftsts  and  days  of  thanksgiving 
humiliation,  and  issue  proclamations  for  preventing  and  punishing  im- 
morality and  pro&neness ;  and  enjoin  the  reading  of  the  same  in  churches 
and  chapels. 
Comp.  Incumb.  354. 

[The  king  by  proclamation  may  authorize  the  lords  of  the  Admiralty  to 
grant  letters  of  marque  and  reprisal,  as  was  done  in  the  commencement 
of  the  late  war  against  the  Dutdi.] 

A  proclamation  must  be  under  the  great  seal,  and  if  denied  is  to  be 
tried  by  the  record  thereof;  but,  if  a  man  pleads  that  he  was  prevented 
from  doing  a  thing  by  proclamation,  it  seems  the  better*  opinion  that  he 
need  not  aver  that  such  proclamation  was  under  the  great  s^ ;  for  alleg* 
mg  that  such  proclamation  was  made,  it  shall  be  intended  to  have  been 
dmy  made. 

Cro.  Car.  180,  Keley  v.  Manning;  and  vide  Roll.  R.  173. 

I A  proclamation  is  not  obligatory  where  it  restrains  the  subject  in  mat- 
ters on  which  the  laws  are  suent,  thoudi  tihe  observance  of  such  matters 
mi^t  be  advantageous  to  the  public ;  and  therefore  it  has  been  determined, 
that  the  king  cannot  by  proclamation,  or  otherwise,  prohibit  the  erection 
of  new  buil£ngs  in  and  about  London,  or  forbid  the  making  of  starch 
from  wheat. 

19  Co.  74;  and  see  19  East,  996.| 

(E)  How  the  Rules  of  Law  differ  with  respect  to  the  King  and  a  private  Person:  And 

hereiDf 
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capable 
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fliereby  indemnified ;  for,  though  the  king  is  not  under  the  coercive  power 
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of  the  law,  yet  in  many  cases  his  commandsi  are  under  the  directive  power 
of  the  law;  which,  consequently,  makes  the  act  itself  iniralid,  if(e)  unlaw- 
ful, and  so  renders  the  instrument  of  the  execution  thereof  obnoxious  to 
the  punishment  of  the  law. 

{d)  Cannot  do  any  wronff,  Co.  Lit.  19 ;  Co.  46 ;  11  Co.  73,  85 ;  Bracton,  1.  3,  c.  9 ; 
Stamf.  P.  C.  103 ;  Hal.  Hist.  P.  C.  43,  44.  (e)  If  two  men  combat  toother  at  bar- 
riers in  time  of  peace  for  trial  of  skill,  and  one  kill  the  other,  it  is  homicide;  but  if  it 
were  by  the  command  of  the  king,  not  felony.  11  H.  7,  S3  a ;  and  vide  3  Inst.  56,  60. 
llVide  anle.g  (*)  In  his  politic  capacity  he  is  under  the  happy  inability  of  doing 
wrong,  because  acting  by  bis  officers,  and  limited  by  law.  tfons.  on  Law  of  For- 
feitnre,  &o.  101. 

The  kin^  cannot  arrest  in  person  nor  imprison,  nor  can  he  command 

another  to  imprison;  but  it  must  be  done  by  some  order,  writ,  or  precept, 

or  process  of  some  of  his  courts. 

3  Inst.  187 ;  3  Hal.  Hist.  P.  C.  131. Cannot  sit  in  Judgment  upon  any  indictment. 

3  Hawk.  P.  C.  c.  1. Cannot  be  a  witness.    3  Hal.  Hist.  P.  C.  383. 

The  king  cannot  execute  any  office  relating  to  the  administration  of  jui&- 

tice,.  although  all  such  offices  derive  their  authority  from  the  crown,  and 

although  he  hath  such  offices  in  him  (a)  to  grant  to  others. 

Bro.  Prerog,  135 ;  Co.  Lit.  3  b ;  8  Co.  55 ;  3  Vent  370.  (a)  If  lands  with  the  offiee 
of  forrester  be  granted  to  J  S,  remainder  to  the  king  in  fee,  this  is  a  good  remainder, 
thouffh  the  king  cannot  be  an  officer  to  any  man,  because  he  may  grant  it  oTer.  1  H.  7, 
31 ;  Bro.  Done^  pi.  51. 

The  king  cannot  be  seised  to  an  use,  because  there  is  no  means  to 
compel  him  to  perform  it;  for  the  Chancery  has  only  a  delegated  power 
from  the  king  over  the  consciences  of  his  subjects;  and  the  Ein^,  who  is 
the  universsd  judge  of  property,  and  who  is  equally  concerned  for  the 
good  of  all  his  subjects,  ought  to  be  perfectly  inaiflerent,  and  not  to  take 
upon  him  the  particular  defence  of  any  man's  estate  as  a  trustee. 

Bro.  /V/.  to  UteSf  338 ;  Poph.  73 ;  Dyer,  383,  pi.  3 ;  Cro.  Ja.  50 ;  Hard.  468. 

If  one  hath  the  nomination  to  a  church,  and  another  the  presentation, 
and  such  right  of  presentation  doth  accrue  to  the  king,  he  that  hath  the 
nomination  shall  have  all  ;{h)  by  reason  that  it  is  indecent  for  the  king  to 
do  any  thing  as  servant  to  another. 

Dyer,  48.  (b)  But  by  Dodderidge,  J.,  the  nominator  shall  in  such  case  nominate  to 
the  Lord  Chancellor,  who  in  the  name  of  the  king  shall  present  to  the  ordinary. 
Poph.  158. 

The  king  cannot  be  tenant,  nor  can  he  hold  by  any  services  from  his 
subjects ;  K>r  his  possessions  are  called  sacra  patrimoma  and  domimca  cfh 
rona  regis  ;  and  on  this  foundation  it  hath  been  adjudged,  that  where  lands 
holden  of  the  subject  came  to  the  possession  of  the  kmg  by  the  statute  of 
1  £.  6,  c.  14,  of  chanterm^  and  the  king  granted  those  lands  over  to  an- 
other, though  there  was  a  saying  in  the  statute  of  the  donor,  of  the  andent 
rents  J  serviceSy  &c.,  that  yet  the  patentee  should  hold  of  the  king,  accord- 
ing  to  his  patent,  and  not  of  the  ancient  lord;  and  that  the  saving  in  the 
statute,  as  to  the  services,  was  controlled  and  made  void  by  the  common 
law;  so  that  the  patentee  was  to  pay  the  rent,  by  which  the  said  lands 
were  before  holden,  as  a  rent  seek  distrainable  of  common  right,  to  the 
lord  and  his  heirs,  of  whom  the  lands  were  before  holden,  but  dischai^d 
of  the  services. 

Co.  Lit  1;  Dav.  3;  4  Leon.  40;  Dyer,  313;  And.  45,  Stroud's  case;  and  vide 
1  Co.  47;  8  Co.  114  b;  Cro.  Car.  83;  3  Roll.  R.  346;  Jon.  334 ;  Lit  R.  43. 

The  king,  in  regard  to  decency  and  order,  cannot  suffer  a  common  re- 
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coveiy;  for  in  such  recovery  he  must  be  either  tenant  or  vouchee;  and  in 
both  cases  the  demandant  must  count  against  him,  and  there  must  be 
judgment  against  him,  which  the  law  does  not  suffer;  so  he  cannot  come 
m  as  tenant  by  receipt;  but  if  the  party  have  any  warranty  he  must  pray 
iaaid. 

Cro.  Car.  96,  97 ;  Pigot,  74, 75. 

The  Iring  cannot  be  tenant  at  will;  so  that  if  he  takes  a  lease  at  will, 
tiiough  he  may  determine  his  will,  yet  the  tenant  cannot  otherwise  do  it 
but  by  surrender. 

Ld.  Raym.  51. 

The  king  may  be  appointed  an  executor;  but,  as  it  cannot  be  presumed 
that  he  has  suMcient  time  and  leisure  to  engage  in  a  private  concern,  the 
law  allows  him  to  nominate  such  persons  as  he  shall  tiiink  proper  to  take 
upon  them  the  execution  of  the  trust;  a^nst  whom  all  persons  may  hiins 
&eir  actions:  also  the  king  may  appoint  others  to  take  the  accounts  of 
such  executors. 

4  loMi.  335 ;  Godolph.  Repert.  76. 

9.  What  TiUngi  enure  to  him  in  his  natural^  what  in  hi$poHiiced  Qgtacttjf, 

The  king  has  two  capacities,  the  one  natural,  the  other  politic;  in 
which  last  he  is  considered  as  a  sole  corporation,  capable  of  taking  in  suc- 
cession as  a  bishop  or  dean.  In  his  natural  capacity  it  is  said,  that  he  may 
purchase  lands  to  him  and  his  heirs ;  and  that  such  lands,  as  also  lands 
descending  to  him  fix)m  an  ancestor,  shall  go  to  his  heir,  in  case  he  is  re- 
moved jGrom  the  royal  estate. 

Plow.  234,  hi  the  case  of  Wilson  y.  Ld.  Berkley. 

But  my  Lord  Coke  says,  that  all  the  lands  and  possessions  whereof  the 
king  is  seised  jure  corojuSy  shall  secundum  jus  carofUB  attend  upon  and  fol- 
low the  crown ;  and  therefore,  to  whomsoever  the  crown  descends,  those 
lands  and  possessions  descend  also;  and  that  the  lands  and  the  crown  are 
conc(nnitafUia, 

Co.  Lit.  15  b ;  7  Co.  10, 13,  in  CaMn's  case ;  9  Co.  133. 

If  the  king  purchase  lands  to  him  and  his  heirs,  he  is  seised  thereof  m 
jure  coroniB  ;  itfortwrij  when  he  purchases  lands  to  him,  his  heirs  and 
successors. 

Co.  Lit.  16  a. 

So,  if  lands  in  ^velkind  descend  to  the  king  and  his  brother,  the  king 
shall  take  one  moiety  and  his  brother  the  other;  but,  if  the  king  dies,  his 
moiety  shall  descend  to  his  eldest  son,  and  not  according  to  the  rules  of 
descent  in  gavelkind;  for  the  king  was  seised  of  his  moiety  jure  caroruej 
therefore  it  shall  attend  the  crown,  and,  consequently,  go  to  uie  eldest  son. 

Plow.  305  a ;  Co.  Lit.  15  b. 

The  king  can  have  nothing  in  his  natural  capacity,  unless  in  ri^ht  of  his 
duchy,  or  an  estate-tail,  by  me  statute  de  damSj  and  duchy  lands  would 
now  be  in  the  crown  if  not  kept  separate  by  act  of  parliament  (a) 

Mod.  78,  per  Holt,  C.  J.  (a)  The  statute  of  1  H.  4,  provides,  that  when  the  dachy 
lands  comes  to  the  king  they  shall  not  be  under  such  goyemment  and  regulation  as  the 
demesnes  and  possessions  belonging  to  the  crown ;  for  the  act  says.  Quod  taUier^  et  taU 
modo  et  per  tafea  officiarioe  et  minittroa  gubementur^  ac  si  ad  eulmeh  dignitatis  regim  as- 
sumpti  minimefuissenL  Raym.  90.  ||See  the  statutes  48  6.  3,  c.  73 ;  53  6.  3,  c.  161 ; 
1  &  3  G.  4,  c.  53.0 
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If  the  king  has  a  title  to  present  to  a  church  which  is  void,  and  dies 

before  presentment,  his  successor  diall  have  the  presentment,  and  not  his 

executor, 
d  Roll.  Abr.  911. 

So,  if  the  king  be  seised  of  a  ward  and  die,  his  successor  shall  have  it, 
and  not  his  executor. 

9  Roll.  Abr.  811. 

The  treasure  and  other  valuable  chattels  are  so  necessanr  and  incident 
to  the  crown,  that  in  case  die  long  dies,  they  shall  go  with  the  crown  to 
the  successor,  and  not  to  the  executors. 

11  Co.  99 ;  9  Roll.  Abr.  911.  OAs  to  tiM  king's  bsqaaathiiig  ponoml  eetate^  see 
39  &  40  G.  3,  c.  88 ;  Post,  p.  90.| 

So,  a  lease  for  years  to  the  king  and  his  successors  is  good,  and  shall 
go  accordingly,  and  not  to  his  executors  and  administrators. 

Go.  Lit.  90 1;  11  Co.  99  a. 

The  ancient  jewels  of  the  crown  are  heir-looms,  and  shall  descend  to 

the  next  successor,  and  are  not  devisable  by  testament;  but,  it  hath 

been  8aid,(a)  that  the  king  may  dispose  of  them  in  his  lifetime  by  letters 

patent 
Co.  Lit  18  b.    (a)  Cio.  Car.  344. 

If  the  king  be  seised  in  fee  of  an  advowson,  and  he  create  the  incum- 
bent bishop/ne  shaU  present  as  patron,  that  being  a  title  precedent  to  that 
of  the  prerogative. 

Ld.  Raym.  96. 


Z,  Of  the  Difference  in  ike  BuUe  of  Law  a$  dinding  the  JSng*i  Property^  otkerwue  than 

thai  of  a  Subjed. 

The  king  may  reserve  rent  out  of  inheritances  which  are  incorporeal,  as 
commons,  tithes,  fairs,  &c.,  because  the  king  by  his  prerogative  mav 
distrain  in  all(&)  other  lands  of  Ihe  lessee  for  such  rent;  and  having  such 
remedy,  the  law  adjudges  the  reservation  good. 

Co.  Lit  47 ;  Plow.  997,  in  Ld.  Berkley^s  case,  (b)  That  this  mast  be  understood 
of  all  such  other  lands  as  his  tenant  has  in  his  aetaal  possession,  and  not  in  the  pos- 
session of  his  lessee  for  life,  years,  or  at  will.  9  Inst  184  {  4  Inst  119;  and  Tide 
5  Co.  4,  56;  1  Roll.  Abr.  670;  9  Roll.  Abr.  159;  Lane,  59 Whether  he  may  dis- 
train on  other  lands  of  the  tenant  that  are  under  sequestration  out  of  Chancery,  Tide 

9  Vem.  714;  1  P.  Wms.  306,  307. ^That  this  prerogatiTo  shall  not  extend  to  the 

king^s  grantee.    Bro.  tit  Prarog,  68. 

So,  if  a  rent-charge  is  ^planted  to  Ihe  king  to  be  issuing  out  of  the  manor 
of  D,  the  king  may  distram  in  any  other  the  lands  of  the  grantee.  So,  the 
long  may  distrain  for  a  rent-seek,  vrtiich  in  the  case  of  a  common  person 
is  not  distrainable  by  commcm  law. 

Bro.  Prtreg,  77;  S  Leon.  194, 196. 

The  king  may  reserve  rent  payable  to  a  stranger,  contrary  to  the  rule  of 
law,  which  makes  void  such  reservation  in  the  case  of  a  common  person. 

Moor,  169;  Co.  Lit  143;  9  Roll.  Abr.  447.    (See  tit  ilefif.|| 

But,  where  the  king  made  a  lease  of  his  house  belonging  to  his  house- 
keeper of  Whitehall,  reserving  a  rent  to  the  house-keeper  for  the  time 
being,  it  was  held  an  iU  reservation ;  for  though  the  king  may  reserve  rent 
to  a  stranger,  yet  such  a  reservation  as  this  is  01,  because  he  cannot  reserve 
rent  to  an  officer  who  is  removable  at  the  will  of  the  king. 

Ld.  Raym.  36. 
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(B)  How  Iaw  diffen  as  to  Ifao  King.    (Omw  /V^eHy.) 

The  rule  of  patfenio^fratris  does  not  hold  in  the  descent  of  tiie  crown 
or  its  possessions,  neither  is  half  blood  any  impediment  in  such  case ;  tor 
the  brother  of  the  half  blood  shall  be  preferred  to  the  sister  in  the  enjoj- 
ment  of  the  crown,  as  the  most  capable  person  of  the  two,  by  the  advan- 
tages and  prerogatiye  of  his  sex,  to  discharge  the  important  and  wei^tj 
business  of  the  crown. 

Co.  Lit.  15  b. 

So,  if  the  king  hath  issue  a  son  and  a  dau^ter  by  one  ventery  and  a 
son  by  another  veiUerf  and  purchases  lands  and  dies,  and  the  eldest  son 
enters  and  dies  without  issue,  the  daughter  shall  not  inherit  these  lands 
nor  any  other  fee-simple  lands  of  the  crown,  but  the  younger  brother  shall 
have  them  together  with  the  crown. 

Co.  Lit.  15  b. 

If  lands  are  ^yen  to  the  long  by  deed  enrolled,  without  the  words  tuC" 
cessars  or  heirs j{d^  a  fee-simple  passeth ;  for  he  is  considered  as  a  coipora- 
tion  that  neyer  dies. 

Co.  Lit.  9 ;  Plow.  350,  S.  P.,  and  that  the  adding  of  taccessoTS  in  grznta  to  the  king 
was  bat  of  late  time  and  a  new  deviae ;  per  Dyer,  C.  J.  Jenk.  909,  371,  S.  P.  (a)  So, 
a  grant  by  the  king  withont  mentioning  sucoetaora,  ehall  bind  the  tuoceesors.  Plow. 
176;  YelY.  13. 

If  the  kin^  giyes  lands  to  a  man-  and  a  woman  and  the  heirs  of  their 
bodies,  and  me  woman  dies  without  issue,  the  man  sliall  be  tenant  in  tail 
€gn^  possibility,  &c. ;  but,  if  the  long  giyes  lands  to  a  man  with  a  relation 
of  his  in  frank-marriage,  and  the  woman  dies  without  issue,  the  man  shall 
not  be  tenant  apres  possibility,  &c.,  but  his  interest  in  the  land  ceases  upon 
the  death  of  his  wife  without  issue.  This  is  a  priyilege  of  the  king's 
'vrtiich  is  not  extended  to  a  common  person;  and  the  reason  of  it  may  be 
this ;  the  wealth  and  demesne  lands  of  the  crown  are  not  only  necessary 
for  the  honour  and  credit,  but  also  for  the  safety  and  protection  of  the 
nation ;  and  therefore  in  this  particular  case  it  is  but  reasonable,  that  if 
land  applied  to  such  particular  uses  and  purposes  be  granted  away,  such 
ffrant  should  bind  the  kinff  no  longer  than  the  consideration  and  cause  of 
me  grant  continues ;  and  merefore,  in  the  first  case,  the  man  may  be  tenant 
in  tail  c^e9  possibility,  &c.,  because  the  services,  which  were  the  cause 
of  the  gift,  are  still  owing,  and  to  be  performed  by  the  tenant  to  the  king ; 
but  in  the  last  case,  where  the  woman,  who  was  die  cause  of  the  gift,  dies 
without  issue,  the  cause  of  the  gift,  which  was  the  proyision  for  the  de- 
scendants of  that  marriage,  ceases;  and,  consequently,  if  the  grant  con- 
tinued, the  tenant  wovdd  hold  &e  land  free  from  all  seryices. 

Co.  Lit.  81  b. 

The  king  may  grant  a  chose  in  action,  as  an  obligation  forfeited  to  him 
upon  an  outlawry,  &c.,  and  the  grantee  may  sue  oy  action  in  his  own 
name,  or  by  extent  in  the  king's  name,  although  there  are  not  the  usual 
words  in  the  grant  to  sue  in  the  long's  name. 

Dyer,  1,  pL  7;  Cra^  Jao.  179, 180. 

||A  grant  under  the  sign  manual  is  sufficient  to  pass  the  properhr  i 
chose  in  action  to  the  crown's  grantee ;  and  a  promissory  note  may  be 

3*  oied  by  the  crown  without  endorsement;  since  the  assignment  takes 
ect  fit>m  a  general  rule  of  law,  and  not  from  the  custom  ofmerchants  or 
other  special  custom. 
Lambert  t.  Taylor,  4  Ban.  ds  C.  138;  6  Dow.  ds  Ry.  90.0 
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So,  a  chose  in  action,  as  an  obligation,  may  be  granted  or  as^gned  to 
the  long,  and  he  may  bring  an  action  in  his  own  name,  though  the  deed 
of  gift  be  not  enrolled. 

31  H.  7, 19 ;  Bro.  Prerog,  40.    Put  see  the  statute  7  Jac.  1,  c  15.|| 

If  a  man  enters  into  an  obligation  to  two,  and  one  of  the  oblisees  as- 
signs to  the  king,  or  is  outlawed,  the  king  may  bring  an  action  in  his  own 
name,  and  shall  recover  the  whole  debt  (a)  to  his  own  use. 

Bro.  Prerog,  pi.  33 ;  Jenk.  65,  S.  P.*  thouffh  one  of  the  obligees  might  have  released 
the  obliffatioD.  Lucas  R.  945,  S.  P.,  per  Parker,  C.  J.  (a)  If  lanos  descend  to  the 
king  and  a  common  person,  the  king  shall  have  but  a  moiety ;  for  to  take  the  whole 
would  be  a  wrong,  which  the  king  cannot  do  by  his  prerogative.    Plow.  247  a. 

IjFor  the  king  cannot,  by  reason  of  his  dignity,  be  partner  with  a  subject, 
and  neither  can  he  lose  his  right.  However,  in  fevour  of  commerce  it  has 
been  recently  holden,  that,  on  an  extent  against  one  of  several  partners, 
only  the  interest  of  that  one  shall  be  taken. 

1  Wightw.  50.D 

Before  the  statute  de  donisy  when  the  king  created  a  conditional  fee, 
there  was  no  reversion  but  a  possibility ;  and  if  the  donee  had  issue  and 
aliened,  the  king's  possibility  was  barred  as  well  as  that  of  a  common  per- 
son ;  but  after  the  statute  de  doms  had  turned  that  possibility  into  a  rever- 
sion, and  after  common  recoveries  were  allowed  to  be  common  convey- 
ances, and  to  bar  remainders  and  reversions,  it  became  a  question,  how 
&r  a  recovery  could  bar  a  remainder  or  reversion  vested  in  the  king.  And 
herein  the  judges  determined,  that  though  a  recovery  suffered  by  tenant  in 
tail  barred  the  estate-tail,  that  yet  it  did  not  (6)  divest  any  interest  the  king 
had  in  remainder  or  reversion,  it  being  unreasonable  to  strip  the  king  of 
any  part  of  his  revenue  upon  the  consideration  of  an  imaginary  recom- 
pense ;  but  they  allowed  &at  the  estate-tail,  as  to  the  issue,  was  barred ; 
for  that  otherwise  the  estate-tail  in  the  subject  must  be  perpetuated,  which 
is  against  the  policy  of  the  law. 

Bro.  Anur.  pi.  6 ;  Bro.  tit.  Beeoven/^  31,  tit.  Tailj  41 ;  Co.  Lit  373 ;  Plow.  483, 553 ; 
Dyer,  344 ;  Moor,  344 ;  Piggot  of  Recoveries,  85.  (b)  The  act  of  the  party,  as  a  fine 
or  common  recovery,  shall  never  divest  any  estate,  remainder  or  reversion,  out  of  the 
king;  but  by  act  in  law  a  remainder  Or  reversion  may  be  divested  out  of  the  king. 
As,  if  there  be  tenant  in  tail,  remainder  to  A  in  fee,  tenant  in  tail  discontinue  in  fee, 
and  take  back  an  estate  to  himself  for  life,  remainder  to  the  king  in  fee ;  tenant  in  tail 
die;  the  issue  is  remitted,  and  the  remainder  pulled  out  of  the  king,  and.vests  in  A. 
So,  if  a  recovery  be  on  a  good  title  against  tenant  in  tail,  and  the  king  have  the  re- 
mainder by  a  defeasible  title,  there  it  shall  divest  the  remainder  out  of  the  king,  and 
restore  and  remit  the  right  owners. -^— But,  if  a  gift  be  made  to  A  in  tail,  remainder 
to  B  in  tail,  remainder  to  the  king  in  fee ;  if  in  this  case  A  suffer  a  common  recovery, 
this  bars  A  and  his  issue,  and  the  remainder  to  B,  but  not  the  king*s  reversion ;  for 
that  cannot  be  discontinued  or  put  to  a  right,  or  plucked  out  of  him  by  the  act  of  a  third 
person.  Piggot  of  Recoveries,  86,  87.  ||See  Mitford  v.  Elliott,  I  Moo.  R.  435 ;  Crn. 
big.  xxziii.  zxxiv.  (3d  edit.)|| 

But  in  the  reign  of  Henry  the  Eidith  an  act  of  Parliament  was  made  to 
invalidate  even  recoveries  against  me  issue  in  tail,  where  the  reversion  or 
remainder  was  in  the  crown ;  the  intention  of  which  act  was  to  perpetuate 
those  estates  in  femilies  which  the  king  himself  had  given,  or  for  monev  or 
other  consideration  had  procured  to  be  given,  to  any  subject,  as  a  reward  for 
his  services  to  the  crown ;  that  the  descendants  of  that  stock  might  never 
forsake  the  interest  of  the  crown  which  had  so  liberally  rewarded  their 
ancestor's  loyalty. 

S  Jon.  359. 
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And  therefore  by  the  34  &  35  H.  8,  c.  20,  it  is  enacted,  that  if  the  king 
give  any  of  his  own  manors,  lands,  &c.,  or  cause  or  procure  another,  in 
consideration  of  money  or  other  lands,  to  give  any  manors,  &c.,  to  any 
of  his  subjects  or  senrants  in  tail,  in  recompense  of  their  service,  remainder 
to  the  king  in  fee-simple  or  fee-tail,  such  estates-tail  are  not  to  be  barred ; 
nor  shall  any  feigned  recovery  to  be  had  by  assent  of  parties  against  any 
tenant  or  tenants  in  tail  of  any  lands,  &c.,  whereof  the  reversion  or  re- 
mainder, at  the  time  of  such  recoyery  had,  shall  be  in  the  king,  bind  or 
conclude  the  heirs  in  tail ;  but  after  the  death  of  every  such  tenant  in  tail, 
against  whom  such  recovery  shall  be  had,  the  heirs  in  tail  may  enter,  hold 
and  enjoy  the  lands,  &c.,  recovered,  according  to  the  form  of  the  gift  in 
tail,  the  said  recovery  notwithstanding. 

In  the  construction  of  this  statute,  the  following  opinions  have  been 
holden : — 

That  if  a  reversioner  or  remainder-man  upon  an  estate-tail  grant  the  re- 
version or  remainder  to  the  king,  this  is  no  security  to  the  issue  in  tail, 
because  the  estate-tail  was  neither  of  the  gift  or  other  provision  of  the  king, 
and  consequently  not  within  the  act. 

Moor,  195;  Yelv.  149;  S  Co.  15,  Wiseman's  case. 

So,  if  a  man  make  a  gift  in  tail,  and  the  crown  descend  on  him,  or  if 
the  king's  ancestor,  not  bein^  king,  make  a  gift  in  tail,  and  the  reversion 
descend  on  him,  the  estate-tail  may  be  barred. 

9  Co.  15;  Co.  Lit.  373. 

If  a  man  makes  a  gift  in  tail,  remainder  in  fee,  he  in  remainder  ^p*ants  his 
estate  to  another  for  life,  remainder  to  the  king  in  fee,  on  condition  to  be 
void  on  payment  of  money ;  recovery  by  tenant  in  tail  bars  the  king's  re- 
mainder and  condition ;  for  the  grant  was  void. 

S  Co.  59;  Noy,  139 ;  YeW.  149 ;  Leon.  8. 

If  a  subject  by  the  king's  provision  or  procurement  makes  a  gift  in  tail) 
and  then  grants  the  reversion  to  the  king  for  life  or  years  only,  in  this  case 
the  estate-tail,  remainders,  and  reversions  maybe  all  barred ;  for  the  rever- 
sion or  remainder  in  the  king  must  be  in  fee  or  in  tail. 

Piggot  of  Recoreries,  88,  89. 

If  the  king  grant  an  estate-tail,  reserving  the  reversion  to  himself,  and 
after  grant  me  reversion  to  another,  tenant  in  tail  may  suffer  a  recovery, 
and  thereby  bar  the  reversion. 

Pigrgot,  88. 

Therefore  where  Henry  the  Eighth  gave  lands  to  Michael  Stanhope  and 
his  wife  and  the  heirs  of  their  body,  in  consideration  of  services,  &c. ; 
Michael  died,  and  his  son  and  heir  petitioned  the  queen  to  grant  the  rever- 
sion to  some  persons  in  fee,  to  the  intent  that  he  might  make  a  lease  for 
ninety-nine  years  by  way  of  mortgage :  and  entered  into  a  recognisance  to 
the  queen,  conditioned  ttiat  nothing  should  be  done,  whilst  the  reversion 
was  out  of  the  crown,  prejudicial  to  the  crown ;  and  accordingly  the  queen 
conveyed  the  reversion  to  the  Lord  Burleigh  and  Sir  Walter  Mildmay,  in 
fee ;  then  the  son  made  a  lease  for  ninety-nine  years,  and  suffered  a  re- 
covery ;  and  then  the  trustees  reconvey  to  the  queen ;  it  was  resolved,  1st, 
That  the  grant  of  the  queen  was  good.  2dly,  That  during  the  time  the 
reversion  was  out  of  the  crown,  the  son  was  not  restrained  from  aliening 
within  the  statute,  and  so  the  recovery  good  to  bind  the  issues ;  but  a  fine 
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or  recovery,  after  the  re-^rant  to  the  queen,  would  not  have  been  good  to 
bind  the  issue,  as  it  seems ;  because  that  act  doth  not  require  that  the  re- 
version should  continue  always  in  the  king,(a)  but  it  sumceth  if  it  be  in 
him  at  the  time  of  the  fine  levied  or  recovery  suffered. 

Raym.  288, 358 ;  3  Jon.  251,  Gsidner  t.  Bambridge.    (a)  Qu.  and  nde  Hard.  409. 

If  tenant  in  tail  of  the  gift  of  the  king  makes  a  gift  in  tail,  the  second 
donee  is  not  within  the  statute :  for  his  estate,  as  far  as  it  could,  disaffiims 
the  reversion  of  the  king,  though  it  could  not  take  it  out  of  him ;  and  his 
possession  was  injurious  to  the  estate  given  by  the  king. 

2  Jon.  250, 251,  Earl  of  Ormond's  case,  cited  to  have  been  adjudged  by  eleten  judges. 
18  Car.  1. 

King  Richard  the  Third,  by  letters  patent,  gave  several  lands  to  the  Earl 
of  Deiby  and  the  heirs  male  of  his  body,  in  consideration  of  great  services 
to  the  crown,  &c. :  afterwards,  by  a  private  act  made  4  Jac.  1.,  several  al- 
terations were  made  in  this  estate ;  as  that  Charles,  then  Earl  of  Derby, 
'should  hold  and  enjo^  them  for  his  life ;  and  after  his  death,  that  thej 
should  go  to  James  his  son  and  heir  apparent,  and  the  heirs  male  of  his 
body ;  and  so  to  the  second,  third,  &c.,  and  seventh  son  of  Earl  Charles  ; 
and  to  several  others  in  tail-male,  who  by  the  limitation  of  the  letters  pa- 
tent would  have  succeeded  to  the  estate  upon  &ilure  of  issue  male  of  ^&ur] 
Charles  ;  with  power  for  Earl  Charles  and  the  sons  successively  to  make 
leases  for  lives  or  years,  and  jointures  for  wives.  After  Earl  Charles's 
death,  his  son  Earl  James  levied  a  fine  of  these  lands  and  sold  them  to  a 
stranger  ;  yet  upon  special  verdict  in  ejectment  brought  after  his  death  by 
his  son,  it  was  resolved  by  all  the  judges  in  the  Exchequer-chamber,  ex- 
cept three,  that  the  fine  was  no  bar ;  for  that  the  reversion  continued  in 
the  crown,  and  that  these  estates  given  by  4  Jac.  1  were  no  new  estates, 
but  all  wi^in  the  compass  of  the  first  tail  created  by  the  letters  patent, 
and  only  a  distribution  of  the  enjoyment  of  them,  and  all  to  the  same  per- 
sons who  would  be  entitled  under  the  letters  patent ;  and  the  power  to 
make  leases  was  with  conformity  to  the  power  of  tenant  in  tail ;  and  that 
to  make  jointures  was  in  lieu  of  dower :  besides  there  was  a  saving  to  tb^ 
king,  and  all  other  persons,  all  such  rights,  &c.,  so  as  the  prerogative  of 
the  king,  by  his  reversion  to  restrain  the  tenant  in  tail  from  barring  his 
issue,  was  saved ;  and  the  eighth,  ninth,  and  all  other  sons  inheritable  by 
virtue  of  the  entail  let  in,  though  the  first,  &c.,  and  seventh  only  were 
named ;  and  the  alterations  were  only  in  accidents,  not  in  the  substantial 
parts  of  the  limitations  ;  and  so  within  34  &  35  H.  8,  c.  20. 

Raym.  260,  286,  319,  350  ;  2  Jon.  249,  Earl  of  Derby's  case. 

If  the  king  in  consideration  of  money,  or  other  consideration  by  way 
of  provision,  procure  a  subject  to  settle  his  lands  on  one  of  his  servants  in 
taQ,  for  recompense  of  service,  by  deed  of  bargain  and  sale  enrolled,  with 
remainder  to  the  king  in  fee ;  and  all  this  appear  on  the  record ;  the  tenant 
in  tail  cannot  bar  his  issue,  being  protected  by  the  express  words  of  the 
statute. 

Co.  Lit.  872  ;  Piggot,  91. 

It  hath  been  held,  that  the  latter  words  of  this  act,  viz.,  had  done  or 
suffered  by  or  agennst  any  such  tenant  in  taily  must  be  intended  where  ten- 
ant in  tail  is  party  or  privy  to  the  act,  be  it  by  doing  or  suffering  that 
which-  should  work  the  bar,  and  not  by  mere  permission.  As,  if  tenant 
in  tail  of  the  gift  of  the  king,  reversion  to  the  king,  be  disseised,  and  dis< 
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seisor  levy  a  fine,  and  five  years  pass,  this  bars  the  estate-tail ;  and  so,  if 

a  collateral  warranty  be  made  by  the  ancestors  of  the  donee,  and  the 

donee  suffers  the  warranty  to  descend,  without  any  entry  made  in  the  life 

of  the  ancestor,  this  binds ;  because  he  is  not  party  or  privy  to  any  act 

either  done  or  suffered  by  or  against  him. 

11  Co.  78;  And.  46;  Co.  Lit.  373;  Moor,  467;  Cro.  Car.  13;  Cro.  Eliz.  695; 
YelT.  73;  8  Co.  77 ;  Sid.  166. 

If  the  king  make  a  lease  reserving  rent,  with  a  clause  of  re-entry  for 
non-payment,  the  king  (a)  is  not  obliged  to  make  any  demand  previous  to 
his  reentry,  but  the  tenant  is  obliged  to  pay  the  rent  for  the  preservation 
of  his  estate ;  because  it  is  beneath  the  royal  dignity  of  the  crown  to  at- 
tend a  subject,  to  demand  the  rent ;  but  the  law  for  the  .support  of  that 
dignity  obliges  every  private  person  to  attend  the  king  with  the  services 
due  to  him. 

S  H.  7, 8 ;  Bro.  Prerog,  pi.  101.  (See  tit.  Reni,^  (a)  But  this  prerogatiTO  is  not  to 
be  extended  to  the  dnoliy  lands.    Moor,  149, 154,  11. 

But,  if  the  king,  in  cases  where  he  need  not  make  a  demand,  assigns 
over  die  reversion,  the  patentee  cannot  enter  for  non-payment  without  a 
previous  demand ;  because  the  privilege  is  inseparably  annexed  to  the 
person  of  the  kin^  for  the  support  of  his  royal  dignity :  and  therefore 
shall  not  be  extended  to  cases  where  the  king  is  no  way  concerned. 

4  Co.  7^ ;  Moor,  404 ;  Cro.  Eliz.  463 ;  Dyer,  87 ;  And.  304. 

So,  if  a  prebendary  make  a  lease  rendering  rent,  and  if  the  rent  be 
arrear  and  be  demanded,  that  it  shall  be  lawful  for  Ihe  prebendary  to  re- 
enter ;  if  the  reversion  in  this  case  come  to  the  king,  die  king  must  de- 
mand the  rent,  though  he  shall  be  by  his  prerogative  excused  from  an 
implied  demand  ;  for  the  implied  demand  is  the  act  of  the  law,  the  other 
the  express  agreement  of  the  parties,  which  the  kind's  prerogative  shall 
not  defeat ;  therefore  in  the  case  of  the  king,  if  he  msSce  a  lease  reserving 
rent,  with  a  proviso  that  if  the  rent  be  in  arrear  for  such  time,  (being  law- 
fully demanded,  or  demanded  in  due  form,)  that  then  the  lease  shall  be 
Toid ;  it  seems  that  not  only  the  patentee  of  the  reversion  in  this  case,  but 
also  the  king  himself,  whilst  he  continues  the  reversion  in  his  own  hands, 
is  obliged  to  make  an  actual  demand  by  reason  of  the  express  agreement 
for  that  purpose. 

Moor,  310 ;  Dyer,  87. 

There  can  be  no  occupant  of  any  of  the  kind's  possessions ;  and  there- 
fore if  the  king  grants  lands  to  A  during  the  life  of  B,  and  A  dies,  living 
cestui  que  vte,  me  laws  allow  no  man  to  gain  the  possession  which  is  now 
vacant  by  the  death  of  A,  but  preserves  it  for  the  king :  for  this  reason, 
that  he  is  presumed  to  be  taken  up  in  the  public  affairs  of  the  kingdom, 
and  therefore  not  at  leisure  to  attend  his  own  private  concerns :  also,  the 
Idiig's  grants  proceeding  from  his  own  bounty  and  liberality,  none  ought 
to  have  any  benefit  fit>m  them  but  those  for  whom  he  first  designed  them  ; 
and  therefore  when  he  made  the  grant  to  A  during  the  life  of  6,  though 
he  intended  A  should  have  the  benefit  of  it  during  the  life  of  B,  yet  if 
A  dies  before  B  none  can  make  himself  a  title  under  the  grant,  because  it 
was  made  only  to  A,  nor  ought  any  one  by  way  of  occupancy  to  take  ad- 
vantage of  a  grant  made  to  A  for  his  particular  services ;  because  that 
were  to  extend  the  king's  bounty  further  than  he  designed  it,  whereas  such 
a  mnt  in  the  case  of  a  common  person  ought  to  be  taken  most  strongly 

Vol.  Vra.— 12  h  2 
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against  the  grantor,  because  he  parted  with  his  land  for  the  life  of  B  upon 

a  Taluable  consideration,  and  therefore  is  no  sufferer  if  be  does  not  enjoj 

it  during  the  time  for  wluch  he  granted  it  away.    Also,  no  man  can  make 

himself  a  title  to  the  king's  possessions,  without  matter  of  record  ;  and 

therefore  none  can  claim  any  of  them  as  occupant,  because  that  is  an  act 

in  pak,  and  no  matter  of  record. 

Co.  Lit.  41 ;  9  Roll.  Abr.  150.  ySStattttoB  of  limitations  do  not  bind  a  state  or  the 
United  States.  United  Stales  t.  Hoar,  S  Masen,  311;  Lindsay  ▼.  MUler,  <  Peters, 
666 ;  Conn  et  al.  t.  Penn  et  al.,  1  Pet.  C.  C.  663 ;  Johnson  t.  Irwin,  3  S.  &  R.  999 ; 
Bagley  ▼.  Wallace,  16  S.  &  R.  945 ;  The  People  ▼.  Soperrisors  of  Columbia  Coon- 

S,  10  Wend.  363.  ^Bnt  as  to  New  York,  see  9  Rer.  Stat.  995—997,  sec.  18— 9d.) 
ommonwealth  ▼•  M^Gowan,  4  Bibb,  69 ;  Weatherhead  t.  Bledsoe,  9  Tenn.  Rep. 
859;  People  ▼.  GUbert,  18  Johns.  997 ;  Wileoclcs  t.  Fitch,  90  Johns.  479 ;  Han  t.  Git- 
ting's  Lessee,  9  Har.  &  J.  119;  Stewart*s  Lessee  t.  Mason,  3  Har.  &  1.  507;  Slouffh- 
ton  ▼.  Baker,  4  Mass.  599 ;  4  Bibb.  554 ;  Nimmo  t.  Commonwealth,  4  Hen.  &  M. 
57;  9  Scott,  976;  1  Hodges,  915.^ 

If  the  king  makes  a  lease  reserving  rent,  the  tenant  must  pay  it  without 
demand,  either  to  his  receiver  for  that  puipose,  or  at  the  receipt  of  the 
Exchequer,  as  well  as  if  by  words  of  the  lease  Uie  rent  had  been  made 
payable  at  the  Exchequer,  or  into  the  hands  of  his  receiver ;  but,  if  the 
king  grants  the  reversion,  the  patentee  must  demand  the  rent  upon  the 
land,  that  being  the  place  appointed  by  law  for  a  common  person  to  de- 
mand it  on. 

Co.  Lit.  901  b ;  Cro.  Elix.  469;  Moor,  404;  4  Co.  73;  Dyer,  87. 

If  the  king  make  a  feoffment  on  condition,  that  upon  payment  by  the 
king  of  lOO/.  such  a  day  the  feofiment  shall  be  void,  the  feoffee  must  ap- 
ply to  the  king  at  the  day;  for  the  king  is  not  obliged  to  make  a  tender, 
as  in  the  case  of  a  common  person. 

Roll.  R.  169. 

The  deed  of  a  private  person  hath  a  relation  only  to  the  time  of  the  de-^ 
livery,  and  not  to  the  time  of  the  date ;  (a)  but  the  king's  charter  hath  re- 
lation to  the  time  of  the  date;  for  being  of  record,  it  cannot  be  averred 
to  have  been  executed  on  any  time  than  that  on  which  it  bears  date. 

Plow.  491.    11(a)  See  Co.  Lit.  46  b ;  Cowp.  714 ;  4  Bam.  &  C.  910.D 

If  the  king  presents  to  a  church,  ^d  his  clerk  is  admitted  and  insti- 
tuted, yet  before  induction  the  king  by  his  prerogative  may  revoke  such 
presentation;  nay  the  presentment  of  another  is  in  law  a  repeal  and  revo- 
cation of  such  presentment,  and  that  without  any  notice  to  the  ordinaiy ; 
but  in  the  case  of  a  common  person,  by  presentation  and  institution  ne 
hath  given  up  his  power  to  the  ordinary,  and  cannot  afterwards  vary, 
alter,  or  revoke  his  presentation.  But  some  (6)  books  hold,  that  after  a 
presentment  only  he  may  vary ;  and  this  seems  to  be  the  lig^t  distinctioA 
and  better  opinion  at  this  day. 

Vide  Comp.  Incumb.  993,  994,  and  several  autfaoiities  there  eitad.  (5)  Latoh,  954 : 
9  RolK  Abr.  354;  Dyer,  399;  Goulds.  163. 

J  By  the  39  &  40  G.  3,  c.  88,  §  10,  after  reciting  his  majesty's  gra- 
cious desire  that  all  such  personal  estate  and  eflects  as  his  majesty  «£ali 
be  possessed  of  at  his  demise,  and  which  he  may  dispose  of  by  will,  shall 
be  subject  to  the  payment  of  such  debts  as  during  his  life  are  properly 
payable  out  of  the  privy-purse;  and  that  it  is  reasonable  that  all  such  per- 
sonal estate  and  eflects  as  any  of  his  majesty's  successors  shall  be  pos- 
sessed of  in  like  manner,  shall  be  subject  to  tiie  like  charge ;  and  tt  is 
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expedient  to  fix  what  personal  estate  of  his  majesty  and  his  successors  is 
subject  to  testamentaiy  disposition,  and  in  what  form  such  disposition 
shall  be  made ;  it  is  enacted  and  declared,  that  all  such  personal  estate  of 
his  majesty  and  successors  as  consists  of  moneys  which  may  be  issued  or 
applied  for  the  use  of  the  privy-purse,  or  moneys  not  appropriated  to  the 
pubUc  service,  or  goods  or  chattels  which  have  not  come  to  his  majesty 
in  light  of  the  crown,  shall  be  deemed  personal  estate  of  his  majesty  and 
his  successors,  subject  to  testamentary  disposition ;  and  that  such  last  will 
shall  be  in  writing  under  the  sign  manual  of  his  majesty  and  his  succes- 
sors, and  all  and  singular  the  personal  estate  so  liable  to  testamentary  dis- 
position shall  be  liable  to  the  payment  of  all  debts  properly  payable  out  of 
the  privy-purse ;  and  that,  subject  thereto,  the  same  persona]  estate  and 
effects  of  his  majesty  and  his  successors,  or  so  much  as  shall  not  be  be- 
queathed as  aforesaid,  shall  go  in  the  same  manner  on  the  demise  of  his 
majesty  and  his  successors  as  the  same  would  have  gone  if  this  act  had  not 
been  made.y 


4.  T%at  hit  lU^dt  thall  be  prrferred  to  a  SuhjeePi  where  they  happen  io  meeL 

It  is  an  established  principle  in  law,  that  where  the  king's  right  and  that 
of  a  subject  meet  at  one  and  the  same  time,  the  king's  shall  be  preferred. 

Co.  Lit  30  b;  4  Co.  55;  9  Co.  139;  Haid.S4.  In  cate  of  ooneurrent  titles  between 
the  king  and  subject,  the  rale  is  detur  digniori,  3  Vent.  368.  fi  For  priority  of  the 
United  Stales  in  TOyment  of  debts,  see  United  States  t.  Fisher,  3  Cranch,  358,  395; 
United  States  t.  Floor,  3  Cranch,  73 ;  Harrison  ▼.  Sterry,  5  Cranch,  389 ;  Thelosson 
T.  Smith,  3  Wheau  396;  United  States  t.  Howland,  4  Wheat  108;  Conard  ▼.  Atlan- 
tic Ins.  Co.,  1  Peters,  386,  439 ;  Field  v.  United  States,  9  Peters,  183;  Brent  t.  Bank 
of  Washington,  10  Peters,  596;  Beaston  t.  Bank  of  Delaware,  13  Peters,  103;  Smith 
▼.  Tinker,  3  Day's  Cas.  336;  M*Lean  ▼.  Rankin,  3  Johns.  369;  Jackson  ▼.  Oddie, 
3  New  Ser.  555 ;  United  States  ▼.  Hawkins,  4  New  Ser.  318;  United  States  t.  Banlos, 
5  New  Ser.  568 ;  Bartlet  ▼.  Prince,  9  Mass.  431 ;  Watkins  ▼.  Otis,  3  Pick.  88—100; 
Cahot  ▼.  Haskins,  3  Pick.  83,  93;  Marshall  t.  Barclay,  I  Paige,  159;  United  States 
T.  Crookshank,  I  Bdw.*  333 ;  United  States  ▼.  Hunter,  5  Mason,  63,  S.  C.  5  Peters, 
173;  United  States  t.  Ward  well,  5  Mason,  83.8^ 

Hence  it  is  said,  that  if  there  be  a  lord  mesne  and  tenant,  and  the  tenant 
pay  the  rent  at  the  day  to  the  mesne,  before  noon ;  and  after  on  the  same 
day  the  mesne  die,  his  heir  within  age,  the  tenant  shall  pay  it  over  again 
to  the  king. 

3  Leon.  351. 

If  a  woman  marries  and  hath  issue,  and  lands  descend  to  the  wife,  and 
the  husband  enters,  and  after  the  wife  is  found  an  idiot  by  office,  the  lands 
shall  be  seized  for  the  king,  according  to  this  maxim,  that  when  the  title 
of  the  kin^  and  a  common  person  begin  at  one  instant,  the  title  of  the 
king  shall  oe  preferred. 

Co.  Lit.  30  b. 

So  if  the  woman  had  been  fhe  king's  nief,  and  one  had  married  her 
without  the  king's  license,  &c.,  and  lands  had  descended  before  or  after 
issue,  yet  the  kmg,  upon  office  found,  shall  have  them. 

Co.  Lit.  30  b ;  4  Co.  55. 

Baron  and  feme  joint  purchasers  of  a  term  for  years,  the  husband  drowns 
himself,  the  lease  is  forfeited,  and  wife  surviving  shall  not  hold  it  against 
the  king  or  his  almoner ;  because  the  title  of  the  king  and  a  common  per- 
son coming  together,  the  king's  shall  be  preferred. 

Dyer,  108;  Plow.  360,  Dame  Hale*8  case. 
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5.  Of  jSet$  tf  ParHamerU  which  extend  to  or  hind  net  ikeKing* 

Herein  a  general  rule  hath  been  laid  down  and  established,  viz. :  that 
where  an  act  of  parliament  is  made  for  the  public  good,  the  advancement 
of  religion  and  justice,  and  to  prevent  injury  and  wrong,  the  king  shall  be 
bound  by  such  act,  though  not  particularly  named  therein. 

Plow.  136, 137,  in  Loid  Berkley's  case;  11  Co.  68  b;  5  Co.  14;  7  Co.  33. 

But  where  a  statute  is  ^neral,  and  thereby  (a)  any  prerogative,  ridit, 
title,  or  interest  is  divested  or  taken  from  the  King,  in  such  case  the  kmg 
shall  not  be  bound,(&)  unless  the  statute  is  made  by  express  words  to  ex- 
tend to  him. 

11  Co.  68.  (a)  And  it  seems  that  the  usual  saving  of  the  kin^s  right,  &c,  is  '<m]y 
ex  abundanti  eautela^  and  not  of  absolute  necessity.  Show.  P.  C.  179.  (h)  Bat  may 
take  advantage  of  an  act  of  parliament,  though  not  particularly  named.  11  Co.  68  b; 
Leon.  159.  0  See  United  States  ▼.  Knight,  14  Peters,  315 ;  Weatherfaead  et  al.  ▼•  Les- 
see of  Bledsoe,  3  Tenn.  357.0f 

On  this  foundation  and  these  distinctions  it  hath  been  held, 
That  the  statute  of  Westm.  2,  ri3  Ed.  1,  stat.  1,^  de  dotds  extends  to 
and  binds  the  king ;  as,  where  lands  were  given  to  tne  king  and  the  heirs 
of  his  body,  it  was  adjudged  that  the  king's  prerogative  bad  not  given 
him  a  greater  estate  than  in  the  case  of  a  conmion  person ;  and  that  an 
alienation  by  him  would  be  a  toit  and  an  injury  to  the  donor,  which  the 
kinff  cannot  do. 
Plow.  238,  &c.,  Lord  Berkley *s  case,  cited  in  11  Co.  73;  5  Co.  14;  Co.  44. 

So  it  hath  been  adjudged  and  also  held  in  parliament,  that  the  king  is 
bound,  though  not  named,  by  the  13  Eliz.  c.  10,(c)  which  restrains  ec- 
clesiastical persons  fix)m  making  leases,  &c.,  this  being  a  general  law,  and 
for  the  public  good. 

11  Co.  75,  case  of  Magdalen  College;  5  Co.  15  h;  Roll.  R.  151.  (c)  The  statute 
1  Eliz.  c.  19,  which  restrains  bishops  from  making  estates,  &c.,  hath  a  proviso  that  it 
shall  not  extend  to  the  king;  which,  my  Lord  Coke  says,  wfvi  of  absolute  necessity; 
for  that  otherwise  the  king  woold  be  bound  by  it.  5  Co.  54  b.^It  seems  the  law  was 
held  otherwise  on  the  stat  1 3  Eliz.  c.  10,  and  therefore  where  a  lease  was  made  to  the  kins 
by  a  dean  and  chapter,  and  the  king  had  assigned  it  OTsr,  after  that  the  law  came  to  be  held 
that  the  king  was  oound,  the  assignee  had  his  lease  made  good  to  him  in  Chancery  against 
the  statute,  oecaase  he  could  not  know  the  law  in  a  matter  so  dubious.    Roll.  Abr.  378. 

So  the  king  is  bound,  though  not  named,  by  the  statute  32  H.  8,  c.  28, 
against  discontinuances  by  husbands  of  their  wives'  estates,  &c.,  for  this 
being  an  injury  to  the  wife,  it  shall  extend  to  the  king,  whose  most  imme- 
diate concern  is  to  relieve  his  subjects  from  any  injury  or  wrong. 
2  Inst.  681 ;  Show.  R.  309. 

So  the  king,  thou^  not  named,  is  bound  by  the  statute  of  Merton,  20  H. 

3,  c.  5,  made  against  usury  in  doubling  the  rent,  in  the  case  of  an  in&nt 

heir  who  has  made  default  in  payment. 

35  H.  6,  61 ;  Plow.  5^6  b;  3  Inst  89.  lAnd  before  the  58  6.  3,  c.  93,  the  crown 
could  not  enforce  payment  of  a  bill  of  exchange  tainted  with  usury  in  its  original  forma- 
tion.   See  4  Price  K.  50.|| 

So  the  king,  though  not  named,  is  bound  by  the  10  c.  of  the  statute  of 
Merton,  20  H.  3,  which  ordains,  ^at  suit  to  the  lord  may  be  done  by  at- 
torney, &c. 

Plow.  936  b ;  d  Inst.  99. 

The  king  is  bound  by  the  31  Eliz.  c.  6,  against  simony ;  being  a  law 
made  for  the  advancement  of  religion. 
Co.  Lit.  180. 
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So  the  long,  Uiougfa  not  named,  is  bound  by  the  27  Eliz.  c.  4,  against 
Toluntaiy  conveyances  to  defiraud  purchasers ;  so  that  a  voluntary  convey- 
ance to  the  Idn^  is  as  much  void  against  a  subsequent  purchaser  for  a  valu- 
able consideration,  as  in  the  case  of  a  common  person. 

11  Co.  74  b.  ^ 

Bound  by  the  statute  Westm.  1,  (3  Ed.  1,)  c.  5,  that  none  shaU  disturb 
elections  upon  pain  of  great  forfeitures. 
3  Inst.  169 ;  4  Mod.  307. 

Bound  by  the  statute  of  Marlbridge,  (52  H.  3,)  c.  22,  that  none  may  dis- 
train his  freeholders  without  the  king's  writ. 

3  Inst  143;  Show.  R.  309. 

By  an  act  of  parliament,  22  Car.  2,  c.  11,  the  parides  of  St  Michael, 
Wood  street,  and  St.  Mary,  Staining,  in  London,  were  united  and  estab- 
lished as  one  parish  church ;  and  it  was  provided,  that  the  first  presenta- 
tion should  be  made  by  the  patron  of  such  of  the  said  churches,  the  en- 
dowments whereof  were  of  the  greatest  value ;  the  long  was  patron  of 
St  MarV)  Staining,  (of  &r  less  value,)  and  a  common  person  patron  of  St 
Michael,  Wood  street,  who  presented  Mr.  Crooke ;  on  a  caceid  entered 
against  the  institution,  it  was  determined  by  civilians,  by  the  advice  of 
lawyers  at  Doctors-Commons,  that  this  statute  though  in  the  affirmative, 
and  without  any  negative  words,  extended  to,  and  so  far  bound  the  king, 
as  to  deprive  bun  of  any  preference  he  mi^t  have  by  his  prerogative,  as 
in  cases  where  his  interest  is  intermixed  with  others;  and  that  the  act  of 
parliament  giving  a  new  estate  to  the  king,  and  prescribing  the  manner  of 
enjoyment,  the  method  limited  must  take  place  of  the  king^s  prerogative. 

4  Mod.  307;  Show.  R.  306,  Crooke*8  case  at  the  end  of  the  ease  it  is  said^  that 
there  were  two  inetaneee  in  London  where  under  eolonr  of  this  prerogatiTe  the  icing** 
presoUee  waa  prefened;  bat  tliis  i«  said  to  have  hem  done  hj  JraTenes,  and  never  con- 
tested. 

But  as  acts  of  parliament  are  to  be  construed  according  to  the  subject- 
matter,  and  not  to  be  extended  further  than  the  intention  of  the  legislature ; 
hence  in  a  varie^  of  cases  we  find  it  determined,  that  general  words  in  an 
act  shall  not  oust  the  long  of  his  prerogative. 

Plow.  340;  Hob.  146;  7  Co.  33;  Moor,  540. 

As  on  fte  statute  quia  en^iares  terranimj  which  enacts,  that  none  $haU 
alien  lands  in  fee  to  hold  ofhimeelf:  yet  it  is  held,  &at  the  king  vaxj  give 
lands  in  fee  to  hold  in  frankalmoigne  or  other  services. 

Lit  S  140;  Co.  Lit  96;  Plow.  340;  11  Co.  68  b. 

So  die  12  c.  Mag.  Cha.  which  provides,  ijpiod  commuma  pladta  nan  «e- 
quaniur  curiam  noiiram  ted  ieneanhar  in  aKquo  eerto  loco^  does  not  bind  Ae 
king;  but  that  he  may  bring  an  action  of  debt  or  quart  impedU  in  B.  R« 

Plow.  340  b,  344  a;  11  Co.  68  b. 

So  of  the  statute  Westm.  2,  (13  Ed.  1,  stat  1,)  c.  17,  which  provides, 
tiiat  where  divers  inheritances  by  knight's  services  descend,  quod  ille  dO' 
minus  de  aetero  habeat  maritapum  de  quo  aniecessar  suus  prius  Jverit 
Jiofat. 

Plow.  340  a. 

Not  bound  by  the  statute  of  Marflnidge,  (52  H.  3,)  c.  9 ;  but  all  copar- 
ceners, in  respect  of  die  lands  descended  on  them,  must  each  of  them  do 
service  as  before  ihe  making  of  the  statute. 

Plow.  340  b. 


94  PREROGATIVE. 

(E)  How  Law  diffm  as  to  the  King.    (Mm  ef  FmriUmenL) 
Not  bound  by  tbe  statutes  of  limitatioii,(a)  nor  by  the  statute  of  Westm. 
2y  (13  Ed.  1,  Stat  l,)  c.  5,  which  makes  a  plenarty  for  six  months  a  good 

plea. 

11  Co.  68;  Plow.  S44;  Comp.  Inc.  198.  (a)  Vide  3  Inst  188.  [Though  the 
crown  is  not  bound  by  the  statute  of  limitationa,  yet  a  grant  may  be  preaumed  from 
mat  lenirth  of  posaession.  It  was  so  done  in  the  case  of  the  Corporation  of  Hall  t. 
Homer,  Cowp.  lOS :  not  that,  in  such  cases,  the  court  reallv  think  a  grant  has  been 
made,  because  it  is  not  probable  a  iprant  should  have  existed  without  its  being  upon 
record ;  but  they  presume  the  fact,  tor  the  purpose  and  from  a  principle  of  quieting  the 
possession.  Per  Lord  Mansfield,  Cowp.  315.1  /S  As  to  presumption  of  a  grant  ffene> 
lally,  see  Hepburn  t.  Auld,  5  Cranch,  963;  ProTost  t.  Gratz,  6  Wheat  481 ;  Ricard 
▼.  Williams,  7  Wheat.  69 ;  Blight's  Lessee  t.  Rochester,  Ibid.  535 ;  Jackson  ▼.  Por- 
ter, 1  Paine,  457 ;  Tyler  ▼.  Wilkinson,  4  Mason,  397;  Strickler  ▼.  Todd,  10  Serg.  & 
R.  68 ;  Mather  ▼.  Tnnity  Church,  3  Serg.  &  R.  509 ;  Newman  r.  Rutter,  8  Watts,  51 ; 
Commonwealth  ▼.  McDonald,  16  Serg.&  R.  390;  Hoy  t.  Stenett,  3  Watts,  387;  Wor^ 
rail  Y.  Rhodea,  3  WharU  437;  Jackson  t.  Miller,  6  Wend.  338;  Jackson  y.  RusseH, 
4  Wend.  543;  Manten  ?.  Butler,  3  Wend.  149;  Schauber  ▼.  Jackson,  d  Wend.  13; 
Mitchell  ▼.  Walker,  3  Aikens,  366 ;  Brunswick  t.  M«Kane,  4  Greenl.  508 ;  Mundall's 
Lessee  t.  Clerklee,  3  Har.  &  J.  463;  Wright  t.  Freeman,  5  Har.  &  J.  467;  Beairs 
Liessee  t.  Lynn,  6  Har.  &  J.  336;  Boiling  t.  The  Mayor,  3  Rand.  563;  Farrar  ▼. 
Merrill,  1  Greenl.  17;  Sumner  v.  Child,  3  Conn.  607 ;  Fitac-Randolph  t.  Norman,  3  l^y- 
lor,  131 ;  Arthur  y.  Arthur,  3  Nott  M.  C.  96;  M«Clure  y.  Hill,  3  Rep.  Con.  Ct  430; 
Alston's  Lessee  y.  Saunders,  1  Bay,  36 ;  King  y.  Hall,  1  Tenn.  R.  309 ;  Palmer  y. 
Hicks,  6  Johns.  133;  Jackson,  ez  dem.  y.  Murray,  7  Johns.  5;  Brattle  Square 
Church  Y.  Bnllard,  3  Met.  363;  Commonwealth  y.  Low,  3  Pick.  408;  Valentine  y. 
Piper,  33  Pick.  85;  MeWille  y.  Locks,  &o.,  16  Pick.  137 ;  S.  C,  17  Pick.  855;  White 
Y.Loring,  34  Pick.  319;  Ryder  y.  Hathaway,  31  Pick.  398;  3  Tenn.  R.  308,  313; 
8  Hals.  6 ;  Martin  &  Yerger^s  Rep.  338 ;  State  y.  Dunham,  8  Penning.  1050 ;  3  Hay. 
13,  138,  887 ;  N.  C.  Term  R.  131 ;  3  DeY.  403;  4  Doy.  180;  7  Monr.  418 ;  4  Younge 
&  C.  1 ;  1  Ohio,  316,  349 ;  5  Ohio,  456.0f 

||The  crown  is  certainly  not  bound  by  the  statute  of  limitations ;  and 
therefore  where  a  note  comes  to  the  hands  of  the  crown  by  forfeiture  of 
the  payee,  the  statute  ceases  to  run  from  the  time  it  vests  in  the  crown. 
But  if  the  statute  has  run  out  against  the  demand  before  the  note  vests  in 
the  crown,  then  the  crown  is  barred. 

Lambert  y.  Taylor,  4  Bam.  &  C.  153 ;  Rex  y.  Morral,  6  Price,  34. ||  fiSee  United  States  y. 
Hoar,  3  Mason,  311;  Conn  y.  Penn,  1  Pet.  C.  C.  R.  663 ;  Lindsay  y.  Miller,  6  Petere,  666 ; 
Johnson  y.  Irwin,  3  SJk  R.  393;  Bagley  y.  Wallace,  16  S.  &  R.  345 ;  Ricard  y.  Wil- 

Peo- 

's  Les- 

Commonwealth 

r.  M*Gowan,  4  Bibb,  63;  Weatherhead  y.  Bledsoe,  8  Tenn.  R.  353;  Stoughton  y. 
Baker,  4  Mass.  583;  18  Johns.  837 ;  4  Bibb,  554.0^ 

Nor  by  the  statute  27  £.  1,  (sftat.  1,  c.  4,)  which  gives  the  trial  by  mn 
prius  in  the  country. 
11  Co.  68. 

Neither  the  statute-merchant,  those  concerning  the  staple,  the  statute  of 
frauds,  nor  those  relating  to  bankrupts,  extend  to,  or  bind  the  kine. 
Jon.  803;  Cro.  Car.  148;  Salk.  163,  pi.  1. 

There  are  also  statutes,  which,  as  my  Lord  Hobart  says,  were  made  to 
put  things  in  an  orderly  form,  and  to  ease  a  sovereign  of  labour,  but  not  to 
deprive  him  of  power,  which  cannot  be  said  to  bind  the  kin^:. 

Hob.  136. 

As  the  27  H.  8,  c.  27,  which  enacts  that  all  grants  concerning  the<court 
of  augmentations  should  be  imder  the  seal  of  that  court;  yet  grants  under 
the  great  seal  have  been  held  good. 

Dyer,  50  a. 

So,  the  statute  25  H.  8,  c.  21,  which  directs  the  manner  of  granting  dis^ 
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pensadons,  though  it  sxp  that  diqiensatioag  diall  not  otherwise  be  gnrnted ; 
yet  ttie  long's  power  is  not  thereby  restrained,  bat  that  by  yirtue  of  his 
prerogative  ne  may  grant  them  as  before. 
Hob.  146. 

So,  on  the  statute  28  H.  8,  c.  15,  for  the  trial  of  piracy  by  coDunianon, 
it  hath  been  held,  diat  the  tnal  may  be,  though  ttie  Chancellor  does  not 
nominate  the  conmiissioners,  as  that  act  appoints. 

Dyer,  395 ;  Hob.  146. 

So,  on  the  statute  9  E.  2,  atat  2,  that  the  queen  may  make  aherifls 
witiiout  the  judges. 
Djer,  303. 

So,  on  31  H.  6,  c.  5,  die  office  of  alnage  was  granted  by  the  queen, 
without  the  bill  of  the  treasurer ;  and  held  good. 
Hob.  146. 

By  a  private  act  of  parliament,  1  Jac.  2,  the  parish  of  St.  James  was 
taken  out  of  die  paridi  of  St  Martin,  and  made  an  ind^>endent  parish ; 
and  it  was  provided  by  the  statute,  tlurt  Dr.  Tenison,  tiie  then  vicar  of  St 
Martin's,  should  be  the  first  rector  of  St  James's  parish ;  and  that  the 
patronage  of  the  advowson  should  belong  to  tiie  bishop  of  London  and  the 
Lord  Jermin,  altenm  viabus  ;  the  first  rector,  after  vacation,  by  Dr.  Tenison, 
to  be  presented  by  the  bishop  of  London,  and  the  next  by  the  Lord  Jermin 
and  his  heirs,  and  so  on.  Dr.  Tenison  was  promoted  to  the  bishopric  of 
Lincoln,  by  which  the  church  of  St  James  became  void ;  and  it  was  ad« 
judged,  that  althou^  it  was  by  the  statute  expressly  appointed,  that  the 
DiA<^  of  London  should  present  upon  the  avoidance,  yet  the  statute  de- 
signed only  to  direct  the  methods  and  turns  between  ^  patrons,  and  not 
to  exclude  the  king  of  hb  prerogative  ;  and  ahhouj^  this  was  a  church 
newly  erected,  yet  the  long  having  tiie  pneroeative  to  present  to  all 
churches  where  the  incumbent  is  promoted,  shaU  have  it  m  this  church 
when  it  is  erected. 

Show.  P.  C.  164 ;  4  Mod.  SOO;  3  Salk.  540,  pL  3;  8bow.  R.  413,  441, 493;  3  Ler. 
377«383;  Ld.  Raym.  33,  S.  C. ;  Lot.  Eot.  344 ;  Cooib.  305. 300, 301 ;  Carlh.  313; 
3  Salk.  559,  pL  3;  Holt,  565,  pL  1,  between  the  Qoeeo,  and  Biriiop  of  London,  and 
Dr.  Biid. 

6.  naimLadm  amUimfidei  Uhimf  ontf  lAcrcM^  ^  Ik  JUbnin,  Nollam  TMspos 

oeciuiit  RogL 

FVom  the  presnmptioD  (hat  the  long  is  daily  employed  in  the  weidity 
and  public  affairs  of  government,  it  hatii  become  an  established  lule  at 
eonmion  law,  that  no  ladies  diall  be  imputed  to  him,  nor  is  he  in  any  waj 
to  sufler  in  his  interests,  which  are  certain  and  permanent;  and  this  his 
privilege,  quod  nullum  iemput  occurrit  regiJia)  has  been  confirmed  by  the 
statute  de  pr^erogaiioa  ngis. 

8taiiif.Preroff.33,33;  Plow.  143;  7Co.38;  Jon.  79 ;  Haid.  34.  (a)  F^giJdmi^bm§ 
H  flon  dormieidShm  jura  mtbvemumij  is  a  rale  for  the  aQbleet ;  but  nuUvm  Iemput  oeeurrH 
rogi^  is  the  king's  plea;  for  there  is  no  reason  that  he  shoidd  soflbr  hy  the  neaKgenee 
ofhia  ofBeefB,  or  by  ihi^ eompaeta  or combinalioiia wMb  the adveiae  pai^.  Hob.347. 
^Laches  are  not  tinpatable  io  the  fOfemaDeirt.  Unitad  States  ▼.  NieboU,  13  Wheat. 
505;  IggkB  ▼.  Poatmaatei^General,  3  Mason,  446 ;  United  States  t.  Kirkpatriek,  9  Wheat. 
730;  Dox  t.  Poetmaster-Genenl,  1  Peteia,  335;  and  see  Martin  ▼.  Commonwealtfa, 
1  Maaa.  T.  R.  347.^ 

Hence  it  was  held,  that  if  tiie  king's  villein  had  purchased  land,  and 
i£ened  b^oie  entiy  by  die  king,  yet,  upon  oflice  found,  the  Idng  mig^t 
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have  entered,  quia  nullum  tempus  occurrU  regi;  thou^  it  was  otherwise 
in  the  case  of  a  common  person. 

Lit.  $178;  Co.  Lit.  118  a. 

So,  in  a  writ  of  right  of  adrowson  brought  by  the  king,  the  tenant  shall 
not  tender  the  di  mark^  because  mdlum  tempus  occutrit  regi;  and  therefore 
the  king  shall  allege,  that  he  or  his  progenitor  was  seised,  without  showing 
any  time. 

Co.  Lit.  994. 

So,  an  action  of  account  lav  at  common  law  against  the  executors  or 
administrators  of  the  kind's  debtor  or  receiver ;  for  being  supposed  busied 
and  employed  in  the  weighty  afiairs  of  the  kingdom,  it  was  not  thought 
reasonable  that  he  should  suffer  in  his  treasure  by  an  omission  occasioned 
perhaps  by  such  his  attendance. 

Co.  Lit  90  b. 

For  this  reason  it  is  that  there  can  be  no  occupant  a^inst  the  king :  so 
that  if  the  king  grants  lands  to  A  for  the  life  of  B,  and  B  dies,  no  man  by 
his  entry  can  gain  himself  a  title  against  the  king;  though  it  was  otherwise 
in  the  case  of  a  common  person. 

Co.  Lit.  41  b. 

So,  there  can  be  no  tenant  at  sufferance  against  the  king ;  but  he  who 
holdeth  oyer  is  an  intruder,  because  no  laches  can  be  imputed  to  the  king 
for  not  entering. 

Co.  Lit.  67. 

Therefore  if  the  king  be  seised  in  fee  of  the  manor  of  B,  and  a  stranger 
erect  a  shop  in  a  vacant  plot  of  it,  and  take  the  profit  of  it  without  payms 
any  rent  to  the  king ;  and  after  the  king  grant  over  the  manor  in  fee,  and 
the  stranger  continue  in  the  shop  and  occupy  it  as  before,  this  is  no  dis- 
seisin ;  for  the  first  entry  of  the  stranger  was  no  disseisin,  but  an  intrusion 
on  the  kind's  possession ;  for  that  the  king's  title  appearing  on  record,  the 
entry  inpais^  which  is  not  an  act  of  equal  notoriety,  will  not  divest  it  out 
of  him:  if  then  the  king  is  not  disseised,  his  conveyance  of  the  fi^ehold  is 

food,  and  the  grantee  is  seized  by  virtue  of  it;  and,  consequently,  cannot 
e  said  to  be  disseised  by  the  stranger  who  has  made  no  entiy  on  him  after 
the  king's  conveyance,  but  only  continued  the  old  interest  which  he  had 
before  me  grant ;  and  so  remains  an  intruder  still,  and  liable  to  an  action 
of  trespass  or  ejectment  for  it. 

Bro.  tit  Dmeuin,  (4)  ;  Hob.  3S9 ;  Roll.  Abr.  659 ;  /S  Stokes  v.  Dawes,  4  Mason,  Sea^ 
{See  9  Johns.  Rep.  83,  Jackaon  v.  Winalow.} 

A  person  cannot  be  indicted  on  the  statutes  against  forcible  entries  for 
entermg  into  the  king's  possessions,  because  he  cannot  be  disseised. 
Co.  69 ;  10  Co.  113;  Dalt  Jntt  303. 

A  descent  cast  is  no  plea  against  the  king,  nor  does  it  take  away  his 
right  of  entry. 
Plow.  343  a ;  S  Leon.  31. 

If  the  king's  goods  become  wreck,  the  lord  of  the  manor  cannot  take 
them,  but  the  kmg  may  claim  them  after  the  year  and  the  day ;  for  this 
reason,  that  he  is  supj^osed  employed  in  the  public  afiairs,  and  thfl^fore 
no  lapse  of  time  shall  mjure  him. 

S  Inst.  168 ;  Plow.  343. 

For  this  reason  the  lord  of  the  manor  cannot  take  the  king's  beasts  as 
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strays;  as  also  that  this  privilege  of  waifi  and  strays  is  derived  from  the 

crown,  and  cannot  be  supposed  to  extend  fiurther  than  a  liberty  to  take  the 

goods  and  cattle  of  a  common  person. 
49E.3,4;  Kiteheii,81. 

If  a  grant  be  made  to  the  kine  of  the  next  avoidance  of  a  living,  and  a 
stranger  upon  the  death  of  the  men  incumbent  present,  and  his  presentee 
continue  in  six  months,  and  die,  yet  the  king  may  present  another,  quia 
nullum  tempus  occurrU  regi.  So,  if  a  grant  had  been  made  to  the  king  of 
all  such  presentments  as  should  happen  within  twenty  years,  and  in  the 
twenty  years  there  happen  ten  presentments  which  are  fined  up  by  a  stranger, 
yet  the  long  shall  present  to  them  over  again. 

Plow.  243  a. 

If  the  king  be  patron  of  a  church,  and  he  omit  to  present  wi&in  six 
months,  the  ordinary  cannot  present  for  the  lapse,  but  is  only  to  sequester 
tbe  profits,  and  serve  the  cure  till  the  king  thinks  proper  to  present ;  but 
if  in  this  case  the  ordinary  collate  his  clerk,  and  afterwards  the  £dng  present, 
the  clerk  so  collated  cannot  be  turned  out  without  a  quare  impedU. 

Bro.  title  PresentmefU^  (24) ;  Comp.  Incumb.  118. 

If  the  king  presents  to  a  church,  and  his  clerk  is  admitted  and  instituted, 
jet  the  king  may  before  induction  repeal  and  revoke  his  presentation ;  and 
it  is  held  in  this  case,  that  the  presenting  another  is  a  repeal  in  law,  without 
any  other  notice  to  the  ordinary.(a) 

7  £.  4,  33;  Dyer,  390,  337,  360.  (a)  [But  to  free  the  seoond  preeentatioD  of  all 
toflpicion  of  being  obtained  bj  fraud  m  deceit  of  the  king,  it  it  proper  that  it  shoald 
maKe  express  mention  of  the  fioat  presentation.    Gibs.  795 ;  Wats.  o.  80.] 

So  where  a  title  by  lapse  comes  to  the  king,  if  the  kin^  doth  present, 
and  his  presentee  is  instituted,  yet  the  king  may  revoke  his  presentation, 
and  so  null  the  institution  at  any  time  before  his  clerk  is  inducted ;  or,  if 
his  clerk  be  instituted  upon  such  title,  and  die  before  his  induction,  the 
king  may  present  another,  his  turn  not  b^ing  served  by  the  institution  ooly 
of  his  clerk. 

Leon.  156,  Wright  ▼.  Bishop  of  Norwich. 

But,  though  the  king  may  remove  the  patron's  or  stranger^s  clerk  that 
comes  in  upon  his  lapse,  jret,  if  such  clenc  happens  to  (6)  die  incumbent 
of  the  church  before  the  long  doth  present,  the  king  hath  lost  the  advan- 
tage of  the  lapse,  and  shall  not  present  aft:erwards,  or  remove  the  patron's 
second  presentee,  because  the  king  is  to  have  but  one  turn,  and  that  the 
next ;  and  if  the  law  should  be  otherwise,  the  king,  by  suSering  divers 
usurpations  upon  his  lapse,  might  even  disinherit  the  very  patron :  and  the 
rule  nullum  tempus  occurrit  regi  is  not  to  take  place  where  the  king  is 
limited  to  a  time  certain. 

7  Co.  38 ;  Owen,  3 ;  And.  148 ;  Cro.  Eliz.  44 ;  Gro.  Ja.  53, 316 ;  Hetley,  135 ;  Bals.  38 ; 
Moor,  369 ;  Fitzg.  30.  (b)  Or,  if  the  chuioh  becomes  void  by  resignation,  or  depriva- 
tion, unless  such  resignation  were  by  fraud  or  covin.  Gro.  Ja.  316;  Owen,  89 ;  4  hwTi. 

Case  351.* ^•By  stat.  9  6.  3,  c  16,  (which  is  called  the  Nullum  tempus  act,  and 

was  brought  into  parliament  by  Sir  George  Saville,)  the  king  shall  not  sae,  &c,  any 
person,  £c.,  for  any  lands,  &c.,  except  liberties  and  franchises,  or  any  title  which  has 
not  first  accmed  within  sixty  years  oefore  the  commencement  of  sach  salt,  unless  he 
has  been  answered  the  rents  within  that  time,  or  they  have  been  in  charge,  or  stood 
irm^per  of  record,  and  the  subject  shall  quietly  enjoy  against  the  kmg  and  all  claiming 
under  him,  by  patent,  &c.  This  extends  not  to  estates  in  reversion,  or  remainder,  or 
limited  e8tate8.-»«These  lands  shall  be  held  on  the  usual  tenures,  te.  Usual  fee- 
farm  rents  confirmed.— ^Putting  in  charge,  standing  inguper^  &c.,  ffood  only  when  on 
verdict,  demurrer,  or  hearing,  the  lands,  &c.,  have  been  given,  adjudged,  or  decreed  to 

Vol.  Vm.— 13  I 
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the  king.  [Andpiescription  is  now  pleadable  against  the  crown  even  In  the  ease  of 
franchises  and  offices ;  for  by  staL  3d  Geo.  3,  o.  58,  six  yean*  possession  of  a  corporsla 
office,  gives  the  corporator  a  prescriptive  title  opon  an  information  in  the  nature  of  a 
quo  warranlo^  exhibited  by  the  attorney-general  or  other  officer  on  the  behalf  of  the 
crown,  by  virtue  of  any  roval  prerogative,  or  otherwise.  Neither  is  it  competent  to  the 
crown  to  question  any  derivative  tiUe,  where  tlie  person  from  whom  it  is  derived  was  in 
exercise  de  facto  of  the  office  of  franchise,  in  virtue  of  which  he  communicated  the  title 
for  a  like  period  of  six  years.]  ||The  above  statute  9  Geo.  3,  c.  16,  does  not  give  a  title 
to  the  first  wrongful  possessor,  but  only  bars  the  remedy  of  the  crown  against  them, 
after  sixty  years  continuing  adverse  possession.  Good  title  v.  Baldwin,  11  E2ast,  488. 
Qtt.  Whether  the  act  applies  to  advowsons  t    1  Ja.  and  W.  159.|| 

||If  a  bill  of  exchange  be  taken  under  an  extent  before  it  is  due,  and  the 
party  holding  it  on  behalf  of  the  crown  neglect  to  present  it  for  payment  in 
due  time,  the  drawer  and  endorser  are  not  discharged ;  for  no  laches  are 
imputed  to  the  crown. 

West  on  Extent,  89,  30,  (lsted.)||  That  the  statute  of  limitations  does  not  run 
against  the  king,  see  antdf  p.  94. 

l,OfhU  Prerogaiivt  in  Am  Suits  and  Proceedings  in  Courts  rf  Justice, 

[The  king,  though  the  chief  and  head  of  the  kingdom,  may  redress  any 
injuries  he  may  receive  from  his  subjects  by  such  usual  conmion  law  ac- 
tions as  are  consistent  with  the  royal  prerogative  and  dignity.  He  may 
too  sue  in  Chancery  for  a  matter  in  equity. 

Thel.  Dig.  1.  1,  c.  3 ;  3  Inst.  136 ;  1  Roll.  Abr.  373. 

A  declaration  for  the  king  ou^ht  re^larly  to  be  in  the  name  of  his 
attorney-general ;  though  where  it  was  m  the  name  of  the  king  himself, 
viz.,  coram  domino  rege  venit  domimis  rer,  it  was,  upon  demurrer,  for  this 
cause  adjudged  good. 

d  Lev*  83. 

HInquests  of  Office.  II  But  the  more  effectual  means  of  asserting  the 
rights  of  the  crown,  and  redressing  its  injuries,  are  those  which  are  ob- 
tained by  the  prerogative  modes  of  process.  Such  is  that  by  inquisition 
or  inquest  of  office :  which  is  an  inquiry  made  by  the  king's  officer,  his 
sheriff,  coroner,  or  escheator,  virtvie  officn^  or  by  writ  sent  to  them  for  that 
purpose,  or  by  commissioners  specially  appointed,  concerning  any  matter 
that  entitles  the  king  to  the  possession  of  lands  or  tenements,  goods  or 
chattels.  This  is  done  by  a  jury  of  no  determinate  number ;  being  either 
twelve,  or  less,  or  more. 

S  Bl.  Com.  358. 

Stamford  lays  it  down,  that  in  all  cases  where  a  subject  shall  not  have 
possession,  in  deed  or  in  law,  without  entry,  the  king  will  not  be  entitled 
without  office  found,  or  other  matter  of  record. 

Stamf.  Pr.  65  b.  ^  See  Fairfax  v.  Hunter,  7  Cranch,  603 ;  Crawford  v.  Common- 
wealth, 1  Watts,  480;  Jackson  ez  dem.  Culverhoose  v.  Beach,  3  Johns.  Ch.  399; 
Jackson  v.  Lunn,  3  Johns.  Ch.  ISO ;  Fire  Department  of  New  York  v.  Kipp,  10  Wend. 
366;  People  v.  Brown,  1  Cain.  416 ;  Vaux  v.  Nesbitt,  1  M^Cord,  Ch.  353;  Craig  v. 
Hadfield,  3  Wheat.  594.^ 

As,  if  the  king's  tenant  aliens  in  mortmain,  or  without  license,  the  king's 

title  must  be  found  by  office. 

Stamf.  Pr.  55  b. 

So,  if  the  king  claims  upon  a  forfeiture,  or  a  condition  (a)  broken. 

Sembl.  Lev.  1  R.  Cro.  Car.  173;  Sir  W.  Jon.  78,  317.  (a)  Sav.  70;  3  Ro.  315; 
{I  Cain.  416,  The  People  v.  Brown.  ^ 
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So,  if  the  kmg  claims  the  lands  of  an  idiot,  lunatic,  &c.,  the  person 
ought  to  be  found  an  idiot,  &c.,  by  office. 
Stamf.  uU  auprd. 

So,  if  he  claims  the  year,  day,  and  waste,  of  a  felon  attainted,  or  the 
temporalities  of  a  bishop  for  a  contempt. 
StuoL  vbi  mprtU 

So,  if  he  claims  a  freehold  or  inheritance  as  forfeited  for  a  contempt 

SaT.  8. 

So,  if  he  claims  as  forfeited  to  the  crown,  chases  en  action,  which  be- 
longed to  an  alien  enemy.  And  in  such  case,  a  peace  before  the  inquisi- 
tion taken  discharges  the  forfeiture. 

Attorney-General  t.  Wheeden,  Park.  267;  ^Fairfax t.  Hunter,?  Cianeh, 603 ;  Slight 
T.  Kane,  3  Johns.  Ch.  336;  Jackson  ex  dem.  Calyerhooae  ▼.  Beach,  2  Johns.  Ch.  399; 
Hammersley  y.  Lambert,  2  Johns.  Ch.  506;  Johnson  ▼.  Harrisson,  Litt.  SeL  Cas.  226 ; 
Crag  y.  Radford,  3  Wheat  594.0^ 

These  inquests  of  office  were  devised  by  law,  as  an  authentic  means  to 
give  the  king  his  right  by  solemn  matter  of  record ;  without  { ^}  which  he  in 
general  can  neither  take  nor  part  from  any  thing.  For  it  is  part  of  the 
Uberties  of  England,  and  gready  for  the  safety  of  the  subject,  that  the  Idn^ 
may  not  enter  upon,  nor  seize  any  man's  possessicms,  upon  bare  surmises 
without  the  intervention  of  a  juiy .  And  although  a  defendant  is  now  per- 
mitted to  trayerse  these  inquests,(a)  and  therefore  they  are  not  conclusive 
evidence,  yet,  as  the  legislature  has  directed,(&)  that  inquisitions  shaU  be 
taken  pubucly  and  in  an  open  place,  and  has  empowered  every  one  to 
give  evidence  openly  before  the  inquest,  the  court  will,(c)  in  some  cases, 
order  reasonable  notice  to  be  given  of  the  issuing  of  such  commission. 

3  Bl.  Com.  259.  {'}See  1  Cain.  416,  The  People  ▼.  Brown.}  (a)  St.  2  &  3  E.  6,  e.  8. 
(6)  Stat  34  E.3,c.  13;  36  E.  3,c.  13;  23H.  6,c.  16;  I  H.  8,c.  8;  3  H.  8,e.  9. 
(e)  The  King  ▼.  Daly,  1  Yes.  269.    |See  Manning's  Ex.  Prac.  34,  and  12  East,  96.] 

Where  an  estate  is  given  to  an  alien,  or  in  trust  for  an  alien,  thou^ 

such  estate  doth  not  actually  vest  in  the  Idn^,  until  an  cflBce  is  found,  yet 

he  hath,  before  office  found,  such  a  right  to  it  as  will  entitle  him  to  the 

assistance  of  a  court  of  equity  to  enforce  a  discovery  of  the  fact  of  alienage. 

Attorney-general  ▼.  Daplessis,  Park.  144.  |By  47  G.  3,  sess.  2,  c  24,  in  all  eases 
in  which  the  kinff  becomes  entitled  to  lands  by  escheat,  or  by  forfeiture,  or  by  reason 
that  the  same  haa  been  purchased  in  tmst  for  an  alien,  his  majesty,  by  warrant  ander 
the  sign  manual,  may  direct  the  exeention  of  the  trusts,  and  make  giants  of  the  lands  to 
trustees  for  the  purpose  of  executing  the  same;  and  see  7  Ves.  71,  and  the  form  of  the 
warrant  under  sign  manual,  Chitt  on  Pierog.  p.  236.] 

If  the  office  be  found  against  the  king,  a  melius  inquirendumy  on  fiuther 
inquiry  under  the  former  commission,  may  be  awarded.  But  in  good  dis- 
cretion no  melius  inquirendum  shall  be  awarded  in  such  case,  without  sight 
of  some  record,  or  other  pregnant  matter  for  the  king,  to  show  the  former 
was  mistaken.  And  by  presnant  matter  for  the  king  is  meant  matter  preg- 
nant with  evidence  of  the  lang*s  right. 

Stoughter^s  case,  8  Co.  168 ;  Knight  ex  parU  Daplessis,  2  Ves.  555.  The  melius 
inquirendum  is  grantable  only  on  the  part  of  the  crown,  and  ts  giTen,  because  the 
crown  cannot  traTerae,  as  the  subject  can.    3  Atk.  6.    |!See  Mann.  Ex.  Prae.  22.  | 

But,  if  the  melius  inquirendum  be  found  against  the  kin^,  be  is  thereby 

1>recluded  from  having  another  melius  inquirendum ;  for  if  this  were  al- 
owed  it  would  lead  to  infinity,  for  by  the  same  reason  that  he  might  have 
a  second,  he  might  have  diem  without  end.  However,  if  the  firrt  writ  of 
mdius  inquirendum  were  repugnant  in  itself,  if  it  did  not  give  authority  to 
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find  such  an  office  as  was  found,  as,  wbere  the  writ  was  to  inquire,  isdie- 
ther  at  the  time  of  the  death  of  a  person  who  died  in  the  reign  of  Queen 
Elizabeth,  the  manor  of  O  was  holden  of  the  lord  the  king  that  now  is^ 
another  writ  of  meUus  inquirendum  may  be  awarded. 
Stoa^ter's  case,  u6t  maprd. 

If  the  king's  title  be  found  to  lands  and  tenements,  the  king  shall  be  in 
possession  by  the  office  only,  without  seizure,  if  the  possession  be  vacant^ 
or  if  the  title  be  found  to  a  local  office  or  of  which  continual  profit  may  be 
taken. 

Stamf.  Pr.  63, 64 s  0  Co.  95  b{  4  Co.  58  a. 

But,  if  the  king's  title  be  found  by  office  to  an  incoiporeal  inheritance, 
(as,  an  advowson,  &c.^  the  king  shall  not  be  in  possession  before  seizure : 
or  if  the  king,  after  office,  presents,  the  defendant  in  a  quare  impedU  may 
traverse  the  king's  title  without  traversing  the  office. 

9  Co.  95  b. 

And  in  all  cases  where  a  common  person  is  put  to  his  action,  there, 
upon  an  office  found,  the  'king  is  put  to  his  scire  fadas  ;  for  an  ofiBce  en- 
titles the  king  to  an  action  only,  and  not  to  an  entry.  But,  where  a  com- 
mon person  may  enter  or  seize,  there,  an  office  without  a  sdre/acias  shall 
suffice  for  the  king. 

9  Co.  96  b ;  Stamf.  Pr.  55  a;  {1  Cain.  416,  The  People  t.  Brown.} 

If  the  king  do  not  seize  within  a  year  and  a  day  aflier  office  foimd,  he 
ou^t  to  have  a  scire  /ados  before  seizure. 
Stamf.  Pr<  54  b. 

But  no  office  is  necessary  if  the  king's  title  appear  by  other  matter  of 
record. 

Stamf.  Pr.  56  «. 

So,  if  a  possession  in  law  be  cast  upon  the  king,  no  office  is  necessary, 
but  the  king  may  seize  without  it.  As,  if  the  king  has  a  title  by  descent 
in  remainder  or  reverter ;  for  the  freehold  is  cast  upon  him  by  law.  So, 
if  he  is  entitled  by  escheat ;  or  is  entitled  to  the  temporalities  of  a  bishop 
in  the  time  of  vacation. 

Stamf.  Pr.  54  a;  4  Co.  58;  Say.  7;  9  Co.  95  b. 

So,  where  the  king  ought  to  have  chattels  or  profits  of  lands  for  a  con- 
tempt, he  may  seize  without  office  ;  as,  upon  an  outlawiy  the  goods  of  a 
Srior  alien.     So,  in  the  case  of  simony  the  king  shall  present  without  of- 
ce.     So,  he  shall  nominate  to  an  office  void  by  st.  5  &  6  Ed.  6,  c.  16. 
Say.  6;  2  Ventr.  870. 

And  by  stat  33  H.  8,  c.  20,  m  case  of  attainder  for  hi^h  treason,  the 
king  shall  have  the  forfeiture  instandy,  without  any  inquisition  of  office. 

||Cbown  Informations.  II  Another  prerogative  process  is  an  informa- 
tion, filed  in  the  Exchequer  by  the  attorney-general.  This  is  a  method 
of  suit  for  recovering  money  or  other  chattels,  or  for  obtaining  satisfaction 
in  damages  for  any  personal  wrong  committed  in  the  lands  or  other  pos- 
sessions of  the  crown.  It  differs  from  an  information  filed  in  the  Court  of 
King's  Bench,  in  that  this  is  instituted  to  redress  a  private  wrong,  by 
which  the  property  of  the  crown  is  affected,  thai  is  calculated  to  puni^ 
some  public  wrong,  or  heinous  misdemeanor  in  the  defendant. 

d  Bl.  Com.  861.    gSee  Manning's  Ezch.  Prac.|| 
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The  most  usual  informations  are  those  of  intrusion  and  dM  ;  intrusion^ 

for  any  trespass  committed  on  the  lands  of  the  crown,  as,  by  entering 

thereon  without  title,  holding  over  after  a  lease  is  determined,  taking  the 

profits,  cutting  down  timber,  or  the  like  ;  and  dAty{a)  upon  any  contract 

tor  moneys  due  to  the  king,  or  for  any  forfeiture  due  to  the  crown  upon 

the  breach  of  a  penal  statute. 

0(a)  See  MamL  Ex.  Prao.  b.  iii.  ch.  3;  and  as  to  informations  for  penalties  on  the 
CQBtom  acts,  see  6  G.  4,  c.  108,  $$  73,  74,  77, 78, 100, 84,  87,  98,  99.) 

There  is  also  an  information  tn  rem^  when  any  goods  are  supposed  to 
become  the  property  of  the  crown,  and  no  man  appears  to  claim  them,  or 
to  dispute  the  title  of  the  king.  As  anciently  in  the  case  of  treasure-trove, 
wrecks,  waifs,  and  estrays,  seized  by  the  king^s  officer  for  his  use.  Upon 
such  seizure  an  information  was  filed  in  the  Exchequer,  and  thereupon 
a  proclamation  was  made  for  the  owner  (if  any)  to  come  in  and  claim  the 
enects ;  and  at  the  same  time  there  issued  a  commission  of  appraiseTnent 
to  value  the  goods  in  the  officer's  hands :  after  the  return  of  which,  and  a 
second  proclamation  had,  if  no  claimant  appeared,  the  goods  were  sup- 
posed derelict,  and  condemned  to  the  use  of  crown.  And  when,  in  later 
times,  forfeitures  of  the  goods  themselves,  as  well  as  personal  penalties 
on  the  parties,  were  inflicted  by  act  of  parliament  for  transgressions  against 
the  laws  of  the  customs  and  excise,  the  same  process  was  adopted  m  or^ 
der  to  secure  such  forfeited  goods  for  the  public  use,  though  the  ofiender 
himself  had  escaped  the  hand  of  justice. 

/^The  District  Court  of  the  United  States  for  the  district  where  a  seizure 
is  made,  (if  made  in  the  United  States,)  or  if  made  without  the  United 
States,  then  the  District  Court  of  the  district  where  the  property  is  found 
carried,  has  exclusive  original  jurisdiction  of  an  information  in  rem  for  an 
alleged  forfeiture  under  the  laws  of  the  United  States. 

The  Merino  v.  The  Gonstitotion  &  others,  9  Wheaton,  401.  See  Conkline's  Trea- 
tise, (9  ed.)  139,  and  cases  there  cited ;  and  see  also  Commonwealth  y.  Meesinfjier, 
4  Mass.  463 ;  Commonwealth  y.  Chenay,  6  Mas^.  347 ;  Same  v.  Wateiborough,  5  Mass. 
357;  Cashing  v.  Hackett,  10  Mass.  164;  S.  C.  11  Mass.  30d.gf 

An  information  of  intrasion  is  in  the  nature  of  a  trespass  qaare  clatisum 
fireffU.  It  may  be  general  therefore,  that  the  king  was  seised  of  certain 
lands,  without  descnbing  the  particular  species  or  quantity.  So,  on  the 
other  hand,  it  is  su£Scient  for  the  defendant  to  plead  only  so  much  as  shows 
that  he  has  tide  to  the  possession ;  as  where  the  defendant  showed  that 
she  had  a  jointure  of  a  third  part,  without  answering  to  the  residue  ;  for 
by  that  she  had  the  possession  of  tiie  whole  in  common  with  the  king. 

Say.  48.  JSee  Mann.  Ex.  Prac.  b.  iii.  ch.  2.|  Semb,  M.  370,  376.  /STo  sustain  an 
information  lor  intrusion  into  the  lands  of  the  people,  it  is  necessair  that  the  people 
should  be  in  the  actual  possession  of  the  subject  intruded  on.  The  People  y.  Brown, 
1  Cain.  416 ;  and  see  trimmer  y.  Long  Wharf,  5  Pick.  131 ;  Attomey-gener«J  y.  Par- 
sons, 1  Tyr.  &  Gr.  980 ;  5  Dowl.  165.gf 

At  common  law,  upon  an  information  for  intrusion^  the  king  by  his  pre- 
rogative might  put  tiie  defendant  upon  showing  his  tide  specially.  And 
if  ne  pleaded  notguUty,  he  should  be  immediately  put  out  of  his  posses- 
sion :  for  that,  regularly,  the  king's  tide  appeareth  of  record,  and  there- 
fore the  defendant  may  take  knowledge  thereof,  and  the  rather,  for  that  in 
eveiy  information  odntrusian  it  is  specified  of  whose  possession  the  lands, 
&c.,  were. 

Dy.  338  b ;  4  Inst.  116.    Nai  guUiy  pleaded.    Say.  68. 

l2 
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If  the  defendant  shows  an  insufficient  title  in  form,  the  attorney-general 
may  demur ;  but  if  the  attorney-general  in  such  case  do  not  demur,  but 
join  issue  on  a  fact  alleged,  which  is  found  against  him,  he  shall  not  after- 
wards take  advantage  of  the  defect* 

Dy.  338  b. 

By  St.  21  Jac.  1,  c.  14,  if  the  king,  or  those  claiming  under  him,  or 
those  under  whose  title  the  king  claims,  have  not  been  m  possession,  or 
received  the  profits  within  twenty  years,  the  defendant  may  plead  the 
general  issue,  and  shall  not  be  ousted  of  his  possession,  till  the  title  be 
lound  or  adjudged  for  the  king. 

If  the  plea  allege  several  facts,  the  king  by  his  prerogative  may  traverse 
them  all,  though  a  common  person  ought  to  traverse  but  one. 

Say.  19. 

So  if  the  plea  allege  a  title,  which  avoids  the  possession  in  the  king  sup* 
posed  by  the  information,  the  king  needs  not  maintain  the  information,  but 
may  traverse  the  title  alleged  by  Sie  plea. 

Say.  61. 

And  it. is  sufficient,  if  the  king  by  his  replication  traverses  so  much  of 
the  title  as  encounters  the  information,  without  answering  the  whole  title 
alleged  by  the  defendant :  as,  to  an  information  for  intrusion  in  the  moiety 
of  a  manor,  the  defendant  says,  A  was  seised  of  the  whole,  and  died  seisea, 
by  which  there  was  a  descent  to  the  defendant ;  it  is  sufficient  to  traverse 
(wsgue  hoCj  that  he  died  seised  of  such  moiety. 

Say.  61. 

After  jud^ent  in  an  information  for  intrusion^  execution  shall  be  some- 
times by  injunction;  or  it  maybe  by  amoveas  manum:  and  thereupon 
every  party  to  the  information,  or  claiming  under  him,  shall  be  removed 
from  ^e  possession.  But  a  stranger  to  the  information  shall  not  be  de- 
barred of  his  entry ;  for  no  judgment  of  seisin  is  given,  nor  does  an  habere 
facias  seisinam  go. 

Say.  35 ;  Hardr.  460,  463.] 

As  the  king  is  the  fountain  of  justice,  and  all  courts  of  justice  derive 

their  authority  from  him,  hence  he  is  supposed  to  be  always  present  in  court ; 

and  therefore  it  hath  become  an  establi^ed  principle  of  law,  that  the  king 

cannot  be  nonsuit  in  any  action  or  information  in  which  he  is  sole  plaintin! 

Co.  Lit.  139 ;  Bro.  Nontutt,  (68) ;  Say.  66.  /SThe  people  cannot  be  nonsuited.  The 
People  y.  Tliunnan,  3  Cowen,  16.g^ 

But  it  seems  that  any  informer  qui  torn,  or  plaintiff  in  a  popular  action, 

may  be  nonsuit,  and  thereby  wholly  determine  the  suit,  as  well  in  respect 

of  ihe  king  as  of  himself.(a) 

Co.  Lit  139 ;  2  Roll.  R.  33, 136.  (a)  Bat  the  king  may  afterwards  proceed  for  his 
share  of  the  penalty  in  the  usual  way  as  if  no  such  suit  had  been  instituted,  provided 
the  prosecution  is  commenced  in  due  time. 

Also  the  king's  attorney-general  may  enter  a  noUe  prosequi^  which  has 

the  effect  of  a  nonsuit  to  any  information  or  action  brought  by  the  king 

only. 

Co.  Lit.  139 ;  Sid.  420;  Salk.  21,  pi.  11,  like  point,  where  it  is  said  by  the  C.  J., 
that  the  crown«  notwithstanding  a  nolle  protequit  may  award  new  process  upon  the  same 
indictment.  QSee  6  G.  4,  c.  108,  §  101.||  fiA  noUe  pro$equi  does  not  amount  to  a  re- 
traxit, but  simply  an  agreement  not  to  proceed  further  in  that  suit  as  to  the  particular 
person  or  cause  of  action.  Minor  y.  Mechanics'  Bank  of  Alexandria,  1  Peters,  74;  and 
see  Commonwealth  y.  Wheeler,  2  Mass.  Term  R.  172 ;  Snowhill  t.  Hilly ou,  4  Kalst, 
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tS ;  Bates  t.  Jenkinsy  1  Ap.  Bro.  36.    When  a  nonsuit  does  amoant  to  a  retiazit— see 
1  Hayw.  331,  2  Penning.  956.gr 

In  an  information  for  extortion,  issue  was  joined,  and  the  day  the  jury 
were  returned,  the  king  sent  a  writing  under  his  sign  manual  to  Sir  Thomas 
Fansbaw,  clerk  of  the  crown,  to  enter  a  cesser  of  prosecution :  and  Palmer, 
attorney-general,  affirmed  that  the  king  may  stay  proceedings ;  yet  not- 
withstanoing  the  court  proceeded  to  swear  the  jury,  and  said  they  were 
not  to  delay,  for  the  great  or  littie  seal ;  whereupon  the  attorney  entered  a 
noUe  prosequi. 

Tent.  33,  The  King  ▼.  BeuMO. 

No  prosecutor  upon  an  indictment  (a)  can  enter  a  nolk  prosequi  without 
leave  of  the  attorney-general. 

Ld.  Raym.  721.  {a\  That  entering  noUeprmeqvM  apon  indictment  began  in  Charles 
the  Second's  time.    6  Mod.  363,  per  Holt,  C.  J. 

It  is  a  rule  of  the  common  law,  that  the  king  by  his  prerogative  may  sue 
in  what  court  he  pleases ;  and  therefore  may  bring  a  writ  of  right  or  a 
quare  impedU  in  the  Court  of  King's  Bench. 

4  Inst.  17;  Plow.  343;  Roll.  R.  390.  [And  in  an  infonnation  upon  a  statute  the 
king's  prerogatiye  to  lay  it  in  any  coanty  cannot  be  taken  away  without  express  nega- 
tive words  in  the  statnte.  4  Inst  173;  Cro.  Car.  535;  3  Str.  749;  Parker,  183.  ||And 
see  6  G.  4,  c.  108,  §  78.|| 

0  It  is  sufficient  if  the  infonnation  set  forth  the  offence  so  clearly  as  to 
bring  it  within  the  words  of  the  statute  upon  which  it  is  founded,  and 
neecf  not  conclude  coTUraJbrmam  statuti. 

The  Merino,  the  Constitution,  and  others,  9  Wheat  391. 

In  general  it  is  sufficient  in  an  information  on  a  penal  statute  to  negative 
the  exceptions  in  the  enacting  clause — exceptions  in  a  proviso  come  by 
way  of  defence. 

United  States  t.  Hay  ward,  3  Gallis.  485. 

If  an  information  be  defective,  the  defect  is  not  cured  by  evidence  of 
the  fiicts  omitted  to  be  averred. 

The  Schooner  Hoppit,  7  Cranch,  389 ;  The  Brig  Caroline,  7  Cranch,  496. 

An  information  in  rem  may  be  amended  by  leave  of  the  court. 
The  Caroline,  7  Cranch,  496 ;  I  Gallis.  C.  C.  33;  Ibid,  133 ;  8  Wheat  380.^ 

In  an  action  for  embezzling  the  king's  goods,  which  was  laid  in  the  de- 
claration to  be  in  London,  it  was  moved  for  the  king,  that  the  county 
might  be  changed ;  and  the  court  held,  the  king  might  choose  his  county, 
ana  might  waive  tiiat  which  he  had  seemed  to  have  elected  before,  as  he 
may  waive  his  demurrer  and  join  issue. 

Vent  17,  The  King  v.  Webb. 

If  a  person  be  guilty  of  two  capital  offences,  the  king  may  elect  which 
of  them  to  try  him  on  ftrst ;  and  accordingly,  where  two  persons  murdered 
the  post-boy  m  Lincolnshire,  and  afterwards  committed  a  robbery  in  Wilts, 
for  which  tiiey  were  taken  and  in  custody  in  Wilts;  the  attorney-general 
moved  for  a  habeas  corpus  to  the  sheriff  of  Wilts,  to  deliver  them  to  the 
sheriff  of  Lincoln,  and  another  to  the  sheriff  of  Lincoln  to  receive  them ; 
which  was  granted ;  the  court  allowing  the  crown  had  such  election. 

Hil.  6  G.  3,  in  B.  R.  Rex  y.  Hallam,  &c. 

H  Removal  of  Revenue  Suits  into  Exchequer.  ||  [Where  the  king's 
revenue  is  concerned  in  the  event  of  a  cause,  it  shall  be  removed  from 
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any  other  court  where  the  action  is  brought  into  the  office  of  Pleas  of  the 
Exchequer. 
Lamb  y.  Gamnan,  Parker,  143. 

Thus  in  an  action  between  the  duke  of  Cleveland's  bailiff  and  some 
other  persons  of  the  town  of  Rye,  upon  a  demand  of  prisage  of  wine,  an 
issue  was  joined  upon  this  question,  whether  the  town  of  Bye  was. entitled 
by  charter  to  be  exempted  from  this  claim  of  prisage  ?  The  king  had  a 
reversionary  interest  in  this  prisage,  because  it  was  granted  to  the  duke  of 
Cleveland  m  tail ;  and  m  respect  of  this  interest  it  was  holden,  that  the 
king  had  a  right  to  desire  that  the  cause  might  be  removed  into  the  Elxche- 
quer,  and  the  cause  was  accordingly  removed. 

|Vide  3  Anstr.  853.| 

Again,  an  action  was  brought  against  a  Mr.  Pennington,  who  was  flie 
collector  at  Bristol,  for  money  had  and  received  by  him,  and  it  appeared 
that  the  action  was  brought  for  money  received  by  him  on  account  of  the 
duties  on  ^lass,  whereupon  the  Court  of  Exchequer  removed  it,  and  ordered 
it  to  be  tried  in  the  Exchequer,  and  not  in  any  other  court ;  the  question 
being,  whether  Mr.  Pennington  was  entitled  to  retain  that  money  so  re- 
ceived as  duties  on  glass  or  not  ? 

Jan.  29, 1754;  Anstr.  314. 

So,  an  action  brought  by  Mr.  Baring  against  Sutlin,  one  of  the  principal 
officers  in  the  port  of  London,  in  order  to  get  back  moneys  which  had  been 
charged  to  him  for  duties  upon  some  goods  which  he  thought  he  was  not 
liable  to  pay,  was  removed  into  the  Court  of  Exchequer. 

An.  1777,  Anstr.  S14. 

So,  in  an  earlier  period,  in  the  year  1702,  two  actions  were  removed. 
One  was  an  action  of  trespass,  the  other  of  trover :  one  was  for  entering  a 
ship  and  seizing  eoods  for  non-payment  of  duties,  and  the  other  was  trover 
for  the  ship  itself.  Both  these  actions  were  removed ;  and  the  minute 
only  says,  "  there  being  an  information  for  the  duties."  Now  an  informa- 
tion for  the  duties  is  nothing  more  than  the  king's  action  of  debt ;  and 
therefore  there  was  nothing  properly  of  prerogative  in  that,  except  merely 
the  form  of  suing  by  information,  instead  of  the  common  action  of  debt : 
but  the  ground  of  removal  must  have  been,  that  a  part  of  the  question  in 
those  actions  would  be,  whether  the  duties  were  payable  or  no.  If  the 
duties  were  payable,  then  it  might  follow  that  the  party  might  have  a  right 
to  enter  the  ship  and  look  for  the  goods,  and  might  have  a  right  to  stop 
the  ship  and  the  ^oods  till  the  duties  were  paid.  If  no  duties  were  pay- 
able this  justification  failed. 

Anstr.  314.    Per  Eyre,  C.  B. 

An  action  for  trespass  for  taking  ^oods  by  colour  of  a  warrant  to  levy  a 
penalty  of  100/.  forfeited  by  the  plamtiff,  he  having  been  convicted  on  an 
information  before  the  commissioners  of  excise,  for  not  making  due  entries 
of  teas  sold  by  him,  was  removed  into  the  Court  of  Exchequer,  for 
that  the  action  proposed  to  draw  into  question  elsewhere  that  debt  or  for- 
feiture, wherein  the  king  had  an  interest,  a  moie^  thereof,  as  soon  as  it  was 
fixed  and  vested  by  judgment,  becoming  a  regular  debt  to  the  crown. 

Cawthome  y.  Campbell,  Anstr.  305. 

A^n,  an  ejectment  was  brought  in  1710,  in  the  Court  of  Eane's  Bench ; 
and  It  was,  as  to  part  of  it  at  least,  for  lands  which  were  part  of  £e  queen's 
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estate.  There  was  an  application  to  the  Court  of  Exchequer  to  stay  the 
proceedings,  and  the  parties  were  heard  upon  it.  The  attomey^seneral 
attended,  and  after  the  hearing  it  was  put  off  for  a  day  or  two ;  at  length 
the  entry  is,  that  an  injunction  issued  pro  damind  regind.  So  that  the  ac- 
tion was  not  removed,  but  simply  an  mjunction  went  to  stay  proceedings. 
And  the  reason  was,  if  the  action  had  been  removed  the  question  could 
not  have  been  tried,  even  in  the  Office  of  Pleas,  because  the  queen's  title 
cannot  be  tried  in  an  ejectment.  The  queen  was  in  possession ;  her  hands 
must  be  removed  by  some  other  course  of  proceeding  than  an  ejectment ; 
and  therefore  it  was  fruitless  to  think  of  removing  it,  and  it  remained  under 
an  injunction.  It  may  be  said,  that  it  mi^t  be  as  well  left  to  the  Queen's 
Bench  to  determine  that  the  queen's  lands  could  not  be  recovered  in  eject- 
ment. To  be  sure  they  might  if  the  prerogative  of  the  queen  had  not 
been  that  the  queen  had  a  right  to  prevent  mat  question  from  being  dis- 
cussed there. 
Anstr.  315. 

II  Where  custom-house  officers  were  served  with  a  writ  of  clauswnjtegit^ 
issuing  out  of  the  great  sessions  in  Wales,  for  a  supposed  trespass  m  exe- 
cuting process  on  an  information,  the  writ  of  clausum  fregU  was  ordered 
to  be  removed  into  the  Exchequer. 

In  re  Kingsroan,  1  Price,  20€.|| 

^  Any  siiit  or  prosecution  commenced  in  a  state  court  against  any  officer 
of  the  United  States  or  other  person  for  or  on  account  of  any  act  done  un- 
der the  revenue  laws  of  the  United  States,  or  under  colour  thereof,  may 
be  removed  by  the  defendant,  at  any  time  before  trial,  to  the  Circuit  Court 
of  the  United  States  for  the  district  in  which  the  defendant  was  served 
with  process. 

Act  of  CoDffress,  March  3, 1833,  c.  356,  8.  3.  As  to  the  time  and  mode  of  removal, 
see  Conkling^  Treatise,  396,  3d  ed. 

If  an  officer  of  the  revenue  seize  goods  toUhout  probable  cause,  he  is  re- 
sponsible for  all  the  losses  and  injuries,  however  occasioned.  If  with 
probable  cause,  he  is  responsible  only  for  injuries  occasioned  by  ordinary 
nedect. 

Burke  v.  Treyitt,  I  Mason,  96.  As  to  what  is  **  probable  caase,*'  see  Murray  t.  The 
Charming  Betsey,  3  Cranch,  64 ;  Gelster  ▼.  Hoyt,  3  Wheat  346 ;  Locke  ▼.  United 
States,  7  Cranch,  339;  The  Palmyra,  13  Wheat.  1 ;  The  Glaze,  1  Mason,  34;  Manns 
T.  Dapont,  3  Wash.  C.  C.  R.  31 ;  Wood  v.  United  States,  16  Peters,  343.gf 

IIKing's  Prerogative  in  Pleadings,  &c.|| — ^The  king  may  amend  his 

declaration  in  the  same  term,  but  not  in  another  term. 

Vangh.  65;  R.  13;  E.  4,  8  a.  j|An  information  may  be  amended  at  any  time  on 
payment  of  costs.  3  Anst.  714;  Saville,  3,  pi.  7.||  /SThe  Caroline,  7  Cranch,  496; 
The  Edward,  1  Wheat.  361;  Anonymous,  1  Gallis.  33;  The  Mary  Ann,  8  Wheat. 
380.8^ 

The  king  may  waive  his  replication  in  another  term,  when  the  defendant 
is  ready  to  rejom. 
3  Ro.  41. 

And  in  an  information  he  may  waive  his  demurrer  to  the  defendant's 
plea,  and  reply  to  issue. 

Cro.  Car.  347;  Vangh.  65^  Hardr.  465,  pi.  333  a. 

A  defendant  cannot  waive  his  plea,  and  plead  the  general  issue,  without 
the  consent  of  the  attorney-general. 
Cro.  Car.  347. 

Vol.  Vm.— 14 
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'  But  after  issue  joined^  the  king  may  in  fh«  same  term  waive  the  issue, 
and  demur  or  take  another  issue.    ^ 
Stamf.  65  b  |  Vaugh*  65  $  Hardn  459,  pi.  839  a  |  13  E.  4,  8  a. 

fiut  if  the  kin^  joins  issue  upon  his  title,  he  cannot  afterwards  Waive  it 
to  traverse  the  title  of  the  defendant. 
Semb.  Vaugh.  64;  1  Mod.  276 ;  R.  13  E.  4,  8  a. 

Where  the  king's  title  appears  to  be  no  more  than  a  bare  suggestion, 
the  king  can  no  more  than  a  common  person,  (and  for  the  same  reasons,) 
forsake  his  own  title,  and  endeavour  only  the  destroying  of  the  defendant's 
title  'f  for  the  weakening  of  the  defendant's  title  without  more,  can  no  more 
make  a  good  title  to  the  king  than  it  can  to  a  common  person. 

Yaogh.  684    {See  Mann.  Ex.  Prac.  110, 176.|| 

Where  a  defendant  pleads  a  title  against  the  crown,  and  the  attorney- 
general  will  not  reply  or  demur  in  a  reasonable  time,  the  court  will  order 
judgment  to  be  entered  for  the  defendant,  unless  the  attorney-general,  upon 
being  attended,  will  either  enter  a  nolle  prosequi  or  proceed. 

Rex  V.  Masters,  Parker,  50. 

If  upon  a  scire  facias  out  of  the  Petty-bag  OiBce  to  repeal  letters-patent, 
one  defendant  pleads  to  issue,  and  as  to  the  other  demurrer  is  joined,  the 
king  may  bring  on  either  the  trial  or  the  demurrer  first  as  he  pleases. 

Rex  Y.  Hare,  1  Stra.  266. 

In  the  Exchequer  no  nisi  pritts  shall  be  granted  where  the  king  is  a 
party  unless  the  attorney-general  consents  to  it* 
8aY«  8. 

So,  the  trial  shall  be  at  nisi  prius^  and  not  in  bank,  if  the  king  requires 
it,  though  it  be  upon  an  indictment  removed  by  certiorari. 
Cro.  Car.  348. 

|| Where  the  crown  is  interested,  the  attorney-general  may  demand  atrial 
at  bar  as  of  right. 
Rowe  Y.  Brenton,  8  fiarn.  &  C.  737.|| 

If  a  title  appears  upon  record  for  the  king,  the  court  ex^offido  shall  ad- 
judge it  for  liim. 

Cro.  Car.  590.  {A  court  of  law  cannot  give  judgment,  nor  can  the  Court  of  Chaneery 
decree,  against  the  title  of  the  crown  appearing  on  the  record,  though  no  olaim  is  made 
by  the  attorney-general.    3  Ves.  J.  424,  Barclay  y.  Russell.} 

If  the  attorney-general  confesses  the  plea  of  the  party^  and  thereupon  he 
is  discharged,  where  the  plea  is  no  bar  in  law,  the  king  shall  not  be  bound ; 
for  though  a  confession  by  the  attorney-general  in  a  matter  of  fact  binds 
the  king,  yet  it  is  not  so  in  a  matter  of  law. 

Sknib.  Hardr.  170. 

It  seems  questionable,  whether,  after  a  distringas  and  a  jury  returned 
upon  it,  the  attorney-general  can  at  his  pleasure  stay  trial. 
Lakers  case,  4  Leon.  33. 

He  cannot  waive  the  issue  after  verdict. 
Haidr.  455. 

The  king  cannot  be  sued  by  his  subjects  by  writ,  for  he  cAnnot  issue  a 
command  to  himself;  though  it  is  said  in  some  books  (a)  thftt  before  the 
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time  of  Edward  the  First,  the  I^ing  might  be  sued  as  a  common  penon, 
.the  form  being,  *^Pracipe  Henrico  lUgi  AngliaJ*^ 

The!.  Dig.  1.  4,  c.  1.  (a)  29  E.  3,  3  b,  pi.  t5;  34  E.  3,  55  b,  pi.  40 ;  43  E.  9,  M. 
Sed  Tide  Stamf.  Pr.  Reg.  43. 

/^The  judicial  power  of  the  United  States  shall  not  be  construed  to  ex- 
tend to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against  one  of 
the  United  States  by  citizens  of  another  state,  or  by  citizens  or  subjects  of 
any  foreign  state. 

•  9  Amendment  to  Gonstitation  of  United  States.  See  Chieholm  ▼.  State  of  Georgia, 
3  Dall.  419 ;  HoUingtworth  ▼.  State  of  Virginia,  3  Dall.  378.  Thie  proTision  in  the 
ConatitaUon  does  not  apply  to  soits  by  a  cfarfe  against  another  state.  See  State  of  New 
Jersey  y.  State  of  New  York,  3  Peters,  461,  5  Peters,  384 ;  Rhode  Island  y,  Massar 
chasetts,  13  Peters,  657.0^ 

Neither  can  any  one  youch  the  long,  for  that  is  in  nature  of  an  action. 
So,  if  a  fine  is  to  be  leyied  by  the  king  of  lands,  it  must  be  by  render,  and 
not  by  writ  of  covenant 

S.  9,  H.  6,  3  &  4;  Thel.  Dig.  1.  4,  c,  3,  $  3 ;  Cro,  Gar.  96,  97, 

||P«Tino9  DE  Droit — ^Monstraks  de  Droit — TRAysRSB  ot  Office.  || 
The  common  law  methods  of  obtaining  redress  or  restitution  from  the 
crown  of  either  real  or  personal  property,  are,  1.  ^y  petition  d$  droit ^  or 
petition  of  right*  2.  By  manstrans  de  droit ^  manifestation  or  plea  of  ri^t ; 
both  of  whicm  may  be  preferred  or  prosecuted  either  in  the  Chancery  or 
Exchequer. 

3  Bl.  Com.  356.  Thoogh  Sir  W.  Blackstone  calls  the  Momtram  de  droit  a  cominoD 
law  remedy,  yet  Stamford's  opinion  is  expressly,  that  the  momtrans  de  droit  was  given 
by  36  £.  3,  and  did  not  lie  at  common  law,  and  in  Anderson's  report  of  the  Sadler-s 
case  (1  And.- 181)  it  is  affirmed  by  the  court,  that  the  iraverte  and  moruirom  de  droit  are 
both  giren  by  that  statute.  And  of  the  same  opinion  is  the  Lord  Keeper  Somers  in  his 
amiment  in  the  Banker's  case.  11  St.  Tr.  154. — ^It  is  said,  that  at  this  day  a  inon9irans 
de  droit  lies  only  in  the  Chancery  or  Exchequer,  except  in  a  special  case,  as  in  Lady 
Broughton's  case,  where  the  tnorutrane  de  droit  was  brought  in  B.  R.  because  the  re- 
ewd  of  the  conriction  and  seizure  was  there.  Skin.  610. — A  suit  by  petition  may  bf 
to  the  king  in  Parliament,  or,  according  to  Comyns,  (Di^.  tit.  Prerogative^  (D)  80,)  in 
any  other  court  If  it  be  in  parliament,  it  may  be  established  by  act  of  parliament,  or 
pursued  as  in  other  cases.  Stamf.  Pr.  73  b.  gSee  Keilw.  154 ;  Mann.  Bx.  Prac  84, 
66,  (Sd  ed.)| 

There  is  also  a  remedy  given  by  statute  2  E.  6,  c.  8,  and  that  is  by  way 
of  traverse  to  the  king's  tiUe. 

At  common  law,  when  the  king  was  seised  of  any  estate  of  inheritance 
or  freehold  by  any  matter  of  record,  were  his  title  by  matter  of  record  ju- 
dicial, as  attainder ;  ministerial,  as  by  office  ;  or  by  conveyance  of  record, 
as  by  fine,  deed  enrolled,  &c. ;  or  by  matter  in  fact,  and  foimd  by  office 
of  record  on  oath,  as  by  alienation  in  mortmain,  purchase  by  alien  bom, 
&c.,  he  who  had  right  was  put  to  his  petition  of  right  in  nature  of  a  real 
action  to  be  restored  to  his  freehold  and  inheritance. 

4  Co.  55  a. 

And  this  method  of  proceeding  by  petition  is  proper,  where  the  king 
seizes  the  goods  or  lands  of  a  subject  without  due  order  of  law,  or  enters 
into  the  lands  of  another  without  title  or  office  found. 

Stamf.  Pr.  72  a,  b. 

So,  if  he  does  not  pay  an  annuity  granted  by  him,  or  issuing  out  of 
]illd9  in  his  hands ;  or  does  not  pay  a  debt,  wages,  &q. 

Lord  Somers's  Argument,  1 1  St  Tr.  154, 155. 
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So,  if  the  king  be  entitled  by  a  record  not  traversable,  as  by  a  recoyery 

in  the  king's  court,  by  assent,  without  title ;  or  by  an  erroneous  judgment ; 

for  error  maH  not  be  allowed  without  a  petition. 
Stamf.  Pr.  74  a. 

And  in  all  cases  where  the  entry  would  be  tolled,  if  the  land  were  in 
the  hands  of  a  common  person ;  or  where  the  party  controverts  the  king's 
title,  the  proceeding  is  by  petition. 

Stamf.  Pr.  74  h.    P«r  Holt,  608. 

And  where  a  traverse  or  monstram  de  droit  does  not  lie,  suit  ought  to 
be  to  the  king  by  petition :  as,  if  the  king  be  entitled  by  double  matter  of 
record.  But  if  A  be  attainted  in  B.  R.,  and  it  be  found  by  inauisition  in 
the  Exchequer  that  he  was  seised  of  the  manor  of  D,  this  will  not  be  in 
judgment  of  iaw  a  double  matter  of  record,  so  as  to  force  the  owner  of 
the  land  to  his  petition,  the  record  of  the  attainder  not  being  in  the  same 
court  with  the  inquisition. 

Stamf.  Pr.  74  a ;  Bro.  tiU  Petition^  pi.  35,  36 ;  Lane,  58. 

Where  an  estate  is  forfeited  by  attainder,  &c.,  none  can  sue  by  petition 

before  office  found,  for,  till  office,  the  estate  is  not  vested  in  the  king. 

Sir  W.  Jon.  78.  )8See  Crawfonl  ▼.  The  Commonwealth,  1  Watts,  480;  Hunter's 
Lessee  ▼.  Fairfax,  7  Cranch,  619;  Craig  y.  Radford,  3  Wheaton,  343;  Smith  ▼.  The 
State  of  Mairland,  6  Cranch,  286 ;  FireDepartment  y.  Kipp,  10  Wendell,  266 ;  Jack- 
son &c.  ▼.  Beach,  3  Johns.  Ch.  399;  Vaux  ▼.  Neshitt,  1  M'Cord,  Ch.  352;  Craig 
▼.  Radford,  3  Wheat  594.$^ 

The  party  must  be  careful  to  state  truly  in  the  petition  the  whole  tide 
of  the  kin^,  else  the  petition  will  abate.  For  upon  an  issue  in  the  petition 
found  against  the  king,  he  shall  be  concluded  for  ever  to  claim  by  any  of 
the  points  contained  in  the  petition. 

Finches  L.  256;  Lord  Somers*s  Arg.  11  St.  Tr.  149. 

The  manner  of  answering  petitions,  it  should  seem,  was  formerly  veiy 
various :  which  variety  did  sometimes  arise  from  the  conclusion  of  the 
party's  petition,  sometimes  from  the  nature  of  the  thing,  and  sometimes 
from  favour  to  the  party ;  and  according  as  the  endorsement  was,  the  parly 
was  sent  into  the  Chancery,  or  the  other  courts.  If  the  endorsement  is  ge- 
neral, soU  droit  foAt  al  parties  which  is  now  the  usual  endorsement,  the  pe- 
tition must  be  delivered  to  the  Chancellor  of  England,  and  then  a  com- 
mission (a)  issues  to  inquire  of  the  truth  of  the  suggestion  ;  and  that  being 
found,  so  that  there  is  a  record  for  him,  thus  warranted,  he  is  let  in  to 
interplead  with  the  king :  but,  if  the  endorsement  is  special,  then  the  pro- 
ceeding is  to  be  according  to  the  endorsement  in  any  other  court.  The 
case  Mich.  10  H.  4,  4,  is  ftiU  as  to  this  matter.  The  king  recovers  in  a 
quare  impedit  by  de&ult  against  one  who  was  never  summoned,  the  party 
cannot  have  a  writ  of'  deceit  without  a  petition.  If  then,  says  the  book, 
he  conclude  his  petition  generally,  que  le  roy  Imface  droits  and  the  answer 
be  general,  it  must  go  into  the  Chancery,  that  the  right  may  be  inquired 
of  by  commission  ;  and  upon  the  inquest  found,  an  original  writ  must  go 
directed  to  the  justices  to  examine  the  deceit ;  otherwise  the  justices,  be- 
fore whom  the  suit  was,  cannot  meddle  :  but,  if  he  conclude  his  petition 
especially,  that  it  may  please  his  kigkness  to  command  Ms  justices  to  proceed 
to  the  examinaiion,  and  the  endorsement  be  accordingly,  that  will  give  the 
justices  a  jurisdiction. 

(a)  This  not  necessary  if  the  attorney-general  confesses  the  suggestion.  Skin.  606. 
Pitzh.  tit.  Travene,  pL  51 ;  Bro.  tit.  Peiiiiofh  pi.  34. 
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But  where  no  office  is  found  to  entitle  flie  king,  the  party  may  pursue 
a  petition  without  an  inquisition  for  him. 

Melville's  case.  Moor,  639. 

After  a  commission  whereon  a  title  is  found  for  the  party,  before  he  can 
interplead  with  the  king,  there  ought  to  be  a  writ  to  inquire  of  the  king's 
tide  ;  and  this,  in  all  cases,  where  land  is  in  the  king's  hands,  or  granted 
to  another :  and  in  this  last  case  there  should  be  a  scire  /ados  also  against 
the  patentee. 

StaiaC  Ft.  73  b. 

Where  a  petition  disaffirms  the  king's  possession,  there  ought  to  be  four 
writs  of  search  directed  to  the  treasurer  and  chamberlains  of  the  Exche- 
quer ;  but  writs  of  search  are  not  necessary  where  the  petition  affirms  the 
king's  possession ;  as  upon  a  petition  of  right  of  dower.       * 

Menyile's  case.  Moor,  639.  The  writs  of  search  issue  upon  the  sogrgestion  of  the 
attorney-general,  that  there  are  in  the  Treasury  several  records,  charters,  deeds,  muni- 
ments, &c.,  touching  the  king's  right  to  the  estate  in  question.    Rast  Entr.  469  a. 

Where  the  right  of  the  par^,  as  well  as  the  .right  of  the  crown,  ap- 
peared upon  the  same  record,  or  the  right  of  the  party  appeared  by  another  re- 
cord of  as  high  a  nature  as  that  upon- which  the  right  of  the  crown  appeared, 
the  party  was  entitled  by  the  common  law  to  have  a  moTistrans  de  droit. 
Thus,  if  a  conveyance  be  to  the  king,  upon  condition  to  be  void,  if  a  fine 
be  levied,  or  a  recognisance  given,  or  odier  matter  performed,  which  must 
be  upon  record  ;  he  who  has  made  the  conveyance,  levied  the  fine,  ^ven 
the  recognisance,  &c.,  may  have  a  monstrans  de  droit  by  the  common  law ; 
for  the  recognisance  appears  by  a  record  as  hi^h  as  the  conveyance.  So 
he  may,  though  the  performance  of  the  condition  be  not  upon  record,  if  it 
be  afterwards  found  by  office. 

4  Co.  55  a,  b. 

So,  if  the  title  of  the  party  be  not  found  by  the  same  or  another  record, 
whereupon  he  sues  to  the  king  by  petition,  and  an  inquisition  is  granted 
upon  the  petition  finding  his  right,  he  afterwards  may  have  a  monstrans  de 
Sroit  by  the  common  law. 

4  Co.  67  b. 

But,  if  the  tide  of  the  party  did  not  appear  by  the  same  record,  which 
found  a  title  for  the  king,  or  by  a  record  of  as  high  a  nature,  he  could  not 
have  a  monstrans  de  droU  by  the  common  law,  but  was  forced  to  sue  by 
petition.  And  this,  though  it  appeared  by  the  return  of  the  sheriff,  mayor, 
&c.,  to  a  diem  clausit  extremum^  or  other  writ;  for  the  return,  though  filed 
of  record,  is  not  so  high  as  an  office  found  per  sacramentumproborum  ho- 
minum. 

4  Co.  55  b. 

But,  by  Stat.  36  £.  3,  c.  13,  where  lands  are  seised  by  inquest  of  office 
before  the  escheator,  and  any  man  will  make  claim  to  them,  the  escheator 
shall  send  the  inquest,  within  a  month,  into  th'e  Chancery,  and  a  writ  shall 
be  delivered  to  him  to  certify  the  cause  of  seizure ;  and  then  the  claimant 
shall  be  heard  to  traverse  the  office,  and  show  his  right.  And  therefore, 
trhere  an  office  is  found,  which  is  traversable  by  that  statute,  the  party  may 
have  a  monstrans  de  droit;  and  this,  though  he  be  not  put  out  of  posses- 
sion by  the  office,  or,  though  the  king  be  entitied  by  matter  in  pais  found 
by  record  ;  as,  by  alienation  in  mortmain,  &c. 

4  Co.  59  a. 

E 
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80,  if  die  king  be  entitled  by  office,  or  matter  of  record,  which  is  tra- 
versable, but,  being  true,  cannot  be  traversed,  the  party  may  have  a  nwrw 
strans  de  droU. 

Stamf.  Pr.  71  a* 

But,  where  the  king  waa  entitled  by  double  matter  of  record,  the  party 
could  not  have  a  monstrans  de  droit  till  it  wz»  given  by  the  statute  of 
2  &  3  E.  6,  c.  8. 

The  monstrans  de  droit  recites  the  inquisition  found  for  the  king,  and 

then  shows  the  right  of  the  party,  which  it  offers  to  verify,  and  concludes 

with  praying  judgment,  and  an  amoveas  manum,  and  restitution  of  the  land 

and  tenements,  and  of  the  profits  from  the  time  of  taking  the  inquisition, 
Co.  Bntr.  409. 

If  the  attomey-general  confesses  the  tide  of  the  party,  or,  if  he  replies, 

and  afterwards  confesses,  or,  if  it  be  found  for  the  party  after  verdict,  or 

upon  demurrer,  the  judgment  is  quod  frumus  domini  regis  amoveantuTj  and 

that  the  party  be  restored  to  the  possession  of  the  premises,  with  the  ap* 

purtenances,  together  with  the  mesne  profits  from  the  time  of  the  caption 

of  the  inquisition  not  answered  to  the  crown,  salvo  jure  domini  regis  ;  which 

last  clause  is  always  added  to  judgments  against  the  king,  and  is  expressly 

required  by  stat  2  &  3  £.  6,  c.  8.     And  by  this  judgment  the  king  is  in* 

stantly  out  of  possession, 

Co.  Entr.  404,  406  b;  Finch's  L,  460 ;  9  Inat,  695 ;  Finch's  L.  459.  The  Qmov^ 
manut  is  the  end  of  every  suit,  where  a  man  comes  to  interplead  with  the  king;  for 
without  that  judgment,  the  land  will  still  remain  in  the  king's  possession.  Keilw.  158  a. 

But  the  party  cannot  have  judgment  in  a  monstrans  de  droits  though  the 
long  have  no  title,  unless  he  can  show  a  title  in  himself. 

3  Salk.  448 ;  { Vaughan,  64.} 

It  is  said,  that  the  party  who  sues  a  monstrans  de  droit  is  a  plaintiff,  and 

may  be  nonsuit,  4  H.  6,  11,  and  if  he  fails  in  his  own  title,  he  is  gone  as 

effectually  as  if  he  were  nonsuit,  and  no  judgment  need  be  given  for  the 

crown  ;  and  accordingly  in  The  Queen  v.  Mason,  the  judgment  was,  quod 

nil  capiat  per  billam  suam  de  monstraiione  pnedictdn 

3  Salk.  448.  If  the  party  sping  the  mon§tran8  de  droit  may  he  nonsuited,  the  whole  of  this 
proceeding  is  quite  anomalous.  For  the  party  certainly  appears  upon  the  record  in  the 
character  of  the  defendant ;  he  shows  his  right  in  the  form  of  a  plea ;  the  attomey-ge- 
neral replies ;  and  the  other  party  when  he  takes  the  issue  ponii  $e  wperpairiam^  as  ofi 
the  other  hand  the  attomey-general  in  that  case  petit  gttod  inquiratur  per  palriam.  And 
Lord  Somers  in  his  argument,  11  St.  Tr.  154,  says,  ^*  I  take  it  to  be  generally  troe,  that 
in  all  cases  where  the  subject  is  in  nature  of  a  plaintiff,  to  recover  any  thing  from  the 
king,  his  only  remedy  at  oommon  law,  is  to  sue  hjneiition  to  the  person  of  £e  king.  I 
say,  when  the  subject  comes  as  KpltdfUiff,  For,  wtien  upon  a  title  found  for  the  king 
by  office^  the  subject  comes  in  to  trayerse  the  king's  title,  or  to  show  hie  own  ri^ht,  he 
comes  in  in  the  nature  of  a  drfendant ;  and  is  admitted  to  interplead  in  that  case  with  the 
king  in  defence  of  his  title,  which  otherwise  would  be  defeated  by  finding  the  q^." 
And  in  another  part  he  says  explieitly.*.**'  In  this  sort  of  proceeding  (yia.  a  mon^hwu  de 
droil)  the  subiect  is  in  the  nature  of  a  ddendftni^  and  comes  in  and  pleads  to  a  title  found 
for  the  king.'*^  And  note  farther>  that  the  case  referred  to  from  the  Year-book,  (4  H.  6, 
11,)  is  of  a  traverse  to  an  inquisition.  Now  it  has  been  expressly  determined  in  The 
King  y.  Roberts,  3  Str.  1308,  that  the  trayerser  of  an  inquisition  for  the  king  is  pro- 
perly to  be  considered  as  a  defendant,  who  opposes  the  title  found  for  the  crown,  with- 
out setting  up  any  title  in  himself,  ss  he  might  do  in  a  petition  of  jright-  And  indesd 
it  would  be  absnra,  say  the  court,  to  construe  the  liberty  of  trayersing,  to  give  a  pow^ 
of  delaying  the  crown ;  which  must  be,  if  the  party  is  considered  as  haying  the  common 
Tight  of  a  plaint^.  The  court  therefore  held  in  that  case,  that  the  record  was  well  mad^ 
up  and  carried  down  for  trial  by  the  proseoutor  oi  the  commission,  /6  And  sse  3  Joh^s. 
Rep.  1,  The  People  y.  Cutting.gf 
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The  proceedings  upon  a  mmsirans  de  droit  are  had  in  the  Petty^ba^  Office 
in  the  Court  of  Cnancery,  and  are  not  enrolled  as  in  other  courts,  out  re- 
main upon  files  in  that  office. 

Co.  Eatr.  405. 

At  common  law^  where  the  king  was  entitled  by  office^  thoush  untruly 
foimd,  the  party  could  not  have  a  traverse  to  the  office,  nor  could  he  avoid 
it  without  petition. 

4  Co.  66  a ;  Stamp.  Pr.  60  b ;  13  £.  4,  8  a.  /8  An  inquMt  of  office  by  th«  attornev- 
general,  for  lands  escheatad  to  the  ^Tenunent  by  reason  of  alienage,  is  STidence  of  title 
m  all  cases,  but  not  concldsiye  against  any  peison  who  was  not  a  tenant  at  the  time  of 
the  inqnest,  or  party  or  privy  thereto.    Stokes  t.  Dawes,  4  Mason,  268.0f 

Nor,  where  the  king  was  entitled  by  any  matter  of  record  judicial  or 
kninisterial,  conveyance  of  record^  or  matter  of  fact  found  by  office  of  re- 
cord, notwithstanding  the  office  concerned  only  a  chattel  real. 

4  Co.  55  a,  66  a. 

But,  where  the  office  did  not  give  a  seisin  or  possession  to  the  king,  but 
only  entitled  him  to  an  action  for  the  recoveiy  of  the  land,  in  such  action 
the  parfy  might  traverse  the  office  by  the  common  law.  As,  if  an  office 
finds,  that  the  king's  tenant  has  ceased  for  two  years,  or  done  waste,  or 
made  a  feoffinent  by  collusion,  &c.,  whereby  the  king  is  entitled  only  to 
his  action  of  sdrefadas  against  his  tenant,  in  which  the  tenant  may  tra- 
verse the  CBSser^  waste«  coUusion,  &c. 

4  Co.  56  b. 

So,  by  the  common  law,  an  office  or  inquisition  for  goods  and  chattels 
personal  might  be  traversed.  As  if  A  be  attainted  of  treason,  or  felony,  or 
outlawed  in  debt,  trespass,  &c.,  and  an  inquisition  find  that  he  had  such 
goods  at  the  time  of  Ae  felony  or  outlawry,  a  stranger,  who  has  the  pro- 
perty, may  traverse  it. 

Stamf.  Pr.  60a;  13  E.  4,  8  a;  4  E-  4,  34  a. 

So,  offices  of  instruction  only  were  traversable  by  the  Common  law,  as 

all  offices  under  the  Exchequer  seal. 

Sav.  IdO.  There  Were  two  sorts  of  offices,  one  of  iniiiuting^  and  another  of  instruct 
turn.  The  office  of  intituling  was  always  by  inquisition  found,  by  commission  under 
the  broad  seal,  for  the  king  could  not  take  but  by  matter  of  reeord )  and  this  was  a  part 
of  the  liberty  of  England,  that  the  king's  officers  might  not  enter  upon  other  men's  pos- 
sessions till  the  jury  had  found  the  king's  title;  therefore,  where  the  king's  title  an- 
peared  on  record,  his  officers  might  enter  without  any  office  found;  as,  where  the  lanus 
are  held  of  the  crown,  and  the  tenant  dies  without  heirs,  the  offioers  of  the  king  may 
enter,  because  the  tenure  whereby  the  king's  title  appears  is  upon  record;  so,  oy  the 
oommoa  law,  where  lands  belong  to  nobody,  the  king^s  officers  may  enter,  beosase  by 
the  law  the  land  is  in  the  crown;  for  the  law  entitles  the  king«  where  the  propertjr  is  in 
no  man:  but  if  anybody  else  were  in  possession,  the  lands  cannot  be  diyested  without 
matter  of  record.  But  notwithstanding,  where  the  king  is  entitled  by  matter  of  record, 
there  is  no  need  of  an  office  to  entitle  him ;  yet  there  were  dways  offices  ofimtruction  found, 
(that  is  to  say,)  the  escheator  was  bound,  tiriute  officii^  to  hold  an  inquest  by  vfay  of  in- 
UrucHan,  and  to  rstam  the  same  into  the  Ejcehequer;  and  this  Is  by  34  E.  3,  c.  13,  as 
likewise  10  Ht  6,  c.  7;  and  by  that  last  statate  such  offices  are  to  be  returned  either 
into  the  Ohanoerr  or  Exchequer,  within  one  month  after  the  taking  of  the  same,  under 
the  pena]^^  of  40/. ;  and  by  1  H.  S,  c«  8,  the  escheators  Were  to  sit  in  open  places,  and 
the  sheriffs  Were  to  return  jurors,  and  the  inquisition  was  to  be  taken  by  indenture, 
Wheteef  dtie  part  was  to  remain  with  the  foreman  of  the  jury,  and  the  other  part  was  to 
be  rstomed  into  the  Chaneerr  or  Exchequer,  within  one  month ;  and  from  the  Chan- 
eery  it  was  to  be  transcribed  mto  the  ExOhequer.  The  reason  why  it  was  returned  into 
Chancery,  was,  because  that  was  a  court  that  was  always  open,  since  the  Chancellor 
Was  always  an  itinerant  with  the  prince.  The  offiee  of  instrudtion  might  either  be  taken 
by  the  escheator,  virtute  offidi^  or  it  might  be  taken  by  writ  from  the  Court  of  Etebe- 
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quer,  and  both  were  eqaally  offices  of  instruction  f  but  by  33  H.  8,  c.  33,  the  escheator 
was  not  to  sit  virtuie  qffieii^  where  the  lands  were  5/.  fer  annum  or  aboye,  on  pain  of  5/.* 
which  statute  was  made  to  hinder  escheators  from  seizing  lands  by  yirtne  of  their  office, 
without  a  writ  directed  out  of  the  Chancery  or  Exchequer ;  and  it  seems,  that  the  office 
to  entitle  the  crown  must  be  by  writ  out  of  Chancerjr-  But  if  the  freehold  was  cast 
upon  the  crown,  though  the  escheator  could  not  seize,  mriute  officii,  after  the  statute ; 
yet  he  might  have  a  writ  of  seizure  from  the  Exchequer,  and  thereby  take  an  office  of 
instruction ;  because  such  lands,  being  in  the  king  without  office,  were  within  the  sur- 
yey  of  the  Court  of  Excheauer.— These  offices  oi  inttruciion  settled  the  annual  yalue 
of  the  lands,  and  by  that  yalue  the  escheators  accounted ;  unless  the  court,  unon  putting 
them  up  to  auction,  found  any  person  that  would  giye  more  for  the  lands,  and  then  Uiey 
let  them  by  lease  under  the  Exchequer  seal.    Gilo.  Exchq.  109. 

By  Stat.  34  E.  3,  c.  14,  where  lands  or  tenements  were  seized  into  the 
king's  hands  by  office  of  the  escheator,  on  account  of  alienation  without 
license,  or  the  tenant  in  capUe  dying,  and  leaving  his  heir  within  age,  it  was 
to  be  returned  into  Chancery ;  and  if  the  tenant  would  traverse  tM  office  so 
taken  by  the  kind's  commands,  and  say,  that  the  lands  were  not  seizable, 
he  was  to  be  received  so  to  do,  and  process  was  to  be  sent  into  the  King's 
Bench  to  try  it  according  to  law. 

But  this  act  eictended  only  to  offices  found  virtute  brevis^  or  cammissionis  ; 
for  the  words  are  ^^  taken  by  the  king's  command,"  so  that  an  office  taken 
mriute  offiai  was  out  of  the  act. 

4  Co.  57  a. 

It  also  extended  only  to  the  two  cases  above  mentioned  of  alienation 
without  license  and  ward. 

And  farther,  it  extended  only  to  a  traverse,  and  nof  to  a  nwnstrasM  de 
droitj  by  which,  although  on  the  traverse  the  issue  was  found  for  the  party, 
yet  the  judges  could  not  proceed  to  judgment  without  a  writ  de  procedendo 
ad  judicium. 

To  remedy  these  inconveniences  the  statute  of  36  £.  3,  c.  13,  was 
made,  by  which  it  is  provided,  that  if  land  be  seized  by  an  office  before 
the  escheator  returned  into  Chancery,  any  one,  who  challenges  the  land 
seized,  shall  be  heard  without  delay  to  traverse  the  office,  or  otherwise  to 
show  his  right,  and  from  thence  sent  before  the  king  to  make  a  final  dis- 
cussion without  attending  other  commandment. 

{See  6  Ves.  J.  809,  Ex  parte  Webster.} 

This  last  statute  allows  a  traverse  to  all  offices  found  before  the  escheator, 
or  before  commissioners. 
4  Co.  57  b ;  Stamf.  Pr.  61  a. 

And  by  stat.  8  H.  6,  c.  16,  it  is  extended  to  aU  aggrieved  by  the  inquest, 
though  not  put  out  of  possession  by  the  escheator. 

But,  notwithstanding  these  statutes,  persons  were  still  liable  to  be  pre- 
cluded of  their  rights,  by  the  untrue  finding  of  offices.  As,  for  instance^ 
persons  holding  terms  for  years,  or  by  copy  of  court-roll,  were  often  put 
out  of  their  possession  by  reason  of  mquisitions,  or  offices  found  before 
escheators,  commissioners,  and  others,  entitling  the  king  to  the  wardship 
or  custody  of  lands,  or  upon  attainders  for  treason,  felony,  or  otiierwise  j 
and  this  because  such  terms  for  years  and  interests  in  copyhold  were  not 
found :  after  which  they  had  no  remedy,  during  the  king's  possession, 
either  by  traverse  or  monstrans  de  droits  because  such  interests  were  only 
chattels  in  customary  hold,  and  not  fireehold.  In  like  manner  persons 
having  any  rent,  common,  office,  fee,  or  other  profit  aprendre^  if  such  in- 
terest were  not  found  in  die  office  entitlmg  the  long,  they  had  no  remedy 
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by  traverse,  or  other  speedy  means,  without  great  and  excessive  charges, 
during  the  king's  right  therein.  To  redress  these  hardships  on  the  subject, 
it  is  declared  by  stat.  2  &  3  £.  6,  c.  8,  that  all  persons  in  the  above  cases 
shall  enjoy  their  rights  and  interests,  the  same  as  if  no  office  or  inquisition 
had  been  found,  or  as  they  mi^t  if  their  interest  had  been  regularly  found  at 
the  same  time  in  such  inquisition  or  office.  Remedy  was  ^ven  where  a  per- 
son was  found  untruly  heir  of  the  king's  tenant,  and  the  like.  And  where 
a  person  is  untruly  found  lunatic,  idiot,  or  dead,  and  in  some  other  cases, 
it  is  enacted,  that  the  party  grieved  shall  have  a  traverse,  and  proceed  to 
trial  therein ;  and  have  like  advantages  as  in  other  cases  of  traverse  upon 
untrue  inquisitions  and  offices.  .  The  same  of  untrue  finding,  where  a  per- 
son is  attainted  of  treason,  felony,  or  pnemunirey  the  party  grieved  may 
have  a  traverse  or  monstrans  de  droUy  without  bein^  driven  to  a  petition 
of  right.  And  in  all  traverses  taken  upon  this  act,  it  is  directed,  diat  the 
person  pursuing  his  traverse  shall  sue  out  a  writ  of  scire  JaciaSy  one  or 
more,  as  the  case  shall  require,  against  such  person  as  shall  have  an  interest 
either  by  the  king  or  by  his  patentee,  in  like  manner  as  upon  traverses  and 
petitions  in  other  cases,  with  like  pleas  to  the  defendants  in  the  scire 
Jhcias. 

If  a  term  for  years  is  found  and  sold  on  an  inquisition  on  an  outlawry,  a 
mortgagee  not  in  possession  shall  be  allowed  to  plead  to  the  inquisition. 

Rex  T.  Blont,  Banb.  104.  0ABio  traverse  of  inquisitions,  see  Bonsell  ▼.  Chancellor, 
5  Whart.  371 ;  Case  of  De  Silver's  estate,  5  Rawle,  111 ;  Clark  y.  Caldwell,  6  Whart 
139;  The  People  v.  Cutting,  3  Johns.  1 ;  Armstrong  ▼.  Short,  1  Ruff.  11 ;  Stokes  t. 
Dawes,  4  Mason,  268.gr 

||So  also  maj  a  person  with  whom  the  extendee  has  deposited  his  deeds 
by  way  of  equitable  mortgage,  or  to  whom  he  has  contracted  to  sell. 
6  Price  411;  7  Ves.  361.|| 

Upon  outlawry,  inquisition  thereon  returned,  levan  issued,  and  monev 
levied,  he  who  has  a  statute-merchant,  and  is  in  possession  of  the  land, 
may,  on  motion,  have  time  to  plead  to  the  outlawry  and  inquisition ;  and, 
on  giving  security,  have  the  money  in  the  sheriff's  hands  repaid  to  him. 

Rex  y.  Toller,  Bunb.  133. 

Where  on  an  inquisition  a  man  was  found  possessed  of  a  term  jure 
uxoris,  and  after  his  death  it  was  sold  on  a  venditioni  eocponaSy  the  widow 
was  permitted  to  plead  to  the  inquisition,  though  she  had  defended  an 
ejectment  brought  by  the  purchaser,  and  filed  a  bill  in  Chancery. 

Watts  Y.  Robinson,  Bunb.  330. 

If  a  man  traverses  an  inquisition,  the  usual  course  of  the  court  is  to  take 
security  to  the  value  of  two  years'  profits  of  the  land,  because  in  that  time 
it  is  intended  the  right  of  the  crown  and  party  will  be  determined. 

Per  Baron  Montague,  Bunb.  35.    ||See  Mann.  Ex.  Prac.  93. || 

To  an  inquisition  on  an  extent  on  an  outlawry,  the  defendant,  as  terre- 
tenant,  may  plead,  that  the  parl^  outlawed  is  dead,  without  setting  forth  a 
special  tide ;  for,  upon  affidavit  of  the  fact,  the  attome^^-general  usuaUy 
allows  the  plea,  there  being  after  the  party's  death  no  title  subsisting  in- 
the  crown. 

Rex  ▼.  Bamfield,  Bunb.  103. 

Where  by  office,  or  statute  without  office,  a  particular  estate  is  vested 
in  the  king,  he  in  reversion  or  remainder  dependent  upon  that  estate  may,, 
Vol.  Vftl.— 15  k  2 
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upon  the  determination  of  it,  enter  upon  the  king  without  trayerse,  or 
mrvoveas  majvam. 
Linch  V.  Coote,  d  Salk.  469. 

So,  if  it  be  found  by  inquisition  that  a  parson  outlawed  in  a  personal 
action  was  seised  of  lands,  which  B  claims,  and  the  escheator  take  the 
profits  by  this  false  office ;  B  may  disturb  him  without  a  traverse. 

Stamf.  Pr.  67.] 

(F)  Of  the  King's  Grants  and  Letters  Patent :  And  hesein, 

1.  What  Tkit^  the  King  may  grant  t  ^nd  ihereith 

1.  Of  grants  arising  from  his  Prerogative  of  Power,  and  which  are  inseparably  annexed 

to  the  Crown. 

• 

F&OM  the  great  trust  and  confidence  reposed  in  the  king,  and  the  high 
authority  with  which  he  is  invested,  the  law  hath  inseparably  annexed  to 
the  crown  a  power  of  granting  and  disposing  of  divers  rights  and  privi- 
leges, which  cannot  be  granted  or  established  by  any  less  authority.  Qf 
these  there  are  some  that  have  no  existence  till  created,  such  as  franchises, 
liberties,  fairs,  markets,  hundreds,  leets,  parks,  warrens^  which  the  king  (a) 
only  by  his  prerogative  can  establish.(6) 

Bro.  Pat.  16;  2  Roll.  Abr.  187;  9  Co.  25,  87;  Co.  Lit.  199;  Godb.  254;  Jenk.  79, 
307.  (a)  And  therefore  a  subject  cannot  build  a  castle  or  other  place  of  defence  without 
the  king^s  license.  Co.  Lit.  5.  (b)  May  be  created  by  ordinance,  as  my  Lord  Hobart 
expresses.     Hob.  15. 

So,  the  kins  may  grant  pontage  or  murage  to  be  taken  by  those  who 
erect  new  bridges  or  walls ;  but  the  payment  thereof  shall  continue  no 
longer  than  the  bridge  remains  useful,  or  the  wall  necessary  for  the  defence 
of  the  subject. 

Bro.  Patent,  12;  Noy,  176,  Darcy  ▼.  Allen. 

So,  a  grant  of  a  ferry,  and  that  every  person  going  over  shall  pay  a  half- 
penny, is  good,  l>eing  for  the  public  utility ;  and  uie  payment  is  in  con- 
sideration of  the  particular  benefit. 

13  H.  4, 14 ;  Bro.  Patent,  12.  /Sin  Pennsylyania,  to  enable  a  person  to  keep  a  ferry, 
he  must  either  own  the  ground  where  the  landing  is  made,  or  obtain  the  consent  of  the 
owner  of  the  land  for  that  purpose,  and  this  although  he  is  authorized  by  an  act  of  the 
leffislature  to  keep  a  fernr.  Cooper  y.  Smith,  9  Serg.  &  R.  26 ;  Chambers  t.  Funy, 
1  Yeates,  167.  But  in  North  Carolina,  the  county  court  may  grant  a  man  the  privi- 
lege of  keeping  a  ferry*  although  he  does  not  own  the  land  on  either  side  of  the  river. 
Raynor  y.  Dowdy,  1  Murph.  279.  (But  this  case  appears  to  have  been  overruled.  See 
Pipkin  V.  Wym,  2  Dev.  402.)  And  see  2  Murph.  57.  As  to  ferries  in  general,  see 
Chess  y.  Manour,  3  Watts,  219;  Bird  v.  Smith,  8  Watts,  434;  The  People  v.  Bab- 
cock,  11  Wend.  686;  Stark  v.  M^Gowan,  1  Nott&  M'C.387;  Almy  y.  Harris,  5  Johns. 
175;  Sanders  y.  Craig,  1  Marsh.  196;  Givens  v.  Pollard,  3  Marsh.  321 ;  16  Pickering 
243;  6  Paige,  554;  5  Johns.  175;  7  Pick.  344;  3  Bibb,  374;  4  Bibb,  309;  6  Ohio  R. 
166;  1  Blackf.  189,  405;  6  Mees.  &  W.  234 ;  5  Law  Rep.  106.  It  is  no  violation  of 
an  ezclasive  right  to  keep  a  ferry,  to  earry  persons  across  without  pay.  Chapelle  y. 
Wells,  4  New  Ser.  426.    But  see  Long  v.  Beard,  3  Murph.  57.8^ 

But  the  king  cannot  grant  toll  to  be  taken  in  the  highways,  which  are 
to  be  free  to  all  people;  and  therefore  a  toll-traverse  or  toll-thorough 
cannot  commence  by  grant  at  this  day,  but  must  be  claimed  by  pre- 
scription. 

Bro.  Patent,  100 ;  Noy,  176. 

And  indeed  in  all  grants  of  this  kind,  the  good  of  the  public  seems  to 
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be  prineipaUy  resarded,  as  appears  by  the  writ  of  ad  quod  dammwm ;  (a) 

and  in  this^  that  if  the  kmg  creates  or  grants  a  feir  or  a  market  to  a  person, 

and  afterwasds  grants  another  to  another  person  to  the  prejudice  of  the  first, 

the  second  grant  is  void. 

Moor,  476,  vide  tit.  /fatn  and  MarkeUy  toI.  it.  (a)  F.  N.  B.  390.  jA  ferry  m  ^u^ 
Ud  juru.  It  is  a  fnnehiBe  which  no  oae  eao  erect  without  a  licenee  from  the  crown ; 
aod  when  one  is  erected,  another  cannot  be  erected  without  an  ad  quod  dmmmunn  If  a 
second  is  erected  without  a  license,  the  crown  has  a  remedy  by  a  ouo  toarrofi/o,  ana  the 
former  grantee  has  a  remedy  by  action.    Willes,  513,  Blissett  ▼.  Hart.} 

All  extra-parochial  tithes  belong  to  the  king  by  his  prerogative,  and  may 
be  granted  by  him. 
Bro.  Patent^  33. 

So,  the  king  may  grant  a  swan-mark  or  the  game  of  wild  swans  in  such 
a  river,  and  such  grant  is  good ;  but  none  can  have  a  swan-mark  unless  he 
haft  an  estate  of  freehold  of  five  marks  per  ann. 

7  Co.  17, 18. 

So,  all  royal  mines  belong  to  the  king,  and  he  may  grant  them,  but  it 
must  be  by  express  words. 
Plow.  339. 

None  but  the  king  can  erect  a  beacon  or  sea-mark,  unless  he  hath  a 
license  or  a  grant  for  that  purpose. 
Carter,  90. 

Where  the  king  hath  a  suit  to  a  mill  raiume  prarogaHva^  he  may 
grant  it. 

Carter,  93. 

All  judicial  offices  which  have  been  usually  granted  by  the  crown,  are 
of  the  insignia  majestatiSj  and  so  inseparably  annexed  to  the  crown,  that 
they  cannot  be  granted  by  any  less  authority,  nor  in  any  other  manner, 
nor  with  other  powers,  than  as  warranted  by  the  known  and  approved 
forms  in  such  cases. 

4  Inst.  87;  Sid.  338;  Co.  Lit.  114;  Lev.  319. 

Hence  commissions  of  a  new  invention,  though  imder  pretence  of 
public  good,  have  been  condemned ;  as  commissions  to  assay  weights  and 
measures. 

4  Inst.  163,  345. 

'  So,  commissions  to  seize  the  goods  and  imprison  the  bodies  of  all  per- 
sons who  shall  be  notoriously  suspected  of  felonies  or  trespasses,  without 
any  indictment  or  other  legal  process  against  them,  have  been  held  illegal 
and  void. 

3  Inst  54. 

So  it  has  been  held,  that  the  king  could  not  authorize  persons  to  take 
care  of  rivers  and  the  fishery  therein,  accorditig  to*  the  metnod  prescribed 
by  the  statute  West.  2,  (13  Ed.  1,  stat.  1,)  c.  47,  before  the  making  of 
t£at  statute. 

4  Inst.  161. 

So  a  grant  by  Henry  the  Sixth  to  the  corporation  of  dyers  in  London, 
of  a  power  to  search,  &c.,  and  if  they  found  any  cloth  dyed  with  logwood, 
that  it  should  be  forfeit,  was  adjudged  void ;  it  being  against  law  wat  any 
forfeiture  (i)  should  incur  by  letters  patent. 

3  Inst.  4.    (6)  Sid.  441 ;  Vent.  47. 
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The  crown  may  grant  cognisance  of  pleas  to  proceed  secundum  legem 
terr€By  but  not  to  proceed  b^  other  laws ;  for  that  would  be  to  make  new 
laws,  which  the  crown,  bemg  but  one  branch  of  the  legislative  power, 
cannot  do. 

Ut  R.  304;  Hob.  48;  10  Mod.  125. 

The  king  cannot  grant  to  any  to  hold  a  court  of  equity,  because  this  is 
in  derogation  of  the  conmion  law ;  and  the  Chanceiy  in  Chester  and  Dur- 
ham are  incidents  to  a  county  palatine  which  had  jura  regalia. 

Hob.  63;  Noy,  147;  2  Roll.  Abr.  192. 

A  grant  to  the  town  of  Berwick  that  they  should  be  a  county,  but  no 
erant  of  having  a  sheriff,  was  adjudged  to  be  void,  because  there  would 
be  no  officer  to  execute  and  do  justice. 

Vent.  407. 

There  are  likewise  personal  prerogatives  which  the  king  only  can  grant, 
and  which  are  of  so  high  a  nature  as  that  they  cannot  be  delegated  to  any 
other ;  such  as  the  power  of  making  an  alien  a  denizen,  the  power  of 
pardoning  felonies,  &c. 

Dyer. 300;  Bro.  PaUnij  111 ;  Skin.  606. 

[A  grant  by  the  king  within  time  of  le^  memory  to  a  town  of  the  right 
of  sending  representatives  to  parliament,  is  good  without  first  incorporatmg 
such  town.  Thus,  the  city  of  Westminster,  which  hath  never  been  incor- 
porated, first  sent  members  to  parliament  in  the  reign  of  Edward  the 
Sixth. 

Hargr.  Co.  Lit.  109  b,  note  2.]  "* 

2.  Of  grants  arising  from  his  Interest. 

It  seems  to  be  clearly  agreed,  that  the  king  may  alien,  grant,  or  charge 
any  branch  of  his  revenue,  in  which  he  hath  an  estate  of  inheritance,  as 
also  his  lands  in  fee-simple,-  though  he  is  seised  of  them  jure  corona,{a) 
And  this  power  is  said  to  be  founded  on  reasons  of  state,  and  arises  Srom 
the  nature  of  our  constitution,  by  which  the  king  is  disabled  to  levy  money 
on  the  subject  without  an  act  of  parliament ;  so  that  if  this  power  were  not 
inherent  in  the  crown,  the  kingdom  might  suffer  by  a  sudden  invasion,  &c. 
Also,  as  rewards  and  punishments  are  the  supporters  of  all  governments, 
it  is  but  highly  reasonable  that  the  crown  should  have  the  power  of  re- 
warding those  who  deserve  well.  And  this  hath  been  the  constant  usage 
of  the  kings  of  England,  by  granting  out  of  the  crown  revenue  pensions 
and  estates  to  those  whose  services  have  been  meritorious,  as  also  to  such 
of  the  nobility  whose  fortunes  have  come  to  decay. 

Plow.  236,  in  Ld.  Berkley's  case;  Vaagh.  62;  Co.  Lit.  19;  7  Co.  12.  D(a)See 
pott,  123.  By  1  G.  4,  c.  1,  (the  act  settling  the  civil  list  for  the  life  of  6. 4,)  §  12,  it 
IS  provided,  that  nothing  in  the  act  contain^  shall  impair  the  rights  of  control,  manage- 
ment, or  direction  exercised  by  the  crown,  relating  to  leases,  grants,  or  assurances  of  me 
small  branches  of  hereditary  revenue ;  bat  that  such  rights  shall  continue  to  be  exer- 
cised, subject  to  the  restrictions  and  regulations  in  force  at  the  death  of  his  late  majesty; 
and  as  to  the  regulations  on  the  granting  of  pensions  and  leases,  &c.,  of  crown  lands. 
Seepott4 

^"  No  money  shall  be  drawn  from  the  treasury  but  in  consequence  of  ap- 
propriations made  by  law ;  and  a  regular  statement  and  accoimt  of  the  re- 
ceipts and  expenditures  of  all  public  money  shall  be  published  from  time 
io  time." 

ConsU  United  States,  art.  1,  s.  9.{f 


PREROGATIVE.  117 

(F)  Of  the  King's  Grants  and  Letters  Patent. 

Lands  in  ancient  demesne,  thou^  thev  seemed  most  appropriate  to  the 
king's  use  of  any  of  his  revenues,  (for  ue  tenants  had  several  privileges, 
all  relating  to  the  king,  as  not  to  be  empleaded  out  of  the  manor,  to  be 
free  of  toil  for  all  things  concerning  their  sustenance  and  husbandly,  not  to 
be  impanelled  on  any  inquest,)  were,  notwithstanding  all  this,  always 
alienable. 

5  Mod.  55,  per  Holt,  C.  J.,  vide  tit.  Ancient  Deme$ne. 

The  goods  of  felons,  fugitives,  persons  outlawed,  &c.,  waifs,  strays, 
deodands,  wreck,  &c.,  are  deemed  the  flowers  of  the  crown,  and  distin- 
guished by  that  name :  and  these  the  king  clearly  may  grant ;  and  between 
Siese  and  liberties  and  franchises,  which  have  no  existence  till  created,  a 
distinction  hath  been  established,  viz..  That  if  the  first  of  these,  and  the 
possessions  to  which  they  are  appendent  or  annexed,  come  to  the  crown, 
they  sink  to  the  crown,  and  the  king;  is  seised  of  them  again  jure  corarue; 
but  if  the  possessions  to  which  liberties  or  franchises,  such  as  fairs,  markets, 
&c.,  are  appendent,  come  to  the  crown,  yet  these  last  are  not  extinct,  but 
continue  to  exist  according  to  their  first  establishment. 

9  Co.  25,  The  Abbot  of  Strata  Marcella's  case ;  Moor,  474 ;  Palm.  78 ;  And.  87; 
Mod.  933.    /eSee  Reg.  t.  40  Casks  of  Brandy,  3  Haggard,  357.gr 

If  the  king  grants  to  J  S  felons'  goods,  or  waifs  and  strays  within  his 
manor,  J  S  i^all  have  them  in  the  lands  of  the  freeholders ;  for  they  are 
liberties  due  to  the  king,  which  he  may  grant,  and  are  not  charges  to  the 
subject ;  for  the  king  hath  this  right  in  every  man's  land,  and  therefore 
may  grant  it  to  another. 

Cro.  Eliz.  463,  Heigfaam  v.  Best. 

The  forfeiture  of  goods  and  chattels  in  an  outlawry  in  a  personal  action 
belongs  to  the  king,  which  the  king  may,  and  usually  does  grant  to  the 
person  who  is  at  the  expense  of  suing  out  the  outlawry;  yet  this  is  but 
ex  gratia  regis ^  and  not  debito  jusHtuB, 

Yelv.  19 ;  WUl.  R.  690. 

All  fines  for  ofTences  dejure  belong  to  the  king,  because  it  is  his  correc- 
tion, and  the  public  revenge  is  in  his  hands ;  but  the  king  may  grant  them 
to  others. 

Ld.  Raym.  313,  314. 

It  was  agreed  in  the  Banker's  case,  that  King  Charles  the  Second  having 
the  revenue  of  excise  vested  in  him,  his  heirs  and  successors,  by  act  of 
parliament,  might  grant  or  charge  the  same  or  any  part  thereof;  and  that, 
accordingly,  the  letters  patent  and  grant  of  25,000/.  per  arm.  out  of  the 
hereditary  revenue  of  excise,  for  the  payment  of  interest  to  Sir  Robert 
Vinor  and  others,  of  whom  the  king  had  borrowed  large  sums  of  money, 
till  such  time  as  the  principal  debt  should  be  discharged,  were  good  and 
valid  in  law,  and  bound  the  king's  successors ;  although  it  was  objected 
that  this  revenue  was  granted  by  act  of  parliament ;  that  it  arose  out  of  the 
purses  of  the  people,  and  that  it  was  given  in  lieu  of  wards,  liveries,  pur- 
veyances, &c.,  which  were  inheritances  unalienable.  But  to  these  it  was 
answered  and  resolved,  that  being  given  in  fee,  thou^  by  act  of  parliament, 
it  must  have  the  same  incidents  as  other  inheritances  in  fee  have,  one  of 
which  is  to  be  alienable  at  pleasure ;  and  as  to  its  being  granted  in  lieu  of 
inheritances  which  were  unalienable,  that  was  held  not  to  be  material,  as 
those  inheritances  were  extinct,  and  so  could  not  affect  inheritances  of 
another  nature  newly  given :  besides,  those  inheritances  of  wards,  liveries^ 
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fcc.,  Were  in  effect  alienable,  for  they  might  have  been  released  or  dis- 
charged. 
5  Mod.  46;  Comb.  270 ;  Skin.  601,  pi.  11 ;  The  Banker's  ease;  11  St.  Tr.  136. 

[It  should  seem  that  before  the  Revolution  there  was  properly  no  public 
revenue,  but  that  all  the  revenues,  both  ordinal^  and  extraordinary,  were 
the  king's  only,  and  wholly  disposable  at  his  pleasure.  Upon  the  intro- 
duction of  the  funding  system  at  the  Revolution,  appropriations  became 
necessary,  and  therefore  a  certain  portion  only  of  the  revenues  hath  been 
since  that  period  subject  to  the  immediate  disposition  of  the  crown^for  the 
support  of  its  honour  and  dignity.  This,  in  the  late  reigns,  consisted  of 
an  annuity  granted  by  parliament,  and  the  hereditary  revenues  of  the  crown, 
that  is  the  produce  of  certain  branches  of  the  excise,  the  post-office,  the 
duty  on  wine  licenses,  the  revenues  of  the  remaining  crown  lands,  the  pro- 
fits arising  from  courts  of  justice,  and  in  King  William's  reign,  the  four 
and  a  half  per  cen^.  duties  arising  from  Barbadoes  and  the  Leeward  Islands. 
But  his  present  majesty  having,  soon  af^ef  his  accession,  signified  his  con- 
sent that  his  own  hereditary  revenues  might  be  so  disposed  of  as  mi^ht 
best  conduce  to  the  utility  and  satisfaction  of  the  public ;  and  havmg 
graciously  accepted  the  limited  sum  of  800,000/.  'per  mm,  for  the  support 
of  his  civil  list,  the  hereditary  and  other  revenues  were  carried  into  and 
made  a  part  of  the  aggregate  fund ;  and  the  aggregate  fund  was  charged 
with  the  payment  of  the  whole  annuity  to  the  crown  of  800,000/.,  which, 
being  found  insufficient,  was  increased  in  1777  to  900,000/.  />er  ana, 

II Ab  to  the  civil  list  settled  by  1  G.  4,  c.  1,  see/wf/,  122.||  /0  Martin  et  al.  ▼.  Waddell, 
16  Peters,  367 ;  Arnold  y.  Mundy,  1  Halst.  l.gT 

The  power  of  the  crown  with  respect  to  grants  out  of  the  civil  list  was  till 
lately  wholly  unlimited,  that  part  of  it  called  the  pension  list  being  totally 
discretionary  in  its  amount.  This  occasioned  great  disorders  in  the  ad- 
ministration of  the  civil  list,  and  by  exhausting  too  great  a  part  of  the 
revenues,  disappointed  the  iust  claims  of  those  who  had  liens  upon  them, 
and  reduced  the  crown  to  the  painful  necessity  of  making  application  to 
parliament  to  supply  the  deficiencies.  His  present  majesty  having  there- 
fore been  graciously  pleased  to  express  to  his  parliament  his  desire  to  dis- 
charge the  debt  on  his  civil  list,  without  any  new  burden  upon  the  public, 
and  to  introduce  a  better  order  and  economy  in  the  civil  list  establishment, 
it  was  proposed  to  reduce  the  pension  list,  both  in  its  gross  quantity,  and 
in  its  larger  individual  proportions  to  a  certainty.  It  is  therefore  enacted 
by  Stat.  22  G.  3,  c.  82,  §  17,  that  '^for  the  better  regulation  of  the  grant- 
ing of  pensions,"  (that  is,  of  pensions  chargeable  upon  the  civil  list,  for 
this  act  affects  only  to  regulate  and  reform  the  civil  list  establishment,) 
"  and  the  prevention  of  abuse  or  excess  therein,  no  pension  exceeding  the 
sum  of  three  himdred  pounds  a  year  shall  be  granted  to  or  for  the  use  of 
any  one  person ;  and  tiiatthe  whole  amount  of  the  pensions  granted  in  any 
one  year  shall  not  exceed  six  hundred  pounds ;  a  list  of  i«^ich,  together 
with  the  names  of  the  persons  to  whom  the  same  are  granted,  shall  be  laid 
before  parliament  in  twenty  days  after  the  beginning  of  each  session,  until 
the  whole  pension  list  shall  be  reduced  to  ninety  thousand  pounds ;  which 
sum  it  shall  not  be  lawful  to  exceed  by  more  than  five  thousand  pounds  in 
the  whole  of  all  the  grants :  nor  shall  any  pension  to  be  granted  after  the 
said  reduction  to  or  for  the  use  of  any  one  person  exceed  the  sum  of  one 
thousand  two  hundred  pounds  yearly,  except  to  his  majesty's  royal  fiunily, 
or  on  an  address  of  either  house  of  parliament." 
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And  by  §  18,  reciting  that  ^^  it  had  been  usual  that  persons  ^who  have 
served  the  crown  in  foreign  courts,  had,  after  the  expiration  of  their  ser- 
vice, at  his  majesbr's  pleasure  received  such  proportion  of  their  former  ap- 
pointments, as  to  his  n^ajesty  hath  seemed  eiq>edient,  it  is  enacted,  That 
nothing  in  this  act  (a)  contained  relative  to  pensions  shall  be  construed  to 
extend  to  such  allowance,  either  in  present  or  in  future,  provided  that  the 
said  persons  do  not  severally  enjoy  some  place  or  other  profit  from  the 
crown  to  the  amount  of  the  pension  usually  allowed  in  such  cases ;  pro- 
vided that  the  list  of  the  said  pensions  shall  be  laid  in  the  manner  before 
mentioned  before  parliament/' 

1(a)  By  50  G.  3,  c.  217,  $  13,  no  {lenmon  efaall  be  grranted  to  any  person  for  having 
served  in  foreign  courts  widiin  less  than  ten  years  from  the  date  <Mf  his  'appointment, 
during  which  time  he  shall  have  served  not  less  than  three  years,  and  no  such  allowance 
shall  exceed  2000/.  per  annunif  and  shall  abate  if  he  be  appointed  to  any  ciYil  office  of 
equal  amount,  and  shall  be  subject  to  proportionate  abatement  if  its  value  is  less  than 
the  amount  of  such  allowance ;  and  by  §  14,  the  grantee  of  any  such  pension  shall  be 
not  less  than  thirty-five  years  old,  and  the  secretaiv  for  foreign  affairs  must  certify  that 
be  has  not  within  ten  years  declined  serving  as  a  foreign  minister  unless  for  sufficient 
cause.  But  by  51  G.  3,  c.  21,  the  above  provisions  do  not  apply  to  persons  who,  pre- 
vious to  the  passing  of  that  act,  had  served  in  foreign  courts,  nor  to  the  22  G.  3,  c.  82, 
so  far  as  respects  the  grant  of  allowances  to  persons  who,  previous  to  that  act,  had  so 
served  the  crown.[ 

By  §  19,  reciting  that  '^  much  confusion  and  expense  had  arisen  from 
having  pensions  paid  at  various  places,  and  by  various  persons;  and 
that  a  custom  had  prevailed  of  granting  pensions  on  a  private  list 
during  his  majesty's  pleasure,  upon  a  supposition  that  in  some  cases 
it  may  not  be  expedient  for  the  public  good  to  divulge  the  names  of  the 
persons  in  the  said  list,  or  that  it  may  be  disagreeable  to  the  persons 
receiving  such  payments  to  have  it  known  that  their  distresses  are  so  re- 
lieved, or  for  saving  the  expense  of  fees  and  taxes  on  small  pensions ;  by 
means  of  which  usage  secret  and  dangerous  corruption  may  hereafter  be 
practised :"  Reciting  further,  that  "  it  is  no  disparagement  for  any  per- 
sons to  be  relieved  by  the  royal  bounty  in  their  distress,  or  for  their  desert, 
but  on  the  contrary  it  is  thought  honourable  on  just  cause  to  be  thought 
worthy  of  reward,  it  is  enacted.  That  no  pension  whatever  on  the  civil  es- 
tablishment shall  thereafter  be  paid  but  at  the  Exchequer,  and  in  the  same 
manner  as  those  pensions  which  were  then  paid  and  entered  at  the  exche- 
quer, under  the  head,  title,  and  description  of  Pensions^  and  with  the  name 
of  the  person  to  whom,  or  in  trust  for  whom  the  said  pension  is  granted ; 
and  that  those  which  are  transferred  thither  by  this  act  shall  be  subject  to 
no  taxes  or  fees  whatever,  except  the  taxes  and  fees  to  which  before  this 
act  they  were  subject ;  any  statute,  law,  or  usage  to  the  contrary  notwith- 
standing :  Nor  shall  any  pension  hereafter  to  be  granted  be  charged  at  the 
exchequer  with  ftirther  or  other  fees  than  were  heretofore  paid  on  pensions 
to  the  paymaster  of  the  pensions.**  It  is,  however,  by  §  21,  permitted  to 
the  high  treasurer,  or  first  commissioner  of  the  treasury  for  the  time  beings 
to  return  into  the  exchequer  any  pension  or  annuity  without  the  name  of 
the  person  to  whom  it  is  made  payable,  on  his  taking  an  oath,  that  accord- 
ing to  the  best  of  his  knowledge,  belief,  and  information,  the  pension  or 
annuity  so  returned  without  a  name  by  him  into  the  exchequer  is  not  di- 
rectly or  indirectly  for  the  benefit,  use,  or  behoof  of  any  member  of  Ae 
House  of  Commons,  or  so  far  as  he  is  concerned,  applicable,  directly  or  in- 
directly, to  the  purpose  of  supporting  or  procuring  an  interest  in  any  place 
returning  members  to  parliament :  upon  taking  which  oath  it  is  enacted  by 
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§  22,  that  the  pension  or  annuity  shall  be  paid  at  the  exchequer  to  the 
order  of  the  high  treasurer  or  first  commissioner,  whose  receipt  shall  be  ac« 
cepted  and  taken  as  an  acquittance  for  the  same.  But  by  §  23,  if  any 
such  secret  pension  shall  continue  in  the  list  for  more  than  five  years,  the 
high  treasurer  or  first  commissioner  of  the  treasury,  or  one  of  the  secreta- 
ries, or  one  of  the  chief  clerks  of  the  treasuiy  for  the  time  being,  shall 
make  oath,  before  such  pension  shall  be  paid  at  the  exchequer,  that  he  be- 
lieyes  that  the  person  for  whose  use  the  said  pension  or  annuity  hath  been 
granted  is  living. 

By  Stat.  35  G.  3,  c.  61,  certain  small  bounties  of  the  crown  therein  mentioned,  paya- 
ble to  persons  in  low  and  indigent  circa mstances,  are  exempt  from  the  operation  of  this 
claase,  and  the  same  are  allowed  to  be  paid  as  they  formerly  had  been. 

In  order  to  prevent,  as  much  as  may  be,  all  abuses  in  the  disposal  of 
moneys  issued  xmder  the  head  of  secret  service  money,  or  money  for  spe- 
cial service,  the  sum  to  be  issued  or  paid  from  the  civil  list  revenues  for 
the  purpose  of  secret  service  within  this  kingdom  shall  not  exceed  the 
sum  of  ten  thousand  pounds  in  any  one  year :  and  as  to  foreign  secret 
service  money,  it  is  enacted,  that  when  it  shall  be  deemed  expedient  by 
the  Treasury  to  issue,  or  in  any  manner  to  direct  the  payment  of  any  money 
from  the  civil  list  revenues  for  that  purpose,  the  same  shall  be  issued  and 
paid  to  one  of  his  majesty's  principal  secretaries  of  state,  or  to  the  first 
commissioner  of  the  admiralty,  who  shall  for  his  discharge  at  the  exche- 
quer, within  three  years  from  the  issuing  of  such  money,  produce  the  re- 
ceipt of  his  majesty's  minister,  commissioner,  or  consul  in  foreign  parts,  or 
of  any  commander-in-chief,  or  other  commander  of  his  majesty's  navy  or 
land  forces,  to  whom  the  said  money  shall  have  been  sent  or  given,  that 
the  same  hath  been  received  for  the  purpose  for  which  the  same  hath  been 
issued  ;  which  receipt  shall  be  filed  in  the  Exchequer  to  charge  the  said 
minister,  commissioner,  &c.,  with  the  same ;  and  the  said  receipt,  on  proof 
of  the  handwriting,  snail  be  sufficient  to  acquit  and  discharge  the  said 
secretary,  &c.,  in  their  accounts  at  the  Exchequer.  And  by  §  26,  any 
foreign  minister,  &c.,  charged  at  the  Exchequer  with  the  receipt  of  any 
secret  service  money,  shall  stand  acquitted  thereof,  if  within  one  year  after 
his  arrival  in  Great  Britain,  he  shall  either  return  the  said  money  into  the 
Exchequer,  or  make  oath  before  the  barons  of  the  Exchequer,  or  one  of 
them,  tiiat  he  has  disbursed  the  money  intrusted  to  him  for  foreign  secret 
service,  iaithfiilly,  according  to  the  intent  and  purpose  for  which  it  was 

rVen,  according  to  his  best  judgment  for  his  majesty's  service.  And  by 
27,  whenever  it  shall  be  necessary  for  the  secretary  or  secretaries  of 
state,  or  first  commissioner  of  the  admiralty,  to  pay  any  money  issued  for 
foreign  secret  service,  or  for  secret  service  in  detecting,  preventing,  or 
defeating  treasonable  or  other  dangerous  conspiracies  against  the  state  in 
any  place  within  this  kingdom,  then  it  shall  be  sufficient  to  acquit  and  dis- 
charge such  secretary,  &c.,  or  such  secretary  or  secretaries,  or  the  imder- 
secretary  of  state  in  the  office  to  which  such  secret  service  money  hath 
been  paid,  or  for  the  first  commissioner  of  the  admiralty,  or  the  secretaiy 
of  the  admiralty,  to  make  oath,  that  the  money  paid  to  him  for  foreign  se- 
cret  service,  or  for  secret  service  in  detecting,  preventing,  or  defeating 
treasonable  or  other  dangerous  conspiracies  against  the  state,  {rnutalis  mu- 
tandisy  as  the  case  may  &e,)  has  been  Inmd  fide  applied  to  the  said  purpose 
or  purposes,  and  to  no  other;  and  that  it  hath  not  appeared  to  him  conve- 
nient that  the  same  should  be  paid  abroad.    By  §  28y  it  is  enacted,  that 
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no  certain  or  stated  sum  shall  be  given  or  allowed  out  of  the  civil  list  re- 
venues,  under  the  name  of  secret  service  money,  as  had  been  theretofore 
the  practice ;  but  when  any  moneys  for  secret  service  shall  be  deemed  ne- 
cessary by  the  commissioners  of  Uie  treasury,  the  same  shall  be  issued  by 
their  direction,  as  the  occasion  shall  require,  in  the  manner  thereinbefore 
directed.  And  by  §  29,  whenever  any  money  shall  be  issued  for  the  pur- 
pose of  any  special  service,  or  shall  be  given  without  provision  of  annual 
or  other  stated  payment,  but  in  a  gross  sum  or  sums,  as  to  anv  secretaiy 
or  secretaries  of  the  treasury,  or  omers,  to  be  paid  over  to  or  K>r  the  use 
of  any  person  or  persons  for  special  service,  or  as  of  royal  bounty,  the  said 
monej^',  together  with  the  special  service  or  services,  or  as  of  royal  bounty, 
to  wmch  the  same  is  applied,  as  also  the  name  of  the  person  or  persons  to 
whom  it  is  paid,  shall  be  entered  in  a  book  to  be  kept  for  that  purpose  in 
the  treasury,  in  order  to  be  produced  to  either  house  of  parliament,  if  re- 
quired. And  for  the  better  prevention  of  all  practice  by  which  such  grants 
as  of  bounty  may  be  made  a  colour  xmder  which  pensions  may  be  sub- 
stantially granted,  it  is  enacted  by  §  30,  that  any  money  so  given  as  of 
royal  bounty,  to  any  person  more  than  once  in  three  years,  the  same  is  and 
shall  be  reputed  a  pension  to  all  intents  and  purposes  whatsoever. 

||By  57  Cieo.  3,  c.  65,  it  is  enacted,  that  after  two  years  from  the  passing 
of  the  act,  his  majesty  may,  under  the  sign  manual,  countersigned  by  three 
lords  commissioners  of  the  treasury,  grant  unto  any  person  who  shall  have 
served  his  majesty  not  less  than  two  years,  as  first  lord  of  the  treasury,  or 
admiralty,  or  as  secretary  of  state,  or  chancellor  of  the  Exchequer,  a  pen- 
sion for  life,  not  exceeding  3000/.,  and  at  the  expiration  of  any  further  pe- 
riod of  two  years  from  the  passing  of  the  act,  may  grant  other  like  pen- 
sions to  any  other  such  persons,  until,  at  the  expiration  of  twelve  years 
from  the  passing  of  the  act,  six  pensions  shall  have  been  granted,  and  af- 
ter such  six  pensions  of  3000/.  shall  have  been  granted,  his  majesty  shall 
not  grant  any  frulher  pensions  in  respect  of  such  offices :  provided  that 
when  any  such  pension  shall  cease  by  death,  &c.,  his  majesty  may  ^rant 
other  like  pensions  to  any  other  such  persons  under  the  like  restrictions, 
so  that  no  greater  number  of  pensions  dian  are  allowed  by  this  act  shall  be 
in  force  at  any  one  time,  and  so  that  after  the  expiration  of  twelve  years 
no  greater  number  than  six  such  pensions  shall  be  granted  or  existing  at 
any  one  and  the  same  time,  except  as  in  the  act  excepted. 

By  §  2,  his  majesty  is  empowered  to  grant,  after  two  years  from  the 
passing  of  the  act,  one  other  like  pension  of  3()00/.  to  any  such  person  as 
aforesaid,  although  such  person  shall  not  have  held  the  office  two  years, 
and  although  the  full  number  of  pensions  under  the  provisions  of  the  act 
shall  be  in  force :  provided  that  every  such  pension  shall  be  considered 
supernumerary,  and  shall,  upon  the  ceasing  of  the  first  of  any  such  pen- 
sions as  Adl\  DC  then  in  force  under  the  provisions  of  the  act,  be  deemed 
one  of  the  pensions  allowed  by  the  act. 

Section  3  empowers  his  majesty  to  grant  pensions  of  2000/.  to  persons 
having  filled  the  offices  of  secretary  for  Ireland,  or  secretaiy  at  war,  under 
the  same  restrictions  and  provisions  as  those  in  §  1,  except  that  the  period 
of  service  is  five  years,  the  pensions  are  not  grantable  till  four  years  after 
the  passing  of  the  act,  and  ^e  number  of  pennons  allowed  to  be  in  force 
at  once  is  only  three. 

By  §  4,  his  majesty  is  empowered  in  a  similar  manner  to  &;rant  penaons 
of  1500/.  to  persons  holding  the  offices  of  joint  secretary  of  the  treasury. 
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or  first  secretary  of  the  admiralty,  the  period  of  service  being  five  years, 
the  pensions  not  being  grantable  till  two  years  after  the  passing  of  the  act, 
and  not  more  than  six  of  such  pensions  to  be  in  force  at  once. 

Section  5  relates  to  pensions  to  the  chancellor  of  exchequer  for  Ire- 
land. 

By  §  6y  his  majesty  is  empowered  to  grant  pensions  of  1000/.  to  any 
persons  having  filled  the  office  of  under  secretanr  of  state,  or  clerk  of  ord« 
nance,  or  second  secretary  to  the  admiralty,  under  the  regulations  in  §  1, 
the  period  of  service  being  ten  years,  the  pensions  not  to  be  grantable  till 
the  expiration  of  two  years  from  the  passing  of  the  act,  and  not  more  than 
six  such  pensions  to  exist  at  once. 

By  §  7,  in  case  any  person  shall  have  served  in  more  than  one  of  the 
classes  of  offices  specified  in  the  act,  in  respect  whereof  his  majesty  may 
grant  a  pension  less  than  3000/.,  his  majesty  is  empowered  to  grant  to  such 
person  a  pension  not  exceeding  the  pension  annexed  to  the  highest  class 
of  office  in  which  such  person  has  served,  wherever  his  whole  service  in 
the  several  offices  amounts  to  eight  years,  provided  such  person  shall  have 
served  in  such  highest  class  for  three  years. 

By  §  8,  everjr  grant  of  a  pension  under  this  act  to  any  person  actually 
holding  his  office  shall  not  take  effisct  during  his  continuance  in  such  of- 
fice ;  and  every  such  grant  shall  contain  a  provision  for  the  su^ension  of 
such  pension  during  the  period  of  the  person  holding  any  office,  place, 
or  employment  under  his  majesty,  the  profits  of  whicn  shall  be  not  less 
than  double  the  amount  of  such  pension  ;  and  shall  also  contain  a  provi- 
sion for  the  abatement  of  one  half  of  the  pension  during  the  time  the  pen- 
sioner shall  hold  any  place  under  his  majesty  of  equal  amount  with  the 
pension,  and  no  grant  shall  be  valid  without  such  provisions.  || 

The  act  ||22  G.  3,  c.  82, ||  next  divides  the  payments  of  the  civil  list 
revenues  into  several  distinct  classes,  and  directs  that  no  salaiy  or  pension 
shall  be  paid  but  in  the  order  there  prescribed.  And  it  further  provides, 
that  if  any  salary,  fee,  or  pension,  or  any  part  thereof,  remain  in  arrear  at 
the  usual  time  of  payment,  at  the  end  of  a  period  of  two  years,  from  want 
of  cash  belonging  to  the  civil  list  revenues  to  pay  and  discharge  the  same, 
such  arrear  shall  not  be  carried  as  a  debt  to  the  account  of  Ae  year  fol- 
lowing, but  shall  be  wholly  lapsed  and  extinguished,  as  if  the  same  had 
not  been  payable. 

||By  the  56  Geo.  3,  c.  46,  intituled  ^  Ad  for  appropriating  the  civil 
Kst  revenues  J  to  insure  regular  paymerd  of  the  annual  charges  thereon^  as 
specified  in  a  schedule  of  the  several  classes  thereof  annexed,  the  amount  of 
me  several  classes  are  stated  in  a  schedule,  (since  amended  by  the  1  Geo. 
4,  c.  1,)  and  the  treasury  are  to  direct  every  quarter  what  sums  shall  be 
appropriated  out  of  the  civil  list  revenues  to  each  distinct  class,  and  the 
sums  so  appropriated  are  to  be  accordingly  applied. 

By  the  1  Geo.  4,  c.  1,  all  the  powers  and  provisions  of  the  1  Geo.  3, 
c.  1,  22  Geo.  3,  c.  82,  25  Geo.  3,  c.  61,  27  Geo.  3,  c.  13,  33  Geo.  3, 
c.  34,  (Ir.)  54  Geo.  3,  c.  157,-66  Geo.  3,  c.  46,  69  Geo.  3,  c.  22,  or  of 
any  other  statute  of  Great  Britain  or  Ireland,  or  of  the  United  Kingdom 
in  force  at  the  demise  of  George  the  Third,  are  kept  in  force  and  applied 
to  the  civil  list  revenues,  granted  by  that  statute  to  his  majesty  George 
the  Fourth.  And  by  §  7,  wherever  the  total  charge  on  the  civil  list  ex^ 
ceeds  1,070,000/.,  an  account  of  the  excess  is  to  be  submitted  to  parlia- 
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ment     The  civil  list  settled  by  this  act  is  850,000/.  in  England,  and 
207,000/.  inlreland.il 

TTie  statute  of  1  Ann.  c.  7,  which  provides  for  the  civil  list  establirii- 
ment  of  that  reign,  restrains  the  power  of  the  crown  in  the  disposal  of  its 
land  revenue,  and  enacts  that  no  grant  shall  be  made  by  the  crown  of  any 
manors,  messuages,  lands,  tenements,  rents,  tithes,  woods,  or  other  here- 
ditaments, (advowsons  of  churches  and  vicarages  only  excepted,)  whether 
beloi^in^  to  the  crown  in  right  of  the  crown  of  En^and,  or  as  part  of  the 
principahty  of  Wales,  or  of  the  duchy  or  county  palatine  of  Lancaster,  or 
otherwise  howsoever,  for  any  longer  term  than  one-and-thirty  years  or 
three  lives,  or  some  term  determinaole  upon  one,  two,  or  three  lives,  and 
unless  it  be  made  to  commence  from  the  date  or  making  thereof ;  and  if  to  take 
efiect  in  reversion,  it  do  not,  together  with  estate  in  possession,  exceed  three 
lives  or  the  term  of  one-and-tnirty  years  in  the  whole  ;  unless  the  tenant 
be  punishable  for  waste,  and  unless  the  ancient  rent,  or  more,  that  hath 
been  paid  for  the  greater  part  of  twenty  years  prior  to  the  grant,  be  re- 
served upon  it ;  and  if  no  rent  hath  been  paid  before  the  grant,  then  un- 
less there  be  reserved  a  reasonable  rent,  .not  under  the  third  part  of  the 
clear  yearly  value  of  the  estates  comprised  in  the  grant ;  and  also  such 
renter  be  made  payable  to  the  queen,  her  heirs  or  successors,  who  shall  make 
such  grant,  and  to  her  or  their  heirs  or  successors,  during  the  whole  term 
of  the  continuance  thereof.     But  where  the  greatest  part  of  the  yearly 
value  of  any  tenements  or  hereditaments  belonging  to  the  crown  shall,  at 
the  time  of  making  any  lease  or  grant  thereof,  consist  of  buildings  thereon, 
which  may  want  to  be  repaired  or  re-edified,  in  such  case,  to  encourage 
the  rebuilding  or  reparation  thereof,  it  is  provided  that  the  crown  may 
grant  such  tenements  or  hereditaments,  for  a  term  not  exceeding  fifty  years 
or  three  lives,  so  as  such  grant  be  made  to  commence  from  the  date  or 
making  thereof,  or  if  in  reversion,  that  it  do  not,  with  the  estate  in  pos- 
session, exceed  fifty  years  or  three  lives  from  the  date  ormaking  thereof, 
and  that  it  be  under  the  other  restrictions  required  in  the  grants  of  one-and- 
Hiirty  years.     But  this  provisb  is  repealed  by  stat.  34  Geo.  3,  c.  75,  ex- 
cept as  to  grants  under  the  seals  of  the  duchy  and  county  palatine  of  Lan- 
caster ;  and  it  is  enacted,  that  where  any  land  or  ground  belonging  to  the 
crown  shall  be  deemed  proper  by  the  treasury  for  the  erection  of  houses 
or  other  buildings  thereon,  or  for  necessary  gardens,  yards,  curtilages,  and 
other  appurtenances  to  be  enjoyed  therewith,(a)  and  shall  be  by  their  or- 
der directed  to  be  appropriated  to  that  use,  and  where  the  lessee  shall 
agree  and  covenant  to  erect  buildings  thereon  of  greater  yearly  value  than 
the  land  or  ground  so  to  be  leased  or  granted,  or  where  the  greatest  part  of 
the  yearly  value  of  any  tenements  or  hereditaments  belonging  to  the  crown 
doth  or  shall,  at  the  time  of  making  any  grant  thereof,  consist  of  any 
buildings  thereon,  in  any  of  those  cases,  the  crown  may  grant  the  land  or 
ground  so  directed  to  be  set  apart,  or  the  tenements  or  hereditaments  of 
flie  above  description,  for  any  term  not  exceeding  ninety-nine  years,  or 
tiiree  lives,  to  be  computed  from  the  date  of  the  grant,  or  if  in  reversion, 
not  exceeding,  together  with  the  estate  in  possession,  the  like  term  of 
ninety-nine  years,  or  three  lives,  to  be  computed  in  like  manner  from  the 
date  of  the  grant,  so  as  when  there  shall  happen  to  be  any  substantial 
building  upon  the  ground  to  be  demised,  of  that  the  buildings  thereupon 
shall  not  require,  or  not  be  intended  and  agreed  to  be  rebuilt,  there  be  re- 
served an  annual  rent  not  less  than  two-thirds  of  such  annual  sum  as  shall 
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\e  deemed  by  the  treasury  a  reasonable  rent  or  consideration  for  such 
buildings  and  around  respectively,  for  the  term  intended  to  be  granted, 
and  so  as  there  be  paid  to  the  use  of  the  crown  a  fine  to  the  amount  of  the 
remaining  part  of  such  annual  sum,  subject  to  a  discount,  which  shall  not 
be  computed  at  a  higher  rate  than  the  highest  legal  rate  of  interest  at  the 
time  of  making  such  grant ;  and  when  £ere  shSil  happen  to  be  no  sub- 
stantial building  on  such  ground  as  the  buildings  thereon  require,  or  shall 
be  intended  and  agreed  to  be  rebuilt,  or  other  new  buildings  to  be  erected 
thereon,  in  that  case  there  shall  be  reserved  such  annual  rent  as  shall  be 
deemed  by  the  treasury  a  reasonable  rent  or  consideration  for  such  land 
and  old  buildings  for  the  term  intended  to  be  granted,  without  taking  any 
fine  for  the  same ;  so  as  in  every  lease  of  land  and  buildings  of  this  last 
description  there  be  contained  a  covenant  or  condition  on  the  part  of  the 
grantee,  for  the  erecting  of  proper  and  substantial  houses  and  buildings 
uereon,  within  a  reasonable  time,  to  be  in  each  case  limited  for  that  pur- 
pose, and  such  other  covenants  for  keeping  buildings  in  repair,  and  doing 
all  such  other  acts  as  the  treasury  shall  think  reasonable ;  and  so  as  aU 
such  rents  be  reserved  to  be  paid  free  of  all  taxes  and  assessments  during 
the  whole  term,  except  such  rent  or  such  part  thereof,  during  such  part  of 
the  term  as  the  treasury  shall  think  fit  to  be  allowed,  not  exceeding  in  any 
case  the  term  of  three  years  :  and  so  as  every  such  grantee  or  lessee  sign, 
seal,  and  deliver  a  counterpart  of  his  grant  or  lease,  which  counterpart 

shall  not  be  subject  to  any  stamp  duty. 

1(a)  By  48  G.  3,  c.  73,  §  1,  where  groand  of  his  majesty  shall  he  deemed  hy  the 
lords  of  the  treasury,  or  the  chancellor  of  the  duchy  of  Lancaster  for  the  time  heing, 
fit  for  gardens  or  cartilages,  &.c.,  to  be  used  with  houses  built  on  ground  of  his  majesty, 
or  any  other  proprietor^  it  shall  be  lawful  for  his  majesty  to  demise  such  ground  ror 
any  term  not  exceeding  99  years ;  provided  (§  3)  that  no  land,  for  garden,  cartilage, 
&c.,  to  be  enjoyed  with  any  houses,  &c.,  under  lease  from  his  majesty,  shall  be  granted 
for  any  term  exceeding  the  term  for  which  the  houses,  &c.,  are  holden ;  and  by  §  3,  no 
lease  of  any  ground  or  land  belonging  to  his  majesty  within  the  ordering  or  survey  of  the 
exchequer  m  England  shall  be  granted  for  any  life  or  lives;  and  by  §  4,  it  shall  be  law- 
ful to  renew  any  such  land  demised  for  garden,  curtilage,  &c.,  upon  such  terms  as  are 
prescribed  by  the  34  G.  3,  c.  75,  for  the  renewal  of  leases  thereby  authorized  to  be 
granted  not  exceeding  99  years.  ||  ^ 

And  it  is  further  enacted,  34  G.  3,  c.  75,  §  4,  that  on  every  grant,  lease, 
or  other  assurance  by  the  crown  under  the  great  seal,  or  seal  of  the  ex- 
chequer of  any  manors,  messuages,  lands,  tenements,  rents,  tithes,  woods, 
or  other  hereditaments,  (advowsons  of  churches  and  vicarages,  and  such 
tenements  and  grounds,  with  buildings  erected  thereon,  as  are  hereby  au- 
thorized to  be  granted  for  any  term  not  exceeding  ninety-nine  years  or 
three  lives,  and  whereon  any  fine  or  fines  shall  be  payable  as  aforesaid, 
only  excepted,)  whereby  any  estate  or  interest  whatever  at  law  or  in  equity 
shall  pass  firom  the  crown,  there  be  reserved  such  clear  annual  rent  as  by 
the  treasury  shall  be  deemed  reasonable,  without  taking  any  fine  for  the 
same ;  which  rent  shall  be  made  payable  to  the  crown  during  the  whole 
term  of  the  continuance  thereof;  but  no  such  grant  shall  be  good  unless 
the  grantee  execute  a  counterpart  thereof,  such  counterpart  however  not  to 
be  subject  to  any  stamp  duty. 

§  5.  With  respect  to  the  renewal  of  the  crown  leases,(a)  it  is  enacted, 
that  no  lease  or  grant  of  any  manors,  messuages,  lands,  tenements,  tithes, 
woods,  or  other  hereditaments  belonging  to  me  crown,  within  the  order- 
ing and  survey  of  the  exchequer  in  England,  shall  be  renewed,  until  within 
.five  years  of  tiie  period  of  tne  expiration  thereof,  except  such  tenements 
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add  hereditaments  as  are  authorized  by  this  act  to  be  granted  for  any  term 
not  exceeding  ninety-nine  years :  nor  shall  any  grant  of  any  such  tene- 
ments and  hereditaments  so  authorized  to  be  granted,  be  renewed  until 
within  twenty  years  of«the  period  of  the  expiration  thereof,  nor  any  grant 
for  lives,  so  long  as  there  ^all  be  more  than  one  of  such  lives  in  being. 
However,  where  it  shall  appear  to  the  satisfaction  of  the  treasury,  that  any 
person  has,  at  any  time  before  the  passing  of  this  act,  entered  into  any 
covenants  or  engagements  to  obtain  renewals  at  earlier  periods,  in  conii- 
dence  that  the  same  could  be  renewed  according  to  the  ordinary  practice 
in  such  cases,  in  that  case  a  renewal  may  be  made  at  a  greater  distance  of 
time  from  the  expiration  of  the  lease,  so  as  to  enable  such  person  to.  per- 
form his  engagements :  In  like  manner,  where  any  person  shall  be  the 
lessee  of  any  tithes  of  any  lands,  or  any  profits  issuing  out  of  any  lands,  and 
shall  be  the  owner  of,  or  interested  in  such  lands,  the  treasury  may  order 
a  renewal  of  such  lease  at  such  times  as  shall  appear  to  them  convenient 
for  the  most  beneficial  enjoyment  of  such  tithes  or  other  profits  together 
with  such  lands ;  and  where  it  shall  appear  to  the  satisfaction  of  the  trea- 
sury, that  any  lessee  of  lands  belonging  to  the  crown  has,  before  the  pass- 
ing of  this  act,  demised,  or  agreed  to  demise  the  same,  for  the  purpose  of 
improving  them  by  building,  and  has  entered  into  any  covenants  or  en- 
gagements, in  consequence  whereof  suqh  person  would,  by  reason  of  the 
improvements  so  made,  be  bound  to  pay,  upon  the  renewal  of  any  lease  or 
grant  of  such  lands,  more  than  he  would  be  entitled  to  receive  from  the 
under  lessees  or  lessee  thereof;  in  such  case,  the  treasury  may  make  an 
abatement  in  the  rent  and  fine  to  be  reserved  and  paid  to  the  crown  in 
consequence  of  such  improvements,  and  such  lease  or  grant  as  shall  be 
made  (regard  being  had  to  such  circumstances)  shall  be  good  and  effectual. 
§  7.  It  is  also  provided,  that  where  any  wastes  belonging  to  the  crown 
shall  be  enclosed  by  the  authority  of  parliament,  or  where  any  lands  or 
grounds  belonging  to  and  held  under  any  lease  or  grant  from  the  crown 
under  the  great  seal,  or  seal  of  the  exchequer,  shall  be  deemed  by  the  trea- 
sury fit  to  be  planted  and  appropriated  to  the  growth  of  wood  or  timber, 
or  any  &rm-house,  or  other  substantial  building,  to  be  erected  for  the  better 
management  and  improvement  of  any  lands  or  grounds,  or  any  pits,  shafts, 
levels,  watercourses,  engines,  or  other  works  to  be  made  for  the  better  work- 
ing of  any  mines,  quarries,  or  collieries  belonging  to  the  crown,  and  holden 
as  aforesaid,  and  where  the  term  or  estate  in  possession  therein  shall  be 
deemed  by  the  treasury  to  be  insufficient  to  repay  the  cost  and  charges  of 
such  works  and  improvements,  with  reasonable  profit  and  advantage  to  the 
parties  making  or  causing  the  same  to  be  made,  or  to  their  representatives 
or  assigns,  in  all  such  cases  it  shall  be  lawful  at  any  time  hereafter  to  grant 
any  ftiriher  lease  of  any  such  houses  or  other  buildings,  land,  or  ground, 
for  any  term  not  exceeaing  the  term  hereby  authorized  to  be  granted ;  pro- 
vided that  there  be  reserved  and  made  payable  to  the  crown  the  rents 
above  required,  and  that  covenants  or  conditions  be  inserted  therein  on 
the  part  of  the  lessees,  for  erecting  such  new  houses  or  other  buildings, 
and  performing  such  respective  works  and  improvements,  at  the  costs  and 
charges  of  such  lessees,  within  a  reasonable  time,  to  be  in  each  case 
limited  and  appointed  for  that  purpose,  where  such  houses  or  buildings,  or 
works  and  improvements,  shall  not  have  been  previously  erected  or  made. 
§  8.  But  no  grant  shall  be  made  of  any  lands  capable  of  survey  until  a 
survey  shall  be  had^  and  estimate  be  made,  of  the  improved  annual  value 

l2 
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of  the  estate  proposed  to  be  granted,  by  a  surveyor  to  be  appointed  by  the 
treasury  or  surveyor-general  of  the  land  revenue,(6)  which  surveyor  is  to 
certify  the  same  upon  oath,  and  is  also  to  state  for  what  term  of  years  it 
shall  appear  to  him  most  beneficial  for  the  interest  of  the  crown  to  grant 
such  holding  or  ground,  regard  being  had  to  the  quality  and  condition  of 
the  building,  then  standing  upon  such  ground,  and  of  the  buildings  pro- 

{>osed  to  be  erected  thereon.  §  9.  But  where  the  tenements  proposed  to  be 
eased  are  of  a  fixed  and  unimprovable  value,  or  where  they  are  incapable 
of  valuation  by  means  of  a  survey  or  inspection,  or  where  they  are  of  such 
small  value  as  not  to  be  worth  ihe  expense  of  a  survey,  a  lease  of  them 
may  be  granted  or  renewed,  under  the  direction  of  the  treasury,  without 
any  previous  survey  or  estimate. 

i(aS  See  48  G.  3,  c.  73,  §  7.||  ||(6)  The  functions  of  the  snnreyors-general  are  now 
vestea  in  the  commissioners  of  his  majesty's  woods,  forests,  and  land  revenue.  60  G. 
3,  c.  65.0 

§  21.  The  act  further  provides,  that  the  surveyor-general  shall  every  three 
years,  within  thirty  days  after  the  commencement  of  the  session  of  pariia- 
ment,  certify  under  his  hand  and  seal  to  the  king  and  both  houses  of  par- 
liament, what  leases  or  grants  of  any  part  of  the  land-revenue  of  the  crown 
shall  have  been  made  within  that  time,  for  what  terms,  and  also  the  annual 
value  of  the  tenements  and  hereditaments  comprised  in  such  leases,  as  re- 
turned on  oath  by  the  surveyors  employed  to  survey  the  same,  and  the 
annual  value  by  the  last  preceding  survey  thereof,  (where  there  shall  hap- 
pen to  be  a  former  survey  or  valuation  thereof  in  the  custody  or  power  of 
the  surveyor-general,)  what  rents  shall  have  been  reserved  upon,  and  what 
fines  paid  for  every  such  lease,  and  the  considerations  for  making  them ; 
and  also,  so  far  as  the  same  can  be  done,  the  rents  and  fines  which  were 
reserved  and  paid  upon  or  for  the  last  preceding  lease  or  grant  of  such 
tenements  or  hereditaments.  ^ 

iJBy  48  Geo.  3,  c.  73,  the  surveyor-general  may,  with  approbation  of 
the  treasury,  contract  for  the  surrender  of  any  crown  lease,  or  purchase  and 
buy  up  any  lease,  or  term  of  any  messuages,  &c.,  held  of  the  crown,  which 
may  be  convenient  for  the  public  service,  and  pay  the  consideration  out 
of  die  moneys  arising  from  any  sales  theretofore  made,  and  which  may  be 
vested  in  the  bank  of  England,  or  which  may  thereafter  arise  firom  the  sale 
of  any  property  belonging  to  the  crown  under  that  act,  or  the  recited 
acts. 

By  §  10,  the  chancellor  and  council  of  the  duchy  of  Lancaster  may  seU 
and  dispose,  under  the  duchy  seal,  of  crown  manors  in  the  duchy,  con- 
sisting of  manerial  rights  widiout  lands,  or  with  very  small  quantities  of 
land,  and  manors  in  tide  duchy  of  which  his  majesty  is  not  sole  proprietor, 
and  intermixed  with  the  property  of  individuals,  and  lying  remote  from 
other  crown  property,  and  of  ground  or  buildings  appertaining  to  any  castle 
or  strong  building  now  or  lately  used  for  a  common  jail,  or  with  any  build- 
ing used  for  holding  the  assizes,  or  for  the  court-house  or  jailer's  house,  or 
in  which  the  magistrates  for  any  district  may  claim  to  have  rights,  and  of 
tithes,  in  the  duchy  issuing  out  of  the  property  of  individuals,  and  of  mills, 
fisheries,  ferries,  tolls,  and  stalls  of  markets,  fairs,  and  wastes  of  the  crown, 
upon  which  encroachments  have  been  made  by  individuals,  for  the  best 
prices  which  they  can  procure  for  the  same :  and  by  §  11,  similar  property  ^ 
elsewhere  situate,  may  be  sold  by  the  surveyor-general. 

By  §  13,  the  surveyor-general  may  agree  vnm  any  persons,  tenants  of 
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copyhold  tenements  held  of  the  crown  for  the  enfranchisement  of  such 
tenements,  or  with  any  persons  (though  not  tenants  of  such  copyholds)  for 
the  sale  of  the  manerial  rights  of  the  crown  therein,  for  the  best  price 
whidi  can  be  procured,  and  which  shall  be  approved  by  the  treasuiy ;  and 
the  tenements  so  agreed  to  be  enfranchised,  &c.,  and  the  consideration, 
diall  be  specified  in  a  certificate  to  be  granted  for  that  purpose,  &c.,  to  be 
enrolled  and  attested  in  the  form  and  manner,  &c.,  contained  in  the  34  Geo. 
3,  c.  75,  §  11,  as  to  the  conveyance  of  fee-farm  rents ;  and  such  certificate 
and  receipt  for  the  consideration  money  shall  be  enrolled  in  the  court  rolls 
of  the  manor,  by  the  steward,  or  his  lawful  deputy,  and  after  such  enrol- 
ments and  thenceforth  the  copyhold  tenements  included  in  such  certificate 
shall  be  enfi-anchised,  and  the  tenants  freed  and  discharged  from  all  claims 
and  demands  which  may  be  made  by  his  majesty,  &c.,  or  any  persons 
claiming  under  him  as  lords  of  the  manor,  to  which  such  tenements  be- 
longed, &c. :  provided,  (§  14,)  that  no  such  contract  shall  be  made  unless 
by  special  warrant  issuea  for  that  purpose  by  the  lords  of  the  treasury. 

By  §  28, 29,  30,  provisions  are  made  for  exchanging  lands  of  the  crown 
for  lands  of  individuals,  as  to  which  see  also  52  G.  3,  c.  161,  §  2,  4,  and 
1&2G.  4,  c.  52,  §4.|| 

Although  the  above  statute  of  1  Ann.  c.  7,  §  7,  restrains  the  crown  from 
alienating  the  hereditary  revenues  and  duties  thereby  granted  for  the  sup- 
port of  the  civil  list,  yet  it  does  not  disable  it  from  making  such  grants  or 
leases  of  lands  and  hereditaments,  parcel  of  the  duchy  of  Cornwall,  as  it 
was  authorized  to  make  by  stat.  12  W.  3,  c.  13,  or  from  granting  away  or 
restoring  estates  forfeited  for  treason  or  felony,  seized  upon  outlawry,  or 
taken  in  execution,  or  from  making  customary  grants  or  admittances  of 
copyhold  estates.  And  the  statute  of  1  G.  3,  c.  1,  which  carries  the  here- 
ditary duties  to  the  aggregate  fund,  confirms  and  establishes  the  above 
clauses  of  the  statute  of  Queen  Anne. 

[And  seel  G.  4,  c.  l.|| 

||By  the  39  and  40  Geo.  3,  c.  88,  §  1,  reciting  the  above  statutes  of 
Ann.  and  Geo.  3,  restraining  and  regulating  grants,  leases,  &c.,  of  crown 
lands  by  the  kings  and  queens  of  England,  it  is  enacted,  that  none  of  the 
provisions  and  restrictions  of  the  said  acts  shall  extend  to  any  manors,  mes- 
suages, lands,  tenements,  or  hereditaments,  which  have  been  or  shall  be 
purchased  by  his  majesty,  his  heirs,  or  successors,  out  of  any  moneys  issued 
for  the  use  of  the  privy  purse,  or  with  any  moneys  not  appropriated  to  any 
public  service,  or  to  any  manors,  &c.,  which  have  or  shall  come  to  his 
majesty,  his  heirs  or  successors,  by  gifl,  devise,  or  descent  from  any  an- 
cestors, not  bein^  kin^  or  queens  of  this  realm. 

And  by  §  4,  his  majesty,  his  heirs  and  successors,  are  empowered  by 
instrument  under  the  sign-manual,  attested  by  two  or  more  witnesses,  or 
by  will  attested  by  three  or  more  witnesses,  to  grant,  sell,  give,  or  devise, 
any  such  manors,  &c.,  as  any  of  his  majesty's  subjects  might  grant,  sell, 
give,  or  devise  the  same. 

And  by  §  5,  if  no  disposition  by  grant,  will,  or  otherwise,  shall  be  made 
in  pursuance  of  this  act  of  such  manors,  &c.,  then  such  manors,  &c.,  shall, 
on  the  demise  of  his  majesty,  &c.,  descend  and  go  in  the  same  manner  as 
if  this  act  had  not  been  made,  subject  to  the  provisions  of  §  10  as  to  so 
much  thereof  as  shall  be  personal  estate  ;  and  all  such  manors,  &c.,  being 
of  freehold  tenure  in  fee-simple,  which  shall  so  descend  on  the  demise  of 
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any  king  or  queen,  shall  be  subject  to  all  the  restrictions  in  the  said  recited 
acts  as  to  crown  lands. 

By  §  6.  All  such  manors,  &c.,  vested  in  his  majesty,  &c,,  or  any  trus- 
tees for  him,  shall  be  subject  to  all  such  taxes  and  impositions,  parliament- 
aiy  and  parochial,  as  the  same  would  have  been  subjected  to  in  the  hands 
of  any  subject;  such  taxes,  &c.,  to  be  discharged  out  of  his  majesty's 
privy  purse. 

By  §  9,  any  queen  consort  is  empowered,  during  the  joint  lives  of  the 
king  and  such  queen  consort,  by  deed  or  will  to  grant,  alien,  or  devise 
any  manors,  &c.,  purchased  by  or  in  trust  for  her ;  and  also  by  will  to  be- 
queath all  chattels,  real  or  personal,  in  all  respects  as  if  she  were  sole  or 
unmarried. 

By  §  10,  it  is  enacted  and  declared,  that  all  such  personal  estate  of  his 
majesty,  &c.,  as  shall  consist  of  moneys  issued  for  the  use  of  the  privy 
purse,  or  not  appropriated  to  any  public  service,  or  goods,  chattels  and 
effects  not  come  to  his  majesty,  &c.,  with  or  in  right  of  the  crown  of  this 
realm,  shall  be  deemed  personal  estate  subject  to  disposition  by  will ;  and 
such  will  shall  be  in  writing,  under  the  si^-manual,  or  shall  not  be  valid; 
and  all  such  personal  estate  shall  be  subject  to  such  debts  as  are  payable 
out  of  the  pnvy  purse  and  subject  thereto ;  such  personal  estate  not  be- 
queathed or  disposed  of  shall  go  in  such  manner  on  the  demise  of  his  ma- 
jesty, &c.,  as  if  this  act  had  not  been  made. 

By  the  4  Geo.  4,  c.  18,  the  powers  of  the  last  act  are  extended  and  ap- 
plied to  all  manors,  &c.,  whereof  his  majesty,  his  heirs  or  successors,  or 
any  trustees  for  him  or  them,  at  the  time  of  his  or  their  accession  to  the 
crown  y  were  or  should  be  seised  or  possessed,  and  which  before  such  ac- 
cession be  or  they  might  have  legally  granted,  sold,  given,  or  delivered.  || 

The  duty  of  four  and  a  half  per  centum  arising  from  Barbadoes  and  the 
Leeward  Islands,  was  a  perpetual  and  irrevocable  revenue  granted  to  King 
Charles  II.,  his  heirs  and  successors,  originally  by  an  act  of  the  assembly 
of  Barbadoes,  and  afterwards  by  similar  acts  of  the  assemblies  of  the  other 
British  Leeward  Islands,  charged  upon  all  dead  commodities  the  growth 
of  the  islands  shipped  to  any  part  of  the  world.  It  appears  to  have  been 
granted  in  exchange  for  an  acknowledgment  of  forty  pounds  of  cotton  per 
bead,  and  all  other  duties,  rents,  and  arrears  of  rent  due  to  the  proprietor 
or  grantee  of  the  above  islands,  for  quieting  the  possessions  of  the  inhabit- 
ants of  the  islands,  for  a  full  confirmation  of  their  estates  and  tenures,  for 
holding  their  several  plantations  to  them  and  their  heirs  for  ever  in  free 
and  common  socage,  and  in  consideration  of  the  great  charges  necessary 
for  maintaining  the  honour  and  dignity  of  his  majesty's  authority  there,  the 
public  meetings  of  the  sessions,  the  often  attendance  of  the  council,  and 
the  reparations  of  the  forts  and  other  public  charges  incumbent  upon  the 
government.  These  duties  were,  during  part  of  King  William's  reign, 
appropriated  with  the  other  hereditary  revenues  of  the  crown  for  the  sup- 
port of  the  civil  list,  but  were  disappropriated  in  the  commencement  of  the 
succeeding  reign.  This  disappropriation  seems  to  have  taken  place  in 
consequence  of  an  address  from  the  House  of  Commons  to  the  queen, 
grounded  upon  a  petition  to  that  House  ft'om  the  merchants  and  planters 
of  Barbadoes,  praying  that  the  duties  may  be  applied  to  the  local  purposes 
of  the  islands,  wdth  which,  as  it  may  be  supposed,  the  queen  promised  a 
compliance.  But  notwithstanding  this  resolution  and  address  of  the  House 
of  Commons,  and  consequent  declaration  from  the  throne,  these  duties 
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haye  not  in  fact  been,  or  been  considered  to  be,  appropriated  merely  to 
the  service  of  the  islands,  but  are  holden  to  be  an  entirely  open  fund,  ap- 
plicable to  any  purposes,  which  the  bounty  of  the  crown  may  direct,  or  its 
necessities  may  require. 

The  act  in  Barbadoes  was  passed  the  12th  of  Sept.  1663.  Vide  stat.  1  Ann.  c.  7; 
Comm.  Joum.  30  March,  1703.  See  debates  in  the  Hoase  of  Lords,  in  March,  1795, 
npon  the  pensions  granted  oat  of  this  fund  to  Lord  Auckland  and  Mr.  fiarke.  The  riflrht 
of  the  crown  to  levy  the  sednties,  by  virtue  of  the  prerogative,  only  in  the  newly  ceded 
islands  npon  the  peace  of  1763,  was  verv  fully  discossM  in  the  case  of  Campbell  and 
Hall,  Cowp.  S04.  That  case  was  as  follows : — ^The  island  of  Grenada  surrendered  by 
capitulation  in  1762,  and,  with  its  dependencies,  was  finally  ceded  to  Great  Britain  by 
the  definitive  treaty  of  peace  at  Paris,  on  the  10th  of  February,  1763.  The  chief 
Btipnlation  material  to  the  present  purpose  in  favour  of  the  inhabitants,  as  well  by  the 
treaty  as  by  the  articles  ot  capitulation,  was  this : — ^That,  as  they  would  become,  by 
their  surrender,  subjects  of  Great  Britain,  they  should  enjoy  their  properties  and  privi- 
leges, and  pay  taxes,  in  like  manner  as  the  rest  of  his  majesty's  subjects  of  the  other 
British  Leeward  Islands.  The  island  and  its  dependencies  being  thus  become  a  British 
colony,  one  of  the  first  measures  of  government  was  to  issue  a  proclamation  under  the 
great  seal,  bearing  date  the  7th  day  of  October,  1763,  wherein,  amongst  other  things,  it 
IS  declared,  "  That  the  king,  by  letters  patent  under  tiie  great  seal,  had  given  express 
power  and  direction  to  the  governor,  as  soon  as  the  state  and  circumstances  of  the  colo- 
ny would  admit  thereof,  witii  the  advice  and  consent  of  the  council,  and  the  representa- 
tives of  the  people,  to  make,  constitute,  and  ordain  laws,  statutes,  and  ordinances,  for 
the  good  government  thereof,  as  near  as  may  be  agreeably  to  the  laws  of  England,  and 
under  such  regulations  and  restrictions  as  are  usea  in  the  other  British  colonies."  This 
proclamation  was  followed  by  another,  dated  the  26th  of  March,  1764,  inviting  pur- 
chasers upon  certain  terms  and  conditions.  The  governor  thus  said  to  have  been  ap- 
pointed, was  General  Melville,  whose  commission liowever  did  not  bear  date  until  tiie 
9th  of  April,  1764,  and  the  assembly  which  he  was  directed  to  summon  met  for  the  first 
time  in  1765.  But  before  tiiat  time,  indeed  before  the  departure  of  the  governor  from 
England,  letters  patent  were  issued  under  the  great  seal,  bearing  date  the  20th  of  July, 
1764,  which,  afWr  reciting,  that  the  above  duty  of  four  and  a  hSifper  eenium  was  paya- 
ble in  Barbadoes,  and  in  all  the  British  Leeward  Islands,  and  the  expediency  ana  im- 
portance to  tiie  other  islands  that  the  like  duty  should  take  place  in  Grenada,  orders 
and  directs,  by  virtue  of  tiie  prerogative  royal,  tiiat  from  and  after  the  29th  day  of  Sep- 
tember then  next,  the  duty  ot  four  and  a  half  per  eentwn  in  specie  should  be  raised  and 
paid  to  the  king,  his  heirs  and  successors,  upon  all  dead  commodities,  the  growth  and 
produce  of  Grenada,  that  should  be  shipped  off  from  the  same,  in  lieu  of  aul  customs 
and  duties  formerly  paid  to  the  French  king.  The  question  therefore  submitted  to  the 
court  was,  Whether  it  was  competent  to  the  crown,  under  the  above  circumstances,  to 
levy  this  duty  merely  by  virtue  of  the  prerogative  royal  ?  The  determination  of  the 
court  was  against  the  crown,  but  it  rested  solely  on  the  circumstance  of  the  proclama- 
tions of  October,  1763,  and  March,  1764,  being  of  prior  date  to  the  letters  patent,  by 
which  means  the  king  had  precluded  himself  from  ttie  exercise  of  legislative  authority 
over  Grenada, before  the  letters  patent  were  issued.  *' Through  inattention,*'  said  Lord 
Mansfield,  **  of  the  king's  servants,  in  inverting  the  order  m  which  the  instruments 
should  have  passed,  and  been  notoriously  published,  the  last  act  is  contradictory  to,  and 
a  violation  of  the  first,  and  is  therefore  void ;  and  the  duty  can  only  now  be  levied,  by 
an  act  of  the  assembly  of  the  island,  or  by  an  act  of  the  parliament  of  Great  Britain.'' 
But,  although  the  question  in  this  case  was  immediately  determined  upon  the  inversion 
of  the  order  of  the  instruments,  yet  the  noble  and  learned  Judge,  in  delivering  the  judg- 
ment of  the  court,  went  veiy  fully  into  the  law  upon  the  subject.  His  loroship  stated 
these  six  propositions  as  clear,  and  in  which  the  counsel  on  both  sides  were  perfeotiy 
agreed.  1st,  A  country  conquered  by  the  British  arms  becomes  a  dominion  of  the  king  in 
right  of  his  crown ;  and  therefore  necessarily  subject  to  the  legislature,  the  parliament 
of  Great  Britain.  2d,  The  conquered  inhabitants  once  received  under  the  king's  pro- 
tsetion,  become  subjects,  and  are  fo  be  universally  considered  in  that  light,  not  as  ene- 
mies ot  aliens.  3d.  The  articles  of  capitulation  upon  which  the  country  is  surretadered^ 
and  the  articles  of  peace  by  which  it  is  ceded,  are  sacred  and  inviolable,  according-  to 
their  true  intent  and  meaning.  4th,  The  law  and  legislative  government  of  every  do- 
minion equally  affect  all  persons  and  all  property  within  the  limits  thereof;  and  is  the 
rule  of  decision  for  all  questions  which  anse  there.    Whoever  purchases,  lives,  or  sues 

Vol.  Vin.— 17 
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there, puts  himself  under  the  law  of  the  place.  An  Englishman  in  Ireland,  Minorca,  the 
Isle  or  Man,  or  the  Plantations,  has  no  priyilege  distinct  from  the  natives.  5th,  The 
laws  of  a  conquered  country  continue  in  force  until  they  are  altered  by  the  conqueror : 
the  absurd  exception  as  to  Pagans,  mentioned  in  Calvin's  case,  shows  the  universsJity 
and  anti(}uity  ot  the  maxim.  For  that  distinction  could  not  exist  before  the  Christian 
era,  and  m  all  probability  arose  from  the  mad  enthusiasm  of  the  Crusades.  6th,  If  the 
king,  that  is,  the  king  without  the  concurrence  of  parliament,  has  a  power  to  alter  the 
old  and  introduce  new  laws  in  a  conquered  country,  this  legislation  being  subordinate, 
that  is,  subordinate  to  his  own  authority  in  parliament,  he  cannot  make  any  new  change 
contrary  to  fundamental  principles ;  he  cannot  exempt  an  inhabitant  from  that  particular 
dominion :  as,  for  instance,  from  the  laws  of  trade,  or  from  the  power  of  parliament,  or 
give  him  privileges  exclusive  of  his  other  subjects ;  and  so  in  many  other  instances 
which  might  be  put.  As  to  the  question,  "Whether  the  kinr  had  of  htmself  the  power 
to  substitute  the  present  duties  instead  of  the  imposts  formerly  paid  to  the  French  kinfi^, 
between  the  10th  February,  1763,  the  day  the  treaty  of  peace  was  signed,  and  the  73i 
of  October,  1763,  the  day  on  which  the  nret  proclamation  beara  date,  his  lordship  said, 
**  It  is  left  by  the  constitution  to  the  king's  authority  to  grant  or  refuse  a  capitulation : 
if  he  refuses,  and  puts  the  inhabitants  to  the  sword,  or  exterminates  them,  all  the  lands 
belong  to  him.  If  he  receives  the  inhabitants  under  his  protection,  and  grants  them 
their  property,  he  has  a  power  to  fix  such  terms  and  conditions  as  he  thinks  proper.  He 
is  intrusted  with  making  the  treaty  of  peace :  he  may  yield  up  the  conquest,  or  retain 
it  upon  what  terms  he  pleases.  These  powera  no  man  ever  disputed,  neither  has  it 
hitherto  been  controverted,  that  the  king  may  change  part  or  the  whole  of  the  law  or 
political  form  of  government  of  a  conquered  dominion.''  His  lordship  then  went  into 
the  history  of  the  conquests  made  by  the  crown  of  England,  and  in  the  couree  of  his 
inquiry  took  notice  of  the  opinion  delivered  by  Sir  Philip  Yorke  and  Sir  Clement 
Wearge  respecting  Jamaica.  In  1732,  the  assembly  of  that  island  being  refractory, 
it  was  referred  to  those  two  great  law  officera  to  know,  '*  what  could  be  done  if  the 
assembly  should  obstinately  continue  to  withhold  all  the  usual  supplies."  They  re- 
ported thus :  **  If  Jamaica  was  still  to  be  considered  as  a  conquered  tatand,  the  king  had 
a  right  to  levy  taxes  upon  the  inhabitants ;  but,  if  it  was  to  be  considered  in  the  same 
right  as  the  other  colonies^  no  tax  could  be  imposed  on  the  inhabitants,  but  hy  an  assem- 
bly of  the  island^  or  hy  anaet  cf  parliament*'*^ 

The  forfeited  estates  in  Scotland,  which  are  annexed  to  the  crown  by 
the  statute  of  25  Geo.  2,  c.  41,  are  disannexed  therefrom  by  the  statute  of 
24  Geo.  3,  sess.  2,  c.  57,  for  the  purpose  of  enabling  his  majesty  to  grant 
them  to  the  heirs  of  the  former  proprietors.] 

3.  How  far  the  King  must  have  an  Interest,  in  order  to  enable  him  to  grant. 

There  are  three  kinds  of  inheritances  which  the  king  may  grant,  though 
different  as  to  the  manner ;  which  difference  arises  from  the  nature  of  his 
interest.  1st,  All  his  lands,  tenements,  rents,  commons,  &c.,  he  may  grant 
in  possession,  reversion,  or  remainder.(a)  2dly,  A  corody  in  a  religious 
house,  or  presentation  to  a  church,  which  he  can  only  grant  in  possession, 
or  when  tiie  corody  or  the  church  become  vacant ;  for  of  these  he  hath 
only  the  presentation  or  recommendation,  and  therefore  cannot  grant  them 
in  reversion.    3dly,  Offices  which  he  may  grant,  but  cannot  himself  occupy. 

8  Co.  55  b,  56  a.  (a)  Grants  of  the  crown  lands  are  now  restrained  by  stat.  1  Ann. 
c.  7,  suprdj  ||and  vide  39  fa  40  G.  3,  c.  88 ;  4  G.  4,c.  18,  suprd.^ 

If  the  king  grants  for  three  lives,  habendum  a  die  cimfectionis  literarum 
patentium^  this  is  void ;  because  an  estate  of  freehold  cannot  commence 
in  Jviuro^  and  letters  patent  under  the  great  seal  amount  to  a  livery ;  and 
if  tibe  freehold  should  pass  immediately  from  a  day  to  come,  then  the  king 
would  have  a  particular  interest  in  the  mean  time  without  any  donor, 
which  is  against  the  rules  of  law. 

5  Co.  93,  Berwick's  case;  Moor,  393,  S.  C. 

Upon  a  grant  of  the  office  of  a  searcher  in  the  port  of  Plymouth,  it  was 
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adjudged,  that  the  king  may  grant  an  estate  in  an  office  to  commence  in 
JuturOj  or  upon  a  contingency ;  for  he  hath  no  inheritance  in  the  office  or 
the  execution  of  it,  but  in  pomt  of  interest  only  to  grant ;  and  it  was  said 
in  this  case,  that  there  was  a  diversity  between  offices  in  fee  existing,  and 
such  as  were  granted  only  for  life ;  which  being  as  a  new  thing  created 
might,  as  a  rent  de  navOy  be  granted  to  commence  injuluro, 

4  Mod.  375 ;  The  King  y.  Kemp,  3  Salk.  465,  pi.  3 ;  Garth.  350 ;  Comb.  334,  S.  C. ; 
Ld.  Raym.  49 ;  Skin.  46,  pi.  4. 

The  king  may  ^rant  that  which  is  not  actually  in  him  at  the  time  of  the 
grant ;  as  the  marriage  of  a  ward,(a)  quandio  acaderU;  although  he  had  the 
ward  in  right  of  his  prerogative. 

Dyer,  106;  3Roll.  Abr.  198;  Jenk.  346.  (a)  Wards,  liveries,  purveyances,  &c«, 
were  always  in  effect  alienable,  as  they  might  be  released  or  discharged.  5  Mod.  56 ; 
Skin.  605 ;  per  Holt,  C.  J.,  in  his  argument  in  the  Banker's  case. But  the  king  can- 
not giant  land  when  it  shall  escheat.    Raym.  341. Whether  he  can  grant  land 

when  it  shall  become  derelict.  Raym.  341 ;  3  Lev.  171.  /0  A  legislative  grant  is  irre- 
vocable. Terrett  v.  Taylor,  9  Cranch,  43 ;  and  its  validity  does  not  depend  on  its  con- 
taining the  technical  terms  usual  in  a  conveyance.  Rutherford  v.  Green's  heirs,  3  Wheat. 
196.  A  grant  of  land  in  possession  of  the  Indians,  by  the  governor  of  Spain,  passed 
the  right  of  the  crown,  and  severed  them  from  the  royal  domain,  so  that  they  became 
private  property.  United  States  v.  Fernandez,  10  Peters,  303.  If  the  state  had  no  title, 
or  the  officer  no  authority  to  issue  the  grant,  it  is  void.  Polk's  lessee  v.  Wendall, 
5  Wheat.  393.  Nojnant  of  land  by  the  government  can  affect  a  pre-existing  title.  City 
of  New  Orleans  v.  De  Armas,  9  Peters,  334.  See  also  Johnson  v.  M*Intosh,  8  Wheat. 
543;  Martin  et  al.  v.  Waddell,  16  Peters,  367;  Arnold  v.  Munday,  1  Halst  l.^* 

The  king  cannot  grant  an  annuity,  for  his  person  is  not  chargeable  as 
the  person  of  a  subject;  but,  if  he  grant  it  out  of  his  excise,  or  any  branch 
of  his  revenue,  it  is  good,  for  there  is  somewhat  therewith  chargeable. 

Salk.  58,  pi.  ly  per  Baronea  Seaeear, 

4.  Grants  tending  to  a  Monopoly;  and  therein,  of  Things  of  a  new  Invention. 

The  king's  grant  of  a  monopoly,  as  of  the  sole  buying,  selling,  working, 
making,  or  using  of  any  commodity,  is  not  only  void  by  the  common  law, 
but  the  persons  procuring  such  grants  are  said  to  be  punishable  by  fine  and 
imprisonment. 

Vide  tit.  Monopoly, 

And  indeed  the  freedom  of  trade  and  labour  is  of  such  consequence, 
that  as  no  person  can  by  his  own  act  totally  debar  himself  of  this  privilege, 
much  less  can  he  be  restraii^ed  by  the  king's  letters  patent. 

3  Mod.  138 ;  Noy,  183. 

But  notwithstanding  this,  it  is  agreed,  that  the  king  may  for  a  reasonable 
time  grant  to  a  person  the  sole  use  of  any  art  first  invented  by  him ;  and 
this  it  seems  the  king  might  do  at  common  law,  and  is  therefore  a  matter 
excepted  out  of  the  statute  of  monopolies,  21  Jac.  1,  c.  3,  by  which  it  is 
provided,  "  That  no  declaration  in  the  statute  shall  extend  to  any  letters 
patent  and  grants  of  privilege  for  the  term  of  fourteen  years  or  under,  of 
the  sole  working  or  making  of  any  manner  of  new  manufactures  within  this 
realm,  to  the  true  and  first  inventor  and  inventors  of  such  manufactures, 
which  others  at  the  time  of  making  such  letters  patent  and  grants  shall  not 
use  ;(6)  so  as  also  they  be  not  contrary  to  the  law,  nor  mischievous  to  the 
state,  by  raising  prices  of  commodities  at  home,  or  hurt  of  trade,  or 
inerally  inconvenient ;  the  said  fourteen  years  to  be  accounted  from  the 
ite  of  die  first  letters  patent  or  grants  of  such  privilege ;  but  that  the  same 
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shall  be  of  such  force  as  they  should  be  if  the  said  act  had  never  been 
made,  and  of  none  other." 
11(6)  See  10  Bam.  &  C.  33.|| 

In  the  construction  of  this  branch  of  the  above-mentioned  statute,  the 
following  points  have  been  held: 

That  no  new  invention  concerning  the  working  any  manufacture  is 
within  the  meaning  of  this  exception,  unless  it  be  substantially  new,  and 
not  barely  an  additional  improvement  of  an  old  one.(a) 

3  Inst.  184.  [(a)  Bat  qtjuere  of  this,  for  where  the  qnestion  was,  Whether  an  addi- 
tion to  the  old  stocking-frame  was  the  subjeot  of  a  patent  ?  Lord  Mansfield  said,  that 
if  the  ffeneral  question  of  law,  viz.,  that  there  can  be  nopaUntJbr  on  adiUion^  be  with 
the  derendant,  that  was  open  on  the  record,  and  he  might  move  in  arrest  of  judgment; 
but  that  that  objection  would  go  to  repeal  almost  every  patent  that  was  ever  p;ranted : 
there  was  a  verdict  for  the  plaintiff,  and  500/.  damases ;  which  was  acquiesced  m.  Mor- 
ris V.  Bransom,  Sitt  West.  East  1776,  Bull.  N.  P.  76.  And  since  that  case,  it  haUi 
been  the  generally  received  opinion  in  Westminster  Hall,  that  a  patent  for  an  addition 
is  ffood.  But  then  it  must  ne  for  the  addition  only,  and  not  for  the  old  machine  too. 
d  H.  Bl.  489,  and  Rex  v.  Elsee,  Sitt.  West.  Mich.  1785,  coram  BuUer,  h^  Bull.  N. 
P.  78,  (last  edition.)]  gil  East,  R.  109,  n. ;  Homblower  v.  Boulton,  8  Term  R.  95 
oee.,  ana  vide|NM<,  p.  137.|| 

^Congress  shall  have  power  "to  promote  the  progress  of  science  and 
useitil  arts,  by  securing  for  limited  times,  to  authors  and  inventors,  the  ex- 
clusive right  to  their  respective  writings  and  discoveries." 

Const.  U.  S.  art.  1,  s.  8.  See  Act  of  Congress  of  4th  July,  1836,  4  Story,  3504 ;  Act 
of  3d  March,  1837,  4  Story,  2546;  Act  of  3d  March,  1839, 9  Laws  U.  S,  1019 ;  Aet  of 
29th  of  August,  1842,  Paroph.  Laws,  171. 

A  party  cannot  entitle  himself  to  a  patent  for  more  than  his  own  inven- 
tion ;  if  the  patent  be  for  the  whole  machine,  he  can  maintain  title  to  it  only 
by  establishing  that  it  is  substantially  new  in  its  structure  and  mode  of 
operation. 

Evans  v.  Eaton,  3  Wheat  454 ;  S.  0. 3  Wash,  C.  C.  R.  443.  Sea  Cross  v.  Huntley, 
13  Wend.  365. 

If  the  combinations  existed  before  in  machines  of  the  same  nature,  and 
the  invention  consists  in  adding  some  new  machinery  or  improved  mode  of 
operation,  the  patent  should  be  limited  to  the  improvement,  and  the  speci- 
fication describe  in  what  the  improvement  consists. 

3  Wheat.  454;  Earle  v.  Sawyer,  4  Mason,  I. 

If  under  such  circumstances  the  patent  includes  the  whole  machinery,  it 
IS  void. 

Woodcock  V.  Parker,  1  Gallis.  438 ;  Whitmore  v.  Cutter,  1  Gallis.  478 ;  Odione  v 
Winkle,  2  Gallis.  51 ;  Barret  v.  Hall,  1  Mason,  447 ;  Minter  v.  Mower,  1  Nev.  &  P. 
395 ;  Kay  v.  Marshall,  5  Bing.  N.  S.  127 ;  6  Dowl.  215.sf 

That  no  old  manu&cture  in  use  before  can  be  prohibited  in  any  grant  of 
the  sole  use  of  any  such  new  invention. 
3  Inst  184. 

That  if  a  patent  be  granted  in  case  of  a  new  invention,  the  king  cannot 
grant  a  second  patent ;  for  the  charter  is  granted  as  an  encouragement  to 
invention  and  industry,  and  to  secure  the  patentee  in  the  profits  for  a 
reasonable  time ;  but  when  that  is  expired,  the  public  is  to  have  the  benefit 
of  the  discovery. 

10  Mod.  131. 

/^The  first  inventor  only  is  entitled  to  the  benefit  of  his  invention,  if  lie 
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reduce  it  to  practice  and  obtain  a  patent  therefor,  and  a  subsequent  in* 
venlor  cannot  oust  him  of  his  right  by  obtaining  a  new  patent. 
Woodeock  ▼.  Parker,  1  Gallie.  438. 

An  inventor  cannot  hare  two  valid  patents  at  the  same  time  for  the  same 

invention. 

Odiome  ▼.  Amesbtiry  Nail  Factory,  2  Mason,  38 ;  Morris  y.  Huntington,  Paine,  348 ; 
Kneass  ▼.  Schuylkill  Bank,  4  Wash.  C.  C.  R.  106. 

The  holder  of  a  defective  patent  may  surrender  it,  and  have  a  new  one, 
which  shall  have  relation  to  the  issuing  of  the  first,  and  his  rights  be  ascer- 
tained by  the  law  under  which  the  original  application  was  made. 

M<C]urg  y.  Kingsland,  17  Petera,  328 ;  S.  C.  1  Howard,  202 ;  Shaw  y.  Cooper, 
7  Peters,  392;  Grant  y.  Raymond,  6  Peters,  218;  Pbila.  &  T.  Railroad  Comp.  y. 
Stimpson,  14  Peters,  448. 

If  the  inventor  knowingly  suffers  his  invention  to  q;o  into  public  use 
without  objection,  he  cannot  afterwards  resume  the  exclusive  right. 
Mellas  y.  Silsba,  4  Mason,  108 ;  Pennock  y.  Dialogue,  9  Peters,  16.0^ 

It  is  held  by  my  Lord  Coke,  that  a  new  invention  to  do  as  much  work 
in  a  day  by  an  engine  as  formerly  used  to  employ  many  hands,(a)  is  not 
within  ihe  said  exception ;  because  it  is  inconvenient  in  turning  so  many 
labouring  men  to  idleness. 

3  Inst.  184.     [(a)  This  notion  is  now  exploded.] 

If  the  invention  be  new  in  England,  though  the  thing  was  practised  be- 
fore beyond  sea,  the  patent  is  good ;  because  the  act  intended  to  encourage 
new  devices  useful  to  the  kingdom ;  and  it  is  not  material  whether  the 
discovery  be  owing  to  study  or  travel. 

3  Salk.  447 ;  [3  H.  BL  491,  S.  C.  sited  by  Eyre,  C.  J.] 

blinder  the  6th  sect,  of  the  act  of  21st  Feb.  1793,  (which  is  similar  to 
the  15th  sect,  of  the  act  of  4th  July,  1836,)  if  the  thing  secured  by  patent  had 
been  in  use  or  been  described  in  a  public  work,  anterior  to  the  supposed 
discovery,  the  patent  is  void  whether  the  patentee  knew  it  or  not. 

Eyans  y.  Eaton,  3  Wheat  454. 

To  make  the  patent  valid,  the  party  must  be  the  original  inventor  as  to 
the  whole  world. 

Reatgen  y.  Kanowrs,  I  Wash.  0.  C.  168.  See  Pennock  y.  Dialogrue,  2  Peters,  16; 
see  also  7th  sect,  of  the  act  of  1836.^^ 

||The  Court  of  Chancery  will  grant  an  injunction  upon  possession  under 
a  patent  until  the  right  Can  be  tried,  even  though  it  is  subject  to  considera- 
ble doubt. 

Harmar  y.  Playne,  14  Vee.  130.  ySSee  Snlliyan  y.  Redfield,  1  Paine's  R.  441; 
Isaacs  y.  Cooper,  4  Wash.  C.  C.  259.  Bat  see  OoUard  y.  Allison,  4  My.  &  Craig, 
487.gf 

A  patent  for  improvements  to  a  machine  is  valid  ;  but  it  will  not  restrain 
the  use  of  the  origmal  machine  without  improvements. 

Harmar  y.  Playne,  14  Yes.  133.  0  Odiome  y.  Winkler,  2  Gallis.  51 ;  Barrett  y. 
Hall,  1  Mason,  447 ;  Eyans  y.  Eaton,  Peters,  C.  C.  R.  322;  Gray  y.  James,  Peters, 
C.  C.  R.  394, 399 ;  Prouty  y.  Ruggles,  16  Peters,  336 ;  Earle  y.  Sawyer,  4  Mason,  l.gf 

/8  If  the  patentee  has  sold  out  a  moiety  of  his  patent  right,  a  joint  action 
lies  by  himself  and  his  assignee  for  a  violation  of  it. 
Whittemore  y.  Catter,  1  Gallis.  429. 

The  making  of  a  patented  machine,  to  ascertain  the  verity  of  the  specie 
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fication,  or  for  the  mere  purpose  of  a  philosophical  experiment,  and  not 
with  an  intent  to  make  profit,  is  not  an  offence  within  the  patent  laws. 

Whittemore  y.  Cutter,  1  Gallis.  478;  but  see  Watson  ▼.  Bladen,  4  Wash.  C.  0. 
R.  580. 

The  sale  of  the  materials  of  a  patented  machine  by  the  sheriff,  on  an 
execution  against  the  owner,  does  not  subject  him  to  an  action  for  an  in- 
fringement. 

Sawin  y.  Gould,  1  Gallis.  485. 

A  person  who  erects  a  machine  prior  to  the  issuing  of  a  patent,  but 
makes  use  of  it  afterwards,  is  liable  to  an  action. 

Evans  v.  Weiss,  3  Wash.  C.  C.  343. 

An  action  for  a  breach  of  a  patent  right  may  be  sustained  against  a  coiy 

poration. 

Kneass  y.  Schuylkill  Bank,  4  Wash.  C.  C.  9 ;  Phila.  &  T.  Railroad  Co.  y.  Stimpson, 
14  Peters,  448.0^ 

A  patent  will  be  granted  for  an  improved  engine  which  does  not  in- 
fringe on  an  existing  patent:  but  if  the  improvements  cannot  be  used 
without  the  engine  for  which  the  existing  patent  was  granted,  the  improver 
must  wait  the  expiration  of  the  first  patent :  but  no  costs  will  be  allowed 
where  the  caveat  is  reasonable. 

Ex  parte  Fox,  1  Yes.  &  B.  67.||    yd  See  8th  sect,  of  the  act  of  1836,  4  Story,  3508.^^ 

If  a  man  invent  a  new  art,  and  another  happen  to  learn  it  before  the  in- 
ventor can  obtain  a  patent,  a  patent  afterwanls  obtained  is  void.(a) 

3  Mod.  T7i  said  arguendo.  [(a)It  will  not  be  yoid,  if  the  person  who  haa  learnt  it 
has  not  disclosed  it.]  ||See  Lewis  y.  Marling,  10  Bam.  &  C.  33.||  /8  Woodcock  y. 
Parker,  1  Gallis.  438;  Whittemore  v.  Cutter,  1  Gallis.  478;  Morris  y.  Huntingfton, 
Paine,  348;  Melius  y.  Silsba,  4  Mason,  108;  Pennock  y.  Dialogue,  3  Peters,  16; 
Shaw  y.  Cooper,  7  Peters,  392.  If  a  person,  while  in  the  employment  of  another  and 
receiying  wages,  makes  experiments  at  the  expense  of  his  employer,  and  in  consequence 
of  the  successful  results  has  his  wages  increased,  and  permits  his  employer  to  use  his 
inyention  without  other  pay  or  compensation,  and  afterwards  receiyes  a  patent,  a  license 
to  use  the  inyention  may  be  presumed  eyen  against  the  assignee  of  the  patent.  M^Clurjr 
et  al.  y.  Kingsland  et  al.,  1  Howard,  302 ;  and  see  Morgan  y.  See  ward,  3  Mees.  £ 
W.  544.^ 

If  a  person  obtains  a  patent  for  a  new  invention,  and  another  makes  use 
of  the  invention  without  the  license  or  consent  of  the  patentee,  an  action 
lies  against  him. 

Skin.  304.  [Where  a  patentee  brings  an  action  on  his  patent,  if  the  noyelty  or  effect 
of  the  inyention  be  disputed,  he  must  show  in  what  his  inyention  consists,  and  that  he 
produced  the  effect  proposed  by  the  patent  in  the  manner  specified.  Slight  eyidence 
of  this  on  his  part  is  sufficient,  and  it  is  then  incumbent  on  tne  defendant  to  falsify  the 
specification.  Per  Buller,  J.,  1  Term  R.  607.]  /SFor  the  eyidence  in  actions  for  yiola- 
tion  of  patent  rights,  see  15th  sect,  of  act  of  1836,  4  Story,  3511 ;  9th  sect,  of  act  of 
1837,  4  Story,  2549;  Eyans  y.  Eaton,  3  Wheat.  454 ;  Eyans  y.  Hettich,  7  Wheat.  453; 
Eyans  y.  Eaton,  same  y.  Kreamer,  1  Peters,  C.  C.  R.  315,  333,  338;  Whittemore  y. 
Cutter,  1  Gallis.  476 ;  Odiome  y.  Winkler,  3  Gall.  51 ;  Steames  y.  Barrett,  1  Mason, 
153;  Kneass  y.  Schuylkill  Bank,  4  Wash.  C.  C.  9;  Dixon  y.  Mayer,  4  Wash.  C.  C. 
68 ;  Gray  y.  James,  Peters,  C.  C.  R.  403 ;  Bellas  y.  Hayes,  5  Serg.  &  Rawle,  437 ; 
Treadwell  y.  Bladen,  4  Wash.  C.  C.  R.  703 ;  Bull  y.  Pratt,  1  Con.  343.  As  to  the 
declaration  and  pleadings  in  such  actions,  see  executors' of  Fulton  y.  Myers,  4  Wash.  C. 
C.  R.  330;  Gray  y.  James,  1  Peters,  C.  C.  R.  483 ;  Dixon  y.  Mayer,  4  Wash.  C.  C. 
R.  68 ;  Eyans  y.  Kreamer,  same  y.  Eaton,  I  Peters,  C.  C.  R.  315,  333,  338 ;  Gray  y. 
James,  Ibid.  403;  Tryon  y.  White,  1  Peters,  C.  C.  R.  483;  as  to  the  damages  see 
Whittemore  y.  Cutter,  1  Gallis.  439 ;  Gray  y.  James,  Peters,  C.  C.  R.  394 ;  1  Mason, 
183;  Boston  Man.  Comp.  y.  Fiske,  3  Mason,  119;  Reutgen  y.  Kanowrs,  1  Wash.  C. 
C.  R.  168;  Earle  y.  Sawyer,  4  Mason,  U^f 
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0  Whether  the  assignee  o(part  of  a  patent  to  be  used,  made,  or  sold  in 
a  particular  district,  can  maintain  a  suit  at  law  in  his  own  name  or  united 
with  the  patentee,  dubUatur. 

Ogle  ▼.  Ege,  4  Wash.  C.  C.  R.  684 ;  and  see  Tyler  y.  Tael,  6  Cranch,  334. 

He  may  support  a  suit  in  equity,  for  an  injunction  and  account. 
Ogle  y.  Ege,  4  Wash.  C.  C.  R.  684 ;  and  see  Tyler  y.  Tuel,  6  Cranch,  324. 

The  state  courts  haye  no  jurisdiction  in  actions  for  the  infiingement  of 
patent  rights. 

Parsons  y.  Barnard,  7  Johns.  Rep.  144.gf 

[It  will  not  impeach  the  validity  of  a  patent  that  another  person  first 
made  the  discovery  which  is  the  subject  of  it,  if  in  truth  the  patentee  were 
the  first  who  made  it  public,  for  it  was  the  disclosure  of  new  inventions 
which  the  statute  meant  to  encourage.  It  is  therefore  a  provision,  and  in* 
dispensable  condition  in  all  patents,  that  the  patentee  shall  ascertain  the 
nature  of  his  invention,  and  m  what  manner  it  is  to  be  performed :  the 
specification  is  the  price  which  the  patentee  is  to  pay  for  his  monopoly. 
It  hath  been  laid  down,  therefore,  that  the  patentee  must  disclose  the 
secret  and  specify  the  invention  in  such  a  way,  that  other  artists  of  the 
same  trade  may  be  taught  to  do  the  thing  for  which  the  patent  is  granted, 
by  following  the  directions  of  the  specification,  without  any  new  addition 
or  invention  of  their  own.(a)  He  must  describe  it  so  that  the  public  may, 
after  the  expiration  of  the  term,  have  the  use  of  the  invention  in  as  cheap 
and  beneficial  a  way  as  the  patentee  himself  uses  it ;  and  therefore,  if  the 
specification  describes  many  parts  of  an  instrument  or  machine,  and  the 
patentee  uses  only  a  few  of  them,  or  does  not  state  how  they  are  to  be  put 
together  and  used,  the  patent  is  void.  And  if  the  specification  be  in  any 
part  materially  false  or  defective,  if  there  be  any  ambiguity  affectedly  in- 
troduced into  it,  or  any  thing  which  tends  to  mislead  the  public,  if  the 
patentee  say,  that  by  one  process  he  can  produce  three  things,  and  fail  in 
any  one ;  or  the  specification  direct  the  same  thing  to  be  produced  several 
ways,  or  by  several  different  ingredients,  and  any  one  of  them  fail ;  in 
these  cases  the  patent  is  against  me  law,  and  cannot  be  supported.  In  a 
case  before  Lonl  Mansfield  for  infringing  a  patent  for  steel  trusses,  it  ap- 
peared that  the  patentee,  in  tempering  the  steel,  rubbed  it  with  tallow, 
which  was  of  some  use  in  the  operation ;  and  because  this  was  omitted, 
the  specification  was  holden  to  be  insufiicient,  and  the  patent  was  avoided. 
So,  in  an  action  for  infiinging  the  plaintiff's  patent  for  making  patent 
yellow ;  three  objections  were  made  to  the  patent :  1st,  That  after  direct- 
ing that  lead  should  be  calcined,  it  directed  another  ingredient,  namely 
rmmum,  to  be  taken,  which  would  not  answer  the  purpose,  as  it  did  not 
say  whether  it  was  to  be  calcined  or  fused,  and  by  reference  to  the  pre- 
ceding words  it  would  be  to  be  calcined,  which  would  not  answer,  as 
ftision  was  necessary.  2dly,  That  it  directed  any  kind  of  fossil-salt  to  be 
taken,  whereas  only  one  kind  of  fossil-salt,  namely,  sal  gem,  would  an- 
swer the  purpose,  because  it  must  be  a  marine  salt.(6)  3dly,  That  all  the 
things  together  did  not  produce  the  effect ;  for  the  patent  was  to  do  three 
things,  but  this  produced  but  one  only.  These  were  allowed  to  be  deci- 
sive objections  to  the  patent,  and  that  it  was  void. 

3  H.  Bl.  470;  ||and  see  10  Barn.  &  C.  22.||  Rex  y.  Arkwright,  Sitt.  WestTrin. 
1786,  Ball.  N.  P.  78,  (last  edition.)  (a)  ^8  Whittemore  y.  Cutter,  1  Gallis.  478.  But 
see  Barren  v.  Jewitt,  3  Paige,  134 ;  Isaacs  v.  Cooper,  4  Wash.  C.  C.  259 ;  6Tyr.  393 ; 
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\  GfalL  109j^  Liardet  r.  Johnson,  Sitt.  West.  Hil.  1778,  Boll.  N.  P.  79 ;  Tamer  ▼ 
Winter,  1  Term  R.  602.  \\(Jb)  See  Danson  &  Llovd,  d3.||  /8See  Gray  ▼.  Osgood, 
Peters,  C.  C.  R.  394 ;  Sullivan  y.  Redfield,  Paine,  1  ft.  441 ;  Burrell  y.  Jewitt,  2  Paige, 
134.  For  decisions  on  defective  or  false  specifications,  see  Odiome  v.  Winkler,  2  Gal- 
lia. 51;  Lowell  v.  Lewis,  1  Mason,  182;  Gray  v.  Osgood,  Peters,  C.  C.  R.  394; 
Sullivan  v.  Redfield,  Paine,  R.  441 ;  Gray  v.  James,  Peters,  C  C.  R.  394 ;  Grant  v.  Ray- 
mond, 6  Peters,  218 ;  Ames  v.  Howard,  1  Snmner,  46 ;  Head  v.  Stevens,  19  Wetid.  41 1 ; 
Isaacs  V.  Cooper,  4  Wash.  C.  C.  259 ;  fiurrell  v.  Jewitt,  2  Paigei  134;  Sturtz  v.  De 
Larue,  5  Russ.322;  Morgan  v.  Seward,  2  Mees.  &  W.  544 ;  Minter  ▼.  Mower,  1  Nev. 
&  P.  595.0* 

The  above  act  of  parliament  having  excepted  onljr  patents  of  the  sole 
working  or  making  any  manner  of  new  mantifadureSy  it  hath  been  said  that 
the  foundation  of  all  patents  must  be  the  manufacture  itself;  that  there  can 
be  no  patent  for  a  mere  principle,  nor  for  the  mere  application  or  mode  of 
doing  a  thing,  for  a  method  only,  without  having  carried  it  into  effect,  and 
produced  some  new  substance.  On  the  other  hand  it  hath  been  said,  that 
though  there  can  be  no  patent  for  a  mere  principle,  yet  for  a  principle  so 
far  imbodied  and  connected  with  corporal  substances  as  to  be  in  a  condi-^ 
tion  to  act,  and  to  produce  effects  in  any  art,  trade,  mystery,  or  manual 
occupation,  there  may  be  a  patent ;  that  a  method  mav  of  iteelf  be  the 
subject  of  a  patent ;  that  Mr.  Hartley's  patent  was  solely  for  a  method  of 
securing  buildings  from  fire :  that  it  was  not  for  making  the  plates  of  iron, 
for  those  were  in  use  before :  that  it  was  not  for  the  effect  produced,  for 
that  was  merely  negative ;  but  it  was  for  his  method  of  disposing  the 
plates  of  iron  so  as  to  produce  the  proposed  effect :  that  new  methods  of 
manufacturing  articles  m  common  use,  for  which  a  variety  of  patents  liave 
been  granted,  were  the  sole  merit  and  the  whole  effect  produced  are  the 
saving  of  time  and  expense,  and  thereby  lowering  the  pnce  of  the  article 
and  introducing  it  into  more  general  use,  may  be  said  to  be  Tnantifactureg 
in  one  of  the  common  acceptations  of  the  woitl,  as  we  speak  of  the  manu* 
factory  of  glass  or  any  other  thin^  of  that  kind  ;  that  the  patents  in  these 
cases  cannot  be  for  the  effect  produced,  for  it  is  either  no  substance  at  all, 
or  what  is  exactly  the  same  thing,  as  to  the  question  upon  a  patent,  no  new 
substance,  but  an  old  one  produced  advantageously  for  the  public  :  that  it 
cannot  be  for  the  mechanism,  for  there  is  no  new  mechanism  employed ; 
it  must  then  be  for  the  method  ;  that  is,  in  the  words  of  Lord  Mansfield, 
for  method  detached  ^rom  all  physical  existence  whatever.  Such  were  some 
of  the  topics  of  argument  discussed  in  the  Court  of  Common  Pleas  in  the 
following  case,  upon  which  the  judges  of  that  court  were  equally  di- 
vided. 

0  A  patent  cannot  be  granted  for  an  effect  only,  but  may  for  a  new  mode 
or  application  of  machinery  to  produce  effects. 

Whittemore  v.  Cutter,  1  Gallis.  478.  See  Gray  v.  James,  Peters,  C.  C.  ft.  394 ; 
Holden  v.  Curtis,  2  N.  Hamp.  R.  61 ;  Evans  v.  Eaton,  Peters,  C.  C.  R.  337 ;  Earle  v. 
Sawyer,  4  Mason,  1. 

A  difference  merely  in  the  manner  and  form  of  applying  an  invention 
which  is  the  same  in  principle  with  one  previously  used,  will  not  justify 
a  new  patent. 

Delano  v.  Scott,  Gilpin,  489 ;  Kay  v.  Marshall,  1  West  Pari.  Rep.  682.gf 

A  patent  was  granted  to  the  plaintiff  Watt  for  a  new  invented  method 
of  lessening  the  consumption  of  steam  and  fuel  in  fire-engines.  The  spe- 
cification sSited,  lliat  the  method  consisted  of  certain  principles ^  and  de- 
scribed the  mode  of  applying  those  principles  to  the  purposes  of  the  inven- 
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tion  7  and  an  act  of  parliament  reciting  the  patent  to  have  been  for  the 
making  and  vending  of  certain  engines  invented  by  Watt,  extended  to  him 
for  a  longer  term  than  fourteen  years,  the  privilege  of  makings  constmdingj 
and  sellmg  the  said  engines.  The  iury  found  that  this  invention  was  a 
new  and  useful  invention,  and  that  the  privilege  vested  in  Watt  and  his 
assigns  by  the  act  of  parliament  was  infringed  by  the  defendant  as  charged 
in  the  declaration,  fhey  also  foimd  that  the  specification  was  of  itself 
sufficient  to  enable  k  mechanic  acquainted  with  Uie  fire-engines  previously 
in  use  to  construct  fire-engines  producing  the  effect  of  lessening  the  con- 
sumption of  fire  and  steam  in  fire-engines  upon  the  principle  invented  by 
the  plaintiff*  Watt.  The  questions  proposed  for  the  opinion  of  the  court 
were,  1st,  Whether  the  patent  was  good  in  law,  and  continued  by  the  act 
of  pwliament  ?  2d,  Whether  the  specification  was  in  point  of  law  suffi- 
cient to  support  the  patent  ? 

Boolton  &  Watt  t.  Bnll,  2  H.  Bl.  463.  { Jadgment  being  giyen  on  that  verdict  by  the 
CoQit  of  Common  Pleas  without  argument,  a  writ  of  error  was  brought  by  the  defend- 
ants ;  and  the  judgment  was  afiSrmed  by  the  Court  of  King's  Bench :  who  held  that  the 
invention  was  the  subject  of  a  patent,  and,  the  patentee  having  in  his  specification  de* 
scribed  his  invention.  Ids  right  under  the  patent  and  act  of  parliament  was  valid. 
8  Term,  95,  Homblower  v.  Bonlton.} 

• 

In  consequence  of  the  difference  of  opinion  in  the  Court  of  Common 
Pleas  upon  this  case,  it  was  afterwards  moved  to  dissolve  the  injunction 
which  had  been  obtained  for  the  purpose  of  trying  the  validity  of  the  pa- 
tent in  an  action ;  but  the  Chancellor  said  mat  there  must  be  aholher 
action,  and  that  the  injunction  in  the  mean  time  must  be  continued,  and 
that  he  could  not  impose  any  terms  upon  the  patentees  in  bringins;  the  ac- 
tion. 3  Ves.  jun.  140.  Accordingly,  another  action  was  brought  in  the 
Court  of  Common  Pleas,  which  came  to  be  tried  at  the  sittings  in  London, 
Dec.  16ih,  1796,  before  the  Lord  Chief  Justice  Eyre,  when  a  verdict  was 
found  for  the  plaintiff*  with  nominal  damages.] 

II  The  defendants  then  brought  a  writ  of  error  into  the  Court  of  King's 
Bench,  which  came  on  to  be  argued  in  Hilary  Term,  1799,  and  it  was 
contended  for  the  plaintiffs  in  error,  1st,  That  the  invention  was  not  of  any 
organized  instrument  or  manufacture,  but  of  mere  abstract  principles.  2d, 
That  the  specification  was  insufficient.  But  the  court,  after  elaborate  ar- 
gument, were  with  the  defendant  in  error  on  both  points,  and  affirmed  the 
judgment  of  the  Court  of  C.  B.  The  court  seemed  to  admit,  that  a  pa- 
tent for  a  mere  philosophical  prindpk  would  be  void,  but  considered  that 
a  patent  for  a  definite  miprovement,  and  an  addition  to  an  old  machine, 
was  good. 

Homblower  v.  Bonlton,  8  Term  R.  95. 

In  a  recent  case  of  scire  facias  to  repeal  a  patent,  the  invention  was 
called  "  a  new  or  improved  method  of  drying  and  preparing  malt ;''  and 
the  specification  stated  that  the  invention  consisted  in  heating  malt  to  400^ 
and  upwards  of  Fahrenheit,  according  to  processes  after  described,  and  so 
treating  it,  that  the  greater  part  of  the  saccharine  and  amylaceous  princi- 
ples of  the  grain  became  changed  into  a  substance  resembling  grain  of  a 
deep  brown  colour,  and  readily  soluble  in  hot  or  cold  water.  It  then  pro- 
ceeded to  state  several  modes  of  performing  this  operation ;  but  it  did  not  de- 
scribe any  new  machine  invented  for  that  purpose,  nor  the  state,  whether 
moist  or  diy,  in  which  the  malt  was  to  be  submitted  to  the  process ;  nor  the 

Vol.  Vni.— 18  m  2 
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utmost  degree  of  heat  which  might  be  safely  used,  nor  the  length  of  time  to 
be  employed ;  nor  the  exact  criterion  by  which  it  was  to  be  known  when  the 
process  was  accomplished.  The  court  held  the  patent  void,  inasmuch 
as,  1st,  the  specification  was  not  sufficiently  precise ;  and  2d,  the  patent 
appeared  to  be  for  a  different  thin^  from  that  mentioned  in  the  specifica- 
tion: for  "a  new  method  of  dr)'mg  and  preparing  malt,"  appeared  to 
designate  a  mode  of  drying  and  preparing  malt  for  making  beer ;  whereas 
the  specification  set  forth  a  mode  of  givmg  to  malt,  previously  prepared, 
the  qualities  of  being  soluble  in  water,  and  colouring  the  liquor  in  which 
it  was  dissolved. 
Rex  y.  Wheeler,  3  Barn.  &  A.  345. 

So  where  the  patent  was  for  a  machine  for  making  paper  in  single  sheets, 
without  seam  or  joining,  from  one  to  twelve  feet  wide,  and  from  one  to  forty- 
five  feet  in  length,  it  was  held  that  this  imported,  that  paper  varying  in  width 
between  those  extremes,  should  be  made  by  the  same  machine ;  and  the  pa- 
tentee at  the  time  of  taking  out  the  patent,  not  having  any  machine  capable 
of  producing  paper  of  different  widths,  the  patent  was  held  void. 

Bloxom  V.  Elsee,  6  Bam.  &  C.  169. 

So  where  the  patent  was  for  making  a  neutral  salt,  under  the  name  of 
Seidlitz  Powder,  and  the  specification  stated  that  the  powder  was  to  be 
made  of  three  ingredients,  mixed  in  certain  proportions,  and  set  out  three 
detailed  recipes,  JNo.  1,  No.  2,  No.  3,  for  making  each  of  the  ingredients; 
but  it  appeared  in  evidence  that  these  ingredients  were,  in  fact,  substances 
well  known,  and  sold  at  the  chemists,  called  ^^Rockelle  salts,"  "carbonate 
of  soda,"  and  "tartaric  acid,"  the  union  of  which,  in  the  manner  pre- 
scribed, would  produce  Seidlitz  Powder,  the  specification  was  held  bad- 
by  Lord  Tenterden ;  since,  instead  of  explaining  to  the  public,  in  a  sim- 
ple way,  the  composition  of  the  powder,  it  led  them  to  suppose  a  labori- 
ous process  requisite  to  produce  each  of  the  ingredients. 

Savorj  y.  Price,  Ry.  &  Moo.  1. 

So  if  the  specification  omit  any  ingredient  in  the  production  of  the  ar- 
ticle which,  though  not  necessary,  is  a  more  expeditious  and  beneficial 
mode  of  producing  it,  the  patent  is  void. 

Wood  y.  Zimmer,  Holt,  Ca.  58. 

So  where  the  patent  was  for  a  tapering  brushy  and  it  appeared  that  the 
brush  only  differed  from  common  brushes  in  the  circumstance  of  the  hairs 
or  bristles  being  purposely  made  of  unequal  length,  it  was  held  that  the 
description  was  improper,  and  the  patent  void. 

Rex  y.  Metcalf;  2  Stark.  Ca.  249. 

,So  also  where  tlie  patent  was  for  an  improved  mode  of  lighting  cities, 
towns,  and  villages,  and  the  specification  described  merely  an  improved 
street-lamp,  the  patent  was  held  by  Le  Blanc,  J.,  too  general  in  its  terms. 

Cochrane  y.  Smethurst,  1  Stark.  Ca.  208. 

^  A  patent  for  "a  new  and  useful  improvement  in  the  Steam  Tow-boat." 
The  specification  described  the  invention  as  "  consisting  essentially  in  at- 
taching the  packet  to  the  steamboat  with  ropes,  chains,  or  spars,  so  as  to 
communicate  the  power  of  the  engine  of  the  towing  vessel  to  the  vessel 
taken  in  tow  and  kept  always  at  convenient  distance,  the  manner  of  ap- 
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plying  the  power  yaiying  with  the  circumstances  in  some  measure,"  held 
bad  for  uncertainty. 

SnlliTan  v.  Redfield,  Paine,  R.  Ul.f/ 

It  was  formerly  laid  down  by  Mr.  J.  Buller,  that  if  the  invention  con- 
sisted in  an  improvement  only,  and  the  patent  were  for  the  whole  machine, 
it  ¥ras  void. 

Rex  Y.  Aikwrigfat,  cited  11  East,  109  ;  Rex  y.  Elsee,  Ibid.  notd. 

But  in  a  case  where  a  person  had  obtained  a  patent  for  a  manufacturing 
machine,  of  which  he  duly  enrolled  a  specification,  and  afterwards  obtain- 
ed another  patent  for  improvements  in  the  said  machine,  with  the  usual 
proviso,  that  the  patent  should  be  void  if  the  patentee  did  not  enrol  a  spe- 
cification, particularly  describing  and  ascertaining  the  nature  of  the  said 
invention,  and  in  what  manner  the  same  was  to  be  performed ;  it  was  held, 
that  a  specification  containing  a  full  description  of  the  whole  machine  so 
improved,  but  not  distinguiSiing  the  new  improved  parts  firom  the  old 
parts,  or  referring  to  the  former  specification,  otherwise  than  as  the  second 
patent  referred  to  the  first,  was  a  performance  of  the  condition.  In  this 
case  Lord  Ellenborough  observed,  that  the  difficulty  which  pressed  most 
against  the  specification  was,  whether  the  mode  of  making  it  was  not  cal- 
culated to  mislead  a  person  looking  at  it,  and  to  induce  him  to  suppose 
that  the  term  for  which  the  patent  was  granted  might  extend  to  preclude 
the  imitation  of  other  parts  of  the  machine  than  those  for  which  the  new 
patent  was  granted,  since  he  could  only  tell  by  comparing  it  with  some 
other  patent,  what  were  the  new  and  what  the  old  parts.  And  the  force 
of  this  observation  does  not  appear  to  be  removed  by  what  was  said  by 
Le  Blanc,  J.,  that  ^'  suppose  the  specification  had  merely  described  the 
improvements,  still  the  party  must  have  referred  to  the  original  specifica- 
tion, or  have  brought  a  full  knowledge  of  it  with  him,  before  he  could 
understand  truly  how  to  adapt  the  new  parts  described  to  the  old  ma- 
chine." But  the  real  objection  to  the  specification  did  not  rest  on  the 
original  machine  being  described,  for  that  might  be  necessary  for  the  pur- 
pose of  understanding  the  improvement,  but  on  the  two  being  blended 
together,  so  that  it  was  impossible,  by  mere  reference  to  the  new  specifi- 
cation, to  separate  the  old  invention  firom  the  improvement,  so  as  to  see 
distinctly  how  much  was  protected  by  the  first  patent,  and  how  much  by 
the  second.  And  surely  the  proviso  would  have  been  better  complied 
with  had  the  new  specification  distinctly  pointed  out  where  the  original 
invention  ended,  and  the  improvements  began.  This  would  have  satis- 
fied both  the  objects  to  be  obtained  by  a  specification  :  1st,  that  of  explain- 
ing to  the  public  the  invention,  in  order  to  their  adopting  and  using  it ; 
and  2d,  that  of  clearly  identifying  what  it  is  that  is  protected  by  the  pa- 
tent. 

Harmarv.  Playne,  11  East,  101.  » 

Subsequent  cases  also  confirm  the  doctrine,  that  a  specification  for  an  im- 
provement must  not  set  out  the  whole  machine  as  the  invention  of  the  pa- 
tentee. And  if  the  description  of  the  instrument  makes  no  distinction 
between  the  old  and  new  parts,  it  has  been  held  that  it  is  not  helped  by  a 
plate  annexed,  containing  a  detached  representation  of  the  parts  in  which 
the  improvement  consists. 

BotIII  ▼.  Moore,  2  Marsh,  311 ;  Macfarlane  7.  Price,  1  Stark.  199. 
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/iK  the  invention  consists  of  an  improvement  on  an  old  machine,  the 

patent  should  be  for  the  improvement  only,  and  the  specification  ought  to 

state  in  what  the  improvement  consists — if  it  include  the  whole  machine 

it  is  void. 

Evans  ▼.  Eaton,  3  Wheat  454;  Woodcock  r.  Parker,  1  Gallis.  438;  Whittmors  ▼. 
Cotter,  Ibid.  478;  Odiome  y.  Winkle,  2  Gallis.  61 ;  Barrett  ▼.  Hall,  1  Mason,  447; 
Lowell  y.  Lewis,  1  Mason,  182.  As  to  the  right  and  mode  of  disclaimer  when  the  spe- 
cification is  too  broad,  see  7th  and  9th  sections  of  the  act  of  3  March,  1837,  4  Story, 
2548 ;  and  for  additions  thereto,  see  sections  5  and  S.^/ 

The  patent^  however,  will  not  be  vitiated,  though  the  inventor,  between 
the  time  of  taking  out  the  patent  and  the  making  of  the  specification,  make 
improvements  in  nis  machme,  and  then  in  the  specification  claim  the  ma- 
chme  so  improved. 

Crossley  y.  Beyerley,  9  Bam.  &  C.  63. 

The  invention  must  be  new  and  useful,  of  which  a  juiy  are  to  judge; 

and  if  a  patent  is  obtained  for  several  inventions,  the  whole  patent  is  void 

if  any  one  of  them  want  novelty. 

Hill  y.  Thompson,  2  Moore,  424 ;  8  Taunt.  375 ;  3  Meriy.  624 ;  Bninton  y.  Hawkes, 
4  Bam.  &  A.  641. 

^A  patent  cannot  embrace  various  distinct  improvements  or  inventions, 
but  in  each  case  the  party  must  take  out  separate  patents. 
Barrett  y.  Hall,  1  Mason,  447.0^ 

But  if  one  part  of  the  machine  for  which  the  patent  is  obtained  turn  out 
to  be  useless,  this  will  not  vitiate  the  patent,  if  the  specification  do  not 
state  that  part  to  be  essential. 

Lewis  y.  Marling,  10  Bam.  &  C.  22. 

/6An  invention  or  improvement  for  which  a  patent  has  been  obtained, 

must  be  usefiil  within  tibe  meaning  of  the  patent  law,  or  the  patent  will  be 

void. 

Langdon  y.  De  Groot,  Paine,  203;  Dawson  y.  Follin,  2  Wash.  C.  C.  R.  311; 
whether  the  usefalness  he  matter  of  fact,  to  be  left  to  the  jury ;  or  as  matter  of  law,  to 
be  decided  by  the  court,  mi«re?  Pahie,  203.  See  M.  &  8cott«  720;  1  Bing.  N.  R. 
182. 

An  invention  of  an  ornamental  mode  of  putting  up  thread,  which  gave 
it  no  additional  value,  but  made  it  seU  more  readUy  and  at  a  higher  price, 
is  not  a  useful  invention  within  the  meaning  of  the  patent  law. 

Langdon  y.  De  Groot,  Paine,  203. 

By  a  useful  invention  is  meant  an  invention  which  may  be  applied  to  a 
beneficial  use  in  society^  in  contradistinction  to  an  invention  which  is  in- 
jurious to  the  morals,  the  health,  or  good  order  of  society. 

Bedford  y.  Hunt,  1  Mason,  302.  See  Kneass  y.  Schuylkill  Bank,  4  Wash.  G.  C. 
R.  9 ;  Dickinson  y.  Hall,  14  Pick.  217. 

In  an  action  on  a  note  for  a  copyright,  the  plaintiff  cannot  recover  if  it 

appear  on  the  trial  that  the  invention  was  not  new  nor  useful,  although 

both  parties  acted  in  good  fiaiith  in  giving  and  receiving  the  note. 

Guyer  y.  Cook,  3  Watts  &  Serg.  266.  But  see  1  Dey.  &  Bat  315 ;  4  Ney.  &  M. 
264;  2  Ad.  &  EU.  278.^ 

If,  on  the  other  hand,  one  part  of  the  described  invention  be  not  new^ 
Ihe  patent  will  be  void. 
Campion  y.  Benyon,  3  Brod.  &;  B.  6;  6  Moo.  71.    /6And  the  patentee  will  not  be 
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permitted  to  show  that  such  part  ie  of  ali^t  valae  or  importance  in  hie  patent*  If  the 
patent  oovers  the  whole,  it  ie  void.    Mo^y  ▼.  Fisk,  3  Mason,  113.0^        | 

^An  invention  may  be  new  and  entitled  to  a  patent,  although  parts  of 
it  were  known  before. 
Evans  v.  Eaton,  Pet.  C.  C.  389^ 

And  as  the  patentee  is  bound  by  the  terms  of  his  specification,  if  he 
sums  up  the  principle  of  his  invention  therein,  and  if  this  principle  turns 
out  to  be  not  new,  the  patent  cannot  be  supported,  although  it  appear  that 
tbe  application  of  the  pnnciple  is  new. 

Rex  V.  Cutler,  1  Stark.  354.    Vide  Godson  on  Patents. 

The  invention,  however,  may  be  considered  as  new,  notwithstanding 
a  model  and  specification  of  such  a  machine  has  before  been  brought  into 
the  country,  and  seen  by  several  persons,  if  it  do  not  appear  that  the  pa- 
tentee ever  saw  such  model,  &c.,  or  that  any  machine  was  ever  brought 
into  use  from  it. 

Lewis  T.  Marlinsr,  10  Bam.  &  C.  33.||  /8  Bat  see  corOra^  Evans  v.  Eaton,  3  Wheat. 
454;  Reatgen  v.  Ganowrs,  1  Wash.  C.  C.  R.  168;  and  acts  of  Congress  before 
cited.^ 

5.  Grants  of  the  sole  Liberty  of  Printing. 

The  king's  prerogative  in  granting  letters  patent  for  a  privilege  of  printing 
hath  in  many  instances  been  aisputed,  and  his  power  herein  greatiy  doubted 
on  this  foundation  and  these  reasons,  that  grants  of  this  kind  which  ex- 
clude all  other  persons,  and  confine  this  liberty  or  privilege  to  the  patentees, 
tend  to  a  monopoly  in  enhancing  the  prices  of  books,  restraining  trade, 
discouraging  industry,  and  in  making  the  patentees  careless  and  remiss  in 
their  du^. 

Carter,  89;  Mod.  356;  Skin.  333,  pi.  3;  3  Mod.  77;  Yem.  375.  |See  Sir  W. 
Evans's  remarks  on  the  cases.    Evans's  Statutes,  vol.  3,  part  3,  class  l.|| 

But  notwithstanding  these  reasons,  and  the  uncertainty  that  appears  in 

some  of  the  cases  in  the  books  on  this  subject,  it  seems  the  better  opinion, 

that  the  kins  hath  a  peculiar  prerogative  in  printing,  which  hath  been 

countenanced  and  allowed  in  all  ages,(a)  and  seems  established  on  the 

fundamental  maxims  of  ^vemment  as  being  a  matter  of  a  public  nature,(&^ 

first  introduced  by  the  kings  of  England ;  (c)  and  in  which  an  unrestrained 

liberty  might  be  of  dangerous  consequence  to  the  public.((Q 

(a)  Carter,  90 ;  it  is  said  that  fiiW  sach  patents  have  been  granted  since  Edward  the 
Sixth's  time.  And  that  before  such  grants  this  bnsiness  was  managed  by  the  king's 
servants.  (&)  In  3  Mod.  75,  a  difference  is  made  between  things  of  a  public  nature, 
and  those  only  of  public  use ;  and  on  this  distinction  the  court  inclined  to  think  that 
the  letters  patent  granted  for  the  sole  printing  of  blank  warrants,  bonds,  and  indentures 
were  not  good,  these  beinff  only  of  public  use,  and  not  so  in  their  nature,  (c)  The  art 
of  printing  was  first  at  Harlem,  the  news  of  it  came  to  Henry  the  Sixth,  who  at  the 
desire  of  me  archbishop  brought  it  over  at  his  own  charge,  at  the  expense  of  1500 

marks;  the  person  assigned  for  this  service  was  a  merchant.    Carter,  91. Said  to 

be  mtrodnoed  by  Henry  the  Sixth.    Skin.  234. ^And  that  the  king  printed  the 

Bible  at  his  own  charge.  Yem.  275.  ((f)  Printing  is  a  conveyance  by  which  men 
conmiunicate  their  notions  in  the  most  public  manner  and  with  the  roost  lasting  impres- 
sion ;  and  therefore  if  they  are  good,  this  is  a  means  to  spread  them  and  to  give  them  a 
more  diffnsiTe  inflaence ;  and  if  they  are  bad  notions,  this  is  likewise  a  method  to 
•piead  the  misohief  wider.    Skin.  334. 

Accordingly  we  find  this  prerogatire  admitted  in  the  case  of  Darcy  t. 
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Allen,  the  great  case  of  monopolies,  and  the  reason  thereof  given  by  Dod- 
deridge,  who  argued  against  monopolies,  because  it  is  necessary  for  the 
peace  and  safety  of  the  realm. 
Moor,  637 ;  Noy,  173. 

It  seems  agreed,  that  if  a  book  has  no  certain  author,  the  kin?  has  the 
property  of  the  copy,(a)  and  may  grant  it  to  whom  he  pleases ;  hence  al- 
manacs are  deemed  prerogative  copies.(i) 

Mod.  356.  [(a)  But  if  there  was  no  certain  author  the  property  would  not  be  the 
king's,  but  common.  4  Burr.  2402.]  (b)  So,  of  the  translation  of  the  Bible,  Year- 
books, Common  Prayer,  and  Statute-book.    Lucas,  105;  3  Chan.  Ca.  76. 

In  the  15th  year  of  James  the  First,  a  patent  for  printing  law  books  was 
granted  to  one  Moor,  which  came  to  Colonel  Atkins  on  his  marriage  with 
Moor^s  daughter.  The  Company  of  Stationers  obtained  copies  of  Roll's 
Abridgment,  which  they  printed  ;  and  this  being  complained  of  in  Chan- 
cery by  Colonel  Atkins,  an  injunction  was  awarded,  not  only  against  those 
of  the  company,  (viz.,  Tyton  and  Roper,)  who  were  principalhr  concerned, 
but  against  every  member  thereof;  and  this  matter  coming  afterwards  be- 
fore a  committee  of  parliament,  it  was  there  likewise  determined  in  favour 
of  the  patentee.  And  in  this  case  it  was  said,  that  the  king  hath  a  parti- 
cular prerogative  over  law-books,  and  that  so  he  would  have  had  if  the 
art  of  printing  had  never  been  known. 

Carter,  89;  Mich.  18;  Car.  3;  10  Mod.  106,  S.  C,  cited  to  have  been  decreed  in 
Chancery  in  favour  of  the  patentees,  and  affirmed  in  the  House  of  Lords.  [It  was  this 
Colonel  Atkins,  who  upon  this  occasion  invented  the  fiction  that  printing  was  a  flower 
of  the  crown  acquired  by  Henry  the  Sixth  by  purchase,  the  first  printer  in  England 
having  been  brought  to  Oxford  by  Archbishop  Bouchier,  at  that  king's  expense.  1  Bl. 
R.  113.] 

But  the  case  of  the  greatest  weight  on  this  head,  is  that  of  Roper  and 
Streater,  which  was  this :  Roper  bought  of  the  executors  of  Justice  Croke 
the  third  part  of  his  reports,  which  he  printed ;  Colonel  Streater  had  a 
grant  for  years  from  the  crown  for  printing  all  law-books,  and  printed  upon 
Koper ;  on  which  Roper  brought  an  action  on  the  statute  13  &  14  Car.  2, 
c.  33.  Streater  pleaded  the  king's  grant ;  and  on  demurrer  it  was  ad- 
judged in  B.  R.  for  the  plaintiff  against  the  validity  of  the  patent  on  these 
reasons :  that  this  patent  tended  to  a  monopoly ;  that  it  was  of  a  large  ex- 
tent ;  that  printing  was  a  handicraft  trade,  and  no  more  to  be  restrained 
than  other  trades ;  that  it  was  difEcult  to  ascertain  what  should  be  called  a 
law-book  ;  that  the  words  in  the  patent,  touching  or  concerning  the  common 
or  statute  law^  were  loose  and  uncertain ;  that  if  this  were  to  be  considered 
as  an  office,  the  grant  for  years  could  not  be  good,  as  it  would  go  to  ex- 
ecutors and  administrators ;  and  that  there  was  no  adequate  remedy  in  the 
way  of  redress  in  case  of  abuses  by  unskilfulness,  selling  dear,  printing  ill, 
&c.  But  this  judgment  was  reversed  on  a  writ  of  error  in  parliament,  for 
the  following  reasons :  that  the  invention  of  printing  was  new ;  that  this 
privilege  had  been  always  allowed,  which  was  a  strong  argument  in  its 
favour,  although  it  could  not  be  said  to  amount  to  a  prescription,  as  print- 
ing was  introduced  within  time  of  memory ;  that  it  concerned  the  state, 
and  was  matter  of  public  care ;  that  it  was  in  nature  of  a  proclamation, 
which  none  but  the  king  could  make ;  that  the  king  had  the  making  of 
judges,  Serjeants,  and  officers  of  the  law ;  that  as  to  the  uncertainty,  these 
woras  in  the  patent  were  to  be  taken  secundum  subjectam  materiam^  and 
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not  to  be  extended  to  a  book  containing  a  quotation  of  law,  but  where  the 
principal  design  was  to  treat  on  that  subject ;  that  as  to  its  being  an  office, 
it  was  not  so  properly  an  office  as  an  employment,  which  may  well  enough 
be  managed  by  executors  or  administrators ;  and  that,  as  to  abuses,  these, 
like  all  others,  were  punishable  at  common  law,  or  the  patent  itself  might 
be  repealed  by  sd.fa.{a) 

JSkin.  234,  S.  C.  cited  and  said  to  have  been  so  determined  in  fi.  R.  Mich.  23  Car.  2, 
bntrerersed  in  the  House  of  Lords;  2  Show.  260,  S.  C.  cited  as  adjudged  Mich.  24, 
Car.  2,  and  there  the  judgment  gijen  in  B.  R.  is  called  a  sudden  judgment,  and  said  to 
be  reyersed  in  parliament ;  10  Mod.  106,  S.  C.  cited,  and  there  said,  that  the  validity  of 
the  patent  is  now  established  by  the  judgment  in  parliament;  Vern.  120,  S.  C.  cited 
and  said  it  was  not  now  to  be  shaken,  (a)  Though  it  cannot  properly  be  called  an 
office,  yet  it  is  a  trust,  and  a  act,  fa,  will  lie  to  repeal  the  grant.  3  Mod.  77.  ||Tbe  13 
&  14  Car.  2,  c.  33,  appears  to  have  been  renewed  from  time  to  time,  and  to  have  ex- 
pired in  the  reign  of  William  the  Third.  As  the  act  prohibited  the  printing  of  law- 
oooks  without  Uie  license  of  the  Lord  Chancellor,  the  two  Chief  Justices,  and  the  Chief 
Baron,  it  became  the  practice  to  prefix  such  a  license  to  all  reports  published  after  that 
period,  in  which  it  was  usual  for  the  rest  of  the  judges  to  concur,  and  to  add  to  the  tm- 
prinuUur  a  testimonial  of  the  ffreat  judgment  and  learning  of  the  author.  The  same 
form  of  license  and  testimonial  continued  till  the  reign  of  George  the  Second,  when  the 
judges  seem  to  have  come  to  a  resolution  not  to  grant  any  more  of  them.  See  preface 
to  Douglas  R.  Sir  James  Burrow  offered  an  apology  for  publishing  his  reports  without 
an  imprimatur*  See  Burrow  R.,  Pref.  viii ;  and  see  Lord  Bacon's  proposal  to  revise 
the  office  of  Reporter.  In  Gumey  v.  Longman,  the  publisher  of  Lord  Melviirs  Trial 
applied  for  an  injunction  against  publication  of  it,  on  the  ground  of  an  exclusive  right, 
derived  under  the  authority  of  the  House  of  Lords,  and  Lord  Erskine  granted  the  in- 
junction until  the  hearing,  without  deciding  on  the  question  of  right.  See  13  Yesey, 
493,  Evans,  Stat  vol.  2,  p.  20,  fio^.|| 

In  an  action  of  debt  by  the  Company  of  Stationers  against  Seymour,  for 
printing  Gadbury's  almanac,  it  was  adjudged  that  the  letters  patent  granted 
that  company  for  the  sole  printing  of  almanacs,  were  good ;  and  though 
the  jury  found  that  the  almanac  so  printed  contained  some  additions;  yet 
havmg  likewise  found,  that  the  said  almanac  had  all  the  essential  parts  of 
the  almanac  that  is  printed  before  the  Book  of  Common  Prayer,  the  addi- 
tions were  looked  upon  as  immaterial. 

Mod.  256;  3  Keb.  792,  S.  C. ;  2  Show.  260;  3  Mod.  76,  S.  C.  cited,  and  a  like 
judgment  said  to  be  given  in  the  case  of  the  Stationers'  Company  v.  Wright,  for  printing 
psafters  and  psalms.  Hil.  35,  Oar.  2 ;  Skin.  234 ;  10  M!od.  106,  like  point,  but  no 
judgment. 

So,  an  injunction  was  granted  against  Lee,  on  the  application  of  the  Sta- 
tioners' Company,  to  restrain  him  from  selling  primers,  psalters,  almanacs, 
and  singing  psalms  imported  from  Holland ;  the  sole  privilege  of  printing 
these  belonging  to  that  company ;  and  that  without  any  trial  directed  as  to 
the  validity  of  the  patent.(6) 

2  Show.  258.  (6)  An  injunction  was  refused  to  stay  the  sale  of  English  Bibles,  and 
to  quiet  the  right  of  patentees,  because  not  a  plain  right ;  and  therefore  an  issue  direct' 
ed.  Yem.  I20.»-So,  where  the  University  of  Oxford  claimed  by  patent  a  right  of 
printing  Bibles,  though  the  Lord  Keeper  was  of  opinion  that  the  University  patent  ex- 
tended to  no  more  than  were  for  their  own  use,  or  to  some  small  number  to  compensate 
their  charge,  yet  he  refused  to  grant  an  injunction  until  the  right  was  settled  by  a  trial 
at  law.  Yem.  275 ;  and  vide  2  Chan.  Ca.  76,  93,  and  qu,  as  to  these  cases ;  for  in- 
junctions seem  frequently  to  have  been  since  granted  in  favour  of  patentees  and  owners 
of  books  upon  producing  the  patent  in  court  under  the  great  seal.    ||See  6  Yes.  689.  J 

[But  notwithstanding  die  above  decisions,  this  prerogative  right  to  the 
printing  of  almanacs  was  strongly  inclined  against  by  the  Court  of  King's 
Bench  in  the  case  of  the  Stationers'  Company  against  Partridge.  No  judg* 
ment  indeed  was  given  in  that  case  but  it  stood  over,  that  the  company 
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might  see  if  they  could  make  it  like  the  case  of  the  Common  Prayer  Book» 
whether  they  could  show  that  the  right  of  the  crown  had  any  foundation 
in  property ;  and  it  was  never  moved  afterwards.  However,  in  a  later 
case  of  the  Stationers'  Company  against  Caman,  the  question  hath  been 
again  brought  forward,  and  the  right  of  the  crown  to  make  such  exclu- 
sive grant  to  the  company  hath  been  expressly  denied  by  the  Court  of 
Common  Pleas  on  a  case  sent  out  of  Chancery  for  their  opinion. 

10  Mod.  106;  4  Barr.  2403;  2  Bl.  R.  1004.  In  consequence  of  this  decision  an  act 
was  passed,  which,  after  reciting  **  that  the  power  of  granting  a  liberW  to  print  alma^ 
nacs  and  other  books  was  heretofore  supposed  to  be  an  inherent  rignt  in  the  orown ; 
and  that  the  crown  had,  by  different  charters  under  the  great  seal,  granted  to  the  Uni« 
▼ersities  of  Oxford  and  Cambridge,  amonff  other  things,  the  privilege  of  printing  alma* 
nacs;  and  that  the  universities  had  demised  to  the  Company  of  Stationers  of  the  city 
of  London,  their  privileges  of  vending  almanacs  and  calendars,  and  had  received  an 
annual  sam  of  one  thousand  pounds  and  upwards  as  a  consideration  for  such  privilege ; 
and  that  the  sum  so  received  by  them  had  been  laid  out  and  expended  iu  promoting  dif- 
ferent branches  of  literature  and  science,  to  the  great  increase  of  religion  and  learning, 
and  the  general  benefit  and  advantage  of  these  realms ;  and  that  the  privilege  or  right 
of  printing  almanacs  had  been,  by  a  late  decision  at  law,  found  to  have  been  a  com* 
mon  right,  over  which  the  crown  had  no  control,  and  consequently  the  Universities  no 
power  to  demise  the  same  to  any  particular  person  or  body  of  men,  whereby  the  pay- 
ment so  made  to  them  by  the  Company  of  Stationers  had  ceased  and  been  discontinued;" 
enacte,  that  500/.  a  year  shall  be  paid  to  each  of  the  universities  out  of  the  moneys 
arising  by  the  duties  upon  almanacs.  Stat  21  G.  3,  c.  66,  $  10.  ||A  bill  brought  in 
by  Lord  North,  for  revesting  in  the  Universities  the  exclusive  right  of  printing  alma- 
nacs, was  opposed  at  the  bar  of  the  House  of  Commons  by  Mr.  Erskine,  on  behalf  of 
Caman,  ana  was  lost  by  a  majority  of  45  votes.  See  Erskme's  Speeches,  vol.  1.  Com. 
Jonm.  vol.  37,  p.  388.|| 

In  the  case  of  Baskett  v.  University  of  Cambridge,  the  prerogative 
right  of  printing  acts  of  parliament  ^as  sanctioned  by  a  decision  of  the 
Court  of  King's  Bench.  That  case  arose  upon  a  bill  filed  by  the  plain- 
tiffs for  an  injunction  to  restram  the  defendants  from  printing  and  selling  a 
book,  entitied  "An  exact  Abridgment  of  all  the  Acts  of  Parliament  relat- 
ing \o  the  Excise  on  Beer,"  &c.  Both  parties  claimed  under  letters  patent 
from  the  crowUj  the  plaintiffs  as  the  king's  printers.  The  court  were  of 
opinion,  that  during  the  term  granted  by  uie  letters  patent  to  the  plaintiffs, 
they  were  entitied  to  tiie  right  of  printing  acts  of  parliament,  and  abridg- 
ments of  acts  of  parliament,  exclusive  of  all  other  persons,  not  authorized 
to  print  the  same  by  prior  grants  from  the  crown.  But  they  thought  that 
by  the  letters  patent  granted  to  the  University  they  were  intrusted  toiih  a 
concurreni  authority  to  print  acts  of  parliament,  and  abridgments  of  acts  of 
parliament,  within  tiie  University,  upon  the  terms  in  those  letters  patent. 

1  Bl.  R.  105;  3  Burr.  661. 

And  the  following  case  establishes  the  exclusive  right  of  the  crown  to 
print  acts  of  parliament  and  books  of  divine  service  beyond  all  contro- 
versy. We  are  enabled  to  lay  before  our  readers  tiie  judgment  of  the 
court  as  delivered  by  the  Lord  Chief  Baron  Skinner. 

Eyre  &  Strahan  v.  Caman,  in  the  Exchequer,  May  7th,  1781.  ||See  the  Universities 
of  Oxford  and  Cambridge  v.  Richardson,  6  Yes.  689. || 

This  is  a  case  in  which  Charles  Eyre  and  William  Strahan  are  plaintifis, 
and  Thomas  Caman  is  the  defendant. 

This  bill  was  brought  to  restrain  the  defendant  from  printing  and  pub- 
lishing a  Form  of  Prayer,  which  had  been  ordered  by  his  majesty  to  be 
read  in  all  churches :  and  for  an  account  of  the  profits  which  have  arisen 
from  his  sale  of  it 
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The  bill  states,  that  the  plaintiffs  held  the  office  of  kmg's  printer,  whieh 
was  eraated  the  19th  of  December,  the  2d  of  King  Georee  die  First,  to 
John^askett,  for  thirty  years  in  rerersion  after  two  terms  which  were  tiEien 
existing,  the  last  of  which  expired  the  21st  of  Januaiy,  1770,  when  the 
^rant  to  Baskett  took  effect  in  possession.  The  grant,  which  was  read, 
imports  to  be  a  grant  to  John  Baskett  of  the  office  of  printer  to  his  ma- 
jesty, and  his  successors,  of  (among  other  things)  all  Bibles  and  Testaments 
m  the  English  language  ;  and  all  Books  of  Common  Prayer  and  Adminis« 
trations  of  the  Sacraments,  and  other  Rites  and  Ceremonies  of  the  Churdi 
of  England,  in  all  yolumes  whatsoever  heretofore  printed  by  the  king's, 
printer,  or  to  be  printed  by  his  command ;  and  of  cdl  other  books  which 
he,  his  heirs  or  successors,  should  order  to  be  used  for  the  service  of  God 
in  the  Church  of  England. 

The  interest  in  this  grant  was  assigned  by  Baskett  to  John  E]rre,  under 
whom  the  plaintiffs  claim  the  benefit  (tf  it ;  me  plaintiff  Eyre  in  two-thirds, 
and  the  plaintiff  Strahan  in  the  other  third. 

The  bill  states,  that  in  December,  1779,  a  Form  of  Prayer  was  ordned 
by  his  majesty  to  be  used  in  all  churches  and  chapels  throudiout  England 
and  Wales  upon  die  4th  February,  1780,  that  it  was  printed  by  the  plain- 
tifls,  and  a  sufficient  number  thereof  circulated  for  sale  at  sixpence  each, 
which  was  a  reasonable  price,  and  at  which  they  had  been  formerly  sold. 

That  the  defendant  Caman  had  printed  and  sold  a  ^reat  number  of 
them ;  and  upon  this  ground  the  plaintij9s  pray  an  injunction  and  account 

The  defendant  Caman,  in  his  answer,  admitted  the  printing  and  selling, 
and  he  submitted  to  an  account  if  the  plaintiffs  had  the  exclusive  right  df 
printing  such  Form  of  Prayer. 

An  injunction  was  granted  upon  filing  the  bill  to  stop  the  publication* 

The  question  now  is.  Whether  the  court  ought  to  direct  the  account 
which  is  prayed  by  the  bill,  for  as  to  the  continuance  of  the  injunction  ia 
such  a  case,  it  is  a  mere  matter  of  form  ? 

Two  objections  are  made  by  the  defendant  to  this  part  of  the  relief: 
One  is,  that  the  price  for  which  the  plaintiffs  have  sold  it  ¥ras  not  a  reason- 
able price  ;  the  second,  that  the  ri^t  is  doubtful. 

As  to  the  price,  though  it  is  proved  that  it  might  be  afforded  at  a  cheap- 
er rate,  yet  it  is  likewise  in  proof  that  the  price  which  has  been  taken  by 
the  plaintiffs  is  the  same  which  had  been  used  to  be  taken  for  like  Forms 
of  Prayer  so  printed  ;  and  therefore  we  think  this  not  a  sufficient  ground 
for  denying  the  account. 

The  next  objection  is  to  the  plaintifl&'  right.  It  has  been  said  that 
couits  of  equity  never  proceed  in  such  case  to  decree  accounts  but  upon 
clear  and  undoubted  rights. 

That  tiie  present  rig^t,  if  it  be  one,  has  never  received  the  sanction  of  any 
legal  determination.  That  though  in  the  great  ouestion  ccmoeming  literary 
IH*operty  the  judges  considered  and  treated  the  exclusive  right  <^  the 
crown  to  print  acts  of  state  ujA  books  of  divine  service  as  an  acknow- 
ledged ri^bt,  yet  they  put  it  upon  different  grounds,  sone  upon  the  pounds 
of  prerogative,  others  upon  tibke  ground  of  property ;  and  as  it  is  nonr  de- 
termined that  property  cannot  l;^  tlie  ground  of  such  a  ri^t,  the  ri^ 
itself  conae(]uently  becomes  doubtful.  In  the  argument  ^  1i^  ouestion 
respecting  literary  property  in  the  House  of  Lords,  in  the  ease  of  Millar 
and  Taylor,  it  was  assumed  by  all  the  judges  that  the  king's  copj^ghl 
QontiBfted  after  publication,  and  fixm  th^ooe  some  of  them  dre  v  ai^ij^ents 

Vol.  Vm.— 19  N 


146  PREROGATIVE. 

(F)  Of  the  King's  Grants  and  Letters  Patent    (Copyright.) 

in  support  of  that  right  of  an  author  after  publication,  insisting  tbat  pro- 
perty in  the  composition  was  the  foundation  of  both ;  others  denied  that 
properly,  in  the  strict  legal  sense  of  the  word,  was  the  foundation  of  the 
right  of  the  crown ;  but  they  all  agreed  that  the  crown  had  this  right. 
The  right  therefore  seemed  to  have  been  in  effect  recognised  and  estab- 
lished m  this  memorable  case  by  the  unanimous  opinion  of  the  judges, 
though  they  differed  respecting  the  origin  of  it.  This  is  certain  respect- 
ing such  origin,  that  it  has  ever  been  a  trust  reposed  in  the  king,  as  ex- 
ecutive magistrate,  and  the  supreme  head  of  the  church,  to  promulgate  to 
the  people  all  those  civil  and  religious  ordinances  which  were  to  be  the 
rule  of  their  civil  and  religious  obedience.  There  are  traces  of  the  an- 
cient mode  of  promulgating  the  ordinances  of  the  state  yet  remaining  to 
us,  suited  to  the  gloominess  of  the  times  when  few  who  heard  them  could 
have  read  them ;  the  king's  officers  transmitted  authentic  copies  of  them 
to  the  sheriffs,  who  caused  them  to  be  publicly  read  in  their  county  court. 
When  the  demand  for  authentic  copies  began  to  increase,  and  when  the 
introduction  of  printing  facilitated  the  multiplication  of  copies,  the  people 
were  supplied  with  copies  by  the  king's  command  by  his  patentee.  This 
seemed  a  very  obvious  and  reasonable  extent  of  that  duty  which  lay  upon 
the  crown  to  furnish  the  people  with  the  authentic  text  of  their  ordinances. 
Our  courts  of  justice  seem  to  have  so  considered  it  when  they  established 
it  as  a  rule  of  evidence,  that  acts  of  parliament  printed  by  the  king's 
printer  should  be  deemed  authentic,  and  read  in  evidence  as  such.  As  to 
the  promulgation  of  religious  ordinances  by  the  king's  command,  or  by 
his  patentee,  it  is  not  to  be  expected  that  instances  should  be  found  of  the 
execution  of  this  trust  by  the  crown  during  the  papal  usurpation  of  the 
supreme  authority  over  all  ecclesiastical  matters  in  this  kingdom.  It  ap- 
pears, however,  by  a  grant  made  in  the  34th  year  of  King  Henry  the 
Eigh^,  to  Richard  Grafton  and  Edward  Whitchurch,  of  the  sole  right  of 
printing  the  Mass- book  and  certain  other  books  of  divine  service,  that  such 
books  had  never  at  that  time  been  printed  in  England,  but  had  been 
brought  into  this  kingdom  from  other  countries,  probably  from  Rome ; 
though,  as  the  ^nt  recites,  printing  was  at  that  time  arrived  at  great  per- 
fection here.  This  grant,  which  bears  date  the  28th  January,  the  34th 
year  of  Henry  the  Eighth,  is  to  be  found  in  Rymer,  vol..l4,  p.  766.  The 
period  between  the  time  of  the  re-establishment  of  the  supremacy  of  the 
crown  and  the  completion  of  the  Reformation  under  Queen  Elizabeth, 
considering  the  fluctuating  state  of  religion,  was  not  likely  to  afford,  and 
in  &ct  has  not  afforded,  any  instance  of  the  superintendmg  care  of  the 
crown  in  printing  books  of  divine  service,  except  that  which  I  have  allud- 
ed to,  and  which  I  have  referred  to  chiefly  to  show  how  the  demand  of 
the  public  for  such  books  had  been  supplied  before  that  time,  namely, 
from  foreign  countries,  and  under  the  direction  of  a  foreign  power ;  but  m 
the  first  year  of  Queen  Elizabeth,  the  exclusive  right  of  printing  books  of 
divine  service  was  inserted  in  the  same  patent  with  the  right  of  printing 
the  acts  of  parliament,  which  had  some  time  before  been  granted,  ana 
from  that  time  they  have  been  regularly  granted  together,  and  enjoyed  by 
the  king's  patentee.  Long  usage,  referable  to  such  an  origin,  ought  not 
to  be  shaken  lightly,  if  there  was  no  authority  to  support  it ;  but  in  the 
case  of  Baskett  against  the  University  of  Cambridge,  the  ri^t  of  printing 
acts  of  parliament  received  the  sanction  of  the  (Jourt  of  King's  Bench ; 
and  in  the  case  of  Millar  and  Taylor,  before  alluded  to,  both  the  ri^ts,  as 
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well  that  respecting  acts  of  parliament  as  that  respecting  books  of  divine 
service,  were  folly  acknowledged.  The  privilege  of  the  patentee  has  in 
feet  been  always  executed  with  the  exclusion  of  all  other  printers :  it  is 
therefore,  in  consideration  of  law,  a  monopoly  ;  but  it  is  a  monopoly  sup- 
ported by  long  usage,  and  standing  upon  very  special  grounds  of  necessity 
and  public  utility  ;  for  it  is  of  manifest  public  utility  to  place  in  proper 
hands  the  right  of  such  publication,  as  well  upon  account  of  the  special 
care  and  superintendence  which  a  trust  of  such  importance  necessarily  re- 
quires, as  because  the  exclusive  rieht  of  doing  or  authorizing  any  acts  in 
which  the  public  is  interested  implies  an  obligation  to  exercise  that  ri^t 
in  such  manner  as  to  answer  the  purposes  for  which  it  was  given ;  and 
consequentiy,  the  ri?ht  now  in  question  imposes  upon  the  crown  an  obli- 
gation to  publish  and  disperse  as  many  books  of  divine  service  as  the  in- 
terest of  religion  and  the  demands  of  the  public  require.  It  appears,  then, 
that  the  right  claimed  by  the  plaintiffs  under  the  grant  to  John  Baskett,  is 
founded  in  public  convenience,  is  supported  by  long  usage,  and  that  it 
has  been  acknowledged  by  the  unanimous  opinion  of  all  the  judges.  Un- 
der such  circumstances,  we  think  it  is  not  now  to  be  considered  as  a 
doubtfol  right.  If  it  is  not  doubtful,  the  plaintiffs  are  entitied  to  the  ac- 
count which  is  prayed ;  and  which  the  court  must  accordingly  decree. 
It  is  a  matter  of  form  to  direct  the  continuance  of  the  injunction ;  for  in  a 
case  of  this  kind  there  is  an  end  of  all  the  effects  of  it ;  the  defendant, 
therefore,  must  be  decreed  to  account  according  to  the  prayer  of  the  bill ; 
and  as  the  defendant  has,  by  thus  printing  the  books  of  divine  service, 
invaded  the  rights  which  the  plaintiffs  and  the  king's  patentees  have  been 
long  in  the  umnterrupted  possession  of,  the  accouht  must  be  with  costs.] 

Here  it  may  be  proper  to  take  notice  of  the  acts  of  parliament  relative  to 
this  matter,  and  the  rather  as  they  have  been  urged  as  arguments  for  the 
king's  prero^tive  in  these  concerns.  The  first  statute  is  that  of  25  H.  8, 
c.  15,(a)  which  expressly  provides,  in  cases  of  books,  that  the  Lord  Chan- 
cellor, Lord  Treasurer,  or  any  of  the  Chief  Justices,  may  set  and  limit  the 
prices  as  weD  of  books  as  of  binding. 

2  Inst.  744.     (a)  Repealed  by  13  G.  3,  c.  36,  §  3. 

In  the  statute  21  Jac.  1,  c.  3,  (§  10,)  against  illegal  and  mischievous  mo- 
nopolies, it  is  particularly  declared,  tiiat  this  statute  should  not  extend  to, 
or  any  ways  impeach,  patents  for  sole  printing  theretofore  made  or  then 
after  to  be  made. 

The  statute  14  Car.  2  (now  expired)  recites,  that  printing  is  a  matter  of 
public  care,  and  everywhere  countenances  the  sole  privilege  of  printing, 
and  seems  to  .be  founded  on  the  king's  prerogative;  but  was  a  hard  law, 
and  injurious  to  the  liberty  of  the  subject,  in  restraining  the  number  of 
presses,  licensing  books,  and  imposing  penalties  and  forfeitures. 

Mod.  3,  57 ;  3  Show.  360.  [By  this  statute  (which  expired  in  1693)  it  was  enacted, 
that  no  private  person  whatsoever  shoald  print  or  cause  to  be  printed  any  book  or 
pamphlet,  unless  the  same  should  be  first  entered  in  the  book  of  the  Registrar  of  the 
Company  of  Stationers  in  London;  except  acts  of  parliament,  proclamations,  and  such 
other  books  and  papers  as  should  be  appointed  to  be  printed  by  virtue  of  the  king's 
sign  manual,  or  under  the  hand  of  one  oi  the  Secretaries  of  State;  and  unless  the  same 
should  be  first  licensed  by  the  several  persons  therein  directed ;  that  is  to  say,  all  books 
concerning  the  common  law  were  to  be  printed  by  the  allowance  of  the  Lord  Chancellor, 
the  Lord  Chief  Justices  and  Lord  Chief  Baron,  or  one  of  them;  of  history  concerning 
the  state  of  this  realm,  or  other  books  concerning  any  affairs  of  state,  by  one  of  the  Se- 
cietaries  of  state ;  of  heraldry,  by  appointment  of  the  Earl  Marshal,  or,  if  there  should 
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bo  no  Earl  Marshal,  then  by  two  of  the  Kings  of  Anns ;  all  other  books,  whether  of  di- 
vinity, physic,  philosophy,  or  other  science  or  art  whatsoeTor,  bv  the  Archbishop  of  Can- 
terbary,  or  Bishop  of  London,  or  by  their  appointment  respectively ;  or  in  the  universities, 
by  the  Chancellor  or  Vice  Chancellor  there,  provided  that  the  said  Chancellors  or  Vice 
Chancellors  should  not  meddle  either  with  books  of  common  law,  or  matters  of  state  or 
government,  nor  any  book  the  right  of  printing  which  solely  and  properly  belonged  to 
any  partionlar  person.  And  the  printers  were  to  set  their  names,  and  declare  the  name 
of  the  author  it  required.  But  there  was  a  proviso,  that  nothing  therein  should  extend 
to  infringe  any  the  just  rights  and  privileges  of  either  of  the  said  universities,  touching  the 
licensing  or  printing  of  books  therein;  nor  should  extend  to  prejudice  the  Just  nghts 
UMi  privileges  mnted  by  the  king,  or  any  of  his  royal  predeeessors,  to  any  person  or 
persons  under  we  great  seal  or  otherwise,  but  that  they  might  exercise  such  rights  and 
privileges  according  to  their  respective  grants.] 

By  the  8  Ann.  c.  19,  ^^  The  author  of  any  book  not  yet  printed,  and 
his  assigns,  shall  have  the  sole  liberty  of  printing  it  for  fourteen  years,  to 
commence  from  the  day  of  publishing  thereof;  and  (a)  if  an^r  person  within 
the  said  time  shall  print,  reprint,  or  import  any  such  book  wimout  the  con- 
sent of  the  proprietor  in  writing  signed  in  the  presence  of  two  credible 
witnesses,  or  shall  knowingly  pm)li££  it  without  such  consent,  the  offender 
shall  forfeit  the  books  and  sheets  to  the  proprietor,  who  shall  forthwith 
damask  and  make  them  waste  paper,  and  shall  forfeit  Id.  for  eveiy  sheet 
found  in  his  custody,  either  printed  or  printing,  one  moiety  to  the  crown, 
the  other  to  him  who  will  sue  in  any  court  at  Westminster.^' 

(a)  It  seems  also  a  good  foundation  for  an  action  at  common  law,  or  for  an  applica- 
tion to  a  court  of  equity ;  but  in  order  to  entitle  the  party  to  the  oenaity  in  the  statute, 
the  terms  of  the  act  as  to  registering  the  book  in  the  Stationers'  Company,  &c.,  must 
be  complied  with.  [For  the  property  does  not  vest  before  the  book  is  registered. 
9  Atk.  95.  See  also  stat«  15  G.  3,  c.  54,  $  6.]  {An  action  on  the  case  for  damages 
will  lie,  although  the  work  was  not  entered  at  Stationers*  Hall,  and  although  it  was 
first  nublished  without  the  name  of  the  author  affixed.  The  entry  is  only  neoeesary  to 
enable  the  party  to  bring  his  action  for  the  penalty  giren  by  the  statute.  The  right  of 
property  is  absolutely  Tested  in  the  author  for  the  time  limited  (  and  the  common  law 
giyes  this  remedy  for  an  invasion  of  it.  The  penalties  given  by  the  statute  are  meant 
only  as  an  additional  protection.  7  Term,  630,  Beckfora  y.  Hood.}  /fiThe  Constitu- 
tion of  die  United  States,  art.  1,  s.  8,  gives  power  to  Congress  ««to  promote  the  progress 
of  science  and  the  useful  arts  by  securing,  for  limited  times,  to  authors  and  inventors, 
the  exclusive  right  to  their  writings  and  discoveries.*'  In  pursuance  of  this  constitu- 
tional authority.  Congress  passed  the  act  of  May  31, 1790,  1  Story,  L.  U.  S.  94;  and 
the  act  of  April  29,  1809,  2  Story,  L.  U.  S.  866;  both  now  repealed  by  the  act  of  Feb- 
ruary 3, 1831,  4  Sharsw.  Cont.  of  Story,  L.  U.  S.  2331 ;  with  a  saving  of  such  rights 
as  may  have  been  obtained  In  conformity  to  theirprovision.  As  to  &e  necessity  of 
complying  with  the  provisions  of  the  acts,  see  Wheaton  v.  Peters,  8  Peters,  591 ; 
Ewen  V.  Coxe,  4  Wash.  C.  C.  487;  Brooks  v.  Cock,  4  Nev.  &  M.  658;  3  Ad.  dc  Ell. 
138 ;  1  Har.  ds  WoU.  139 ;  4  Bingham*  334.0^ 

[And  the  act  fiirther  directs,  that  if  at  the  end  q{  that  term,  the  author 
himself  be  still  living,  the  right  shall  then  return  to  him  for  another  term 
of  the  same  duration.] 

II  Soon  after  the  union  with  Ireland  an  act(i)  was  passed  establishing 
a  law  of  copyright  throughout  the  United  Kingdom,  the  main  providons 
of  which  are  similar  to  those  of  the  8  Ann.  c.  19,  and  by  the  54  G.  3,  c. 
156,  the  auAor's  copjrright  is  extended  to  twenty-eidit  years  from  tiie  day 
of  publication,  and  with  a  further  term  for  the  residue  of  his  life  in  the 
event  of  his  being  alive  at  the  expiration  of  the  twenty-eight  years. 

(&)  41  O.  3,  c.  107. 

§  8.  And  by  the  eighth  section:  if  the  author  of  any  book  which  shaD 
not  have  been  published  fourteen  years  at  the  passing  of  this  act  shall  be 
Aen  living,  and  shall  die  before  the  expiration  of  the  first  fourteen  years, 
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his  representatives  shall  have  a  further  term  of  fourteen  years  after  the  ex* 
piration  of  the  first  term.|| 

ilt  Tvas  determined  by  the  Court  of  King's  Bench  in  the  great  case  of 
lar  v.  Taylor,  Yates,  J.,  dusent.y  that  an  exclusive  right  in  authors  ex-* 
isted  by  the  common  law.  But  afterwards  in  the  case  of  Donaldson  v. 
Becket,  before  the  House  of  Lords,  which  was  finally  detennined  12th 
Februaiy,  1T74,  it  was  holden,  that  no  copyright  subsists  in  authors  after 
the  expiration  of  the  several  terms  created  by  me  above  statute  of  Queen 
Anne.  In  consequence  of  this  decision  an  act  (a)  was  passed  in  the  fol- 
lowing year  for  enabling  the  two  universities  in  England,  the  four  univer- 
sities m  Scotland,  and  me  colleges  of  Eton,  Westminster,  and  Winchester, 
to  hold  in  perpetuity  their  copyright  in  books  given  or  bequeathed  to  them 
by  authors  or  their  representatives,  upon  trust  that  the  profits  arising  from 
the  printing  or  reprinting  of  such  books  shall  be  applied  as  a  fund  for  the 
advancement  of  learning  and  other  beneficial  purposes  of  education. 

4  Burr.  3303.  /i  By  the  common  law  of  Pennsylyania,  an  author  is  not  entitled  to  a 
p«rpetaal  copyright.    Wheaton  ▼.  Peters,  8  Pet.  591  .g'    (a)  Stat.  15  G.  3,  c.  54. 

Although  a  plaintiflf  should  establish  his  right  only  as^to  a  part  of  a 
work,  yet  the  Uourt  o&  Chancery  will  grant  an  injunction  to  restrain  the 
publication  of  such  part.  If  an  author  has  sold  all  Ins  interest  in  the  copy^ 
right  he  has  no  resulting  right  at  the  end  of  the  first  fourteen  years,  as 
against  his  own  assignee,  and  will  be  enjoined  from  republishing. 

Caman  ▼.  Bowles,  3  Br.  Ch.  R.  80,  Ibid.  /6Rundell  v.  Marray,  1  Jacobs,  311 ; 
Lewis  Y.  Fallarton,  3  Bear.  ^,ff 

If  there  are  several  invasions  of  a  copyright  by  different  persons,  the 
proprietor  cannot  join  diem  all  in  one  bill,  but  must  file  separate  bills 
agamst  each. 

Dilly  V.  Doig,  3  Yes.  jun.  486. 

pit  seems  to  be  illegal  to  publish  part  of  a  cause  depending  in  a  court 
of  justice. 

3  Russell  R.  607.||  ^The  written  opinions  of  the  Judges  of  the  Supreme  Court  deli- 
vered by  them  cannot  be  the  subject  of  a  copyright.  Wheaton  v.  Peters,  8  Pet.  591. 
But  law  reparti  are  to  be  considered  (as  to  copyright)  as  any  other  literary  work. 
Hedges  ▼.  Welsh,  3  Irish  Eq.  366;  Saunders  y.  Smith,  3  My.  &  Craig,  711.^^ 

See  &rther,  tit.  "  Injunction,"  vol.  5.  |[And  as  to  the  general  copy- 
right of  authors,  which  has  no  connection  with  this  title,  yide  Grodson  on 
Patents  and  Copyright.  || 

id  And  Hudson  ▼.  Patten,  1  Root,  133 ;  Gould  ▼.  Banks,  8  Wend.  563;  Binns  y.  Wood- 
ruff, 4  Wash.  C.  C.  R.  48 ;  Wheaton  y.  Peters,  8  Pet  591 ;  Nichols  y.  Ruffgles,  3  Day 
Gas.  145 ;  Barfield  y.  Nicholson,  3  Sim.  &  Stu.  1 ;  Lawrence  y.  Smith,  Jacobs,  471 ; 
Baily  y.  Taylor,  1  Russ.  &  My.  73 ;  S.  C,  Tarn.  395 ;  Paigre  y.  Townsend,  5  Russ. 
395 ;  Delendre  y.  Shaw,  3  Sim.  337 ;  Mawman  y.  Teg'^,  3  Russ.  385 ;  Gray  y.  Rus- 
sell, 1  Stoiy,  11 ;  Hodges  y.  Welsh,  3  Irish  Eq.  366;  Tradeller  y.  Weller,  3  Russ.  & 
My.  347;  Lewis  y.  Fullerton,  3  Beay.  6;  Martin  y.  Wright,  6  Sim.  397;  Chappell 
y.rurdy,  4  Y.  &  Coll.  485 ;  Saunders  y.  Smith,  3  My.  &  Craig,  711 ;  Bentley  y.  Fos- 
ter, 10  Sim.  339;  Campbell  y.  Scott,  11  Sim.  31;  Monk  y.  Harper,  3  Edw.  109; 
Sweet  y.  Caton,  11  Sim.  573.0f 

9^  Cfthe  Contbrwium  of  the  SSngU  QrantB  and  LeUen  Patent^  as  to  their  being  good 
«r  voidf  and  herein^  of  the  jSSng*s  being  deceived  in  his  Grant* 

As  the  king's  grants  proceed  chiefly  from  his  own  bounty,  and  his  letters 
patent  are  records  of  a  high  nature,  they  ought  to  contain  the  utmost  tru^h 
and  certainty,  and  have  in  all  times  been  construed  most  &yourafoly  for 

n2 
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the  .king  (a^  contrary  to  the  grants  of  common  persons;  and  accordingly  in 

a  great  vanety  of  cases  we  find  incertainty,  misrecitals,  false  suggestions, 

and  all  such  matters  as  show  that  the  king  was  deceived  in  his  giiant,  held 

such  reasons  as  have  been  sufficient  to  vitiate  the  grants. 

Plow.  333;  Co.  44;  6  Co.  55;  7  Co.  19;  8  Co.  56.  (a)  2  Co.  24;  8  Co.  145; 
Hob.  284;  Pollexf.  418;  {3  Cain.  293,  Jackson  v.  Reeres.  See  3  Cran.  70,71.} 
IQu.  Whether  the  king,  proceeding  by  and  with  the  advice  of  parliament,  is  in  that 
situation,  in  respect  of  which  he  is  under  the  special  protection  of  the  law,  and  can  be 
considered  to  be  deceived  in  his  grant  t    2  H.  fil.  500.] 

fi  At  common  law,  in  order  to  make  a  ^ant  void  in  ioto  for  fraud  or 

covin,  the  fraud  or  covin  must  infegt  the  whole  transaction,  or  be  so  mixed 

up  with  it  as  hot  to  be  capable  of  a  distinct  and  separate  consideration. 

Winn  V.  Patterson,  9  Peters,  664 ;  and  see  Smith  v.  Richards,  13  Peters,  26;  Jack- 
son V.  Moore,  6  Cowen,  706. 

A  patent  obtained  fraudulently,  or  contrary  to  the  rules  of  the  land  office, 
is  voidable  or  void  in  a  court  of  law  as  well  as  in  equity. 

Garretson  v.  Cole,  1  Har.  &  J.  370 ;  and  see  Overton  v.  Campbell,  5  Hayw.  165 ;  Polk's 
Lessee  v.  Hill,  2Tenn.  154.      But  see  Reynolds  v.  Flynn,  1  Hayw.  106;  Sears  y. 

Parker,  Ibid.  126;  Cupples  v. ,  Ibid.  456;  Strothers  v.  Cathey,  1  Murph.  401 ; 

Bagwell  V.  Broderick,  13  Peters,  436.  Fraud  in  procuring  the  patent  cannot  be  given 
in  evidence  in  a  suit  for  trying  the  title.  Williams  v.  Wells,  1  Car.  Law  Rep.  383. 
Nor  against  a  subsequent  grantee  without  notice.  Miller's  Lessee  v.  Holt,  1  Tenn. 
117.gf 

In  a  matter  therefore  in  which  such  great  exactness  has  been  required, 
it  may  be  necessary  in  the  first  place  to  lay  down  the  following  general 
rules: 

First,  That  in  the  construction  of  letters  patent  every  false  recital  in  a 
part  material  will  not  vitiate  the  grant,  if  the  king's  intent  sufficiently  ap- 
pears ;  this  was  so  held  in  the  case  of  The  King  and  Bishop  of  Chester,(6) 
where  the  ^nt  was  made  to  a  person  as  a  knight,  who  in  truth  was  no 
knight;  and  though  the  grant  was  held  void  for  this  reason  in  B.  R.,  yet 
the  judgment  was  reversed  in  parliament. 

(b)  5  Mod.  297;  3  Salk.  560;  Carth.  440;  Skin.  651,  pi.  1;  Ld.  Raym.  292,  S.  C. 

Secondly,  That  if  the  king  is  not  deceived  by  the  false  suggestions  of 
the  party,  but  only  mistaken  by  his  own  surmises,  this  will  not  vitiate  his 
grant ;  and  so  was  the  resolution  in  the  case  of  The  King  v.  Kemp.(c) 

(e)  4  Mod.  277;  Carth.  350;  Comb.  334;  Salk.  465,  pi.  2;  Skin.  446,  pi.  4;  Ld. 
Raym.  50,  S.  C. 

(i  A  legislative  grant  and  confirmation  vests  an  indefeasible  and  irrevo- 
cable title. 
Terrott  v.  Taylor,  9  Cranch,  43 ;  Bagnell  v.  Broderick,  13  Peters,  436. 

Where  a  law  is  in  its  nature  a  contract  and  absolute  rights  have  vested 
under  it,  a  repeal  of  the  law  cannot  divest  those  rights. 
Fletcher  ▼.  Peck,  6  Cranch,  87. 

A  grant  from  the  commonwealth  must  be  avoided  by  matter  of  as  high 
a  nature  and  cannot  bie  avoided  by  matters  dehors  the  grant. 
Bledsoe  y.  Wells,  4  Bibb,  329.0^ 

Thirdly,  That  though  the  king  mistakes  either  in  matter  of  law  or  &ct, 
yet  if  this  is  not  any  part  of  the  consideration  of  the  grant  it  will  not  vitiate 
it ;  and  so  is  Lord  Chandos's  esse  J  d)  which  was  thus :  Henry  the  Seventli 
granted  to  Lord  Chandos  a  manor  m  tail,  and  the  same  king  by  other  let^ 
ters  patent  reciting  die  former  grant,  and  that  the  said  Lord  Chandos  had 
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surrendered  the  same  to  be  canceled,  and  that  the  same  had  been  can- 
celled, by  reason  whereof  the  king  was  and  is  seised  in  fee,  did  grant  the 
said  manor  to  husband  and  wife,  and  to  the  heirs  of  the  husband,  &c. 
Now,  though  by  the  surrender  of  the  first  letters  patent  the  estate-tail  was 
not  determined,  and  so  the  king  not  seised  of  the  manor  in  fee  as  he  recited 
he  was  in  the  second  grant — for  he  had  only  a  reversion  in  fee  expectant 
upon  the  determination  of  the  estate-tail — ^yet  the  cause,  viz.,  by  virtue 
whereof  toe  are  seised  in  Jeey  being  what  the  king  collected  to  be  the  con- 
sequence of  the  surrender,  and  not  at  all  owing  to  the  misinformation  of  the 
party,  either  as  to  the  entail  or  surrender,  the  mistake  which  he  made  being 
no  part  of  the  consideration,  the  grant  was  held  good.(e) 

(d)  6  Co.  55,  Ld.  Chandos's  case,  {e)  It  is  said  the  king  may  grant  without  any  con- 
sideration.   Hoh.  330.— So,  if  the  consideration  be  not  a  fall  one,  it  is  no  objection; 

for  kings  are  supposed  to  be  bountifnl.    Vem.  379. ^If  the  king  be  deceived  in  a 

consideration  real  execatory  it  will  avoid  the  grant ;  but  not  in  a  consideration  per- 
sonal executed.  Freem.  333.  For  this  difference,  vide  5  Co.  93 ;  Jenk.  304;  10  Co.  67 ; 
but  in  5  Co.  94,  Berwick's  case,  it  is  said  to  be  a  maxim,  that  if  the  consideration  which 
18  for  the  benefit  of  the  king,  be  it  executory  or  executed,  or  be  it  of  record,  or  not  of  re- 
cord, if  he  be  not  true  or  not  truly  performed,  or  if  any  prejudice  may  arise  to  the  king  by 
reason  of  the  non-performance  thereof,  the  letters  patent  are  void ;  and  vide  Moor,  393 ; 
Hob.  331 ;  3  Leon.  348 ;  Plow.  454 ;  Skin.  663 ;  Lane,  3,  76;  Dyer,  253. 

y8  The  possession  of  the  grant  of  land  from  a  state  carries  with  it  a  pre- 
sumption that  all  the  legal  requisites  for  obtaining  it  were  complied  with 
and  the  public  dues  paid. 

Thompson  v.  Hauser,  3  Rep.  Con.  Ct.  356 ;  Dobson  v.  Cocke,  1  Tenn.  Rep.  314 ; 
Lessee  of  Brown  v.  Galloway,  Peters,  C.  C.  291 ;  Stringer  v.  Lessee  of  Young, 
3  Peters,  337.g^ 

Fourthly,  That  the  words  ex  certd  scientid  et  mero  motUy  in  the  king's 
charters  and  letters  patent,  do  occasion  them  to  be  taken  in  the  most  be- 
nign and  liberal  sense,  according  to  the  intent  of  the  king  expressed  in  his 
grant. 

Bro.  PaieniMj  pi.  80;  Plow.  337 ;  6  Co.  56 ;  7  Co.  14 ;  3  Leon.  349. But,  where 

the  lung  in  his  grant  recites  a  thing  which  is  false,  that  shall  not  make  the  patent  good, 
although  the  words  be  ex  certd  icierUid  et  mero  motu,  10  Co.  113;  3  Leon.  349; 
Plow.  503;  3  Co.  4;  Savil,  5,  37;  Dyer,  300;  3  Salk.  561.  ||In  Rex  v.  Capper, 
5  Price,  317,  it  was  doubted  whether  the  words  ex  certd  acientid  et  mero  motu  reduced  a 
royal  grant  to  the  same  rules  of  construction  as  a  private  grant.  || 

Fifthly,  That  though  in  some  cases  general  words  of  a  grant  may  be 
qualified  by  the  recital,  yet  if  the  king's  mtent  is  plainly  expressed  in  the 
granting  part,  it  shall  enure  according  to  that,  and  is  not  to  be  restrained 
by  the  recital. 

So  held  in  the  case  of  the  king  and  Bishop  of  Chester,  which  is  grounded  on  Legatt's 
case,  10  Co.  113. 

/@The  validity  of  a  legislative  grant  does  not  depend  on  its  containing 
the  technical  terms  usual  in  a  conveyance. 
Rutherford  v.  Greene's  Heirs,  3  Wheat.  196. 

The  mistake  of  the  surveyor  or  secretary  who  filled  up  the  grant  shall  not 
prejudice  the  grantee. 

Person  v.  Roundtree,  Martin,  18 ;  Philips  v.  Erwin,  1  Tenn.  Rep.  335 ;  Biakemore 
T.  Ciiambless,  1  Tenn.  Rep.  3. 

A  subsequent  grantee  cannot  avoid  a  prior  grant  on  account  of  a  fraud 

practised  in  the  state  in  obtaining  it. 

Dobson  ▼.  Cocke,  1  Tenn.  Rep.  314 ;  and  see  Smith  v.  Winten,  1  Tenn.  Rep.  330.8f 
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In  a  quare  impeditj  it  was  found  by  a  special  verdicty  that  King  Henry 
the  Eighth  was  seised  in  fee  of  the  manor  of  Leybum  in  Kent,  to  which 
the  advowson  of  the  church  of  Leybum  is  appendant,  (which  manor  came 
to  the  king  by  the  dissolution  of  monasteries,  having  been  part  of  the  po»* 
sessions  of  the  abbot  of  Gray  church,)  and  that  he  granted  the  manor  to 
the  archbishop  of  Canterbury  and  his  successors,  saving  the  advowson ; 
afterwards  the  archbishop  regranted  the  manor  and  the  advowson  to  the 
king,  his  heirs,  and  successors ;  after  which  the  kin^  grants  the  manor 
with  the  appurtenances,  and  this  advowson  (naming  it  m  particular)  which 
lately  did  belong  to  the  archbishop  of  Canterbury  and  to  the  abbot  of  Gray 
church,  together  with  all  privileges,  profits,  commodities,  &c.y  in  as  ample 
manner  as  they  came  to  the  king's  hands  by  the  grant  of  the  archbishop,  or 
by  colour  or  pretence  of  any  grant  from  the  archbishop,  or  by  surrender  of 
the  late  abbot  of  Gray  church,  or  as  amply  as  they  are  now  or  at  any  time 
were  in  our  hands,  to  Sir  Edward  North  and  his  heirs ;  and  the  Question 
was.  Whether  by  this  grant  the  advowson  did  pass  ?  and  adjudgea  that  it 
did;  for  though  here  was  a  &lsity  or  misrecital,  the  advowson  never 
having  been  in  the  hands  of  the  archbishop,  yet  that  not  being  material, 
as  the  king  could  not  be  said  to  be  deceived,  having  granted  the  advow- 
son expressly  by  name,  it  was  adjudged  ut  suprh. 

Mod.  195;  2  Mod.  1 ;  3  Keb.  448,  The  King  t.  Sir  Francis  Claris 

In  the  argument  of  the  above  case,  the  following  points  were  laid  down 
as  supported  by  the  authorities  in  the  margin : 

1.  Where  a  particular  certainty  precedes,  it  shall  not  be  destroyed  by 
an  uncertainty  or  a  mistake  coming  after. 

Cro.  Eliz.  34,  48;  Velv.  43;  3  Leon.  163;  And.  148;  3  Godb.  433;  Markham'i 
case ;  10  Co.  Legatt's  case,  fi  When  natural  bonndanea  are  called  for,  tbereontiol  the 
couraee  and  distances.  Den  ▼.  Harris,  1  Ha¥w.  3Sfii ;  Witbertpoon  t:  Blanke,  Ibid* 
496;  Sandifer  t.  Foster,  Ibid.  337;  Hartsfield  ▼.  Westbrook,  Ibid.  356;  Storke  t. 
Johnson,  3  Rep.  Con.  Ct  9 ;  Sumpter  t.  Bracy,  3  Bay.  515 ;  M'lvers*  Lessee  y.  Walkex« 
9  Crancb,  173;  S.  C.  4  Wheat.  444;  How  ▼.  Bass,  3  Mass.  380;  Pemam  ▼.  Wead, 
.6  Mass.  131;  Genish  y.  Beam,  11  Mass.  198;  Dayis  t.  Rainsford,  17  Mass.  3(>7; 
Mayhew  t.  Norton,  17  Pick.  357 ;  Forest  t.  Spauldinr,  19  Pick.  445 ;  Sima*  Lessee  ▼. 
Baker,  Cooke  R.  146;  Hickman  t.  Tate,  Ibid.  460 ;  Higly  t.  Bidw^l,  9  Con.  447 ; 
Hartshomey.  Wrifl[ht,  1  Peters,  C.  C.  R.  64 ;  1  Marsh.  17 ;  5  Monr.  175 ;  3  Bibb.  805; 
1  Marsh.  96 ;  IJ.  J.  Marshall,  448 ;  9  Cowen,  661 ;  5  Cowen,  371 ;  Ibid.  346 ;  6  Cow. 
706 ;  8  Wend.  183.0^ 

2.  That  there  is  a  difference  when  the  king  mistakes  his  title  to  the  pre- 
judice of  his  tenure  or  profit,  and  when  he  is  mistaken  only  in  some  de- 
scription of  his  grant,  which  is  but  supplemental,  and  not  material  nor  is- 
suable. 

31  E.  4,  49 ;  33  H.  7,  6;  36  H.  8,  37;  9  E.  4,  II,  13;  Lane,  111;  3  Co.  54. 

3.  That  distinct  words  of  relation  in  the  king's  grant  are  good  to  pass 
away  any  thing. 

Balst.  4 ;  Dyer,  350 ;  9  Co.  34 ;  10  Co.  4,  Whistler's  caae. 

4.  That  when  tbe  king's  grants  are  upon  a  valuable  consideration,  they 
shall  be  construed  favourably  for  the  patentee  for  the  honour  of  the  Vi>gr 

^  lost  446, 447;  6  Ca,  Sir  John  Moline's  ease  ;  10  Co.  65. 

^If  the  state  have  no  title  to  the  thing  granted,  or  if  the  officer  had  no 
Mthority  to  issue  it,  the  grant  is  Toid. 

Wilcox  T.  Jackson,  13  Peters,  490 ;  Polk's  Leasee  T.WeDddl,  6  Wheat  S98$  8.  C. 
9  Camch,  87 ;  New  Oiisans  y*  The  Uiuled  iStotet,  10  Pletm,  668. 


PREROGATIVE.  163 

(F)  Of  the  King's  Grants  and  Lettera  Patent     ((hminidion.) 

No  grant  of  land  by  the  United  States  can  affect  pre-existing  titles. 

City  of  New  Orleans  t.  De  Armas,  9  Peters,  334 ;  Taylor  t.  Brown,  5  Cranch,  334 ; 
Voorfaees  t.  Porter,  3  Marsh.  38. 

Whenever  the  question  is  whether  the  title  to  property  which  had  be- 
longed to  the  United  States  has  passed,  it  must  be  resolved  by  the  laws  of 
the  United  States,  but  whenever  the  property  has  passed  according  to  these 
laws,  then  it  is  liable  to  state  legislation,  which  is  not  inconsistent  with  the 
titie  vested  according  to  the  laws  of  the  United  States. 

Wilcox  T.  Jackson,  Lessee  of  M'Connell,  13  Peters,  490;  and  see  Attorney-general 
T.  Parmenter,  10  Price,  378;  Attorney-general  ▼.  Gal  way.  Beat.  398;  S.  0.  f  Moll. 
95 ;  Cranshaw  v.  Slate  River  Company,  6  Rand.  345 ;  Arnold  t.  Munday,  1  Halst.  1. 

The  legislature  cannot  take  the  property  of  one  individual  with  or  with- 
out compensation  in  order  to  give  it  to  another. 
Norman  ▼.  Heist,  5  W.  &  S.  171.8^ 

One  Southwell  and  his  wife  being  seised  of  the  parsonage  of  Horsham 
to  them  and  the  heirs  of  the  husband,  by  deed  dated  10th  May,  granted 
the  same  to  King  Henry  the  Eighth,  in  consideration  whereof  tiie  same 
king,  by  his  letters  patent,  dated  the  21st  July  following,  granted  the 
vicarage  of  Harley  to  them  and  the  heirs  of  the  husband  ;  after  which,  and 
on  the  26th  July  following,  the  deed  10th  May  was  enrolled ;  and  it  was 
objected,  that  the  king  was  deceived  in  the  consideration,  as  nothing 
passed  by  the  deed  before  enrolment,  and  therefore  the  grant  void ;  but 
notwithstanding  this  it  was  held,  that  here  was  no  deceit  in  effect,  that 
though  the  deed  could  not  be  pleaded  as  such  before  enrolled,  yet  it  took 
its  force  and  effect  from  the  execution ;  and  to  that  the  enrolment  shall 
have  relation,  so  as  to  make  it  good  ab  inMo. 

Hob.  330,  Needier  ▼.  Bishop  of  Winchester. 

If  the  king  recites  the  consideration  to  be  the  services  of  the  patentee, 
though  none  were  done  by  him,  or  if  he  recites  that  a  manor  came  to  him 
by  escheat,  when  in  truth  it  was  his  inheritance ;  these  will  not  vitiate  the 
grant ;  sediSj  if  they  are  the  surmises  of  the  party. 

Plow.  455,  Sir  Thomas  Wroth's  case. 

Queen  Elizabeth  being  seised  of  a  great  waste  in  the  parish  of  Chipnam, 
granted  a  moiety  of  a  yard-land  in  the  said  waste  to  the  mayor  and  bur- 
gesses of  Chipnam,  wiuiout  any  certainty,  name  or  description  ;  and  after- 
wards granted  the  said  waste  to  H.  And  it  was  adjudged,  that  this  first 
grant  was  void,  not  only  against  the  queen,  but  against  the  second  paten- 
tee, for  incertainty ;  and  (a)  that  it  could  not,  as  in  case  of  a  common  per- 
son, be  made  good  by  any  election  of  the  patentee. 

Leon.  30,  Sir  Walter  Hangerford's  case,  (a)  13  Co.  86,  L.  P. ;  and  ride  title  Eleo' 
Hon. 

Edward  the  Sixth  granted  totam  Ulam  rectoriam  de  Dak^  ac  omnes  (fe- 
cimasj  ifc^  qtue  quidem  omrda^  et  smgula  pnemissa  are  of  the  true  yearly 
value  of  32/.,  and  at  the  time  of  this  grant  there  was  a  farm  in  the  parish 
of  Dale,  in  lease  under  a  ^^early  rent ;  and  though  the  words  qtue  quidem 
OTnma^  &c.,  refer  only  to  tithes  of  that  yearly  value,  and  it  might  be  the 
king  intended  to  pass  no  more,  yet  havmg  granted  totam  Ulam  rectoriam 
generally,  it  was  adjudged,  that  the  tithes  of  that  farm  should  pass,  though 
it  made  it  more  than  32/.  per  arm, 

3  Roll.  R.  118,  Dixon's  case. 

K  the  king  grants  totum  iUud  manerium  swum,  sive  totam  Ulam  rectoriam 
Vol.  Vnf — 20 
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sive  advocaUonem^  &c.,  if  he  had  a  manor  and  no  rectoiy,  or  an  adrowson 
and  no  rectory,  or  a  manor  or  a  rectory  impropriate,  yet  that  which  he 
had  shall  pass,  because  it  was  the  efiect  of  the  grant ;  and  in  this  case  a 
rule  was  laid  down,  viz.,  that  (a)  if  the  king's  grant  may  be  taken  to  two 
intents,  one  of  which  may  be  good,  and  the  other  not,  it  shall  be  con- 
strued to  such  intent  that  the  grant  may  take  efiect. 

B  Co.  167;  Lane,  89;  Oamberland's  case.  f(S)DaT.  46;  7  Co.  14 1  5  Mod.  SOL 
/g  A  grant  may  be  good  in  part  and  Toid  as  to  Uie  reeidue,  as  where  the  title  in  the 
grantor  is  only  to  part  of  the  land.  Patterson's  Lessee  y.  Jenks^  3  Peters,  335 ;  Arnold 
V.  Manday,  1  Halst.  i,^ 

If  the  king  grants  a  manor  with  such  privileges  and  franchises  as  the 
dean  and  chapter  of  St»  Paul's  formerly  enjoyed  therein^  it  is  a  good  grant 
because  of  the  certainty  to  which  it  relates. 

Cro.  EUiz.  513, 513,  Lord  Darcie's  case. 

So,  a  grant  of  a  manor,  habend,  to  the  grantee  and  his  heirs  adeo  fleni 
€t  integrh,  as  it  came  to  the  hands  of  the  jcine  by  the  attainder  of  J  S,  or 
as  is  contained  in  such  letters  patent,  or  the  luce,  is  good  according  to  the 
rule,  id  cerium  est  quod  cerium  reddi  potest. 

10  Co.  63,  Whistler's  case. 

||But  where  a  liberty  in  a  certain  manor  was  granted  to  A,  who  granted 

the  manor  with  all  liberties,  fltc,  to  the  crown,  and  the  crown  granted  the 

manor  again  to  B,  with  all  liberties,  &c.,  in  as  full  and  ample  manner  as 

A  had  it)  such  regrant  did  not  pass  the  liberty  to  B,  notwithstanding  the 

words  of  reference ;  for  the  franchise  became  extinct  by  reunion  to  the 

crown,  and  being  so  it  could  not  be  created  de  novo  by  mere  general 

words. 

Rex  ▼.  Capper,  5  Price,  358;  and  ride  Attorney-Gen.  Y.  Marq.  of  DoWnshire, 
Ibid.  369.1 

'    King  £dward  the  Sixth  being  seised  of  the  manor  of  Cleobery,  then 

late  parcel  of  the  possessions  of  the  late  Earl  of  March,  whereof  a  great 

wood  was  parcel,  grants  this  wood  to  the  Lord  Paget  in  fee ;  from  the 

Lord  Paget  it  came  to  the  Lord  Seymour,  and  by  his  attainder  it  returned 

to  Edward  the  Sixth  again ;  from  Edward  the  Sixth  the  manor  and  wood 

came  a^n  to  Queen  Mary,  and  from  her  to  Queen  Elizabeth,  who  grants 

to  the  Earl  of  Leicester  this  manor,  nuper  parcell.  possessionum  nuper 

comitas  MarcJdtey  et  omrda  aV  ter^  bosc^  et  /ueredUamenta  manerio  prm^ 

spedant,'  vel  id  pars,  parceW  sive  membrum  inde  antehac  habUa,  cogniia 

sive  repidata  existen* ;  and  it  was  adjudged  that  these  woods  did  pass. 

Dyer,  363;  Co.  Ent.  383,  The  Queen  r.  Thornton. 

Sir  Francis  Fortesoue  being  seised  of  a  manor,  grants  the  same  to  the 
Earl  of  Denbigh,  except  such  lands  as  were  then  held  for  life  by  copy ; 
afterwards  the  inheritance  of  this  copyhold  was  mnted  to  the  Earl  of 
Denbigh,  and  then  the  copyholder  dies,  and  the  earl  grants  by  copy  again ; 
and  afterwards  forfeited  sJl  to  the  king,  who  granted  the  manor  and  every 
part  and  parcel  thereof,  or  that  is  reputed  parcel  thereof,  to  the  Ekurl  of 
Clarendon ;  and  the  question  was,  Whether  this  copyhold,  having  been 
thus  severed,  passed  by  the  words,  reputed  parcel,  or  not  ?  and  adjudged 
dltat  it  did. 

Pollexf.  410;  Freem.  307,  Lee  ▼.  Browne. 

If  the  king  grants  to  J  S  lands  and  the  mines  therein  contained,  and 
royal  mines  are  found  in  them,  Aey  shall  not  pass ;  for  the  king's  grant 
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shall  not  be  taken  to  a  double  intent  ;(a)  and  the  most  obvious  intent  is, 
that  they  should  only  pass  the  common  mines  that  are  grantable  to  a  com- 
mon person. 

Plow.  336.  (a)  Mines  royal,  amercements  royal,  esoheats  royal,  shall  not  pass  by 
general  words,  of  all  mines,  amercements,  and  escheats.    Dar.  17,  57. 

So,  a  grant  of  bona  fehnum^  &c.,  will  not  pass  the  goods  of  one  who 
stands  mute  and  will  not  plead. 

8  H.  4, 3,  pi.  3;  Raym.  943,  cited ;  and  vide  Roll.  R.  399;  19  Co.  76;  Jenk.  395; 
S  Roll.  Abr.  194;  Owen,  155;  Sand.  375;  Vent  39;  Sid.  149;  9  Mod.  107. 

II And  a  ^ant  olbona  et  cataUa  fdomim  will  not  pass  stock  or  money  in 
the  funds,  for  they  are  not  goods  and  chattels. 

Rex  y.  Capper,  5  Price,  917.| 

[The  king  granted  to  a  ranger  of  a  forest  all  manner  of  toood  blown  or 

thrown  down  oy  the  toindj  and  all  dead  woodj  and  the  boughs  and  branches 

of  trees  and  wood  in  the  foresty  cvJLoff  or  thrown  down^  cmd  house-bote  and 

Jhre'-botey  for  himself  and  the  foresters  and  keepers.     It  was  adjudged,  that 

\mder  these  words,  branches  cut  from  trees  felled  for  his  majesty's  use  did 

not  pass. 
AtttHrney-Oeneral  ▼.  Lord  Stawell,  Anstr.  593.] 

By  the  statute  of  17  E.  2,  (stat.  1,)  &  Prarogaiwd  Regis^  the  king's 

gift  or  grant  of  land,  manors,  cum  perttnentiisy  conveyeth  not  knight's  fees, 

adyowsons,  or  dowers,  without  express  words,  though  it  be  otherwise  in 

case  of  a  common  person. 
10  Co.  64. 

But,  if  a  manor  with  an  advowson  appendant  be  in  the  hands  of  the 
king  by  escheat  or  by  purchase,  and  he  at  this  day  give  it  as  entirely  as 
J  S  held  it  before  it  came  into  our  hands  by  way  of  escheat,  or  as  J  S 
held  who  enfeofled  us,  in  such  case  the  advowson  shall  pass  without  say- 
ing in  the  charter  cum  Jeodis  et  advocoHonibus ;  because  the  law  in  such 
case  intends  that  the  king  is  apprized  of  his  right. 

10  Co.  64;  Plow.  951. 

So,  if  the  king  grants  eecUsicmhy  the  advowson  passes,  the(i)  intent,  and 
not  the  precise  words,  being  to  be  regarded  in  the  king's  grants. 

Latch.  248.  {h)  The  kinff^s  grant  of  the  vicarage  of  D  will  not  pass  the  advowson 
of  the  vicarage  of  which  the  Icing  was  seised.     Cro.  Eliz.  163. 

A  grant  of  stewardship  of  several  manors  by  name,  without  mentioning 
in  what  county,  has  been  held  good,  though  uncertain ;  notwithstanding 
it  was  objected  that  the  king  may  have  divers  manors  of  the  same  name, 
and  no  issue  can  be  taken  which  manors  the  king  intended  to  pass.(c) 

9  Co.  49 ;  4  Mod.  979,  cited,  (a}  In  |)]eading  it  ouffht  to  be  alleged  in  what  conn- 
ties  the  manore  lie,  as  the  plaintifif  did  in  the  Earl  of  Shrewsbury's  case,  and  if  the 
other  party  plead  non  conumU  upon  trial  of  the  issue,  the  eif  cumstanoes  (mentioned  by 
the  court)  may  be  given  in  evidence,  to  prove  what  manor  was  granted.  Vide  9  Co. 
47  a. 

So,  a  grant  to  the  Earl  of  Rutland,  a  tempore  plena  tetatisy  when  in  truth 
he  was  of  age  long  before,  was  adjudged  a  good  patent,  because  it  was 
the  intent  of  the  king,  that  it  should  commence  from  that  time ;  and  if  that 
could  not  be,  then  for  the  time  to  come. 

8  Co.  45 ;  9  Mod.  979,  cited. 

If  the  king,  being  tenant  in  tail  or  for  life,  grants  totum  staium  summy 
nothing  passes. 
Co.  46. 
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So  if  the  king,  being  seised  in  fee,  grants  the  lands  or  a  rent,  and  limits 
no  particular  estate  in  the  gift,  the  grant  is  void,  and  the  patentee  has  no 
freehold,  either  for  his  own  life  or  for  the  life  of  the  king,  nor  even  an  es- 
tate at  will ;  because  most  grants  proceeding  from  the  application  of  the 
subject,  they  ought  to  know  what  they  ask ;  and  if  that  do  not  appear, 
nothing  shall  pass  from  the  king  by  reason  of  the  incertainty. 

DaT.  43 ;  45  Roll.  Abr.  845 ;  Co.  43. 

So,  if  lands  are  riven  by  the  king's  letters  patent  to  a  man  and  his  heirs 
male,  this  is  void,  for  there  can  be  no  such  tenure ;  and  therefore  the  king 
is  deceived  in  his  grant.(a) 

Co.  Lit.  37  a;  Jenk.  199.  (a)  Contra  of  armories  or  arms  granted  by  the  king  to  a 
man  for  reward  of  senrice,  as  tne  same  is  descendible  to  the  heirs  male  lineal  or  collat- 
eral.   Co.  Lit  37  a. , 

So,  if  the  king  possessed  of  a  chattel  interest  grants  it  in  fee,  this  is  void. 
3  Lev.  134,  Travel  v.  Garteret. 

11  In  1631,  the  crown  granted  the  soil  along  the  coast  of  Hants  between 

hign  and  low  water-marks.     In  1784,  certain  persons  claiming  imder  this 

grant  erected  wharfs,  docks,  &c.,  between  high  and  low  water-marks  in 

Portsmouth  harbour;  held  that  no  eood  title  could  be  made  under  the 

crown  grant  to  this  particular  spot,  for  the  crown  had  been  in  possession 

for  150  years  after  the  grant,  which  possession  raised  a  presumption  against 

the  grant  itself,  and  there  was  no  sufficient  adverse  possession  on  the  part 

of  the  claimants  to  rebut  it. 

Paimeter  v.  Attomey*General,  1  Dow.  P.  C.  316;  and  see  Chad  v.  Tilsed,  S  Bro. 
&  B'mg.  403.11 

^Presumptions  of  a  grant  arising  from  lapse  of  time  are  applied  to  cor- 
poreal as  well  as  incorporeal  hereditaments,  but  may  be  rebutted  by  con- 
trary presumptions  ;  they  can  never  arise  where  all  the  circumstances  are 
perfectly  consistent  with  the  non-existence  of  the  grant. 

Ricard  v.  'Williams,  7  Wheaton,  59 ;  as  to  presamption  of  grant  generally,  see 
5  Cranch,  362 ;  6  Wheat.  481 ;  7  Wheat.  59,  536 ;  1  Paine,  457 ;  4  Mason,  397 ; 
10  Serg.  &  R.  68 ;  8  Serg.  &  R.  509 ;  16  Serg.  &  R.  390 ;  8  Watts,  337 ;  8  Watts,  51 ; 
3  Wend.  13 ;  3  Wend.  149  ;  4  Wend.  543 ;  6  Wend.  338;  3  Aik.  366;  4  Greenleaf, 
508 ;  3  Har.  &  J.  463 ;  5  Har.  &  J.  467 ;  6  Har.  &  J.  336 ;  3  Rand.  563 ;  1  Greenl. 
17 ;  3  Conn.  607;  3  Taylor,  131 ;  3  Nott  &  M«C.  96 ;  3  Rep.  Con.  Ct.  430;  1  Bay, 
36;  7  Johns.  5;  6  Johns.  133;  3  Met.  363;  3  Pick.  408;  33  Pick.  85;  16  Pick.  137; 
17  Pick.  355;  3  Tenn.  R.  308,  313;  3  Hals.  6;  Martin  ic  Yer.  338;  3  Penning. 
1050;  3  Hay.  13,387;  3  Dev.  403;  4  Dev.  180;  7  Monr.  418;  4  Younge&  C.  1; 
1  Ohio,  316, 349 ;  5  Ibid.  456  ;  N.  C.  Term  Rep.  131 ;  5  Watts  &  S.  305.gf 

3.  Where  the  £ing*$  Oraniee  ahaU  partake  of  his  Prerogative. 

A  chose  in  action  may  be  assigned  to  the  king,  as  also  granted  or  assigned 
by  him ;  and  in  this  latter  case,  the  grantee  may  either  sue  in  his  own  or 
in  the  long's  name.  But  it  is  said  (6)  to  be  most  usual  to  sue  in  the  king's 
name,  in  order  to  take  advantage  of  his  prerogative. 

Dyer,  1,  pi.  7,  8,  in  marg.  Keil.  169.    (b)  1  P.  Wms.  353 ;  3  Yes.  181. 

i^The  same  right  of  priority  which  belongs  to  the  government  attaches 

to  the  claim  of  an  individual  who,  as  surety,  executor,  administrator,  or 

assignee,  has  paid  money  to  the  government. 

Act  of  Congress,  March  3d,  1799,  sect  65,  4  Story,  631 ;  Mott  v.  Maria's  Assiffnees* 
3  Wash.  C.  C.  R.  196 ;  Hunter  v.  The  United  States,  5  Peters,  173.  As  to  subroga- 
tion of  sureties  see  Burrows  v.  M*Whann,  Desaus.  409 ;  Curtis  v.  Kitchen,  8  Martin, 
706 ;  Nichoil  y.  De  Ende,  3  New  S.  310;  Tonegano  ▼.  Segnra,  3  New  S.  159,  and 
see  7  New  S.  133 ;  8  New  S.  348 ;  1  Louis.  R.  379, 410 ;  3  Louis.  R.  479 ;  A  Louis* 
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(F)  Of  the  King's  Gnnts  and  Letlen  Pitent    {Grantee.) 

R.  399;  8  Martin,  483;  6  Loaia.  R.  63,  479 ;  9  Pick.  439;  4  Dana,  98;  6  Paige, 
591 ;  7  Paige,  948;  6  GiU  &  Johns.  36 ;  9  Hill,  Ch.  966;  1  Bai.  Eq.  311 ;  10  Gill  & 
Johns.  66;  1  Greens.  Ch.  145;  7  Dana,  66;  8  Watts,  384;  10  Yerg.  310;  4  Har. 
(N.  S.)  181 ;  4  DeT.  360;  3  Lit.  414 ;  19  Wheat.  596.^ 

J  S  attainted  of  treason,  and  being  possessed  of  certain  obligations 
which  became  forfeited,  the  king  granted  them  to  the  wife  (a)  without  any 
words  enabling  her  to  sue  for  them  in  her  own  name ;  and  she  having 
sued  in  her  own  name,  it  was  held  that  she  well  might ;  for  the  law  allow- 
ing the  grant  good,  gives  by  implication  the  grantee  the  necessary  means 
of  attaining  the  benefit  of  it. 

Dyer,  30;  Sav.  9.    (a)  Owen,  113 ;  Cro.  Jac.  89,  like  point. 

So,  where  J  S  in  an  action  on  the  case  recovered  40002.  damages,  and 
afterwards  became  outlawed  in  a  personal  action ;  and  the  king  having 
granted  this  4000/.,  it  was  held,  that  the  grantee  may  levy  this  debt  by  ac- 
tion in  his  own  name,  or  by  extent  in  the  king's  name ;  though  he  has  no 
words  in  his  grant  to  sue  it  in  the  kind's  name,  as  is  usual  in  such  case  ; 
but  in  this  case  an  assignment  by  the  kmg's  patentee  was  held  void.(6) 

Cro.  Jac  179 ;  The  King  t.  Twine,  Sav.  133.    (b)  9  Lev.  49,  50 ;  Bro.  Disseia.  65. 

If  the  king  enters  without  title,  or  seizes  lands  by  a  void  or  insufficient 

office,  he  is  no  disseisor ;  but,  if  the  king  (c)  by  letters  patent  grants  lands 

so  seized,  and  the  patentee  enters,  he  is  a  disseisor ;  because  he  has  time 

to  inquire  into  the  legality  of  his  title,  which  the  king  is  supposed  to  want 

leisure  for. 

(e)  That  the  king's  patentee  shall  not  take  advantage  of  the  maxim  nullum  temput 
oeeurrit  regi.    Poph.  96. 

The  king  may  distrain  for  his  rent-service  in  any  lands  of  his  tenant ; 

so,  if  he  ha&  a  rent-charge  issuing  out  of  certain  lands,  he  may  distrain 

in  any  other  lands  of  the  party ;  but  his  grantee  cannot  do  so. 
Bro.  Frerog,  68. 

^  On  a  scire  facias  to  forfeit  a  grant  of  land  for  non-payment  of  rent  re- 
served, held,  that  if  the  payment  at  the  place  appointed  had  become  im- 
possible in  consequence  of  a  war  or  revolution,  it  was  no  forfeiture. 

People  of  Vermont  ▼.  The  Society  for  the  Propagating  the  Gospel,  1  Paine,  659. 

In  such  a  case  another  place  of  payment,  or  officer  to  receive  it,  should 
have  been  appointed  and  notice  given  to  the  defendant. 

People  of  Vermont  t.  The  Society  for  the  Propagating  the  Gospel,  1  Paine,  659. 

Where  a  right  of  re-entry  is  claimed  on  the  ground  of  forfeiture  for  non- 
payment of  rent,  there  must  be  proof  of  a  demand  of  the  precise  sum 
due  at  a  convenient  time  before  sunset  on  the  day  it  was  due — upon  the 
land  in  the  most  notorious  place  of  it,  altfaoudi  there  be  no  person  there 
to  pay  it,  and  that  there  was  no  sufficient  distress  between  the  day  it  fell 
due  and  the  day  of  the  demise. 

Conner  ▼.  Bradley  &  Wife,  1  Howard,  911 ;  Lessee  of  Livingston  v.  Kipp,  3  Wen- 
dall,  930 ;  M*Cormick  t.  Connell,  6  Serg.  &  R.  161 ;  N'ewman  v.  Rutter,8  Watts,  51 ; 
Jackson  y.  Collins,  11  Johns.  1. 

A  tender  of  rent  on  the  land  is  sufficient,  if  no  other  place  of  payment 
be  specified. 
Walter  t.  Dewy,  16  Johns.  999.g^ 

Originally  all  wrecks  were  in  the  crown,  and  tiie  king  has  a  right  to  a 
way  over  any  man's  ground  for  his  wreck ;  and  the  same  privilege  goes 

to  the  grantee  thereof. 
6  Mo£  149. 
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PRIVILEGE. 


Phivilege  is  an  exemption  from  some  duty,  burden,  or  attendance,  with 

which  certain  persons  are  indulged,  from  a  supposition  of  law,  that  the 

stations  they  fill,  or  the  offices  they  are  engaged  in,  are  such  as  require  all 

their  time  and  care ;  (a)  and  that  therefore  without  this  indulgence  it 

would  be  impracticable  to  execute  such  offices  to  that  advantage  which 

the  public  good  requires. 

/8  (a)  Taken  in  active  sense,  privilegre  is  a  particular  law,  or  t  particular  disposition 
of  the  law,  which  grrants  certain  special  prerogratives  to  some  persons  contrary  to  com- 
mon right.  In  its  passive  sense,  it  is  the  same  prerogative  granted  by  the  same  parti- 
cular law.    Bouv.  L.  D.  h.  tgf 

Under  this  description  we  shall  consider, 

(A)  The  Duties  and  Offices  from  which  certain  persons  by  reason  of  their  Privilege 

are  exempt, 
(6)  The  particular  privileges  in  Suits  allowed  Officers  and  Attendants  in  the  Courts 

of  Justice :  And  herein, 

1.  Who  are  the  Offieen  entilkd  to  Privilege* 

2.  Of  the  Privilege  and  Protection  allowed  thote  whoee  Jtiendanu  is  n€ee$mnly  re^ 

quired, 

3.  In  what  Ckua  thii  Privilege  ia  to  be  allowedf 

4.  Of  claiming  and  allowing  Privilege  f  and  therein^  thai  it  muti  be  9et  forth  and 

vleaded* 
6.  How  privileged  Peroone  are  to  tue  and  be  »ued, 

6.  Whether  there  can  be  Privilege  agaimt  Privilege* 
(C)  Privilege  of  Peers  and  Members  of  PariiamenU 

1.  Who  are  the  Perwone  entitled  to  {hie  Privilege, 

3.  How  far  thi$  Privilege  extende  to  their  Servantt  and  Mendanti^ 

3.  In  what  Casee  this  Privilege  ietobe  allowed, 

4*  Of  the  Commeneemeni  and  ConHnuanee  of  thi$  Privilege* 

5.  How  Privilege  ietobe  claimed  and  taken  Jidvaniage  of. 
6«  WhaJt  ehall  be  deemed  a  Breach  (f  Privilege. 

7.  Of  the  Proeeedinge  in  Court*  by  and  agaimt  Peraon*  entitled  to  Privilege  rfPar- 

Uament, 


(A)  Thf  Duties  and  Offices  from  whieh  certain  Persons  by  reason  of  their  Privilege 

are  exempt 

The  king's  servants  are  privileged  in  some  cases  in  respect  of  their 
necessary  attendance. 

3  Inst.  631,  704;  Skin.  31,  pi.  31 ;  3  Chan.  R.  196;  3  Show.  84,  pi.  79 ^Privi- 
leged from  arrests.  Raym.  153,  [It  is  an  established  rule  of  law,  that  the  king  cannot 
grant  an  exemption  from  any  duties  but  those  he  has  a  title  to  impose ;  and  which  are 
permmal  to  him,  and  distinct  from  the  general  interest  of  the  realm.  3  Roll.  Abr.  198, 
(K),  pi.  1, 303,  (T),  pi.  3.  Therefore  where  a  statute  enacted,  that  the  lord-lieutenants 
of  the  several  counties  should  **  charge  any  person  with  horse  and  arms  for  the  eoonty 
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(A)  Doties,  &e.,  from  whieh  Privileged  Petsons  are  exempt 

where  his  estate  should  lie,**  towards  the  maintenanoe  of  the  militia,  it  was  holden,  that 
a  charter  granted  to  the  College  of  Physicians,  ezemptinff  the  members  ^  from  bearing 
or  proTiding  arms  to  serve  in  the  militia  in  London  and  Westminster,  or  the  saburbs  or 
within  seven  miles  thereof,**  did  not  exonerate  one  of  the  members  from  the  charare, 
though  his  estate  lay  within  seven  miles  of  London.  Sir  Hans  Sloane  v.  Lord  Wil- 
liam  Paulet,  8  Mod.  12.  Bat  it  should  seem,  that  it  is  competent  to  the  crown  to  grant 
an  exemption  from  being  pressed ;  hecanse  in  the  crown  alone  lies  the  power  of  issuing 
press-warrants.    Cowp.  520,  521 ;]  J  and  vide  16  East,  165. J 

One  Swallow  (a^  being  the  king's  minter  or  moneyer,  was  elected  an  alder- 
man of  London,  but  refusing  to  take  the  oatb  of  an  alderman  was  fined, 
and  committed  for  the  fine  by  the  judgment  of  the  court  in  London,  which 
appeared  on  the  return  to  a  habeas  corpus.  He  alleged  in  B.  R.  that  he 
was  an  officer  of  the  mint,  and  that,  by  an  ancient  charter  of  privilege 
granted  such  officers,  he  ought  to  be  exempt ;  and  offered  to  plead  this 
matter  to  the  return  of  the  habeas  corpus^  as  a  matter  consistent  with  him 
to  do :  but  this  the  court  refused  to  admit,  as  he  might  have  pleaded  it  in 
the  court  below :  however,  he  was  directed  to  set  it  forth  in  a  suggestion 
in  the  crown  office,  which  he  did,  and  obtained  a  writ  of  privilege,  which 
at  another  day  he  brought  into  court.  The  recorder  objected  to  its  being 
allowed  against  the  ancient  privilege  of  the  city,  confirmed  by  acts  of  par- 
liament ;  but  the  court  held  it  a  reasonable  privilege,  the  office  being 
ancient,  and  the  attendance  necessary  elsewhere.  They  said,  that  if  there 
were  not  persons  sufficient  besides  to  serve,  this  might  have  been  shown, 
and  it  would  be  a  good  reason  to  suspend  his  privilege ;  and  though  alder- 
men were  not  mentioned  in  the  charter,  yet,  as  superior  and  inferior  officers 
were  mentioned,  as,  mayor,  sheriff,  escheator,  collector  of  tenths,  &c.,  they 
said  the  middle  were  included ;  and  accordingly  he  was  discharged. 

(a)  1  Sid.  387;  2  Keb.  50,  54,  S.  C,  Swallow's  case. 

But,  where  some  persons  belonging  to  the  custom-house,  London,  were 
indicted  for  not  keeping  watch  and  ward,  though  they  pleaded  a  special 
privilege  granted  them  by  the  king  to  exempt  them  from  this  duty ;  yet, 
as  they  did  not  aver  that  there  were  sufficient  persons  besides,  the  plea 
was  overruled. 

Sid.  272 ;  Keb.  933,  The  King  v.  Clark. 

The  king  by  his  charter  may  exempt  some  persons  from  serving  on 
juries  if  there  be  enough  besides.  But  such  charter  of  exemption  does 
not  extend  to  the  Court  of  King's  Bench,  unless  particularly  named  ;  nor 
to  any  case  where  the  kin^  is  concerned,  unless  it  has  these  words,  licet 
tangat  nos.  And  the  shenff  must  not  return  such  privilege,  but  the  per- 
sons who  would  have  the  benefit  of  it  must  claim  it. 

Sid.  443;  Lev.  159  ;  Raym.  113;  Keb.  840.     gSee  tit.  Jury. I 

A  juror  surmised  at  the  bar,  that  he  was  tenant  in  ancient  demesne,  and , 
had  his  charter  in  his  hand,  and  prayed  to  be  exempted  from  serving  on 
the  jury ;  but  the  court  did  not  re^rd  it,  but  caused  him  to  be  sworn. 
It  was  said  he  might  have  his  remedy  against  the  sheriff; (6)  or  if  he  had 
made  de&ult  and  lost  issue  he  might  show  his  charter  in  the  exchequer 
upon  the  amercement  estreated,  and  there  he  should  be  discharged. 

Leon.  207,  Mills  y.  Snowballs.  Vide  title  Ancient  Jkmune,  (b)  Qto,  t  and  tide  Co. 
Lit.  130;  Sid.  243. 

0  A  person  who  holds  any  office  or  situation  of  a  public  nature  which 
cannot  be  performed  by  deputy,  is  entitled  to  be  excused  from  serving  on 
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(A)  Duties,  &e.,  from  which  Privileged  Persons  are  exempt 

a  jury ;  otherwise,  where  the  trust  is  of  a  private  nature,  or  can  be  per- 
formed by  deputy. 

Piper^s  case,  3  Brown,  59 ;  and  see  Cortelyon  v.  Van  Brundt,  1  Johns.  313 ;  Hogg's 
case,  2  Taylor,  254.  Persons  above  the  age  of  sixty  years  are  excused  from  servingon 
juries,  if  they  choose  to  claim  the  privilege.  The  State  v.  Miller,  2  Blackf.  35.  But 
are  not  excluded  from  serving.  Sutton  v.  Petty,  2  South.  506.  All  artificers  and 
workmen  employed  in  the  armories  of  the  United  States,  are  exempted,  during  their 
term  of  service,  from  service  as  jurors  in  any  court.  Act  of  Congress,  7th  May,  1800, 
sect.  4tb,  1  Story,  777.gr 

Where  a  peer  is  party,  either  plaintiff  or  defendant,  two  or  more  kniehts(a) 
must  be  returned  on  tiie jury;  and  it  was  said,  that  in  Cumberland  there 
was  but  one  freeholder  who  "was  a  knight  besides  Sir  Richard  Stote,  a  ser- 

i'eant  at  law ;  and  the  court  were  of  opinion,  that  rather  than  there  should 
e  a  failure  of  justice,  a  Serjeant  at  law  ought  to  be  returned  a  juryman;  for 
that  his  privilege  would  not  extend  to  a  case  of  necessity. 

2  Mod.  182 ;  Mod.  226 ;  Dyer,  107,  pi.  27.  (a)  See  24  G.  2,  c.  18,  $  4.  No  challenge 
to  the  array  for  want  of  a  knight. 

If  a  sworn  attorney ,(6)  or  other  officer  of  any  of  the  courts  of  Westmin- 
ster-hall, be  chosen  constable,  he  may  have  a  writ  of  privilege  for  his  dis- 
charge. And  it  is  held,  that  such  officers  shall  have  this  privilege,  not 
only  where  there  is  no  special  custom  concerning  tlie  election  of  constables, 
but  also  where  they  are  chosen  by  a  particular  custom  in  respect  of  their 
estates  or  otherwise  ;  for  that  no  such  custom  shall  be  supposed  to  be  more 
ancient  than  the  usage  of  those  courts,  and  therefore  shall  give  way  to 
them. 

March,  30 ;  Noy,  112;  Cro.  Car.  389 ;  2  Keh.  477.  (6)  This  privilege  is  thought  to 
extend  to  barristers  at  law.    2  Hawk.  P.  C.  c.  10,  $  39. 

So,  an  attorney,  being  chosen  churchwarden  of  a  parish,  may  have  a 
writ  of  privilege ;  so,  a  writ  of  privilege  was  signed  by  all  the  Court  of  C. 
B.  for  G,  a  clerk  under  the  custos  hremumy  to  free  him  from  being  a  soldier. 
And  it  is  therein  recited,  that  it  is  the  privilege  of  the  court,  that  neither 
the  attorneys  nor  clerks  of  it  should  be  elected  to  any  office  without  their 
consent,  but  ou^t  to  attend  the  service  of  the  court. 

2  Roll.  Abr:  272 ;  Palm.  392;  Lev.  265;  Vent.  16,  29;  Raym.  180;  Cro.  Car.  11, 
389,  585;  and  Co.  Ent.  436,  like  writ  of  privilege. 

liAxi  attomey-at-law  is  privileged  from  serving  as  overseer  of  the  poor, 

supervisor  of  the  public  roads,  or  constable. 

Respublica  v.  Fisher,  1  Yeates,  350.  But  he  is  not  exempt  from  serving  in  the  mi- 
litia.   1  Yeates,  350 ;  In  the  matter  of  Bliss,  9  Johns.  347.gf 

Gale,  an  attorney  of  B.  R.,  was  elected  one  of  the  twenty-four  burgesses 

in  the  town  of ,  and  because  he  refused  to  serve  was  fined  ten 

pounds :  then  he  procured  a  writ  of  privilege,  which  he  showed ;  after 
which  debt  was  brought  for  the  ten  pounds  in  B.  R.,  and  it  was  prayed 
after  imparlance  to  stay  the  action  against  Gale,  because  that  after  impar- 
lance he  could  not  plead  his  privilege  to  the  action ;  and  Stone's  case  was 
cited,  who  was  elected  reeve  to  collect  the  rents  of  the  lord  at  Harrow  the 
Hill,  and  was  discharged  by  his  writ  of  privilege.  The  court  held,  that 
the  privilege  of  an  attorney  was  a  good  discharge  in  this  case:  they  like- 
wise held,  that  the  writ  of  privilege  had  a  retrospect  to  the  whole,  and 
that  being  discharged  from  the  office,  he  was  discharged  from  the  fine 
also. 

Trin.  97  Car.  3,  in  B.  R.,  Gale's  case ;  3  Keb.  512,  S.  C. 
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(A)  Doties,  te.,  from  which  PriTileged  Penona  are  exempt 

It  seems  to  be  the  better  opinion,  that  if  a  captain  of  the  king's  guards, 
a  gentleman  of  quality,  or  practising  physician,(a)  be  chosen  constable  in 
a  parish,  where  there  are  persons  sufficient  to  serve,  and  in  which  there  is 
no  special  custom  directing  such  election,  that  every  such  person  may  be 
relieved  or  discharged  by  the  Court  of  King's  Bench,  which  hath  a  su- 
preme and  mandatory  power  in  cases  of  this  nature :  but  in  cases  of  a  spe- 
cial custom  in  respect  of  estate  or  otherwise  it  hath  been  holden,  that  such 
persons  are  not  to  be  excused ;  and  the  rather,  because  they  may  execute 
the  office  by  deputy. 

Sid.  979,  355,  431 ;  Mod.  99;  Lev.  933;  Keb.  439,  933,  578.  (a)  Members  of  the 
College  of  Physicians  in  London  exempted  by  the  statate  39  H.  8,  c.  40.  [Bat  the 
equity  of  Uiis  act,  it  riioold  seem,  does  not  extend  to  other  physicians  not  mentioned  in 
it.    9  Hawk.  P.  C.  c.  10,  $  44.] 

By  the  statute  5  H.  8,  c.  6,  surgeons  are  exempt  from  serving  parish 
offices. 
9  Keb.  578. 

.   Bv  the  6  W.  3,  c.  4,  ^^  All  persons  using  the  art  of  an  apothecary,  who 

sliall  be  brought  up  and  serve  in  the  said  art  as  apprentices  seven  years, 

shall  be  exemptea  from  the  offices  of  constable,  scavenger,  overseer  of 

the  poor,  and  sdl  other  parish,  ward,  and  leet  offices,  and  uom  serving  on 

Junes." 

If  an  alderman  of  London  has  a  house  in  the  manor  of  R,  in  the  county 

of  Essex,  (in  which  manor  the  lord  has  by  prescription  a  leet,)  and  he  as 

an  inhabitant  is  chosen  constable  there,  vet  he  is  not  compellable  to  serve; 

for  that  as  an  alderman  he  is  bound  to  be  present  in  the  city  for  the  good 

government  thereof.(&)    And  a  writ  was  awarded  to  the  lord  of  the  manor 

to  discharge  him. 

Croi  Car.  585 ;  Jon.  469,  Alderman  Abdy's  case,  (b)  At  the  assizes  at  Croydon, 
1777,  Lord  Mansfield  refused  to  fine  Mr.  rlambe,  returned  as  a  special  juryman  in  a 
case  before  his  lordship,  because  at  that  time  he  was  one  of  the  sherifls  of  London. 

One  Price,  being  high  constable  for  the  hundred  of  Wanstead,  was 
elected  overseer  of  the  poor  in  the  parish  of  St.  Peter  the  Poor  in  London ; 
and  upon  producing  the  certificate  of  the  justices  of  the  peace  of  the 
county,  and  their  certifying  that  his  service  m  the  office  of  constable  was 
of  great  use  and  importance  to  his  majesty,  he  was  by  the  Court  of  B.  R. 
discharged  from  the  office  of  overseer  till  such  time  as  his  office  of  consta- 
ble expired. 

9  Jon.  46,  Price^s  case. 

But  where  A  was  indicted  for  not  taking  on  him  the  office  of  hi^  con- 
stable, and  the  question  on  a  special  verdict  was,  Whether  a  tenant  in 
ancient  demesne  may  be*  made  constable  of  an  hundred  which  reaches 
further  than  the  demesnes?  it  was  adjudged  that  he  might. 

Vent  344 ;  9  Show.  75,  pi.  59,  The  Kmg  t.  Bettesworth. 

Doctor  Lee,  Archdeacon  of  Rochester,  having  lands  within  the  level, 
was  made  an  expenditor  by  the  commissioners  of  sewers,  whereupon  he 
prayed  his  writ  of  privilege,  which  was  granted ;  for  the  register  is,  mr 
milUans  deo  non  impHcetur  secularibus  negotUs ;  and  the  ancient  law  is, 
quod  clerici  non  porianiur  in  qfflcia.  Clergymen  are  not  to  serve  in  the 
wars. 

Vent  105 ;  Lev.  303,  Dr.  Lee's  case,  and  Mod.  989,  S.  C,  where  it  is  said,  die 
Vol.  Vm.— 21  o  2 
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leason  was,  because  the  land  was  in  lease,  and  the  tenant,  if  any,  onght  to  do  the  office. 
[The  like  point  was  determined  in  the  Vicar  of  Dartford*s  case,  2  Str.  1107,  more  fally 
reported  in  Andr.  353,  under  the  name  of  Chambers'  case.  The  court,  in  delivering 
their  judgment  in  this  last  case,  said,  that  upon  the  authority  of  Dr.  Lee*s  case,  ana 
6  Mod.  140,  {iffrd,)  they  were  clearly  of  opinion,  Mr.  Chambers,  the  vicar,  was  not 
compellable  to  exercise  the  office :  the  first  case  being  directly  in  point,  and  standing 
upon  both  the  reasons  given  in  the  books ;  and  the  other  being  contrary  to  the  distinction 
taken  between  an  office  at  common  law,  and  under  act  of  parliament  And  Lee,  C.  J., 
added,  that  the  usage  which  had  been  offered  of  several  clergymen  having  actually 
served  the  office  since  Dr.  Lee*s  case,  had  no  influence  on  the  present  question ;  for  the 
exemption  being  claimed  as  a  privilege,  any  person  entitled  to  it  may  certainly  waive 
it,  if  he  pleases.] 

A  writ  of  privilege  was  moved  for  to  have  a  cleraiyman^  who  appeared 
to  have  no  cure  for  souls,  privileged  from  the  office  of  overseer  of  the 
poor,  which  three  judges  thought  reasonable ;  but  Holt,  C.  J.,  seemed 
against  it,  who  thought  that  their  privilege  of  exemption  was  only  extendi- 
ble to  their  spiritual  revenues ;  and  if  in  any  case  they  were  personal,  it 
was  only  from  common  law  offices,  especially  if  they  were  without  cure, 
as  in  the  present  case ;  and  in  deference  to  his  opinion  it  was  directed  to 
be  moved  for  again. 

6  Mod.  140.  TBy  1  W.  &;  M.  c.  18,  §  11,  di$senting  ministers^  and  by  31  G.  3,  c. 
39,  Roman  Caihokc  priettt,  are,  under  certain  conditions,  exemnted  from  serving  all 
county,  ward,  and  pariah  offices,  and  therefore  a  clergyman  tf  the  CSnurth  cf  England 
may  be  supposed  to  be  exempted ;  for  it  cannot  be  imagined,  that  the  legislature  meant 
to  confer  jgreater  privileges  upon  sec/ortei,  than  the  regular  clergy  were  understood  to 
possess ;  but  there  does  not  appear  to  be  any  adjudged  case  precisely  to  this  point.  See 
note  to  last  edition  of  6  Mod.  euprd,"] 

^A  clergyman  is  privileged  from  serving  as  guardian  of  the  poor — al- 
though he  may  at  the  same  time  pursue  secular  business  for  the  support  of 
his  family. 

Guardians  v.  Green,  5  Binn.  554.  Also  from  serving  as  a  juror,  constable,  or  over- 
seer of  the  highway.    Per  Tilghman,  C.  J.,  Ibid.y 

In  the  case  of  Evedon,  an  attorney  of  B.  R.,  it  was  determined  that  he 

was  not  obliged  to  serve  in  the  train-bands,  or  to  find  a  deputy  for  that 

purpose,  although  the  array  and  muster  of  these  is  directed  by  several  acts 

of  parliament  which  contam  general  words;  for  his  privilege  shall  exempt 

him  from  offices,  as  well  those  created  by  statute  as  those  at  common  law, 

if  there  be  not  an  express  clause  for  taking  away  his  privilege. 

Mich.  9  G.  2,  in  B.  R.,  Evindon*s  case ;  2  Stra.  1 143.  [Heaton's  case,  Barnes,  1143, 
S.  P.  But  since  the  3  G.  3,  c.  30,  §  43,  the  militia  acts  having  allowed  a  commutation 
of  service  into  a  payment  of  10/.,  it  hath  been  holden,  that  an  attorney  is  not  entitled  to 
his  writ  of  privilege  to  exempt  him  from  serving  in  the  militia,  it  being  no  longer  deem- 
ed to  be  a  perianal  aerrice^  upon  which  ground  alone  he  could  be  entitled  to  it  Gerard's 
case,  3  Bl.  R.  1133.  By  26  G.  3,  c.  170,  §  37,  **  No  peer  of  the  realm,  nor  any  person 
who  Bhall  serve  as  a  commissioned  officer  in  any  regiment,  troop,  or  company  in  his 
majesty's  other  forces,  or  in  any  one  of  his  majesty's  castles  or  forts,  nor  any  non-com- 
missioned  officer  or  private  man,  serving  in  any  of  his  majesty's  other  forces,  nor  any 
commissioned  officer  serving,  or  who  hath  served  four  years  in  the  militia,  nor  any  per- 
son being  a  member  of  either  of  the  universities,  nor  any  clergyman,  nor  any  teacher 
of  any  separate  congregation,  nor  any  constable  or  other  peace-officer,  nor  any  articled 


Woolwich  Warren,  the  several  gun-wharfs  at  Portsmouth,  or  at  the  several  powder^ 
mills,  powder  magazines,  or  other  storehouses  belonging  to  his  majesty,  under  the  di- 
rection of  the  Board  of  Ordnance,  nor  any  person  being  tree  of  the  Company  of  Water- 
men of  the  river  Thames,  nor  any  poor  man  who  has  more  than  one  child  bom  in  wed- 
lock, shall  be  liable  to  serve  personally,  or  provide  a  substitute  to  serve  in  the  militia : 
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and  no  person  haying^  served  personally,  or  by  sabstitate,  according^  to  the  directions  of 
thist  or  any  former  act,  shall  be  obliged  to  serve  again,  until  by  rotation  it  shall  come 
to  his  tarn :  but  no  person  who  has  served  once  as  a  substitute  shall  by  such  service  be 
exempted  from  serving  again,  if  he  shall  be  chosen  hy  ballot."] 

i8  The  Vice-President  of  the  United  States,  the  ofiicers,  judicial  and  ex- 
ecutive, of  the  government  of  the  United  States,  the  members  and  ofiicers 
of  both  housea  of  Congress,  custom-house  officers  and  their  clerks,  all  post 
officers,  stage-drivers  employed  in  conveying  the  mail,  ferrymen  employed 
at  ferries  on  post-roads,  inspectors  of  exports,  and  pilots,  mariners,  and  all 
other  persons  exempted  by  the  laws  of  the  respective  states,  are  exempt 
firom  militia  duty. 

Act  of  Congress,  May  8, 1793 ;  1  Story,  253. 

All  artificers  and  workmen  emploved  in  the  armories  of  the  United  States 
are  exempted,  during  their  term  of  service,  from  all  militaiy  service  and 
service  as  jurors  in  any  court. 

Act  of  7th  May,  1800,  sec.  4 ;  7  Story,  777. 

An  attorney  is  not  privileged  from  serving  in  the  militia. 

Respablica  v.  Fisher  Mifflin,  1  Yeates,  350;  case  of  Bliss,  9  Johns.  R.  347.0^ 

[An  attorney,  it  hath  been  holden,  is  exempted,  by  the  privilege  of  the 
court  to  which  he  belongs,  from  serving  the  office  of  sheriff  in  a  corpora- 
tion ;  though  he  be  a  member  of  the  corporation,  and  resident  in  the  cor- 
porate town,  before  and  when  he  is  admitted  an  attorney. 

Mayor  of  Norwich  v.  Berry,  4  Bnir.  3113 ;  1  Bl.  R.  636,  S.  C. 

A,  who  was  a  justice  of  peace,  and  resided  at  Blackheath  in  Kent, 
and  in  London,  bemg  appointed  constable  in  London,  moved  for  a  writ  of 

Erivilege.     But  the  court  denied  it,  saying  they  had  nothing  to  do  with  it, 
ut  the  proper  method  was  under  the  statute  of  Car.  2,  to  apply  to  the  ses- 
sions. 
Delamott's  case,  3  Stnu  698. 

Barristers  are  considered  as  exempt  from  serving  the  office  of  sheriff. 
Per  Lord  Mansfield,  4  Burr.  3114. 

It  is  permitted  by  1  W.  &  M.  c.  18,  and  13  Geo.  3,  c.  20,  to  dissenters 
and  Roman  Cathobcs  to  serve  the  office  of  constable  by  deputy. 

The  officers  of  the  excise  and  customs  claim,  and  have  been  allowed  in 
several  instances,  their  writ  of  privilege  from  the  Court  of  Exchequer,  as 
officers  of  the  court,  to  be  discharged  from  offices.  One  of  these  writs  of 
privilege  that  are  now  in  use,  was  settled  by  Lord  Chief  Baron  Comyns 
himself. 

Anetr.  316. 

So  the  foreign  apposer  was  allowed  his  writ  of  privilege  to  exempt  him 
from  serving  the  office  of  constable. 

Harrison's  case,  Banb.  34. 

One  Martin,  who  was  deputy  to  the  usher  of  the  customs,  being  chosen 
head-borough  for  Westham.  in  the  county  of  Essex,  moved  for  a  writ  of 
privilege  to  discharge  him  from  that  office,  which  was  granted.  .Upon  the 
authority  of  this  precedent  it  was  moved  for  a  writ  of  pnvilege  for  the  chief 
accountant  to  the  commissioners  for  victualling  the  navy,  who  was  chosen 
churchwarden  of  the  parish  of  St.  Botolph,  Aidgate,  his  attendance  upon 
the  king's  business  and  the  revenue  of  the  crown  being,  it  was  urged, 
equally  concerned  as  in  the  other  case.    But  the  court  thought  this  eaae 


164  PRIVILEGE- 

(B)  PriTileges  in  Suits  of  Offioera  of  Coorts,  &c. 

not  like  the  other  case,  for  it  did  not  appear  here,  that  there  was  a  clause 
of  exemption  in  the  patent  constituting  the  commissioners  of  victualling, 
as  in  the  other  case  tliere  was  for  all  officers,  &c. ;  and  the  true  reason  they 
went  upon  in  the  other  case  was,  for  that  all  officers  in  the  customs  are 
bound  to  an  attendance  in  the  Court  of  Exchequer,  which,  in  this  case  the 
party  applying  for  this  writ  of  privilege  is  not. 
Bishop  T.  Lloyd,  Banb.  255.] 

II An  officer  of  the  customs  is  exempted  from  serving  the  office  of  over^ 
seer  of  the  poor,  though  he  has  not  his  writ  of  privilege  at  the  time.  So 
also  is  the  clerk  of  the  treasury  of  the  Court  of  Common  Pleas,  since  his 
duties  require  personal  attendance. 

Rex  T.  Warner,  8  Term  R.  375 ;  Ex  parte  Jefferies,  6  Bing.  195. 

A  certificate  granted  upon  10  &  11  W.  3,  c.  23,  exempting  the  person 
prosecuting  to  conviction  any  one  guilty  of  burglary  from  serving  parish 
and  ward  offices,  exempts  the  party  from  the  office  of  petty  constable  for  a 
township  within,  but  not  co-extensive  with,  the  parish  where  the  burgkiy 
was  committed ;  for  the  term  parish  offices  in  the  act,  is  to  be  taken  m  a 
liberal  and  popular,  and  not  in  its  strict  and  technical  sense. 

Mosely  t.  Stonehoase,  7  East,  174.|| 

(B)  The  particular  Prinleges  in  Suits  allowed  Officers  and  Attendants  in  the  Coorts 

of  Justice :  And  hereiny 

1.  Who  are  the  Qffkenihm  entitled  to  Pritnl^e. 

The  officers,  ministers,  and  clerks  of  the  courts  in  Westminster-hall  are 
allowed  particular  privileges  in  respect  of  their  necessary  attendance  on  those 
courts ;  they  are  regular^  to  sue  and  be  sued  in  the  courts  they  respec- 
tively belong  to,  and  cannot,  except  in  certain  cases,  be  impleaded  else- 
where ;  which  privilege  arises  from  a  supposition  of  law,  that  the  business 
of  the  court  or  their  client's  causes  would  suffisr  by  their  being  drawn  into 
any  other  than  that  in  which  their  personal  attendance  is  required. 

3  Inst.  551 ;  4  Inst.  71 ;  Vaugh.  154 ;  Dyer,  377  a,  pi.  30. 

Anderson,  C.  J.,  of  the  C.  B.,  brought  trespass  by  bill  for  breaking  his 
house  in  the  city  of  Worcester,  against  a  citizen  of  the  said  city ;  the  mayor 
and  commonalty  came  and  showed  a  charter  granted  by  Edward  the  Sixth, 
and  demanded  conusance  of  pleas  ;  but  it  was  refrised,  because  the  privi- 
lege of  that  court,  of  which  the  plsontiff  was  a  chief  member,  is  more  an- 
cient than  the  patent;  for  the  justices,  clerks,  and  attorneys  of  this  court 
ought  to  be  here  attending  to  do  their  business,  and  shall  not  be  impleaded 
or  compelled  to  implead  others  elsewhere ;  and  this  privilege  was  given 
this  court  upon  the  original  erection  of  it. 

3  Leon.  149,  Lord  Anderson's  case. 

An  attorney,  so  long  as  he  remains  on  record,  shall  have  his  privilege  ; 

and  therefore  where  it  was  moved,  that  J  S  should  put  in  special  bail, 

being  an  attorney  at  large,  and  having  (a)  discontinued  his^  practice,  the 

court  said,  that  attorneys  at  large  have  the  same  privilege  with  the  clerks 

of  the  court,  and  are  to  appear  de  die  in  diem;  and  they  were  not  satisfied 

that  he  had  discontinued  his  practice. 

Bro.  title  Attorney^  67 ;  title  Bm^  24 ;  Vent.  1,  Sir  John  How  t.  Walle^ .  (a)  That 
if  an  attorney  absents  himself  for  a  year,  by  the  new  rules  he  loses  his  priTileffe.  2  Lill. 
Regr.  371,  per  Glyn,  C.  J.  See  nee.  4  Burr.  2114;  /S  Brooks  t.  Patterson,  2  Johns.  Ca. 
il02$  Coleman  Ca.  133 ;  Dyson  t.  Birch,  1  Bos.  &  Pul.  A,ff 
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/Bin  Pennsylvania,  an  attorney  is  not  privileged  finom  arrest  on  a  capias y{d\ 

nor  in  New  York,  if  the  arrest  is  made  while  he  remains  at  home.(6) 

But  he  is  so  privileged  while  attending  in  court.(c) 

(a)  Respublica  t.  Fisher,  1  Yeates,  3M>.     (b)  Curry  t.  Rassell,  4  Wend.  904; 

T.  Bell,  18  JohnB.  53;  Foster  t.  Garasey,  13  Johns.  466;  Gibbs  t.  Loomis,  10  Johns. 
463.     (e)  Gilbert  t.  Vandeipool,  15  Johns.  953. 

No  attorney  or  other  oi&cer  of  the  court  is  ever  privileged  from  arrest 
when  sued  with  another,  though  during  his  attendance  in  court 

Gay  T.  Rogers,  3  Cowen,  368 ;  Tiflfany  t.  ,  13  Johns.  959 ;  Chenango  Bank  t. 
Root,  4  Cowen,  196;  but  see  9  Dowl.  P.  C.  978 ;  9  C.  &  M.  146. 

When  an  attorney  is  actually  attending  court  for  the  purpose  of  making 

a  motion,  if  he  be  arrested  on  a  ca.  sa.y  he  will  be  discharged  from  the 

arrest. 

Humphreys  t.  Cummings,  5  Wend.  90;  18  Johns.  59.  See  9  Johns.  916 ;  9  Caines, 
387 ;  9  South.  718;  3  Cowen,  99;  1  Y.  &  J.  199,  904;  1  Dowl.  983 ;  S.  &  Scully, 
78,  81.^ 

But,  where  J  S  was  arrested  in  B.  R.,  and  after  the  arrest  he  procured 
himself  to  be  made  an  attorney  of  C.  B.,  and  prayed  his  privilege,  it  was 
disallowed,  because  it  accrued  pendente  lite. 

9  Roll.  R.  115. 

II A  defendant  who  is  sued  by  bill  as  an  attorney  of  the  K.  B.,  not  being 
so,  may  set  aside  the  proceedings  as  irregular. 
5  Maule  &  S.  394.D 

In  debt  against  the  warden  of  the  Fleet,  by  bill  of  privilege,  he  refused  to 
appear;  the  court  doubted  how  they  could  compel 4iim,  as  ihey  could  not 
forejudge  him  the  court,  he  having  an  inheritance  in  his  ofnce ;  but  it 
being  surmised  that  he  made  a  lease  of  his  office,  it  was  held,  that  he 
should  not  have  his  privilege,  for  that  the  lessee,  and  not  he,  was  the  of- 
ficer during  the  lease. 

9  Leon.  173,  Gittison  v.  Tyrrel. 

So,  if  the  marshal  of  B.  R.  grants  his  place  for  life,  the  grantor  has  no 

privilege  during  that  time.{d) 

Vent.  65.  ((Q  Qu.  if  he  can  now  ^nt  it?  Vide  the  stat.  97  Geo.  9,  c.  17,  whereby 
the  power  of  appointing  the  marshal  is  re-vested  in  the  crown. 

A  clerk  in  B.  R.  was  sued  in  an  inferior  court  for  a  debt  under  five 
pounds,  and  had  a  writ  of  privilege  allowed:  for  the  stat.  21  Jac.  1,  c.  23, 
never  intended  to  take  away  the  privilege  of  attorneys. 

Palm.  403. 

In  the  Court  of  Exchequer  (c)  there  are  three  sorts  of  privilege  ;  1st. 

As  debtor.    2dly.  As  accountant.     3dly.  As  officer. 

Hard.  365.  (e)  Where  an  officer  or  minister  of  the  Excheauer  is  one  of  the  parties 
in  a  personal  action,  he  shall  be  sued  in  that  court,  because  nis  absence  might  ninder 
the  King's  affairs ;  so,  a  prisoner  of  this  conrt,  for  any  accountant  that  is  entered  into 
his  account,  shfdl  have  the  like  privilege ;  and  a  farmer  or  one  indebted  to  the  king,  for 
the  king's  more  speedy  satis&ction  of  his  debt  or  duty,  may  sue  his  debtor  by  a  ^ 
minus  in  the  Exchequer.  9  Inst  531.  [That  officers  of  the  revenue^  as  such,  are  pnyi- 
leged  to  be  sued  in  the  Exchequer  in  all  cases,  is  a  doctrine  and  opinion  which  has 
been  supposed  to  obtain  in  the  Exdiequer.  However,  the  general  privilege  to  be  sued 
in  all  personal  actions  in  that  conrt  hath  been  doubted  by  very  preat  authority :  for  it 
seems  that  die  court  has  always  confined  the  privilege  of  removing  the  action  to  those 
cases  in  which  the  action  has  been  brought  for  something  which  hath  been  done  by 
them  in  the  executioif  of  their  office.  Lord  C.  Baron  Eyre's  argument  in  Cawthom 
T.  Campbell,  Anstr.  916.    And  this  doubt  of  the  learned  judge  is  supported  by  the  case 
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of  Barklejr  t.  Walters,  Bunb.  306,  where  a  eastom-hoase  officer  bad  seised  two  cables, 
one  of  which  only  was  forfeited ;  and  an  action  beinff  commenced  against  him  in  the 
Court  of  King's  Bench,  the  Court  of  Exchequer  refused  to  remove  it,  because  it  did  not 
appear  but  that  the  action  was  brought  in  B.  R.  for  the  other  cable  only.]  )S  As  to  the 
remoTal  of  suits  against  officers  of  the  revenae  of  the  United  States,  see  act  of  Con- 
gress of  2d  Maich  1833,  c.  366,  sect.  3,  4  Story,  2341 ;  Conkling's  Treat.  61,  (2  ed.)8^ 

J  S  was  sued  in  an  action  of  battery  in  London,  which  he  removed  into 
B.  R.,  and  afterwards  prayed  his  pnvilege  in  the  Court  of  Exchequer ; 
and  upon  the  puisne  baron's  coming  into  court,  and  bringing  the  red-book 
of  the  Exchequer,  which  showed  that  he  was  an  escheator,  and  so  an  ac- 
countant to  the  king,  the  privilege' was  allowed. 

Noy,  40,  Waliend  t.  Winroll. 

If  one  holds  of  the  queen  as  of  her  manor,  he  shall  not  have  the  privi- 
lege of  the  Exchequer  for  that  cause  ;  but  (a)  if  the  king  grants  tithes,  and 
thereupon  reserves  a  rent  nomine  decme^  and  a  tenure  of  him,  there  he 
shall  have  privilege. 

2  Leon.  21,  Lightfoot  y.  Butler,  (a)  In  2  Leon.  146,  it  is  said,  that  the  tenant  of  the 
kintr  in  chief,  or  he  who  pays  first  fruits,  or  he  who  holds  of  the  queen  in  fee-farm, 
shall  not  have  privilege.  Qu.  and  vide  3  Leon.  258.*— —That  commencing  a  suit  in 
the  Exchequer  on  a  yuo  minus  as  debtor  to  the  king,  is  not  snch  a  privilege  as  will  oust 
an  inferior  jurisdiction ;  for  it  is  now  grown  the  common  method  of  suing  in  those 
courts.    Hard.  316;  2  Vent.  362. 

On  a  loMapB  being  sued  out  against  the  commissioners  of  the  treasury, 
the  puisne  baron  of  the  Exchequer  came  into  the  Court  of  B.  R.,  and 
brought  into  court  the  red-book  of  the  Exchequer,  which  is  deemed  a  re- 
cord m  that  court ;  and  thereby  it  appeared,  that  die  treasurer  had  privi- 
lege of  being  sued  «nly  in  that  court ;  and  the  patent  being  produced  in 
court  which  constituted  the  defendants,  &c.,  and  granted  them  the  office 
of  treasurer  of  England,  their  privilege  was  allowed  them  without  putting 
them  to  bring  a  wnt  of  privilege,  the  court  grounding  themselves  on  the 
record  before  them.(6) 

2  Show.  299,  pi.  301 ;  Lampen  t.  Sir  Edward  Deering  et  al.  (6)  Difference  be- 
tween officers  that  are  of  record  and  noU    Hard.  164. 

It  hath  been  held,  that  the  treasurer  of  the  navy  is  eo  ipso  an  account- 
ant ;  and  that  an  accountant's  privilege  will  hold  against  a  special  privilege 
in  another  court,  as  officer  of  the  court  or  otherwise  ;  thou^  it  be  not  d- 
leged  that  such  an  accountant  is  fc)  entered  upon  his  account ;  for  that 
every  accountant  may  be  attached  oy  the  court  to  make  up  his  accounts, 
and  must  attend  for  that  purpose  de  dkin  diem. 

Hard.  316 ;  vide  Moor,  763 ;  2  Inst.  23,  551 ;  Bro.  Privilege^  17.  (e)  Bnt  if  an  ac- 
countant has  finished  his  account  and  reduces  it  to  a  debt,  he  shall  haye  no  privilege 
bnt  as  a  general  debtor.    Hard.  365. 

In  debt  in  B.  R.  against  J  S,  he  pleaded  to  the  jurisdiction  that  none 
of  the  privy  chamber  ought  to  be  sued  in  any  other  court,  without  the  spe- 
cial license  of  the  lord  chamberlain  of  the  household,  and  that  he  was 
one  of  the  privy  chamber:  on  demurrer  to  this  plea,  the  court  overruled 
it  with  great  resentment,  and  awarded  a  respondeas  ouster. 

Raym.  34 ;  Keb.  137,  Barrington  ▼.  Venables. 

II  It  seems  doubtful  whether  a  gentleman  of  the  privy  chamber  is  privi- 
leged from  arrest,  and  where  the  question  is  doubtful,  the  court  will  not 
discharge  the  parly  on  motion,  but  leave  him  to  his  writ  of  privilege. 

Lnntley  t.  Battine,  2  Bam.  &  A.  234 ;  and  Tide  10  East,  578. 

The  king's  servants  are  privileged  from  arrest  ;>  and  this  although  they 
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publicly  cany  on  trade,  and  the  debt  be  contracted  in  the  conrae  of  such 

trade. 
5  Tenn  R.  686;  S  Taimt.  167. 

One  of  the  wardens  of  the  To'^er  was  arrested,  and  was  informed  at 
the  time  that  the  plaintiff  would  be  satisfied  if  he  would  enter  an  appear- 
ance. He  however  claimed  his  privilege,  but  afterwards  executed  a  bail- 
bond.  The  court  refused  to  order  the  bail-bond  to  be  delivered  up  to  be 
cancelled,  leaving  him  to  plead  his  privilege. 

Bidgood  T.  Dayies,  6  Bam.  &  C.  84. 

The  candle  and  fire  lighter  to  the  yeomen  of  the  guard  at  St.  James's 
palace  is  privileged  firom  arrest  on  mesne  process. 

Hatton  T.  HopkioB,  6  Maul.  &  S.  S71.| 

It  was  agreed  in  Seijeant  Scrogg's  case,(a^  that  the  privilege  of  the  court 
of  C.  B.  which  Serjeants  claimed,  extendea  only  to  inferior  courts,  not  to 
the  courts  in  Westminster-hall ;  and  that  a  serjeant  may  be  sued  in  any  of 
these,  because  he  is  not  confined  to  that  court  alone,  but  may  practise  in 
any  other  court :  but  it  is  otherwise  as  to  attorneys  or  filazers,  who  can- 
not practise  in  .their  own  name  in  any  other  court  but  such  as  they  respec- 
tively belong  to.  A  serjeant  at  law  therefore  is  to  be  sued  by  original, 
and  not  by  bill  of  privilege. 

(a)  2  Ley.  139 ;  3  Keb.  424 ;  8  Mod.  396,  S.  C— So  of  the  serrant  of  a  seijeant  at 
law.    Cro.  Car.  84. 

So,  in  an  action  by  bill  brought  in  C.  B.  against  a  serjeant  at  law,  for 
work  done,  he  pleaded  that  he  ought  to  have  been  sued  by  original,  and 
not  by  bill.  [Upon  arguing  the  demurrer,  a  case  was  quoted.  Baker 
against  Swindale,  in  the  Court  of  C.  P.  Mich.  10  G.  Roll.  360.  It  was 
an  action  brou^t  against  a  prothonotary's  clerk  by  original,  to  which  he 
pleaded,  that  he  ought  to  be  sued  by  bill ;  whereupon  the  plaintiff  de- 
murred, and  the  court  gave  judgment  that  the  defendant  should  answer 
over.  Per  cur. — ^This  case  is  in  point ;  Serjeants,  prothonotaries'  clerks, 
and  all  others  not  obliged  to  attendance  in  court,  are  upon  the  same  foot. 
Judgment  quod  billa  cassetur. 

Trin.  7  6.  3,  Seijeant  Girdler*8  case ;  Barnes,  371. 

The  defendant  pleaded  in  abatement,  that  he  was  one  of  the  clerks  of 
Sir  J.  Cooke,  prolhonotary  in  C.  B.  Upon  a  rule  to  show  cause  why  it 
should  not  be  set  aside,  the  affidavit  annexed  to  the  plea  was  produced, 
wherein  the  defendant  swore,  that  he  served  his  clerkship  with  a  Common 
Pleas  attomev,  and  that  he  had  for  many  years  acted  as  an  attorney  or 
solicitor;  and  followed  no  other  employment.  After  consideration  the 
court  set  aside  the  plea,  being  all  of  opinion,  that  such  clerks  had  no  privi- 
lege at  all,  they  not  being  sworn  as  attorneys  are,  nor  ever  acting  as  clerks 
in  the  prothonotary's  office :  and  that  it  was  not  sufficient  for  the  prothono- 
taiy  to  enter  their  names  in  his  book.  As  to  such  clerks  as  were  actually 
employed  under  him,  for  so  long  as  they  continued  in  that  employment, 
thev  would  be  privileged,  but  no  longer ;  as  in  the  case  of  a  judge's  clerk : 
ana  an  old  rule,  8  Car.,  was  cited,  where  they  were  restrained  m)m  prac- 
tising as  attorneys. 

Payne  r.  Frj,  1  Stra.  546.  The  old  way  of  pleading^  that  a  man  is  a  clerk  of  one  of 
the  prothonotaries,  was,  that  he  was  employed  m  engrossing  records,  amdens  in  curid^ 
and  the  like.  Rast.  473  b,  34  H.  6, 15.  And  in  the  Court  of  K.  B.  of  late  years  an 
affidayit  has  been  Teqnired  to  that  effect  Cooke  t.  Latimer;  Reade  t.  Chambers, 
Forteao.  349;  and  in  the  case  of  one  Worthington,  1  Ld.  Raym.  399 ;  Clift.  573.] 
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J  S  bemg  arrested  by  a  writ  out  of  C.  B.  brought  his  writ  of  privilege  as 
clerk  of  the  crown-office  ;  but  it  appearing  that  he  was  only  a  clerk  to  Mr. 
Ward,  (clerk  of  that  office,)  and  not  an  immediate  clerk  of  the  office,  a 
supersedeas  to  the  writ  of  privilege  was  granted  on  motion ;  the  court  hav* 
ing  agreed,  that  he  had  no  more  privilege  than  an  attorney's  clerk.(a) 

d  Show.  387,  pi.  284,  Ward  ▼.  Lawrence,  (a)  That  an  attorney's  clerk  has  no 
privilege,  Comb.  12,  adjud&red.— -But  the  clerk  to  the  clerk  of  the  Pells  in  the  Exche- 
quer is  entitled  to  the  priyileges  of  that  court.    Comb.  482. 

A  Serjeant  at  law,(J)  barrister,  attorney,  or  {c)  other  privileged  person, 
whose  attendance  is  necessary  in  Westminster-hall,  may  lay  his  action  in 
Middlesex,((i)  though  the  cause  of  action  accrued  in  another  county ;  and 
the  court  on  the  usual  affidavit  will  not  change  the  venue. 

Stil.  460;  Mod.  64;  2  Show.  242,  pi.  239.  (6)  Though  he  hath  discontinued  his 
practice  for  some  time.  2  Show.  176,  pi.  172.  fVide  aupr,  contr.  But  he  does  not 
lose  his  privilege  by  residing  in  the  country.  2  Black.  R.  1065.]  (e")  This  privilege 
extends  to  judges'  clerks,  and  also  to  the  clerk  of  assize.  Salk.  670,  pi.  9,  671 ;  2  Ld. 
Raym.  1253.  (cf)  It  is  the  common  right  of  any  gentleman  at  the  bar  to  have  a  trial  at 
bar;  and  it  has  never  been  denied  in  the  case  of  an  officer  of  the  court.  6.  Mod.  1239 
per  CUT. 

/0  The  privilege  of  officers  of  inferior  courts  from  arrest  by  process,  from 

the  Supreme  Court,  does  not  extend  beyond  the,  time  of  their  necessary 

attendance  in  those  courts. 
Gibbs  V.  Loomis,  10  Johns.  463.gf 

But  it  hath  been  held,  that  if  a  privileged  person  be  sued,  and  the  ac- 
tion brought  against  him  in  the  right  county,  his  privilege  will  not  en- 
title him  to  have  it  tried  in  Middlesex. 

Garth.  126;  Ld.  Raym.  338;  Show.  148,  Bisse  v.  Harcourt. But  in  Salk.  668, 

in  Wi]cock*s  case,  Trin.  2  Ann.,  the  venue  is  said  to  have  been  changed  where  an  attorney 
was  defendant.  [And  the  like  was  done  in  the  case  of  Wigley  v.  Morgan,  2  Stra.  1049 ; 
Ca.  temp.  Hardw.  285;  Andr.  384.  However,  this  case  has  been  since  overruled,  and 
the  law  IB  now  settled  agreeably  to  the  doctrine  in  the  text.  Pope  v.  Redfeame,  4  Burr. 
2027 ;  Yeardley  v.  Rowe,  3  Term  R.  573.] 

If  an  attomey  lays  his  action  in  London,  the  court  will  change  the  veTtue 
on  the  usual  affidavit ;  for  by  not  laying  it  in  Middlesex,  he  seems  regard- 
less of  his  privilege,  and  is  to  be  considered  as  a  person  at  large. 

2  Vent  77 ;  2  Salk.  668,  pi.  1.  [So,  an  attomey  suinff  by  original,  waives  his  privi- 
lege.   Hetherington  v.  Lowth,  2  Stra.  837 ;  {1  Bos.  &  Pul.  629,  Tagg  v.  Madan.} 

On  a  motion  to  discharge  a  rule  which  had  been  obtained  for  changing 
the  verme^  it  appeared,  that  the  plaintiff  was  a  barrister  and  master  in  chan- 
cery ;  and  the  court  held,  that  he  had  a  privilege,  by  reason  of  his  attend- 
ance, to  lay  his  action  in  Middlesex,  and  therefore  discharged  the  rule. 

2  Ld.  Raym.  1556;  Fitzg.  40,  S.  C,  Burroughs  v.  Willis;  2  Stra.  822;  Barnard. 
K.  B.  14. 

II  An  attomey  (not  being  one  of  the  four  attorneys  of  the  Court  of  Exche- 
quer) is  not  in  that  court  entitled  to  the  privilege  of  laying  his  t^enti^  in 
Middlesex. 

1  Price,  384,  n. 

If  the  plaintiff,  an  attomey,  by  mistake  lay  his  venue  in  another  county 

instead  of  Middlesex,  the  Court  of  C.  B.  will  not  amend  in  order  to 

change  it. 
7  l^unt.  146;  S.  C.  2  Marsh.  426;  and  vide  2  Marsh.  152.|| 

%,  Cf  iht  Privilege  and  Preieetion  allowed  thoee  whoee  AtUndanee  is  neeenarily  required. 

The  law  not  only  allows  privileges  to  the  officers  of  the  court,  but  also 
protects  all  those  whose  attendance  is  necessaiy  in  courts ;  so  that  if  a 
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suitor  is  arrested  either  in  the  face  of  the  court,  or  out  of  the  court,  as  he 
is  coming  to  attend  and  follow  his  suit,  or  upon  his  return,  it  appears  upon 
complaint  made  thereof,  that  the  fact  was  so,  the  court  will  not  only  dis* 
charge  the  part^  from  the  arrest,  but  will  punish  the  officers  or  baililis,  as 
also  the  plaintiff  (a)  who  procured  the  arrest,  as  for  a  contempt  to  the 
court 

Brownl.  15;  Raym.  101;  3  Mod.  181;  3  Roll.  Abr.  373;  Golds.  33.  (a)  If  he 
knew  that  the  party  was  proseeating  or  defending  anv  suit;  because  an  affront  to  the 
court,  as  well  as  an  injury  to  the  party  arrested.    3  Lil.  Aeg.  369. 

0  The  protection  giren  to  suitors  and  witnesses  is  extended  to  every  case 

where  the  attendance  is  a  duty  in  conducting  any  proceeding  of  a  judicial 

nature. 

United  States  t.  Edme,  9  S.  &  Rawle,  151 ;  but  see  Brookes  t.  Chesley,  4  Har.  & 
M'Hen.  395;  see  also,  Hurst's  case,  1  Wash.  C.  C.  R.  136;  Miles  ▼.  M'Culloch, 
1  Binney,  77 ;  Blight  t.  Fisher,  1  Peters,  C.  C.  R.  41 ;  Smyth  r.  Banks,  4  Dall.  339 ; 
Humphreys  T.  Gumming,  5  Wend.  90;  Clark  t.  Grant,  3  Wend.  357;  Linng8ton*s 
case,  8  Johns.  351 ;  Norns  t.  Beach,  3  Johns.  394;  Groyer  t.  Green,  1  Cain.  115; 
M«NeUrs  case,  3  Mass.  388;  Ex  parU  M'Neill,  6  Mass.  345;  Ex  parU  Hall, 
1  Tyler,  374;  Halsey  t.  Stewart,  1  South.  366;  Harris  t.  Grantham,  1  Coxe,  143; 
Commonwealth  t.  Ronald,  4  Call.  97 ;  Richards  r.  Goodsen,  3  Virg.  Cas.  381 ;  Bours 
T.  Tuckerman,  7  Johns.  358;  Huntingdon  t.  Shultx,  Harper,  453 ;  Rishton  t.  Nisbitt, 
1  M.  &  Rob.  347;  Spencer  t.  Newton,  5  Ad.  &  Ell.  818. 

A  judge  is  not  liable  to  arrest  by  process  issued  out  of  his  own  court, 
but  must  be  proceeded  against  by  bill. 
Case  of  W.  Liringston,  8  Johns.  351. 
But  may  be  by  process  from  another  court. 
Gratz  T.  Wilson,  1  Halst  419. 
The  husband  of  a  party  attending  is  privileged  from  arrest. 

1  Mont  D.  &  De  G.  378.8f 

Serjeant  Scroggs,  entering  his  coach  at  the  door  of  Westmmster-hall, 
was  airested  upon  latiiat  out  of  B.  R.,  and  complaint  being  made  thereof  in 
C.  B.,  it  was  agreed,  that  not  only  Serjeants  at  law,  but  all  other  persons 
whatsoever,  are  freed  from  arrests  so  long  as  they  are  in  view  of  any  of 
the  courts  at  Westminster,  or  if  near  the  courts,  mough  out  of  the  view, 
lest  any  disturbance  may  be  occasioned  to  the  courts  or  violence  used, 
which  m  such  cases  is  very  penal.  In  this  case  the  Serjeant  was  discharged 
of  the  arrest  by  rule  of  court,  and  the  judges  said,  that  if  the  plaintiff 
should  bring  an  action  against  the  sherin  for  an  escape,  they  would  com* 
mit  him.  "^e  bailiffs  who  made  the  arrest  were  committed  to  the  Fleet^ 
but  the  next  day  upon  their  submission  and  acknowledgment,  were  dis* 
charged,  paying  their  fees. 

Mich.  36,  Car.  3  in  C.  B. 

^The  sheriff  is  not  bound  to  take  notice  of  the  privilege  of  the  de- 
fendant,(&)  but  if  he  does  do  so,  and  permits  him  to  go  at  large  after  he 
has  been  taken,  the  defendant's  privilege  is  a  good  defence  to  an  action 
against  the  officer  for  an  escape. 

Ray  T.  Hogeboom,  11  Johns.  433.  (6) Sperry  v.Willard,  1  Wend.  33;  8  Pick.  137  ; 
18  Johns.  63.  Bat  see  as  to  the  liability  of  the  sheriff,  1  Wend.  3^;  Secorv.  Bell, 
18  Johns.  53. 

The  service  of  process,  either  summons  or  capias,  in  the  actual  or  con* 
structive  presence  of  the  court,  is  a  contempt  of  court. 

Bliffht  T.  Fisher,  1  Peters,  C.  C.  R.  iLff 

Vol.  Vm.— 22  P 
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So,  where  one  Long,  an  attorney  of  C.  B.,  was  arrested  in  Palaee-yard, 
not  far  from  the  Hall  gate,  sitting  the  court,  he  together  with  the  officer 
was  brought  into  court,  and  the  omcer  committed  to  Uie  Fleet ;  and  because 
the  plaintiff  was  an  attorney  of  B.  R.  who  informed  the  Court  of  C.  B.  ttiat 
his  cause  of  action  was  200/.,  the  court  ordered  that  another  of  the  sherifiPs 
bailiffs  should  take  charge  of  the  prisoner,  and  that  the  prothonotaiy  should 
go  with  him  to  the  Court  of  B.  R.,  and  that  court,  being  informed  how  the 
case  was,  discharged  the  defendant  on  common  bail.  The  writ  upon 
which  he  was  arrested  was  an  attachment  of  privilege,  which  the  court 
supposed  to  be  designed  to  oust  him  of  his  privilege ;  for  there  was  another 
writ  against  him  at  the  sheriff's  office,  at  the  suit  of  another  person. 

3  Mod.  181,  Long's  case. 

If  process  hath  issued  against  a  husband,  and  in  coming  to  defend  it  he 
and  his  wife  are  both  arrested,  the  wife  shall  have  privilege  as  well  as  (he 
husband ;  for  they  are  considered  as  one  person  in  law,  and  the  wife  can- 
not answer  without  her  husband. 

Dyer,  3T7  a,  pi.  30 ;  Bro.  PHv,  17 ;  et  vide  Noy,  68. 

If  the  court  give  either  plaintiff  or  defendant  leave  to  inquire  after  evi- 
dence in  any  cause  depending  in  that  court,  and  he  be  arrested,  he  shall 
have  privilege ;  but  it  is  otherwise  if  he  go  without  the  permission  of  the 
court.  So,  if  one  on  the  day  he  has  been  attending  his  cause  be  arrested 
at  ten  o'clock  at  night,  by  one  no  way  engaged  in  the  cause,  he  shall  not 
have  privilege.(a) 

2  Roll.  Abr.  37d.  |](a)  But  quwre  of  this,  for  the  retarning  has  never  been  very  nicely 
scanned,  so  as  to  require  a  man  to  go  the  direct  road.  Bro.  Privilege^  4,  allows  that 
the  protection  is  not  forfeited  by  the  plea  of  extra  viam,  because  it  may  be  the  party 
went  to  buy  a  boTM,  vietuals,  or  other  necessaries  for  his  journey.  Neither  is  the  law 
so  strict  in  point  of  time  as  to  require  the  party  to  set  out  immediately  after  the  trial  is 
over,  as  in  the  case  of  Hatch  v.  Blissett,  in/ra,  and  Gilb.  R.  308.  The  defendant,  an 
old  woman,  had  a  trial  at  Winchester  assizes,  which  was  over  on  Friday,  at  four  in  the 
afternoon :  she  stayed  there  till  after  dinner  on  Saturday,  and  in  the  evening^  at  seven 
was  arrested  gung  home  to  Portsmouth,  which  is  twenty  miles ;  and  the  court  held, 
that  she  ought  to  be  discharged,  that  her  protection  was  not  expired,  and  a  little  devia- 
tion or  loitering  would  not  alter  it.  And  in  a  later  case,  where  the  defendant  was  at- 
tending his  cause  at  the  sittings,  and  though  it  was  put  off  early  in  the  day,  ttayed  in 
court  till  five  in  Uie  afternoon,  aiid  then  went  with  his  attomev  and  witnesses  to  din« 
at  a  tavern,  where  he  was  arrested  during  dinner;  the  court  held,  that  such  a  necessary 
refreshment  as  this  ought  not  to  be  looked  upon  as  a  deviation,  so  as  to  cancel  the  de- 
fendant's privilege  raSurtdo,  Lightfoot  v.  Cameron,  3  Black.  R.  1113.]]  {See  9  Ves.  J. 
69,  Sidgier  v.  Birch;  4  Dall.  3^,  Smythe  v.  Banks;  Ibid.  387,  HursVs  case.}  |Bnt 
where  a  party  in  London  was  required  to  attend  an  arbitration  at  Exeter  on  a  ^vea 
day,  and  three  days  before  set  oflr,  aocompanied  by  his  attorney,  and  went  to  Clifton, 
where  his  wife  resided,  and  jnrhere  were  some  papers  necessarv  to  be  produced,  and 
was  occupied  for  a  great  part  of  two  days  in  sorting  and  arranging  them ;  and  on  the 
afternoon  of  the  second  day  was  arrested :  held,  that  he  had  forfeited  his  privilege  by 
the  delay :  Abbott,  C.  J.,  dim,  Randall  v.  Gumey,  3  Bam.  &  A.  962.  Bat  the  majonty  of 
the  Court  of  Exchequer  held  the  party  privileged  under  these  circumstances.  7  Pnce,  699. 
0See  Ex  parte  Hunt,  1  Wash.  C.  C.  R.  186;  Smythe  v.  Banks,  4  Dall.  Z2B\  Ex  parte 
Mifflin,  1  Penn.  Law  J.  146;  Anthonys  N.  S.  P.  189;  Miles  v.  M'Cullough,  1  Bin. 
77;  Gibbs  v.  Loomis,  10  Johns.  463;  Blight  v.  Justice,  1  Pet.  C.  C.  R.  41 ;  Norris 
V.  Beach,  fi  Johns.  994 ;  Wetherill  v.  Seitsinger,  1  Miles,  937 ;  Rex  v.  Blake,  9  Nev. 
&  M.  319;  Love  v.  Humphrey,  9  Wend.  904;  Pitt  v.  Coombes,  3  Nev.  &;  M.  919; 
Clark  V.  Grant,  9  Wend.  957 ;  5  B.  &  Adolph.  1078 ;  Sandford  v.  Chase,  3  Cow.  381 ; 
Strong  V.  Dickinson,  1  Mees.  &  Wels.  488;  Spencer  v.  Newton,  6  Ad.  &  £11.  818; 
Harris  v.  Grantham,  Coxe,  149 ;  Commonwealth  v.  Ronald,  4  Call,  97;  Richards  v. 
Goodson,  9  Virg.  Cas.  381 ;  Halsey  v.  Stewart,  1  South.  366.9^  A  witness  is  not  pri* 
vileged  from  being  arrested  by  his  bail :  the  bail  may  take  him,  after  he  has  isisoed 
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his  sridenosy  for  ths  pnrposs  of  sumndsriiig  him.    Ex  parU  Lyns*  I  Ry.  U  Moo.  Ca. 
133.0 

A  has  a  suit  against  B  in  C.  B.,  and  afterwards  B  is  arrested  in  an 
inferior  court,  when  he  was  not  coming  to  or  returning  from  the  defence 
of  his  suit;  he  shall  not  have  privilege. 

Jenk.  173. 

A  person  coming  to  give  security  of  the  peace,  it  was  held  he  was  pri* 
▼ileged ;  if  he  had  come  to  have  sworn  the  peace,  the  arrest  would  have 
been  allowed. 

Comb.  90,  Th«  King  t.  Fislding. 

So,  where  one  came  to  confess  an  indictment,  the  court  held  he  had 
no  privilege  euTido  et  redeundOy  because  there  was  no  process  against  him. 
2  Salk.  544,  pi.  6 ;  Bed  vide  iffrd. 

The  courts  not  only  protect  the  parties  themselves,  but  all  witnesses  are 
protected  eundo  et  redmndo  ;  for  since  they  are  oblieed  to  appear  by  the 
process  of  the  court,  they  will  not  suffer  any  one  to  be  molested  whilst  he 
IS  paying  obedience  to  their  writ. 

Vent.  11 ;  Mod.  66.  0  See  Ex  parte  Edme,  9  S.  Ic  R.  147;  Hall's  case,  1  Tyler, 
74;  Smythe  t.  Banks,  4  Dall.  329 ;  Blight  y.  Ashley,  1  Pet.  G.  C.  R.  41 ;  Noms  v. 
Beach,  2  Johns.  294 ;  Taft  r.  Hoppan,  Anth.  N.  S.  P.  187;  Ex  parU  Kinir,  7  Yes.  J. 
312.^ 

[And  it  hath  lately  been  laid  down  by  the  court  of  C.  P.  as  a  general 
rule,  that  all  persons  who  have  relation  to  a  suit  which  calls  for  their  at- 
tendance, whether  they  are  compelled  to  attend  by  process  or  not,  are  en- 
titled to  privilege  finom  arrest  eundo  et  redeundo^  provided  the^  come  bond 
fide.  And  in  mis  description  bail  and  barristers  upon  the  circuit  are  in- 
cluded. 

Meekins  r.  Smith,  1  H.  Bl.  636;]  /fi  United  States  v.  Edme,  9  Seig.  k,  R.  161  .e^ 

{A  party  attending  an  arbitrator  to  be  examined  under  an  order  of  the 
court  is  prfvUeged  from  an  arrest 

8  Term,  536,  Hetley's  ease,  cited  by  Lawrence,  J. ;  3  Yes.  J.  350,  Moors  v.  Booth; 
3  East,  89,  Spence  r.  Stoart} 

Also,  the  courts  not  only  protect  the  persons  of  their  attendants,  but 
likewise  all  those  things  that  are  necessary  for  their  journey  or  the  defence 
of  their  suit ;  but  not  merchandises  or  goods  for  sale  or  Xii&c* 

20  H.  6, 4;  Bro.  Pm.  55;  9  Roll.  Abr.  373. 

[The  court  of  B.  R.  hath  refused  to  discharge  a  person  in  custody  by 
process  of  the  sheriff's  court  in  a  cause  afterwards  removed  into  B.  R., 
necause  he  was  arrested  whilst  attending  commissioners  of  bankrupt  to 
prove  a  debt. 

Kinder  v.  Williams,  4  Term  R.  377.  Bat  see  Ex  parte  Keniey,  1  Atk.  55 ;  Ex  parte 
Dick,  and  ExparU  Stow,  9  Black.  R.  1149.]  {And  8  Term,  534,  Aiding  r.  Flower; 
7  Ves.  J.  319,  Ex  parU  King.} 

{The  privilege  extends  to  arrests  on  judicial  {*|  as  well  as  on  mesne 
process;  and  to  the  service  of  a  summons  {'|  as  well  as  to  an  arrest. 

ii}  4  Dall.  387,  Hurst's  case ;  and  see  3  Dall.  478,  Q^xe  y.  M'Olsnacban,  etmtrh ; 
all.  356,  Starret*s  case.    {'}  1  Bin.  77,  Miles  ▼.  M'Culloagh. 

A  witness  in  one  court  arrested  on  process  issuing  from  another  court, 
may  be  discharged  by  order  of  the  former. 
4  Dall.  387,  Harst's  case;  9  Johns.  Rep.  994,  Norris  t.  Beaeh. 
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If  the  first  arrest  is  illegal,  all  detainers  afterwards  lodged  under  it  are 

so  too. 

4  Yes.  J.  691,  Ex  parte  Hawkins;  6  Yes.  J.  9,  Bromley  t.  Holland ;  8  Yes.  J.  698, 
Ex  parte  Ledwich;  9  Yes.  J.  69,  Sidgier  t.  Birch.  See  10  Yes.  J.  338,  Sx  parte 
Dumbell.} 

||A  plaintiff,  in  expectation  of  his  cause  coming  on,  is  privileged  finom 
arrest  while  waiting  in  the  vicinity  of  the  court  before  the  day  of  trial. 

Childerston  V.  Baxrett,  11  East,  439 ;  y8  Hurst's  case,  1  Wash.  C.  C.  R.  186 ;  Ex  parte 
Mifflin,  1  Penn.  Law  J.  146.0^ 

So  also  is  a  person  attending  the  Insolvent  Debtors'  Court  to  oppose  the 
discharge  of  a  debtor. 
Willingfaam  r.  Matthews,  6  Taunt.  356. 

So  also  bail  attending  to  justify. 
Rimmer  t.  Green,  1  Maole  &  S.  638. 

So  also  a  defendant  in  a  cause  att^ding  an  arbitrator  to  be  examined 
under  a  rule  of  court. 

Spenee  r.  Stewart,  3  East,  89.  Sed  Tide  3  Bam.  &  A.  259 ;  7  Price,  699 ;  ^  Clark 
T.  Grant,  3  Wend.  S37;  Ex  parte  Edme,  9  Serg.  &  R.  147;  Sandford  r.  Chase, 
3  Cowen,  381 ;  Norris  t.  Beach,  2  Johns.  294.8f 

So  also  a  bankrupt  attending  a  meeting  of  commissioners  to  declare  a 
dividend,  although  several  years  after  his  last  examination. 
Arding  r.  Flower,  8  Term  R.  534. 

But  a  capital  burgess  of  a  borough  attending  an  election  of  co-burgesses 
under  a  summons  from  the  mayor,  issued  in  obedience  to  a  mandamus  di- 
recting the  corporation  to  proceed  to  such  election,  is  not  privileged  during 
his  attendance. 

Nixon  T.  Bart,  1  Moo.  413 ;  S.  C.  7  Taont.  682. 

If  a  plaintiff  is  arrested  while  attending  the  execution  of  a  writ  of  in- 
quiry at  his  own  suit,  the  under-sheriff  cannot  discharge  him,  but  the  court 
will  do  so  on  motion. 

Walters  r.  Rees,  4  Moo.  34.|| 

3.  In  what  Ckuee  thii  Privilege  ietobe  attowed. 

The  privilege  allowed  officers  of  the  court  is  to  be  understood  as  ex- 
tending onlv  to  such  cases  where  the  party  who  sues  them  has  sufficient 
remedy  in  tneir  own  courts :  therefore,  if  a  writ  of  entry  or  other  real  action 
be  brought  against  an  attorney  of  B.  R.,  he  cannot  plead  his  privilege; 
because,  if  this  should  be  allowed,  the  plaintiff  would  have  a  rig^t  without 
remedy :  for  the  King's  Bench  hath  not  cognisance  of  real  actions. 

Sand.  67. 

So,  if  an  attorney  of  C.  B.  be  sued  in  an  appeal,  he  shall  not  have  his 
privilege ;  for  his  own  court  hath  not  cognisance  of  this  action. 
Sand.  67. 

So,  if  money  be  attached  in  an  attorney's  hands  hy  foreign  attachment 
in  the  sheriff's  court  in  London,  he  shall  not  have  his  privuege ;  because 
in  this  case  the  plaintiff  would  be  remediless;  for  the  foreign  attachment  is 
by  the  particular  custom  of  London,  and  does  not  lie  at  common  law. 

Sid.  362;  Sand.  67;  2  Keb.  346,  Tdrbiirs  case;  and  vide  2  Leon.  156;  {8  Term, 
■417,  Ridge  t.  Hardcastle.} 
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^  Money  collected  by  an  attorney  for  his  client  and  not  paid  over,  is  not 
the  subject  of  a  foreign  attachment. 
Riley  t.  Hunt,  3  Penn.  Law.  J.  S68. 

So  moneys  collected  by  a  justice  of  the  peace  on  judgments  rendered 
by  him. 

Corbyn  ▼.  Bollman,  4  Watts  &  S.  349;  and  see  Conant  t.  Bicknell,  1  Chip.  60; 
DoboiB  T.  Dobois,  6  Gowen,  494.0f 

In  indictments,  informations,  or  suits,  in  which  the  king  alone  is  con- 
cerned, the  officer  shall  not  have  privilege ;  for  it  would  be  unreasonable 
that  the  court  should  allow  protection  to  those  who  offend  against  the 
public  peace  of  the  community  and  the  king's  interest. 
Leon.  81 ;  8  Rd.  Abr.  374;  Lit.  R.  97. 

But  it  seems  the  better  opinion,  that  in  an  action  md  tam^  as  on  the 

Stat.  23  H.  6,  c.  7,  against  an  attorney,  for  continuing  sheriff  longer  than  a 

year,  the  defendant  ou^ht  to  have  his  privilege;  for  though  it  be  brought 

m  the  king's  name,  and  the  king  is  to  have  part  of  the  money,  yet  it  is  to 

be  considered  as  die  mere  suit  of  the  party,  in  which  the  party  may  be 

nonsuit.     Besides,  the  party  may  have  a  iales^  without  the  warrant  of  the 

attorney-general. 

3  Lev.  398;  Gomb.  319;  Lotw.  193;  Skin.  549,  pi.  10;  Salk.  30;  Ld.  Raym.  S7; 
3  Salk.  543,  pi.  1 ;  1  Black.  R.  373 ;  Gowp.  367. 

Also,  the  privilege  the  courts  allow  their  officers  is  restrained  to  those 
suits  only  which  they  bring  in  their  own  right,  or  are  brought  against  them 
in  their  own  right ;  for  if  they  sue  or  are  sued  as  executors  or  administra- 
tors, they  then  represent  common  persons,  and  are  not  entitled  to  privilege. 

Hob.  177;  Dyer,  24,  pi.  150;  3  Sid.  157;  Latch.  199;  Godb.  10;  Brown  and 
Goldsb.  47;  Sav.  90. 

HBut  an  attorney  who  is  justice  of  the  peace  for  a  borough  is  entitled  to 
be  sued  by  bill  for  an  act  done  in  his  office  of  magistrate ;  and,  if  sued  by 
original,  he  may  plead  his  privilege  in  abatement. 
3  Taunt  166.|| 

Where  a  clerk  of  the  king's  remembrancer  in  the  Exchequer  married  a 
woman  who  was  executrix  to  J  S,  and  having  brought  an  action  of  debt 
by  privilege,  for  a  debt  due  to  the  testator,  it  was  held,  that  he  was  not 
entitled  to  privilege. 

So  in  an  action  against  an  attorney,  who  was  executor  to  J  S,  who  pleaded 
his  privilege,  it  was  overruled,  though  it  was  urged,  that  there  was  a  dif- 
ference where  the  attorney  was  plaintiff  and  where  defendant ;  but  the 
court  held  it  the  same  in  both  cases. 

Salk.  8,  pi.  4 ;  Ld.  Raym.  533,  Newton  r.  Rowland. 

Also,  if  a  privileged  person  brings  a  joint  action,  this  destroys  his  privi- 
lege ;  because  those  with  whom  he  joms  are  not  officers  of  the  court  nor 
entitled  to  the  attachment  which  the  court  grants  to  its  own  officers. 

3  Rol.  Abr.  874. 

So,  if  an  action  be  broudit  against  a  privileged  person  and  others,  he 
shall  be  ousted  of  his  privilege ;  for  if  otherwise,  he  would  destroy  the 
plaintiff's  action,  as  he  would  be  obliged  to  sue  the  others  by  original  writ, 
and  him  by  petition.  But  some  opinions  are,  that  this  must  be  understood 
where  the  action  is  joint  in  its  nature,  and  cannot  be  severed ;  and  that  if 

p2 
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the  action  can  be  severed  without  doing  any  injuiy  to  the  plaintiff,  the 
officer  shall  have  his  privilege. 

14  H.  4,  31;  30  H.  6,33;  Dyer,  377;  SRoL  Abr.  374,876;  Godb.  10;  Nor,  68; 
9  Sid.  157;  Vent  398;  3  Lev.  139 ;  3  Mod.  396 ;  Vera.  346. 

But  this  matter  came  fully  to  be  considered  in  a  late  case,  "where  trespass 
was  brought  in  B.  R.  against  an  attorney  and  another  person :  the  attorney 
pleaded  his  privilege  as  an  attorney  of  C.  B.,  and  concluded  quod  turn  in" 
tendU  quod  cur.  cognoscere  veliiy  &c. ;  and  on  demurrer,  though  it  was  ad- 
mitted that  the  nature  of  the  action  was  several,  yet  the  court,  on  conside- 
ration of  the  above  cited  cases,  held,  that  ttie  rule  was  general,  and  that 
the  plaintiff  was  not  bound  to  bring  separate  actions;  and  thereupon 
awarded  a  respondeas  ouster. 

Hil.  8  6.  3,  in  B.  R.,  Pratt  ▼.  Salt. 

yS  If  a  freeholder  (who  is  privileged  from  arrest)  unite  in  a  joint  bond  or 
commit  a  joint  trespass  with  one  who  is  not  a  freeholder,  he  may  be  ar- 
rested on  a  joint  capias  against  both. 

Fife  T.  Keating,  3  Browne,  135. 

An  attomejr  or  other  officer  of  Hie  court  is  never  privileged  from  arrest 
when  sued  with  another. 

Gay  v.  Rogers  et  al.,  3  Oowen,  366;  Tiffany  r.  Driggs,  13  Johns.  353;  Chenango 
Bank  t.  Root,  4  Cowen,  136;  but  see  Rup  ▼.  Biggs,  3  Dowl.  P.  C.  179;  Pitt  ▼. 
Poeock,  3  C.  &  M.  146.0^ 

ijAnd  an  attorney  sued  jointly  with  his  wife,  for  her  debt  incurred  dum 
sokij  loses  his  privilege. 
Robarts  t.  Mason  et  ux.,  1  Tannt  345. 

But  an  attorney  sued  by  bill,  jointly  with  a  person  having  privilege  of 
parliament,  is  entitled  to  his  privilege. 

Ramsbottom  t.  Harcoart  and  another,  4  Maule  it  S»  585. 

The  privilege  only  belongs  to  an  attorney  who  pracHseSy  and  has  a  certi- 
ficfite  according  to  25  Geo.  3,  c.  80 ;  and  unless  an  attorney  has  practised 
within  a  year,  he  is  not  entitled  to  it. 

Brooke  ▼.  Bryant,  7  Term  R.  35 ;  Dyson  t.  Birch,  1  Bos.  &  P.  4 ;  /i  Brooks  t.  Pat- 
terson, 3  Johns.  Ca.  103,  Coleman's  ease,  lZ$.ff 

But  he  will  not  lose  his  privilege  by  neglecting  to  renew  his  certificate 
on  the  expiration  of  the  former  one,  provided  he  renews  it  within  a  year. 
Skirrow  y.  Tagg,  5  Maule  &;  S.  381 ;  and  ride  3  Maule  &  S.  605. 

An  attorney  in  custody  for  debt  loses  bis  privilege,  and  may  be  detained 
upon  mesne  process. 
Byles  T.  Wilton,  4  Bam.  it  A.  88. 

But  he  is  not  precluded  fit)m  suing  by  attachment  of  privilege  for  a  debt 
due  to  fdmselfj  although  the  statute  12  Geo.  2,  c.  13,  §  9,  prohibits  his 
commencing  a  suit  for  another  during  his  custody. 

Kays  T,  Denew,  7  Term  R«  671. | 

4.  Of  claiming  and  aUowing  Privilege ;  and  therein^  thai  it  mutt  he  aei  forth  and  pleaded* 

Privilege  is  to  be  claimed  and  allowed  of  in  courts  in  8uch(a^  manner 
as  die  law  directs,  and  in  most  cases  it  is  a  matter  to  be  taken  8tnctly.(6) 

Dalst  16;  Vaugh.  154;  3  Buls.  36.  (a)  Not  to  be  allowed  on  motion.  Still.  373, 
Tide  3  Chan.  Ca.  69.-^— An  attorn^  mnst  plead  his  privilege,  and  eannot  be  disehamd 
en  motion.    Salk.  554,  pi.  3.     [1  Wils.  306 ;  3  Stia,  694s  9  Xid,  Rayin*  1567  s  jB«iw 


PRIVILEGE.  I7a 

(B)  Privilegw  in  Saitf  of  Offioen  of  Court*,  &e. 

oaid,  B.  R.  300.  But  where  an  attorney  ia  airealed  hj  kUiiat  in  hia  own  ooart«  it  ia  a 
motion  of  conrae  to  diacharge  him  on  filing  common  bail.  Wheeler'a  case,  1  Wila.  398 ; 
Imp.  K.  fi.  474,  ed.  1791.  In  the  caae  of  Croealey  ▼.  Shawe,  3  Black.  R.  1065,  the 
Coart  of  C.  P.  held,  that  an  attorney  arreated  by  tapka  upon  a  special  original  out  of 
tiiat  court  was  not  entitled  to  hia  diacharge  upon  aerving  taeahenff  with  a  writ  of  priri- 
lese,  bat  must  ]>lead  his  priWlege.  If,  indeed,  the  arrest  were  upon  prooeaa  out  of  an 
inferior  court,  hia  writ  ought  to  be  allowed  imtanUr.  Rawlina  t.  rarry.  Sir  George 
Cpoke'a  notea,  p.  9.]     (6)  3  Sid.  164. 

f^  A  witness  attending  in  a  cause  pending  in  the  Supreme  Court  of  the  state, 
was  arrested  by  process  issued  out  of  the  United  States  court,  at  the  suit  of 
the  United  States :  held,  that  the  state  court  had  authority  to  discharge  him. 

United  Statea  t.  Edme,  9  Serg.  &  R.  147. 

But  where  the  Court  of  Common  Pleas  had  decided  that  one  of  its  suit- 
ors was  not  entitled  to  privilege,  the  Supreme  Court  refused  to  interfere  in 
habeas  corpus. 

Commonwealtii  ▼.  Hambright,  4  Serg.  &  R.  149;  LiWngaton'a  case,  6  Johna.  351. 

The  practice  is  to  refer  the  party  to  the  court  in  which  the  contempt  is 
alleged  to  have  been  committed. 
Kinsman  ▼.  Reinex,  3  Miles,  300. 
The  privilege  may  be  waived  by  submission  to  the  arrest. 

Brown  v.  Getchell,  11  Maas.  11 ;  Fletcher  ▼.  Baxter,  3  Aik.  334;  Bidgood  t.  Davis, 
6  Bam.  &  C.  84 ;  S.  C.  9  D.  &  R.  153. 

But  mere  silence  of  the  defendant  at  the  time  of  arrest  is  not  a  waiver 
of  privilege. 

Swift  V.  Chamberlain,  3  Conn.  537.gf 

If  an  inferior  court  will  proceed  after  a  writ  of  privilege  is  delivered,  it 
is  a  nuUity,  and  the  courts  at  Westminster  will  discharge  the  party. 

8  Co.  141 ;  3  Brownl.  101.^— 'A  writ  of  privilege  diaallowed  by  an  inferior  court, 
held  eiTor.    Cro.  Eliz.  153. 

One  Fletcher  was  sued  in  the  Marshal's  Court,  and  he  procured  a  writ 
of  privilege  as  attorney  of  C.  B.,  upon  which  the  plaintiff  in  the  Marshal's 
Court  surmised,  that  he  was  forejudged  before,  and  produced  the  record  of 
his  forejudffer;  upon  which  the  Marshal's  Court  proceeded;  and  upon 
complaint  thereof  m  C.  B.  the  court  held,  that  the  writ  of  privilege  ought 
not  to  have  been  questioned  there,  but  ought  to  have  been  allowed ;  and 
that  if  it  was  not  duly  obtained,  it  was  a  matter  examinable  here ;  ttiere- 
fore  all  the  proceedings  in  the  Marshal's  Court  were  set  aside,  and  the 
-plaintiff  ordered  to  pay  all  costs  of  the  proceedings  since  the  writ  of  privi- 
lege, otherwise  an  attachment  to  issue. 

Hil.  36  Car.  3,  Bama  v.  Fletcher. 

A  clerk  to  one  of  the  Barons  of  the  Exchequer  being  sued  in  B.  R. 
pleaded,  that  tempore  ^  memaria  nonextat  all  the  clerks  of  the  king's  court 
of  Exchequer  were  privileged  from  being  sued  elsewhere  than  in  that  court ; 
and  that  ^e  defendant  was  clerk  to  R  P,  un^  Baron^  de  Scaccario  nostra 
pT4BdicP ;  upon  demurrer,  the  court  said,  there  were  two  ways  of  pleading 
privilege ;  one  was  to  go  to  issue,  and  at  the  trial,  if  the  party  be  an  officer 
of  record,  to  show  it  by  producing  the  record ;  if  he  be  not  an  officer  of 
record,  but  is  attendant  on  one  of  the  Barons,  that  must  be  tried  by  a  jury ; 
because  the  Court  of  Exchequer,  as  a  court,  cannot  take  notice  of  it  any 
more  than  the  Court  of  King's  Bench ;  the  other  way  is,  if  he  be  an  officer 
on  record,  to  produce  a  writ  of  privilege  at  the  time  of  the  plea  pleaded, 
and  then  no  issue  can  be  joined  upon  it ;  and  here  the  custom  is  ill  pleaded, 
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for  tenure  quo  non  extat  memoria  is  nonsense,  it  should  be  amu  conP  me- 
moriaj  &c. ;  and  because  that  he  did  not  aver  to  one  of  the  Barons  of  the 
king's  Exchequer,  but  de  Scaccario  nostra j  a  respondeas  ouster  was  awarded. 
6  Mod.  305,  Phips  t.  Jackson. 

In  an  action  against  A  he  pleaded  his  privilege  thus  :  And  the  said  A 

in  his  proper  person  says,  that  he  is,  and  at  the  time  of  exhibiting  the  bill 

was,  one  of  the  clerks  of  T  W,  one  of  the  prothonotaries  of  the  Court  of 

C.  B.  at  Westm.  in  the  county  of  Middlesex,  and  attending  his  office  every 

day,  and  concluded  with  an  averment  generally,  without  annexing  any 

writ  of  privilege  to  his  plea ;  and  this  on  demurrer  was  held  ill,  because 

the  defendant  did  not  say  venU  as  well  as  di>cU ;  and  for  that  he  did  not 

la^  any  venuSy  so  as  the  fact  of  his  bein^  a  protfaonotary's  clerk  might  be 

fned ;  for  it  is  a  matter  issuable,  for  their  clerks  are  not  enrolled.(a) 

Garth.  363;  Skin.  583,  pi.  2,  Stevens  t.  Squire,  (a)  Hard.  164;  7  Mod.  97.  Bnt 
the  privilege  of  an  attorney  or  officer  on  record  is  not  traversable,  nor  triable  per  pais. 
Salk.  30 ;  2  Salk.  543,  pi.  1 ;  Ld.  Raym.  27;  2  Sid.  164 ;  2  Lutw.  1466;  Vent.  264; 
3  Keb.  352 ;  Skid.  582,  pi.  2  ;  [2  Black.  R.  1088.] 

/SThe  exemption  from  arrest  is  not  a  matter  which  can  be  pleaded  and 

put  in  issue  to  a  juiy,  but  is  ground  for  a  motion  to  the  discretion  of  the  court. 

Fletcher  t.  Baxter,  2  Aik.  224;  Prentiss  v.  The  Commonwealth,  5  Rand.  697;  Har- 
ris T.  Grantham,  Coxe,  142. 

In  Connecticut  a  party  entitled  to  privilege  may  avail  himself  of  it  by 
plea  in  abatement. 
Kingr  V.  Colt,  4  Day,  129.0^ 

To  an  action  brought  in  B.  R.,  the  defendant  pleaded  his  privilege  of 
an  attorney  of  C.  B.,  without  producing  any  writ  of  privilege,  and  with- 
out saying  protU  patet  per  recordum  ;  and  two  exceptions  were  taken  :  1st, 
The  want  of  averment,  prouty  &c. ;  2dly,  That  there  was  no  place  laid 
where  the  defendant  was  an  attorney.  And  per  Holt,  C.  J.,  there  are 
two  ways  of  pleading  this  matter  so  as  it  cannot  be  denied,  viz.,  with  a 
profert  of  a  writ  of  privilege;  or  of  an  exemplification  of  the  record  of  his 
admission  ;  or  it  may  be  pleaded  as  it  is  here  :  and  as  to  the  averment  by 
the  record,  it  is  never  pleaded  as  a  matter  of  record,  which  is  always 
pleaded  with  time,  viz.,  of  such  term,  &c. ;  but  never  any  plea  was  seen 
that  the  defendant  of  such  term  was  admitted  attorney,  &c.  As  to  the 
second  exception  he  said,  that  it  was  not  necessary  to  lay  a  venue;  for  that 
this  being  a  matter  concerning  the  person  of  the  defendant,  it  diould  be 
tried  where  the  writ  was  brought. 

2  Salk.  545,  pi.  8 ;  2  Ld.  Raym.  1172,  Scawen  t.  (Garret. 

An  attorney  of  C.  B.  being  sued  in  B.  R.,  pleaded  his  privilege  ;  to 

which  it  was  aemurred  specially,  for  not  concluding  his  plea  with  a  profert 

of  a  writ  of  privilege  testifying  his  being  an  attorney,  &c.    And  per  Holt, 

C.  J.,  the  dinerence  is,  if  privilege  of  an  attorney  be  pleaded  wifli  a  writ, 

the  defendant  cannot  be  denied  to  be  an  attorney ;  if  without  he  may ; 

and  then  a  certiorari  shall  be  awarded  to  certify  whether  he  be  or  not. 

2  Salk.  545,  pi.  7 ;  Dillon  v.  Harper,  2  Ld.  Raym.  898,  S.  C.  Vide  7  Mod.  106, 
Clifton  T.  Swezeland,  like  case. 

||An  attorney  of  K.  B.,  in  pleading  his  privilege  against  being  sued  by 
original,  improperly  stated  the  custom  of  that  court  to  be  not  to  compel  its 
attorneys  to  answer  an  original  writ  unless  first  prejudged  Jrom  their  office^ 
(which  is  the  custom  in  C.  P.  but  not  in  K.  B. ;)  the  court,  however,  held 
that  enough  appeared  to  sustain  the  plea  of  privilege,  and  that  they  would 
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take  notice  that  an  attorney  could  only  be  sued  by  bill,  and  reject  the 
statement  of  the  custom  as  surplusage. 
Stokes  T.  Mason,  9  East,  434. 

And  where  the  plea  of  an  attorney  stated  his  privilege  not  to  be  compelled 
to  answer  any  bill  to  be  exhibited  against  him  in  the  custody  of  the  marshal, 
and  concluded  (like  a  plea  to  the  jurisdiction)  that  the  court  could  not 
take  further  cogrdscmcey  &c.,  (instead  of  praving  judgment  of  the  bill,  and 
that  it  might  be  auashed,)  tiie  court  refused  to  consider  it  as  a  plea  to  the 
jurisdiction,  in  which  case  it  would  have  been  bad,  but  only  as  objecting 
to  the  court's  taking  cognisance  of  an  action  against  one  of  its  attorneys  in 
thai  form;  and  the  court  adjudged  the  bill  to  be  quashed. 

Chatland  t.  Thomley,  13  East,  544*0 

An  attorney  of  C.  B.  pleaded  to  the  jurisdiction  of  the  Court  of  B.  R. 
And  per  curiam^  he  shall  not  be  sworn  to  his  plea,(a)  nor  need  the  writ  of 
privilege  be  set  forth  at  large  ;  and  if  matter  of  fact  be  pleaded  in  abate- 
ment, and  found  against  the  defendant,  judgment  (i)  final  shall  be  given. 

6  Mod.  114.  (a^  An  attorney  of  C.  B.  pleaded  his  privilege  in  B.  R.  and  annexed  a  writ 
of  privile^  to  his  plea,  tested  after  tne  action  brought,  bat  made  no  affidavit  of  the 
troth  of  his  plea ;  and  on  a  motion  of  Mr.  Parker,  the  plea  was  set  aside  for  want  of 
the  oath ;  ana  becanse  it  did  not  appear  by  the  writ  that  the  defendant  was  an  attorney 
at  the  time  of  bringing  the  action.  Mich.  6  6.  3,  Wicks  v.  Dagley;  3  Barnard.  K. 
B.  316,  S.  C.  ['Whether  it  is  necessary  to  annex  an  affidavit  to  the  plea  seems  to  be  a 
matter  of  some  doubt.  See  3  Black.  R.  1088.  It  must  appear  by  the  plea,  that  the 
defendant  was  ian  attorney  at  the  time  of  bringing  the  action.  A  mere  clerical  mistake 
in  the  statement  of  this  fact  was  holden  to  be  fatal.  3  Str.  864.]  The  defendant 
pleaded  his  privilege  that  he  was  an  acting  clerk  to  Sir  George  Cooke,  and  annexed  an 
affidavit  to  his  plea,  that  he  solicited  causes  in  the  court  of  C.  B.,  but  because  he  did 
not  swear  that  ne  entered  causes  in  that  office,  or  that  he  did  business  as  an  entering 
clerk,  the  plea  was  set  aside.  Hil.  3  G.  3,  in  B.  R.  Edmund  and  Thomas,  Barnard! 
K.  B.,  141,  S.  G.,  may  be  pleaded  without  a  venue.  3  Ld.  Raym.  1173.  (6)  That  it 
is  peremptory.    Bro.  Perempt.  pi.  48. 

In  assumpsit  by  A  against  B  for  1000  yards  of  black  cloth,  for  which 
the  defendant  promised  to  pay,  &c. ;  the  defendant  pleaded  his  privilege 
as  an  auditor  of  the  Exchequer,  in  these  words,  that  the  Barons  of  the 
Excheauer,  their  clerks,  or  omer  officers  of  that  court,  have  not  been  im- 
pleaded elsewhere  ;  to  which  plea  there  was  a  demurrer :  1st,  Because  it 
VTas  pleaded  in  the  negatiTe.(c^  2dly,  Because  it  was  general,  th4Xt  the 
Barons  and  their  clerks  ;  which  aoth  not  show  but  that  one  of  their  clerks 
mi^t  be  sued  elsewhere.  3dly,  That  the  conclusion  was,  he  hopeth, 
&c. ;  and  for  these  reasons  the  plea  was  thought  ill :  it  was  likevnse  said, 
that  he  ought  to  haye  concluded  hot  paratus  est  ver^kare,  unless  the  Pu- 
isne brings  into  court  the  red-book  {d)  of  the  Exchequer. 

3  Sid.  104;  Hard.  164,  Forster  v.  Barrington.  (e)yide  3  Ld.  Raym.  869;  Lutw. 
1466.  (d)  The  privilege  of  an  officer  of  the  exchequer  may  be  pleaded,  or  by  showing 
the  red-book  of  the  Exchequer  allowed.  1  Keb.  356 ;  3  Keb.  103  ;  3  Lutw.  46.—- 
An  accountant  of  the  king's  fexcheauer  allowed  his  privilege  in  B.  R.  on  a  Baron's  coming 
into  court  and  showing  his  book  oi  accounts,  and  this  without  any  plea  or  prayer  of  the 
party.  3  Bulstr.  36. ^Where  one  entitled  to  the  pridlege  of  Uie  Court  of  Exche- 
quer is  sued  in  C.  B.  the  court  sends  a  aupatedeo* ;  but  if  it  be  in  B.  R.  no  wpenedeoM 
18  sent,  for  that  would  be  to  supersede  the  kinff;  but  the  practice  is  to  send  up  the  red- 
book  b^  the  Puisne  Baron.  3  Salk.  646,  per  Walter,  Ch.  Baron.  [The  practice  here 
stated  18  ffone  into  desuetude,  and  the  meuiod  now  used  of  asserting  the  privilege  is  by 
an  order  Srom  the  Court  of  Exchequer  to  remove  the  action,  whether  commenced  in  the 
King's  Bench,  Common  Pleas,  or  any  other  court,  into  the  office  of  pleas  of  the  Court 
of  Exchequer,  and  that  it  shall  be  there  in  the  same  forwardness  as  in  the  court  out  of 
which  the  action  is  removed :  but  this  order  does  not  operate  as  a  eartiorari  to  remove 
the  proceedings,  but  as  a  personal  order  on  the  party  to  stay  his  proceedingS'theie; 

Vol.  \Tn.— 23 
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with  libertj  to  commence  hit  action  in  the  office  of  pleas,  and  of  coarae  oalls  npon  t)ie 
defendant  in  that  action  to  appear,  to  accept  a  declaration,  and  to  put  the  plaintiff  in  tho 
same  state  of  forwardness  in  the  office  of  pleas  as  he  was  in  the  other  court.  So  that 
the  order  is  simply  an  injunction  to  stay  proceedingrg  in  the  other  court,  qualified  and 
softened  by  a  liberty  ffiyen  to  sue  here ;  and  is  to  be  enforced,  as  all  injunctions  are,  by 
attachment.  Lord  C.  B.  Eyre's  argument  in  Cawthome  t.  Campbell,  Anstr.  307, 
S08.]    iSSeeVanAlstyney.,  Dearborn,  2  Wend.  586.9 

In  asaumfpsUy  the  defendant  venit  el  dicUy  that  he  is  an  officer  o{  the  Ex« 
chequer,  and  pleads  privilege ;  and  on  demurrer  two  exceptions  were 
taken :  Ist,  Because  he  pleads  his  priyilep;e  by  writ,  but  not  under  the  sesX 
of  &e  court.  2dlY,  That  it  is  not  said,  that  the  court  ought  not  to  haye 
conusance  in  the  beginning  of  the  plea.  Per  Holt,  C.  J. — If  a  man  pleads 
privilege,  and  at  the  time  of  pleading  he  produces  a  writ  testi^ing  that  he 
18  an  omcer,  the  plaintiff  cannot  deny  the  privilege :  but,  if  be  pleads  it 
without  a  writ,  the  plaintiff  may  deny  it,  but  the  plea  is  good  without 
showing  the  writ.  As  to  the  second  exception  he  held,  that  the  conclu- 
sion made  the  plea ;  for  if  a  man  begins  in  bar  and  concludes  in  abatement, 
it  is  a  plea  in  abatement. 

Ld,  Raym.  336;  Salk.  194»  pi*  3«  Thomee  t.  Lloyd;  Ld.  Raym.  336;  Comb.  483; 
12  Mod.  195;  6  Mod.  88. 

The  clerks  of  the  papers  and  secondary  of  the  King's  Bench,  when  they 
claim  privilege,  declare  themselves  to  be  clerks  to  the  master. 
Sid.  74. 

Privilege  in  the  Common  Pleas  must  be  certified  by  the  protfaonota];ies, 
and  not  by  the  secondaries. 
Sid.  65. 

It  hath  been  a  matter  of  great  doubt  how  far  an  attorney  of  C.  B.,  or  other 

{>rivileged  person,  being  in  aistodid  niarescalH,  shall  be  ousted  of  his  privi- 
ege ;  for  on  the  one  hand,  being  in  actual  custody  he  is  to  answer  to  the 
plaintiff's  demand  lodged  against  him,  and  not  to  the  process  that  brought 
him  in ;  and,  on  the  other  hand,  it  hath  been  thought  nard,  that  his  bems 
there  by  coercion  and  on  a  fictitious  trespass  should  oust  him  of  his  red 
privilege ;  the  determinations  herein  have  been,  1st,  That  though  A  be  in 
eustodid  mareseaUi  at  the  suit  of  B,  yet  when  B  declares  against  him  he 
may  plead  his  privilege,  because  he  comes  there  by  coercion,  and  had  no 
opportunity  before  to  take  advantage  of  it.  2dly,  If  A  files  bail  at  the  suit 
of  B,  and  m  the  sam^  term  a  declaration  is  delivered  against  A  at  the  suit 
of  C,  A  may  plead  his  privilege  against  C  as  well  as  against  B  ;  for  it  were 
absurd  that  C,  who  tops  his  suit  upon  the  action  of  B,  should  have  more 
liberty  or  advantage  against  A  than  B  himself  had.  3dly,  But  if  it  be  in  a 
subsequent  term,  or  if  by  any  thing  A  waive  his  privilege  in  the  first  action, 
he  then  becomes  obnoxious  to  the  suits  of  every  one ;  and  as  to  C  he  is 
truly  in  eustodid  marescalH ;  for  being  once  ousted  of  his  privilege,  he  can 
no  longer  attend  as  an  officer  in  the  other  courts,  but  is  fixed  in  the  King's 
Bench ;  and  therefore  cannot,  by  the  supposition  of  the  necessity  of  his 
attendance,  oust  the  party  of  his  action. 

9Bulstr.307;  3  Roll.  Abr.  275 ;  Salk.  l,pl.  3;  Ld.  Raym.  90;  5  Mod.  310;  3  Lev. 
343 ;  Garth.  377 ;  Ld.  Raym.  93, 136. 

So,  if  an  attorney  of  C.  B.  is  brought  into  the  Court  of  B.  R.  at  the  suit 
of  an  attorney  there,  which  is  an  estoppel  to  the  defendant's  privilege,  the 
defendant  shall  be  ousted  of  his  privilege  in  all  other  actions  commenced 
against  him  in  B.  R.  in  the  same  term ;  because  the  jurisdiction  of  this 
court  was  attached  upon  him  by  the  first  action. 

Carth.377. 
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/SThe  privilege  of  a  suitor  does  not  hold  when  he  has  been  surrendered 
by  his  bail  in  another  cause,  and  is  in  actual  custody  at  the  time  of  arrest. 

Dayis  t.  Cammlngs,  3  Yeates,  387;  Wright  t.  Stanford,  1  Dowl.  N.  S.  979. 

But  if  the  first  arrest  be  unlawAil,  the  defendant  cannot  be  served  with 
other  bailable  process  at  the  suit  of  the  same  plaintiff  while  in  custody  upon 
the  illegal  arrest. 

Pettier  ▼.  Washiogton  Bank,  9  Green.  391.^ 

As  to  the  time  of  pleading  privilege,  it  has  been  laid  down  in  a  varie^ 
of  cases  as  a  sure  rule,  that  after  imparlance  the  defendant  cannot  plead  his 
privilege,  because  by  imparling  he  affirms  the  jurisdiction  of  the  court, 
which  by  this  plea  he  would  oust.  But  herein  these  distinctions  have  been 
taken,  and  the  law  by  the  modem  authorities  seems  now  established,  that 
after  a  general  imparlance  the  defendant  cannot  plead  privilege,  because  he 
must  then  plead  in  chief;  so  aft;er  a  special  imparlance  in  tnis  manner, 
Saivis  ommbfis  (dlegatianibus  et  exceptianibus  ommmodis  tarn  ad  breve  quam 
ad  narrattonem  ;  for  by  this  special  imparlance  he  has  confined  himself  to 
take  advantage  of  the  defects  in  the  writ  and  count  only;  but  in  case  of  a 
general  special  imparlance  obtained  from  the  court,  viz.,  Saivis  sibi  omni- 
bus et  ommmodis  advantagOs  et  excq>tionibuSy  he  may  after  plead  his  privi- 
lege ;  for  this  is  not  to  oust  the  court  of  its  jurisdiction,  but  is  a  privilegje 
which  each  court  allows  to  the  officers  of  the  other,  to  be  sued  in  their 
own  court  only. 

99  H.  6,  7,  9  Roll.  Abr.  975, 976 ;  Dyer,  33 ;  Godb.  986 ;  Still.  995 ;  Lev.  54 ;  Reb. 
195,991,956;  9  Show.  145,  pi.  194;  Hard.  365;  Sid.  318;  9  Keb.  103,  191,  163; 
Show.  49 ;  Lntw.  46 ;  Salk.  1,  pi.  3 ;  Comb.  68. 

fiA  confession  of  judgment  is  a  waiver  of  the  privilege  from  arrest. 

Geyer  r,  Irwin,  4  DaJlas,  107. 

So  also  is  obtaining  a  rule  to  show  cause  of  action  and  procuring  a  re- 
duction of  bail. 
Green  r.  Bonafon,  9  Miles,  919. 

But  not  the  mere  entry  of  bail  to  the  officer,  if  no  other  act  be  done  to 

acknowledge  the  jurisdiction. 

ExparU  Edme,  9  S.  &  R.  147 ;  Swift  y.  Chamberlain,  3  Conn.  537 ;  Blackiston  t. 
Potts,  9  Miles,  388. 

If  the  court  had  no  original  jurisdiction  of  the  parties,  or  cause  of  action, 
the  objection  may  be  taken  even  after  plea  and  issue  joined* 

Mannhardt  t.  Sodersirom,  1  Binmey,  138. 

Whether  after  bail  is  put  in,  flie  arrest  and  proceedings  maybe  set  aside 
for  irregularity,  must  depend  on  the  practice  of  the  court  and  the  Supreme 
Court  will  not  interfere  with  the  proceedings  of  an  inferior  court  in  this 
respect. 

Liyingston's  case,  8  Johns.  35 1# 

Where  a  privileged  party  who  is  arrested,  pays  the  money  into  court  by 
permission  of  a  judge  in  order  to  obtain  his  discharge,  he  is  entitled  on  ap- 
plication to  the  court  to  have  the  money  restored  to  him. 

Pitt  T.  Coombs,  4  Not.  &  M.  535 ;  9  Ad.  &  Ellis,  459 ;  1  Har.  &  WoU.  IZ^ 

A  witness  was  arrested  in  his  return  fi-om  Winchester  assizes,  and  in  the 
term  following  was  discharged  by  motion  on  common  bail  by  the  court 
from  which  the  record  issuea,  and  that  without  having  the  privilege  of  the 
court  of  rdsi  prius  certified.    Had  the  arrest  been  at  the  assizes,  the  judges 
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there  mi^t  have  discharged  him ;  for  privileges  given  by  law  are  to  be 
prosecuted  in  such  a  manner  as  the  party  may  mc^  easily  get  the  benefit 
of  them. 
Trin«  13  Ann*  in  B.  R.,  Hatch  v.  Bllsset,  Gilb.  Cas.  308 ;  S  Stra.  986. 

5.  How  priffileged  Penona  are  io  $ue  and  be  tued. 

When  an  attorney  or  other  officer  entitled  to  privilege  is  plaintiff,  he 

regularly  sues  by  writ  of  privilege,(a)  and  is  sued  by  bill ;  which  processes 

issue  out  of  the  court  in  which  me  action  is  commenced,  and  have  no 

foundation  in  Chanceiy. 

4  Inst.  71,  99, 113.  (a^  In  the  fixche<iaer  where  the  plaintiff  is  pririleffed,  the  suit 
is  quo  minue  /  where  the  aefendant  is  privileged,  the  suit  is  by  bill.    3  Salic.  546. 

/6  A  privilege  of  being  sued  by  bill  and  not  by  writ  is  merely  personal, 
and  may  be  waived  by  an  agreement  not  to  take  advantage  of  it. 
Leal  T.  Wigram,  13  Johns.  88. 
Or  by  a  voluntary  submission  to  the  arrest. 

Brown  t.  Getchell,  11  Mass.  11 ;  Fletcher  t.  Baxter,  3  Aikens,  334;  Prentis  ▼. 
Commonwealth,  6  Rand.  697.^ 

But  an  attorney  is  not  obliged  to  sue  by  writ  of  privilege,  but  may  sue 
by  original ;  but  if  he  elects  the  former,  he  must  name  hmiself  attorney, 
&c. ;  lor  when  any  particular  character  or  rekition  gives  any  person  rights 
and  privileges,  it  must  be  set  forth. 

Vent  199 ;  38  E.  3,  4  ;  Cro.  Eliz.  731. 

And  therefore  it  hath  been  held,  that  if  an  attorney  sues  by  original,  he 
must  declare  as  others  do  ;  and  that  if  he  does  otherwise,  it  will  be  £aital 
on  a  special  demurrer,  though  he  aided  after  verdict  and  also  good  on 
a  general  demurrer. 

3  her.  40 ;  Vent.  198 ;  3  Keb.  860, 879 ;  3  Keb.  15. 

Attorneys  are  entitled  to  process  of  attachment,  and  are  not  to  be  arrested 
or  held  to  special  bail,  let  the  cause  of  action  be  what  it  will ;  for  being 
officers  of  the  court  they  are  obliged  to  a  constant  attendance,  and  are  pre- 
sumed to  be  always  amenable. 

Mod.  10. 

A  filazer  of  B.  R.  was  arrested  by  writ,  but  discharged  on  common  bail ; 
for  he  ought  to  be  sued  by  bill,  as  being  present  in  court 
3  Salk.  544,  pi.  4,  Brown's  case. 

A  bill  cannot  be  filed  against  a  person  privileged  in  vacation ;  (i)  for 
then  he  is  not  present  in  court,  and  as  to  the  vacation,  it  begins  the  last 
day  of  the  term,  as  soon  as  the  court  rises. 

Salk.  544.  {(b)  But  now  it  may  be  filed  in  yacation  as  well  as  in  term  time,  Douffl. 
300;  ||6  Taunt.  347  ;||  though  if  it  be  filed  in  vacation,  otherwise  than  to  avoid  SiB 
statute  of  limitations,  the  plaintiff  will  not  be  allowed  his  costs,  if  the  action  should  be 
settled  before  the  ensuing  term.]  ||And  where  the  cause  of  action  arises  after  term, 
there  should  be  a  special  memorandum  stating  the  day  of  bringing  the  bill  into  the 
oflioe  of  the  clerk  of  the  declarations.    5  Term  R.  335 ;  Tldd's  Prac.  (7th  ed.)  86.0 

II  And  therefore  formerly  a  bill  could  not  be  filed  for  an  escape  against 
the  warden  of  the  Fleet  in  vacation. 

Crook  T.  fiyles,  3  Marsh.  49. 

But  now  by  59  Geo.  3,  c.  64,  such  a  bill  may  be  filed  in  vacation,  in 
the  prothonotaries'  office  of  the  C.  P.,  or  in  the  office  of  pleas  in  the  Ez- 
tchequer.jj 
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The  bill  must  be  filed  thou^  fhe  attorney  agrees  to  appear  and  dispense 

with  it ;  but  it  may  in  such  case  be  filed  afterwards. 

3  Salk.  544,  pi.  5. 

In  an  attachment  of  privilege  by  the  marshal  he  shall  have  no  attomeyi 

because  present  in  court 
6  Mod.  16. 

An  information  was  exhibited  against  the  custos  brevium  of  B.  R.  for 
abuses  and  misdemeanors  in  his  office,  who  refiised  to  appear  in  person,(a) 
but  would  haye  appeared  by  attorney  ;  and  the  opinion  of  the  court  was, 
that  he  could  not  appear  by  attorney,  being  an  officer  of  the  court,  and 
presumed  to  be  always  present ;  and  therefore  it  was  agreed,  that  no  pro- 
cess should  be  issued  against  him  ;  but  that  upon  reading  the  information, 
if  he  did  not  appear,  judgment  should  be  given  against  him. 

Sid.  134,  The  "King  t.  Paget  (aS  An  attorney  may  plead  his  priyilege  by  an  attor- 
ney without  any  inconyenience,  for  ne  may  be  sick,  or  have  business  in  anoUier  court, 
and  the  precedents  are  both  ways.  Stil.  413.  /0So  may  any  defendant.  United  States 
▼.  Edme,  9  Berg.  &  R.  147.8f 

In  an  action  brought  by  an  attorney  by  bill  of  priyilege,  the  judgment 
was  quod  nil  c(gnat  per  breve^  instead  of  nil  capiat  per  biuam  ;  which  was 
held  manifest  error,  unless  it  could  be  amended  as  the  mistake  of  the 
clerk. 

Cro.  Car.  680,  Raymond  t.  Burbedge. 

In  a  bill  of  privilege  by  or  against  an  attorney,  no  capias  lies,  but  an  at- 
tachment of  privilege ;  and  consequently  on  such  proceeding  there  can  be 
no  outlawry. 

Leon.  329,  Crew  t.  Bailie.  Vide  tit  Outlawry^  vol.  vii. 

In  an  attachment  of  privilege  by  or  against  an  attorney,  it  hath  been 
held,  that  pledges  to  prosecute  must  be  entered  on  the  imparlance  roll ; 
and  that  this  is  not  barely  form,  but  matter  of  substance.(i) 

Dyer,  288  a,  pi.  53;  Cro.  Car.  91,  92;  3  Ley.  39.  {h)  Seems  now  aided  by  the 
4  &  5  Ann.  c.  16. 

The  judges,  prothonotaries,  attorneys,  &c.,  of  the  Court  of  C.  B.  whose 
attendance  is  wholly  required  in  court,  are  not  suable  by  original,  but  by 
bill  only ;  but  Serjeants  at  law,  judges'  servants,  and  other  clerks,  though 
they  may  be  entiUed  to  the  privilege  of  being  sued  in  that  court,  yet  must 
ihey  be  sued  by  original,  and  not  by  bill. 

2  Mod.  297 ;  3  Ley.  398 ;  3  Salk.  283,  pi.  8  ;  Ld.  Raym.  399. 

In  asswmpsU  by  bill  against  the  defendant  as  wn?  clericarum  dcmdni  regis 
coram  ipso  rege^  the  tlefendant  pleaded  that  he  was  a  filazer,  absque  hoc 
that  he  was  a  clerk ;  and  on  demurrer  the  plea  was  set  aside  as  frivdlous 
and  impertinent,  for  that  filazers  are  clerks. 

Trin.  5  G.  2,  in  B.  R.,  Dnrett  t.  Hayward. 

6.  Whether  there  can  be  Prtvilq^  agaitut  Priffilege, 

It  seems  a  general  rule,  that  there  can  be  no  privilege  against  privilege ; 
so  that  if  an  officer  of  one  court  sues  an  officer  of  another,  the  defen£uit 
shall  not  plead  his  privilege  ;  for  the  attendance  of  the  plaintiff  is  as  ne- 
cessary in  nis  court  as  the  defendant's  is  in  his ;  and  therefore  the  cause  is 
legally  attached  in  the  court  where  the  plaintiff  is  an  officer. 

Bro.  Privilege^  pi.  40;  Godb.  81 ;  Jenk.  131 ;  2  Brownl.  267 ;  Moor,  753 ;  2  Roll. 
Abr.  274 ;  Jenk.  173 ;  2  Keb.  346.  [Barnes,  44 ;  2  Black.  R.  1325.  If  one  attorney 
sue  another  attorney  by  attachment  of  prinlege,  and  hold  him  to  bail,  the  defendant 
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mfty  sitlier  plead  bis  privilege  in  abatement,  or  moTe  the  oonrt  to  stay  the  proceedings, 
bat  in  neither  case  will  he  be  entitled  to  costs.    Barber  t.  Palmer,  6  Term  R.  524.] 

11  But  though  an  attorney  of  the  K.  B.  may  sue  an  attorney  of  the  C.  P. 
in  nis  own  court  b^  attachment  of  privilege,  yet  he  cannot  arrest  the  de- 
fendant and  hold  him  to  special  bail. 

Tidd's  Prac.  (8th  ed.)  78 ;  9  Price,  16,  eontrd. 

Where  an  attorney  of  C.  P.  is  in  actual  custody  of  the  marshal,  he  may 
be  sued  in  K.  B.  as  a  prisoner  by  third  persons. 

4  Bam.  &.  A.  88 ;  Tidd,  78.|| 

As  where  J  S,  attorney  of  B.  R.,  brou^t  trespass  against  the  warden 
of  the  Fleet  who  came  into  the  Court  of  C.  B.,  and  prayed  the  advice  of 
the  court,  whether  he  being  an  officer  of  the  court  should  be  obliged  to  an- 
swer; and  on  consideration  of  the  eq^uality  of  privilege  the  court  determined, 
tiiat  he  who  commences  the  suit  is  entitled  to  privilege ;  and  therefore 
advised  the  warden  to  answer. 

2  Leon.  41,  Povey's  case. 

So,  where  one  of  the  clerks  in  Chanceiy  was  impleaded  in  C.  B.  b^ 
bill  of  privileffe,  by  an  attorney  of  the  said  court,  and  prayed  his  privi- 
lege ;  it  was  denied  him,  because  the  plaintiiTwas  privileged  in  that  court 
as  well  as  the  defendant  in  chancery,  and  was  first  interested  in  his  privi- 
lege by  bringing  his  writ. 

4  Leon.  193,  Ben  Johnson's  case* 

So,  where  the  plaintiff  brought  his  bill  in  the  Exchequer  to  be  relieved 
against  a  bond,  put  in  suit  against  the  defendant  in  the  Petty-bag  Office, 
wich  is  a  court  of  common  kw,  to  which  the  defendant  pleaded  his  pri- 
vilege as  an  officer  of  the  Court  of  Chancery ;  the  court  agreed,  that  when 
both  parties  are  privileged  persons,  his  privilege  shall  take  place  who  first 
sues  ;  so  that  here  the  suit  of  equity  to  be  relieved  against  the  penalty  of 
the  bond,  being  first  attached  here,  gained  a  preference  in  the  plaintiff  in 
his  suit,  which  is  a  distinct  suit  fi'om  that  of  the  defendant  at  common 
law;  and  therefore  the  plea  was  overruled,  and  an  injunction  awarded 
till  answer.  In  this  case  it  was  said,  that  if  both  are  privileged,  but  the 
attendance  of  the  one  is  more  requisite  than  that  of  the  other,  his  privilege 
shall  be  allowed  who  has  most  cause  of  privilege.      . 

Hardr.  117,  Baker  t.  Lenthal.  ' 

II A  sworn  clerk  in  Chancery  may  arrest  a  solicitor  on  an  attachment  of 

?rivilege  in  the  Petty-ba^  Office ;  for  such  solicitor  has  no  privilege  in 
Ihancery,  the  privilege  bemg  in  the  clerks  in  court. 
Wainwright  ▼.  Smith,  3  Ross.  R.  668.|| 

Where  an  action  is  brought  by  the  king,  the  defendant  shall  not  have 
privilege. 

Ld.  Raym.  37.  ;8Bat  as  to  the  United  States  eotUrd^  see  United  States  t.  Edme, 
9  Sergr.  ii  R.  l5O.0r 

^  An  attorney  of  C.  B.  sued  a  member  of  the  University  of  Oxford,  who 
prayed  his  privilege,  which  is,  not  to  be  sued  in  another  place ;  and 
Hiough  it  was  insisted,  that  this  privilege  was  given  them  by  act  of  parlia- 
ment, yet,  in  regard  the  words  were  general,  the  court  held,  that  there 
was  no  necessi^  to  construe  them  so  as  to  extend  to  privileges  before  in 
esse;  and  that  tnerefore  this  special  privilege  was  not  taken  away  by  the 
statute. 
Ld.  Raym.  349,  Joliffe  ▼.  Langstom 
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1.  Wh9  are  the  Penom  eniiiled  io  this  Privilege. 

All  peers,  without  any  distinction  as  to  degree  or  rank,  are  entitled  to 

Erivilege ;  for  they  are  equally  obliged  to  (a)  attend  the  service  of  the  pub* 
c,  and(i)  are  always  supposed  amenable  and  to  have  sufficient  property 
to  answer  in  suits  and  actions  brought  against  them,  and  on  these  grounds 
are  .not  to  be  arrested  or  molested  in  their  persons.  This  privilese  extended 
formerly  to  abbots,  as  it  does  to  bishops,  members  of  the  Convocation, 
and  members  of  the  House  of  Commons  at  this  day. 

4  Inst  94;  Stil.  118, 933, 953,  464;  Dyer,  314;  Mod.  66;  Bro.  Exig.  3;  Moor,  767; 
ScobePs  Memorials,  88, 103;  Sir  Simon  Dew's  Journals,  414 ;  Pick.  59;  Finch,  355; 
9  Ld.  Raym.  1347;  3  Seld.  Wilk.  edit.  p.  1478.  (a)  Dyer,  60  a,  in  marginei  Noy, 
103 ;  Moor,  778,  pi.  1080 ;  Stamf.  P.  C.  38 ;  Hawk.  P.  C.  e.  93,  $  9.  That  the  king's 
mni  or  charter  of  exemption  cannot  discharge  a  nobleman  from  his  attendance  in  par- 
fiament.  4  Inst.  49.  (b)  The  law  intends  them  to  be  assisting  the  king  with  their  coun- 
sel for  the  commonwealth,  and  to  keep  the  realm  in  safety  by  their  prowess  and  valour. 
9  Rep.  49  a ;  Ibid!  68;  Jenk.  Cent  107,  pL  6;  Hob.  61 ;  10  Rep.  76  b;  13  Co.  96. 

fi  Senators  and  representatives  in  Congress  ^*  shall  in  all  cases  except 

treason,  felony,  and  breach  of  the  peace,  be  privileged  from  arrest  during 

their  attendance  at  the  session  of  dieir  respective  houses,  and  in  going  to 

and  returning  from  the  same ;  and  for  any  speech  or  debate  in  either  house, 

they  shall  not  be  questioned  in  any  other  place. 

Const.  U.  States,  art,  1 ,  sect  6.  See  Bourier's  Law  Diet  tit  *'  Jrreat.**  But  it  seems 
they  may  be  serred  with  a  subpcena.  United  States  t.  Cooper,  4  Dall.  341.  See  also 
Geyer  t.  Irwin,  4  Dall.  107 ;  Bolten  t.  Martin,  1  Dall.  996 ;  Coxe  t.  M'CIenachan, 
3  Dall.  478. 

A  member  of  Congress  is  only  privileged  from  arrest  while  at  or  actually 
going  to  or  returning  from  Congress. 
Lewis  T.  £lmendorf,  9  Johns.  Ca.  999. 

A  member  of  assembly  is  not  privileged  from  arrest  after  he  has  returned 

home. 

Corey  ▼.  Russell,  4  Wend.  904;  Colrin  v.  Mor^n,  1  Johns.  Ca.  415;  and  see 
Prentis  t.  Commonwealth,  5  Rand.  697 ;  King  ▼.  Coit,  4  Day,  133 ;  Gibbs  t.  Mitchell, 
9  Bay,  406. 

In  Massachusetts  representatives  are  not  exempted  from  arrest  on  final 
or  criminal  process,  but  only  on  mesne  process. 
Cooke  ▼.  Gibbs,  3  Mass.  197 ;  Coffin  v.  Coffin,  4  Mass.  99. 

A  member  of  a  state  convention  is  privileged  from  arrest  during  the 
sitting  of  the  convention,  and  for  a  reasonable  time  before  and  after. 
Bolten  ▼.  Martin,  1  Dall.  996.0^ 

The  privilege  of  parliament,  aceording  to  the(c)  law  of  parliament,  is  of 
a  very  extensive  nature.  But  all  that  is  here  intended  to  be  treated  of  is 
only  the  taking  notice  of  and  pointing  out  such  cases  and  resolutions  rela« 
tive  hereto,  as  are  to  be  found  in  the  books  of  law ;  not  to  determine  con^ 
ceming  this  privilege  as  settled  by  the  rules  and  orders  of  each  house,  of 
which  they  themselves  are  the(rf)  sole  judges,  though  the  king's  courts  («) 
incidentally  take  notice  thereof,  and  are  bound  to  determine  in  matters  of 
privilege  when  so  directed  by  act  of  parliament 

(c)  Ld.  Coke  says  of  this  law,  ab  omfdbtu  querenda  est^  a  muUie  ignoraia^  apauci$  eog- 
nitoj  4  Inst.  15.  {d)  13  Co.  63 ;  4  Inst  33,  50,  363;  Prinn's  Animad.  on  4  Inst.  19 ; 
Cip.  Car.  181,  604;  9  Ld.  Raym.  1111.  (e)  Vide  Mod.  66.  Have  determined  in  re- 
lation to  their  journals.  Hob.  111.  See  the  armaments  in  the  case  of  Ashby  v.  White, 
Salk,  19,  pi.  10;  6  Mod.  45;  9  Ld.  Raym.  938;  Baroardiston  t.  Soame,  9  Lev.  114; 
3  Keb.  366,  369;  Onslow's  ease,  9  Vent.  87;  The  Queen  ▼.  Paty,  9Ld.  Raym.  1106. 
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This  privilege  extends  only  to  the  peers  of  Great  Britain ;  so  that  a 
nobleman  of  any  other  country,  or  a  lord  of  Ireland,  hath  not  any  other 
privileges  in  this  kingdom  thsm  a  common  person.  Also,  the  son  and 
neir  apparent  of  a  nobleman  is  not  entitled  to  the  privilege  of  being  tried 
by  his  peers,  which  is  confined  to  such  person  as  is  a  lord  of  parliament 
at  the  time.  But  it  seems,  that  an  infant  peer  is  privileged  firom  arrests, 
his  person  being  held  sacred. 

Co.  Lit  156;  3  Inat.  48;  3  Inst  30,  pi.  19. 

The  peers  of  Scotland  had  no  privileges  in  this  kingdom  (a)  before  the 
union ;  but  now,  by  the  twenty-third  article  of  the  union,  the  sixteen 
elected  peers  shall  have  all  the  privileges  of  the  peers  of  parliament  of 
Great  Britain ;  also,  all  the  rest  of  the  peers  of  Scotland  shall  have  all  the 
privileges  of  the  peerage  of  England,  excepting  only  that  of  sitting  and 
voting  m  parliament. 

(a)  9  Co.  117 ;  stat  5  Ann.  c.  8,  P.  W.  583.  [Since  this  statute,  the  person  of  a 
Scotch  peer  has  heen  holden  to  he  priYlleged  from  arrests.  3  Stra.  999 ;  Fort  163, 165. 
Bat  the  ahoTO  article  of  the  statute  of  onion,  upon  which  this  privilege  is  claimed  by  a 
peer  of  Scotland,  not  one  of  the  sixteen,  says,  that  the  peers  or  Scotland  shall  have  the 
priyileges  of  the  peers  of  Great  Britain,  except  the  right  and  privilege  of  sitting  in  the 
House  of  Lords,  and  the  privileges  depending  thereon.  Now,  as  every  privilege  claimed 
by  a  peer  solely  depends  on,  and  is  in  consequence  of,  his  sitting  in  parliament,  that  is, 
being  an  actual  lord  of  parliament^  it  seems,  that  the  allowing  all  the  Scotch  peers  the 
privilege  from  arrests  is  not  within  the  words  of  the  act  of  union,  the  only  act  under 
which  the  Scotch  peers  to  this  day  can  claim  any  privilege  here  at  all.    2  Cr.  Pr.  137. 

II And  a  peer,  of  Ireland  had  formerly  no  privileges  in  Great  Britain, 
till  the  imion  of  the  two  kingdoms.  But  now,  by  the  fourth  article  of  the 
act  of  union,  the  twenty-eight  temporal  and  four  spiritual  lords  of  parlia- 
ment for  Ireland  in  the  paniament  of  the  United  Kingdom  have  the  same 
privileges  of  parliament  as  the  lords  of  parliament  for  Great  Britain.  And 
the  peers  of  Ireland,  as  peers  of  the  United  Kingdom,  are  to  be  sued  and 
tried  as  peers,  and  enjov  all  privileges  of  peers,  as  fully  as  those  of  Great 
Britain ;  the  privilege  of  sitting  in  the  House  of  Lords,  and  those  dependent 
thereon,  and  that  of  sitting  on  the  trial  of  peers,  excepted.  An  Irish  peer, 
however,  is  not  entitled  to  the  privileges  of  a  peer  during  the  time  that  he 
is  a  member  of  the  House  of  Commons.  It  has  been  decided,  that  an 
Irish  peer  is  entitled  to  the  letter  missive  from  the  Chancellor  on  a  bill 
being  filed  against  him. 

3  Inst.  30,  pi.  19 ;  39  &  40  O.  3,  c.  67,  art.  4;  8  Yes.  601. 

And  he  cannot  be  arrested  for  debt. 

Coates  V.  Lord  Hawarden,  7  Bam.  &  C.  388 ;  /8S.  C.  1  Man.  &  Ry.  llO.0r 

And  he  ought  not  to  be  on  a  grand  or  petit  juiy,  unless  he  is  a  mem- 
ber of  the  House  of  Commons,  m  which  case  he  is  a  commoner  to  all 
intents  and  purposes. 

Russ.  &  Ry.  Cro.  Ca.  R.  117. 

A  peeress  by  birth  (b)  is  entitled  to  privilege :  so  of  a  peeress  by  mar- 
riage, and  that  as  weU  during  the  coverture  as  after:  but  as  a  peeress  by 
marriage  (c)  loses  her  dignity  by  manying  a  commoner,  after  such  mar- 
riage she  is  not  entitled  to  any  privilege. 

9  Inst.  60;  Stil.  923,  234,  263;  S  Chan.  Ca.  334 ;  Fortese.  R.  163;  Vent.  398 ;  Styl. 
322;  Eq.  Cas.  Ab.  349,  (A) ;  Co.  Litt  16  b;  6  Rep.  63  b;  Dyer,  79,  pi.  61 ;  3  Hawk. 

P.  C.  44,  §11.    Order  of  House  of  Peers,  31  Feb.  1692 (b)  But  doubted  whether 

a  peeress  by  patent  only  for  life  is  entitled  to  this  privilege.    Styl.  234, 353.    Held, 
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Uiat  she  is  not  entitled.    StyL  S54;  bat  adjoumed. (c)Co.  LiL  16;  6  Co.  53; 

Dyer,  79. 

It  was  holden  by  my  Lord  C.  J.  Holt,  in  the  case  of  Lord  Banbury ,(a) 
that  where  a  person  is  called  by  writ  to  the  House  of  Peeis,  he  is  no  peer 
till  he  sitsL  in  parliament,  the  writ  giving  him  no  nobility  or  honour ;  but 
(hat  it  was  the  sitting  in  the  House  of  Lords,  and  associating  himself  with 
them,  that  ennobled  his  blood ;  and  that,  therefore,  if  the  lung  or  he  dies 
before  a  parliament  meets,  the  writ  is  determined,  and  the  party  remains 
a  commoner;  but  he  held  it  otherwise  in  a  creation  by  letters  patent,  by 
which  the  party  is  immediately  noble  without  any  other  act  or  ceremony ; 
and  though  the  parliament  neyer  meets,  or  the  king  dies,  the  nobility  re- 
mains to  him  and  his  posterity,  according  to  the  limitations  in  die  patent 

(a)  Vide  this  case  t*;^ 

3.  How  fv  this  Privilege  extendi  to  their  ServaniM  and  JtU^ 

A  member  of  parliament  (fr)  shall  hare  privilege  of  parliament,  not  only 

for  his  seryants,(c)  but  for  his  horses,  &c.,  or  other  goods  distrainable. 

4  Pryn.  R^.  Writs,  634;  D'Ewe's  Joor.  133;  4  Inst  34.  (b)  Noblemen's  seirants 
STB  priTileeed  from  arrests  in  time  of  parliament  3  Show.  84,  Order  of  House  of 
Loids,  38  May,  1638.  Sir  W.  Jon.  135.  Style,  139, 167;  Sir  Simon  D'Ewe's  Jour- 
nals,  315,  333,  530,  533,  533,  607,  606,  617.  (e)  Said  to  extend  only  to  servants,  and 
not  to  their  tenants.  Mod.  13.  And,  in  March,  1793,  it  is  said  to  hare  heen  ordered 
hy  the  Lords  in  Paiiiament,  15  Car.  1,  that  only  menial  semmts,  or  those  who  attended 
on  the  person  of  a  knight  or  burgess  of  parliament,  should  be  free  from  arrest  ||This 
privilege  is  taken  away  by  10  6.  3,  c.  50.    5  Term  R.  687 ;  1  Chitt  R.  83.g 

J  S  brou^t  debt  for  rent  against  H,  who  pleaded  that  he  was  tenant 
and  servant  to  Lord  Moon,  and  prayed  his  wnt  of  privilege  might  be  al- 
lowed ;  the  plaintiff  demurred :  it  was  argued,  that  the  matter  of  the  plea 
was  against  the  common  and  statute  law ;  hut  per  Rolle,  C.  J. — ^You  ought 
not  to  argue  generally  against  the  privilege  of  parliament  \  ever^  court 
hath  its  privilege ;  I  conceive  a  writ  of  privilege  belongs  to  a  parliament- 
man,  so  far  as  to  protect  his  lands  and  estate  ;{d)  and  you  have  admitted 
his  privilege  by  your  demurrer. 

Stile,  139,  Smith  v.  Hale;  and  vide  Latch,  150,  and  the  S.  C;  Stile,  167,  333. 
(d)  I  Jon.  155. 

The  warden  of  the  fleet  insisted  upon  a  writ  of  privilege,  alleging  that 
he  was  obliged  to  attend  the  House  of  Lords ;  but  it  appearing  that  he  was 
sued  upon  an  escape,  and  the  court  considering  that  great  inconvenience 
would  ensue,  and  being  of  opinion  that  it  was  in  their  discretion  whether 
they  would  grant  such  writ  or  no  upon  a  motion,  they  said  he  might  plead 
it  if  he  would,  but  they  would  not  award  such  a  writ,  or,  if  his  privilege 
was  infringed,  he  might  complain  to  the  House  of  Lords. 

3  Vent  154. 

In  debt  the  defendant  pleads  he  was  a  servant  to  a  member  of  parlia- 
ment, and  idea  capi  sea  arrestan  rum  debet;  the  plaintiff  prays  judgment ; 
and  qtda  videtur  quod  tale  habetur  privilegium  quod  magnates ^  fyc.^  et  eorum 
famuiares  capi  seu  arrestari  nan  debent ;  sed  nullum  habetur  privUegium 
quod  non  debent  wnplacitariy  idea  respondeat  ouster. 

Mod.  146,  cited  to  have  been  adjudged  between  Rivers  v.  Cousin,  Hil.  34  E.  4,  ret 
4, 7,  10,  in  8eac 

Defendant,  after  a  general  imparlance,  pleaded,  that  he  was  a  servant  to  a 
peer,  viz.,  the  Earl  of  Pembroke ;  and  by  North,  C.  J.,  it  is  not  receivable, 
Vol.  Vin.— 24  q  2 
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for  it  is  the  privilege  of  the  master  and  not  the  servant's ;  but  the  defend- 
ant  ought  to  sue  his  writ  of  privilege,  for  perhaps  his  master  will  not  pro- 
tect him ;  and  if  he  will  not,  he  is  dien  left  to  answer :  like  to  the  case  of 
a  counsellor,  where  it  is  the  privilege  of  the  client  that  he  shall  not  be 
compelled  to  discover  the  secrets  of  the  client ;  but  if  the  client  be  willing, 
the  court  will  compel  the  counsel  to  discover  what  he  knows;  which 
Serjeant  Maynard  said  was  his  father's  case  before  the  Lord  Cecil  in  the 
Court  of  Wards.  North  said,  as  it  was  a  matter  of  great  consequence,  he 
would  advise  with  the  Lord  Chancellor  and  the  rest  of  the  judges,  what 
used  to  be  done  in  such  cases :  afterwards  it  was  moved  again,  and  North 
said,  it  was  moved  in  the.  House  of  Lords,  that  they  had  left  it  to  the 
judges  to  do  according  to  law ;  and  therefore  the  plea  was  rejected. 

Pasch.  30  Car.  3,  in.  C.  B.,  Lea  v.  Wheatley.    QVide  6  Term  R.  687;  1  Chitt.  R. 

83.11 

By  an  order,  24  Jan.  1606,  in  the  House  of  Lords,  it  was  resolved,  that 
no  common  attorney  or  solicitor,  though  employed  by  any  peer,  should 
have  the  privilege  of  that  house. 

3  Stra.  1065. 

By  an  order,  24  May,  1724,  this  privilege  was  restrained  to  menial 
servants  and  others,  necessarily  employed  about  estates  of  peers. 

By  an  order,  22  Jan.  1715,  it  was  resolved  that  every  peer  should  upon 
his  honour  certify  to  the  house,  that  the  persons  protected  were  within  the 
privilege  of  the  house ;  and  should  by  letter  acquaint  the  party  arresting 
such  privileged  person  with  the  same. 

An  attorney  was  taken  in  execution  upon  a  ca.  sa.  about  two  years  ago, 
but  upon  a  letter  under  the  hand  and  seal  of  the  Lord  Say  and  Seal,  the 
sherift*  discharged  him  as  steward  to  his  lordship.  A  rule  was  obtained  at 
the  side-bar  for  the  return  of  the  writ ;  and  now  on  motion  in  court  to  dis- 
charge this  rule,  it  was  urged  in  behalf  of  the  sherifi*,  that  this  privilege 
belonged  only  to  the  peer,  and  not  to  the  party,  and  was  not  returnable  to 
the  process ;  and  that  therefore  the  court  ought  not  to  insist  upon  a  return, 
as  the  sheriff  could  not  justify  the  detention  of  the  defendant,  but  imder 
peril  of  bringing  himself  and  the  plaintiff  under  the  censure  of  the  House 
of  Peers ;  but  on  consideration  of  the  above-mentioned  orders,  and  on  con- 
sidering the  nature  of  this  case,  that  the  plaintiff  was  within  the  ordinary 
justice  of  the  court  entitled  to  a  return  of  his  writ ;  that  without  such  return 
he  might  be  debarred  from  any  further  execution ;  but  principally  from  the 
great  inconveniency  that  might  arise  by  allowing  attorneys,  who  are  officers 
to  the  courts  in  which  they  respectively  practise,  and  therefore  amenable 
to  those  courts,  this  kind  of  privilege ;  the  court  gave  the  plaintiff  liberty 
to  proceed  against  the  sheriff,  but  gave  him  time  till  next  term  to  m&ke 
his  return. 

Mioh.  10  G.  3,  in  B.  R. ;  Wickham  t.  Hobart,  3  Stra.  1066;  Ca.  temp.  Hardw.  348, 
S.  C. 

[But  now  the  statute  of  10  G.  3,  c.  60,  takes  away  from  servants  all 

privilege  whatever,  personal,  as  well  as  privilege  from  suits. 

On  the  meeting  of  the  new  parliament  in  November,  1774,  a  doabt  was  conceived, 
whether,  as  this  act  had  thus  taken  away  all  privilesea  from  the  senrants  of  members, 
some  alteration  ought  not  to  be  made  in  the  form  of  the  prayer  of  the  Speaker  of  the 
House  of  CommonB  to  the  throne;  and  the  then  Speaker,  Sir  Fletcher  Norton,  at  first, 
it  seems,  intended  to  make  an  alteration,  by  claiming  all  the  usual  privileges,  '*  except 
where  the  same  had  been  Taried  or  taken  away  by  act  of  parliament."    But  upon  con- 
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ferring  with  the  Lord  Chancellor,  Lord  Apsley,  his  lordship  said,  **  that  as  no  altera- 
tion had  been  made  formerly,  on  the  passinflr  of  the  act  in  King  William's  time,  relating 
to  the  priyileffe  of  parliament;  and  as,  whatever  the  Commons  claimed,  neither  the 
allowance  of  Uie  king,  nor  the  claim  itself  coold  be  supposed  to  inelode  privileges  not 
wananted  by  law ;  1^  was  of  opinion,  that  it  would  be  the  safer  way,  in  order  to  pre- 
vent any  difficulties  that  might  arise  from  an  alteration,  to  adhere  to  the  usual  form ; 
and  that  he  was  ready  to  give  the  king's  answer  in  the  accustomed  manner.*.'  8ir 
Fletcher  Norton  acquiesced  in  this ;  and  made  the  claim  in  the  ancient  form  of  words, 
without  any  alteration,  and  received  the  usual  answer,  and  the  same  form  has  been  con- 
tinued ever  since.] 

^The  charge  d^tjffxdres  of  a  foreign  government  whose  official  character 
has  ceased,  but  is  delayed  in  this  countiy  by  circumstances,  is  not  liable 
to  arrest  in  a  civil  suit. 

Dupont  V.  Pichon,  4  DalL  391. 

The  privilege  of  freedom  from  arrest  of  an  ambassador's  servant  is  the 
privilege  of  the  ambassador,  and  not  of  the  servant. 

Fisher  v.  Begroa,  3  C.  &  M.  940 ;  3  Tyr.  184 ;  4  Tyr.  85 ;  9  Dowl.  P.  C.  979.  By 
tibe  95th  section  of  the  act  of  30th  April,  1790, 1  Storv,  88,  any  writ  or  process  issued 
from  any  court  or  hj  any  judge  or  justice  whereby  the  person  of  any  ambassador  or 
foreign  minister,  received  as  such  by  the  President  of  the  United  States,  or  any  domes- 
tic servant  of  such  ambassador,  &c.,  may  be  arrested  or  imprisoned,  or  their  goods  and 
chattels  attached,  seized,  or  distrained,  is  declared  to  be  utterly  null  and  voio ;  and  by 
the  96th  section  of  the  same  act — the  party  suing  out  the  writ,  his  attorney,  and  the 
officers  executing  the  same,  are  made  liable  to  imprisonment,  not  exceeding  three  yeais, 
and  fine  at  the  discretion  of  the  court— exceot  in  the  case  of  a  citizen  or  inhabitant  of 
the  United  States,  for  debts  contracted  before  ne  entered  the  service  of  the  foreign  minis- 
ter, and  domesticfl  whose  names  have  not  been  registered  in  the  office  of  the  Secretary 
of  State. 

The  courts  of  the  United  States  cannot  interfere  with  process  issued  by 
a  state  court  against  a  foreign  minister. 
Ex  parte  Cabrera,  1  Wash.  C.  C.  R.  939.8^ 

3.  In  what  Qua  ikU  Privilege  is  to  be  allowed* 

In  all  causes  this  privilege  is  regularly  to  be  allowed :  so  that  a  peer  of 

the  realm,  or  a  member  of  the  House  of  Commons,  is  not  to  be  arrested  or 

molested  in  his  person  or  estate.(a) 

Bro.  Exigent,  that  a  capias  does  not  lie  against  a  lord  of  parliament,  nor  against  an 
abbot  or  bishop ;  but  if  rescous  be  returned  upon  a  lord  of  parliament,  a  capias  lies  for 
the  contempt.  Moor,  767 ;  Finch  of  Law,  355.  (a)  The  goods  of  a  privileged  person 
taken  in  execution  during  the  privilege  of  parliament  ought  to  be  re-delivered  ana  freed 
as  well  as  the  person.    Jon.  155. 

But  privilege  of  parliament  doth  not  extend  to  high  treason,(&)  felony, 

breach  of  the  peace,  or  surety  of  the  peace. 

4  Inst  95,  Prinn^s  Survey  of  Parliament  Writs.  TOn  the  4th  of  June,  1614,  the 
Lord  Chancellor  Ellesmere,  in  a  case  then  before  the  House  of  Lords,  declares,  ^<  That 
no  privilege  of  parliament  doth  protect  any  man,  in  case  of  breach  of  the  peace."  So, 
on  the  7th  of  February  and  8th  of  June,  1757,  on  a  complaint  against  Ean  Ferrers,  the 
lords  resolve,  **  That  no  peer  or  lord  of  parliament  hath  privilege  of  peerage  or  of  parlia- 
ment against  being  compelled,  by  process  of  the  courts  in  Westminster-hall,  to  pay  obe- 
dience to  a  writ  of  habeas  corpus  directed  to  him."  In  the  year  1795,  the  Earl  of  Abing- 
don was  committed  by  the  Court  of  King's  Bench  to  the  prison  of  that  court  as  part  m 
the  punishment  inflicted  upon  him,  being  convicted  of  publishing  a  libel.]  (&)  In  trea- 
son or  felony,  or  misprision  of  treason  or  felony,  they  can  only  be  tried  by  their  peers ; 
but  for  all  other  oflfences,  9,q  praemunire^  riot,  seducing  a  young  lady  from  her  parents  in 
order  to  debauch  her,  &c.,  they  are  to  be  tried  by  the  country.  9  Hawk.  P.^C.  c.  44,  § 
13.— --That  neither  Maena  Cnarta,  nor  any  other  law  privileges  a  peer  from  being  in- 
dicted by  a  grand  jury  of  commoners,  either  in  the  King's  Bench  or  before  commission- 
ers of  oyer  or  the  coroner,  &c.    9  Hawk.  P.  C.  c.  44,  $  15.— But  the  Court  of  B.  R« 
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cannot  receiTe  the  plea  of  not  guilty,  or  the  confession  of  a  peer,  but  only  the  Lord  , 
High  Steward ;  bat  it  may  allow  a  pardon  pleaded  by  a  peer  to  an  indictment  in  that 
court.  9  Hawk.  P.  C.  c.  44,  $  17.  So,  if  a  peer  be  attainted  of  treason  or  felony,  he 
may^  be  brought  before  the  Court  of  B.  R.  and  demanded  what  he  has  to  say,  why  exe- 
cution should  not  be  awarded  against  him ;  and  if  he  plead  any  matter  to  such  demand, 
his  plea  shall  be  discussed,  and  execution  awarded  by  the  said  court,  upon  its  being 

adjudged  a^inst  him.    3  Hawk.  P.  C.  c.  44,  $  18. Fin  the  case  of  Earl  Ferrers  it 

was  determined  by  all  the  judges,  that  a  peer  indicted  of  felony  and  murder,  and  tried 
and  conricted  thereof  before  the  lords  in  parliament,  ought  to  receive  judgment  for  the 
same  according  to  the  provisions  of  the  25  G.  2,  c.  37.  And  supposing  the  day  ap- 
pointed by  the  judgment  for  execution  should  lapse  before  such  execution  done,  that  a 
new  time  may  be  appointed  for  the  execution,  eitner  by  the  high  court  of  parliament  be- 
fore which  such  peer  shall  have  been  attainted,  although  the  office  of  high  steward  be 
determined,  or  by  the  Court  of  Kinff*s  Bench,  the  parliament  not  then  sitting ;  and  the 
record  of  the  attainder  being  properly  removed  into  that  court.    Fost.  Cr.  L.  139.] 

And  therefore  in  an  indictment  for  treason  or  felony,  trespass  vietarmisj 
assault  or  riot,  process  of  outlawiy  shall  issue  against  a  peer  of  the  realm ;  , 
for  the  suit  is  for  the  king,  and  the  offence  is  a  contempt  against  him.   .But 
in  ciyil  actions  between  party  and  party,  regularly,  a  cagms  or  eangeni  lies 
not  against  a  lord  of  parliament. 

2  Hal.  Hist.  P.  C.  199 ;  2  Hawk.  P.  C.  c  44,  $  16.  . 

If  a  peer  of  parliament  be  convict  of  a  disseisin  with  force,  a  capias  pro 

fine  and  exigent  shall  issue  ;  for  the  fine  is  given  by  statute,  in  which  no 

person  is  exempted.(a) 

Cro.  Eliz.  170,  Ld.  Stafford  v.  Thynne.  vide  Dyer,  314.  (a)  For  execution  on  a 
statute  staple  merchant,  on  the  statute  of  Acton  Bumel,  or  on  tlie  statute  of  23  H.  8,  the 
body  of  a  Baron  shall  be  taken  in  execution ;  for  by  these  statutes,  such  persons  are  not 
exempted.  2  Leon.  173.— Sofa  custom  to  commit  persons  who  shall  take  an  oiphan 
out  ot  the  custody  of  a  guardian,  is  good  without  exception  of  peers ;  for  a  peer  is  not 
privileged  in  this  case,  and  in  a  honUne  replegiandoy  where  he  detains  the  body,  he  shall 
be  committed.    Lev.  162, 163. 

So,  in  debt  upon  an  obligation  against  the  Earl  of  Lincohi,  he  pleaded 
nan  est  factum^  which  being  found  against  him,  the  judgment  was  idea 
capiatur :  this  on  a  writ  of  error  brought  by  him  was  objected  to,  in  that  a 
ca^i4is  does  not  lie  against  a  peer  of  the  realm :  sed  non  allocatur  ;  for  by 
this  plea  found  ag^nst  him,  a  fine  is  due  to  the  king,  against  whom  none 
shall  have  any  privilege. 

Cro.  Eliz.  503,  Eari  of  Lincoln  v.  Flowes. 


in  his  plea  of  privilege ;  to  which  there  was  a  demurrer,  and  the  plea  over- 
ruled, and  he  was  fined  30,000/. 
Comb.  49,  The  King  v.  Eari  of  Defonshire. 

,  In  the  case  of  the  seven  bishops  it  was  insisted,  that  peers  of  the  realm 
could  not  be  committed,  in  the  first  instance,  for  a  misdemeanor  before 

Judgment ;  and  that  no  precedent  could  be  shown  where  a  peer  had  been 
irought  in  by  a  capiaSy  which  is  the  first  process  for  a  bare  misdemeanor, 
and  Qiey  put  in  a  plea  in  writing  of  their  being  peers,  &c.,  but  the  plea 
was  rejected. 
3  Mod.  216. 

Also  peers  of  the  realm  are  punishable  by  attachment  for  contempts  in 
many  instances ;  as  for  rescuing  a  person  arrested  by  due  course  of  law ; 
for  proceeding  in  a  cause  against  the  king's  writ  of  prohibition  ;  for  dis- 
.obeying  other  writs  wherein  the  king's  prerogative  or  the  liberty  of  the 
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#  subject  are  neaily  concerned ;  and  for  other  contempts  which  are  of  an 
enormous  nature. 

3  Hawk.  P.  C.  c  33,  $  33;  1  Burr.  634. 

||But  the  courts  will  not  grant  an  attachment  against  a  peer  or  member 
of  parliament  for  non-payment  of  money  according  to  an  award. 

7  Tenn  R.  171, 448.D 

K  a  peer  be  returned  on  a  jury,  on  his  bringing  a  writ  of  privilege  he 
maj  be  discharged :  also  it  seems  the  better  opinion,  that  without  such 
wnt  he  may  either  challenge  himself  or  be  challenged  by  the  party. 

Dyer,  314  b ;  Moor,  767 ;  9  Co.  49 ;  Co.  Lit  157;  Jon.  133;  gFits.  N.  B.  384,  and 
see  Rass.  &  R.  Ca.  117.  Peers  are  exempt  from  senring^  on  juries  by  6  6.  4,  c.  50,  s.  d.|| 

In  the  case  of  Sir  fkiward  Bainton,  who  was  returned  on  a  jury,  the 
court  would  not  force  him  to  be  sworn  against  his  will,  he  being  a  parlia- 
ment man,  and  the  parliament  then  sitting. 

Pasch.  37  C.  3,  in  B.  R. 

A  day  of  grace  shall  not  be  given  a^inst  a  lord  of  parliament ;  for  he 
is  presumed  to  be  attendant  on  the  service  of  the  public. 

9  Co.  49  a. 

So,  if  a  peer  be  made  steward  of  a  base  court  or  ranger  of  a  forest,  he 
may,  from  the  dignity  of  his  person,  and  the  presumption  that  he  is  en- 
gaged in  the  more  weighty  affairs  of  the  commonwealth,  exercise  these 
offices  by  deputy ;  though  there  are  no  words  for  this  purpose  in  his  crea- 
tion. 

9  Co.  49  a. 

So,  if  a  license  be  granted  to  a  peer  to  hunt  in  a  chase  or  forest,  he  may 
take  such  a  number  of  attendants  with  him  as  are  suitable  to  his  state  and 
dignity. 

9  Co.  49  b. 

A  peer  or  lord  of  parliament  cannot  be  an  approver ;  for  it  is  against 
Magna  Charta  for  him  to  pray  a  coroner. 

3  Inst  139. 

If  a  peer  of  the  realm  bring  an  appeal,^a)  the  defendant  shall  not  be  ad- 
mitted to  wage  battle,  by  reason  of  the  dignity  of  his  person. 

3  Hawk.  P.  C.  c.  45,  §  5.  (a)  In  an  appeal  bronght  against  him  he  shall  be  tried 
by  a  jnry  of  commoners,  and  not  by  his  peers ;  for  the  words  of  Mag.  Otari  ntc  iuper 
eum  tbimuM,  &c.,  are  to  be  intended  only  of  the  suit  of  the  king.  3  Inst  30 ;  3  Inst.  49. 
(Appeals  and  wager  of  battle  are  now  abolished  by  59  6.  3,  e.  46.  || 

II A  peer  of  the  realm  cannot  become  bail,  nor  a  member  of  parliament, 
on  account  of  the  difficulty  of  proceeding  against  them. 

3  Marsh.  333 ;  4  Taunt  349.D 

In  Jenkins  the  following  privileges  are  laid  down  as  belonging  to  peers: 
1.  They  are  entitled  to  a  letter  missive.  2.  They  (J)  have  a  knight  to  try 
an  issue  which  concerns  them.  3.  They  are  not  to  be  arrested  for  debt, 
trespass,  or  any  personal  action.  4.  They  are  exempted  from  serving  on 
juries.  5.  To  have  no  day  of  grace  against  them.  6.  Upon  the  trial  of 
a  peer  for  treason  or  felony,  they  try  him  upon  their  honour  only,  and  not 
upon  oath.  7.  When  they  pass  through  any  of  the  king's  forests  to  attend 
upon  the  king,  upon  blowing  a  horn  they  may  have  a  buck  or  doe,  as  the 
season  of  the  year  is.  8.  They  have  a  power  in  their  House  to  reverse 
judgments  given  in  the  King's  Bench.    9.  They  have  the  benefit  of  clergy 
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though  they  cannot  read.     10.  They  are  not  liable  to  find  carriages  for  • 
the  lang  when  he  removes  from  one  place  to  another. 

Jenk.  107.    (b)  This  pririlege  is  taken  away  by  d4  G.  9,  e.  IB,  $  4. 

II  To  these  privileges  should  be  added  that  of  franking  enjoyed  by  peers 
of  parliament,  and  all  its  other  members.  On  the  original  settlement  of 
the  Post-Office,  in  1660,  the  duty  of  postage  was  imposed  generally  on  all 
his  majesty's  subjects.  A  clause  was  proposed  exempting  the  knights, 
citizens,  and  burgesses  of  the  Lower  House  from  the  duty.  The  clause 
was  treated  as  below  the  honour  of  the  House,  and  the  Speaker  was  re- 
luctant to  put  the  question  upon  it;  nevertheless  it  was  carried,  but  was 
afterwards  omitted  m  the  Lords.  This  omission  occasioned  some  difficulty 
in  the  Commons  in  passing  the  biH,  to  obviate  which  the  ministers  gave 
an  assurance  to  the  members  that  die  privilege  should  be  granted,  and 
accordingly  a  warrant  was  constantly  issued  to  the  postmaster-general, 
directing  die  allowance  thereof  to  the  extent  and  under  the  regulations 
expressed.  At  length  the  privilege  was  expressly  confirmed  by  the  stat. 
4  6.  3,  c.  24,  which  adds  manv  new  regulations  to  prevent  abuses,  which 
have  been  subsequently  alterea  by  the  24  G.  3,  c.  37,  and  35  G.  3,  c.  53 ; 
and  by  the  42  G.  3,  c.  63,  these  acts  are  extended  to  the  members  of  the 
United  Kingdom.  The  privilege  is  entirely  a  privilege  of  parliament,  and 
founded  on  the  parliamentary  duties  of  its  members.  Therefore  a  Roman 
Catholic  peer  is  held  not  entitled  to  it. 

Pari.  Hist  v.  93,  p.  56;  3  Hats.  82;  1  Black.  C.  329.  Lord  Petre  v.  Lord  Anch- 
land,  3  Bos.  &  P.  139. 

The  answer  of  a  peer  on  his  protestation  of  honour  may  be  read  on  the 
question  of  costs. 
Dawson  v.  Ellis,  1  Jae.  &  W.  524.|| 

A*  Of  the  Commencement  and  Qmtifwanee  cfihu  Privilege, 

The  privilege  of  the  Lords  commences  from  the  teste  of  the  writ  of  sum- 
mons, and  the  privilege  of  a  burgess  at  his  (a)  election ;  but  if  he  be  arrested 
or  in  execution  before  his  election  he  shall  not  have  privilege. 

Moor,  57,  340;  Jenk.  118;  Dais.  58;  Dver,  59,  60;  Latch,  46,  150.  (a)  Vide 
1  Sid.  43 ;  [Sir  Richard  Temple's  case,  Pasch.  13  Car.  3.  A  trial  at  bar,  wherein  Sir 
Richard  Temple  was  defendant,  beingr  appointed  for  this  term,  be  moved  the  court  by 
his  counsel  to  put  off  the  trial,  upon  ue  ipound  of  his  beinff  elected^  burgess  to  serve 
in  the  next  parliament,  which  was  to  meet  in  eight  days,  ana  therefore  prayed  bis  privi- 
lege. But  the  court  doubted  whether  they  could  allow  the  privilege,  because  it  did  not 
appear  to  them  whether  it  were  actually  so  as  he  suggested  or  not,  but  by  affidavit, 
which  they  would  not  admit  to  prove  this  suggestion.  And  it  was  said  by  the  court,  that 
if  he  were  arrested  upon  mesne  process,  or  taken  in  execution,  it  was  proper  for  the 
parliament  (when  they  should  meet)  to  discharge  him,  for  the  court  doubted  whether 
they  had  the  power  to  do  so.  The  defendant  said,  that  the  clerk  of  the  parliament 
would  not  maKc  him  out  a  certificate  of  his  election  before  the  meeting  of  parliament. 
Upon  which  Twisden,  J.,  asked,  why  he  could  not  sue  his  writ  of  privilege  out  of  Chan* 
eery  upon  the  return  of  his  election?  Qusere  hien.  But  the  court  refused  to  grant  the 
motion,  because  the  trial  was  to  come  on  before  the  day  on  which  the  parliament  weie 
to  meet^--On  the  9th  of  February,  1635,  a  motion  was  made,  that  Mr.  Giffard,  returned 
a  member  of  the  House,  and  then  in  execution,  might  be  sent  for.  On  this  motion 
being  examined  into,  it  appears  from  a  report  of  Uie  committee  of  privileges  on  the  15th, 
<*  that  one  of  the  burgesses  for  Bury  was  elected  on  the  6th  of  January ;  that  Mr.  Giffard 
was  elected  on  the  11th  of  January,  but  that  the  indenture  was  not  dated  till  the  30th 
of  January,  the  town-clerk  conceiving  it  was  to  bear  date  the  day  of  the  next  county- 
court;  and  that  Mr.  Gifiard  was  arrested  on  the  33d  of  January,  after  his  election,  but 
before  the  return.'*  After  much  debate  and  consideration  of  this  difficulty,  on  the  17th 
of  February,  the  clerk  of  the  crown,  the  sheriff  of  Suffolk,  and  the  town-cleric  of  Bttfy, 
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wore  all  called  up  to  the  table,  and  theie,  by  oider  of  the  Hoiiee,  amended  the  return 
from  the  30th  of  janaary  to  the  1 1th;  and  then  it  was  ordered  that  Mr.  Giffard  should 
have  prirLlege,  and  bedeliyered  out  of  execution;  and  a  warrant  was  issued  to  the 
clerk  of  the  crown  to  bring  him  up  the  next  day.  On  the  18th  he  was  accordingly 
brought  in,  with  the  keeper  of  the  ffate-hoiise,  the  bar  down ;  the  writ  of  habeoi  earmu 
was  nanded  up  to  the  clerk,  and  the  writ  and  return  being  read  by  him,  the  Speaker 
discharged  Mr.  Gifiard,  and  wished  him  to  take  the  oath,  and  then  his  seat  in  the 
House.  1  Hats.  Prec.  164. — On  the  let  of  March,  1593,  Mr.  Serjeant  Yelrerton,  from 
the  committee  of  privileges  and  elections,  reported  the  following  case  :-—**  Thomas  Fitz- 
heibert  of  Staffordshire,  being  outlawed  upon  a  capiat  uikmUum  ailer  judgment,  is 
elected  burgess  of  this  parliament:  two  hours  amr  his  election,  before  the  inden- 
ture retnmea,  the  sheriff  arrested  him  upon  this  eemia$  ullagatwn  i  the  party  is  in  exe- 
cution :  now  he  sendeth  his  supplication  to  this  House  to  have  a  writ  from  the  same 
to  be  enlarged,  to  have  the  privilege  in  this  case  to  be  flnrantable.'*  On  the  5th  of  April 
the  House  came  to  the  following  resolution :  **  That  Thomas  Fitzherbert  was,  by  his 
election,  a  member  thereof;  yet  that  he  ought  not  to  have  privilege  in  three  respects : 
let,  because  he  was  taken  in  execution  before  the  return  of  the  indenture  of  his  election ; 
2d,  Because  he  had  been  outlawed  at  the  queen's  suit,  and  was  now  taken  in  execution 
for  her  majesty's  debt;  3d,  and  lastly.  In  regard  that  he  was  so  taken  by  the  sheriff, 
neither  udenU  parUamento^  nor  eundo^  nor  reaeutido.**  Dewes's  Joum.  479 ;  I  Hats. 
Prec.  107. — On  the  4  th  of  July,  1625,  the  case  of  Mr.  Basset  was  referred  to  the  com- 
mittee of  privileges,  who  reported,  **that  he  was  imprisoned  upon  mesne  process,  and 
afterwards  chosen  a  burgess.*'  lliere  is  a  debate  in  the  Journiu,  whether  under  these 
circumstances  he  were  eligible,  or  to  be  allowed  privilege  1  Great  distinction  was 
made  between  a  person  arrested  on  mesne  process,  or  in  execution ;  and  it  was  at  last 
resolved,  upon  the  question,  **  That  Mr.  Basset  should  have  the  privilege  of  the  House ;" 
and  a  warrant  was  ordered  to  the  marshal  to  bring  him  up  the  next  morning,  which  was 
done  accordingly.    1  Hats.  Prec.  163.] 

So  persons  outlawed  oue:ht  not  to  be  knights  or  burgesses  of  parliament ; 
and  such  persons  outlawed  may  be  arrested  by  cap.  lUhg.y  privilege  of  par- 
liament notwithstanding. 

And.  293. 

As  to  the  time  and  exact  continuance  of  this  privilege,  it  seems  in  good 

measure  unsettled  even  at  this  day.     It  is,  indeed,  agreed  in  most  books 

that  members  of  parliament  have  privilege  eundo^  morandOy(d)  et  redewndo  ; 

and  that  they  are  entitled  to  privilege  as  well  after  a  dissolution  as  a  pro-w 

rogation  of  the  parliament. 

Atkin's  Power  of  Pari.  38;  4  Inst.  44;  Brownl.  91 ;  Memorials,  88, 103, 180;  Sir 
Simon  Dewes*s  Journals,  414.  {See  1  Johns.  Ca.  415,  ColWn  v.  Mor^n.}  [The 
writ  of  privilege  in  the  case  of  Trewynnard,  in  the  36th  and  37th  H.  8,  is  to  persons 
**veniefUet  teu  venire  intendentesy  Prion's  Fourth  Register,  780.]  (a)  By  the  35  H. 
8,  c.  11,  members  of  parliament  have  their  wages  so  many  days  after  the  parliament  as 
they  may  reasonably  spend  in  their  return  home.  Vide  Rest.  664,  Appendix  to  Reg.  1. 

0  Members  of  Congress  are  privileged  from  arrest  during  their  attendance 
at  the  session  of  their  respective  houses,  and  in  going  to  and  returning 
from  the  same. 

Const.  (J.  States,  art.  1,  sect  6 ;  and  see  Lewis  v.  Elmendorf,  2  Johns.  Ca.  933 ;  Col- 
vin  V.  Morgan,  1  Johns.  Ca.  415;  Cory  v.  Russell,  4  Wend.  304;  United  States  v. 
Cooper,  4  Dall.  341 ;  King  v.  Coit,  4  Day,  133 ;  Gibbs  v.  Mitchell,  3  Bay,  406.^^ 

By  two  orders  of  the  House  of  Lords,  one  dated  the  28th  of  May,  1624, 
the  other  the  27th  of  January,  1628,  it  is  declared,  that  their  privilege  com- 
mences from  the  teste  of  their  writ  of  sununons  to  parliament ;  and  that 
upon  every  session  and  prorogation,  their  privilege  is  for  twenty  days  be- 
fore and  twenty  days  aner  each  session,  which  one  of  the  orders  says  is 
time  enough  for  them  to  come  from  all  parts  of  the  realm,  and  to  return ; 
but  the  Commons  never  assented  to  this,  for  they  claim  {b)  forty  days  be- 
fore and  after  each  session. 

3  Lev.  73 ;  Chan.  Ca.  331 ;  Sid.  39,  pi.  3 ;  Keb.  R.  3,  pi.  7.  (b)  In  Cotton  Record. 
704,  they  claim  forty  days.    So,  by  Jenk.  118. 


193  PRIVILEGE. 

(C)  Privilege  of  Peers  and  Members  of  Parliament 

[On  the  27th  of  February,  1686,  the  House  was  informed,  that  one 
William  White  had  arrested  Mr.  Martin,  a  member  of  the  House  of  Com- 
mons ;  therefore  it  was  ordered,  "  That  the  Serjeant  should  warn  White  to 
be  here  to-morrow,  sitting  the  court."  On  the  6th  of  March,  William 
White  was  brought  into  Sie  House,  to  answer  his  contempt  for  arresting 
Mr.  Martin  ;  who  answered,  "that  he  caused  him  to  be  arrested  the  22d 
day  of  January,  which  was  above  fourteen  days  before  the  beginning  of 
the  parliament."  The  House  upon  this  appoint  a  committee  to  search 
precedents,  who,  on  the  11th  of  March,  make  report  "of  Mr.  Martin  ar- 
rested upon  mesne  process  by  White,  above  twenty  days  before  the  begin- 
ning of  this  parliament,  holden  by  prorogation,  (mistaken  for  adjouhiment,) 
and  in  respect  that  the  House  was  divided  in  opinion,  Mr.  Speaker,  with 
the  consent  of  the  House,  moved  these  questions  to  the  House :  1st,  Whe- 
ther they  would  limit  a  time  certain,  or  a  reasonable  time,  to  any  member 
of  the  House  for  his  privilege  ?  The  House  answered,  A  convenient  time. 
2d,  Whether  Mr.  Martin  was  arrested  within  this  reasonable  time  ?  The 
House  answered.  Yea.  3d,  If  White  should  be  punished  for  arresting 
Martin  ?  The  House  answered.  No ;  because  the  arrest  was  twenty  days 
before  the  beginning  of  the  parliament,  and  unknown  to  him,  that  would 
be  taken  for  reasonable  time.  But  the  principal  cause  why  Martin  had  his 
privilege,  was,  for  that  White,  the  last  session  (mistaken  for  meeting)  of 
parliament,  arrested  Mr.  Martin,  and  then  knowing  him  to  be  a  burgess  for 
this  House,  discharged  his  arrest ;  and  then  afterwards  Mr.  Martin,  again 
returning  to  London  to  serve  in  the  House,  Mr.  White  did  again  arrest 
him ;  and  therefore  the  House  took  in  evil  part  against  him  his  second  arrest, 
and  thereupon  judged,  that  Martin  should  be  discharged  of  his  second  ar- 
rest out  of  the  Fleet  by  the  said  Mr.  White." 

Dewes's  Journ.  p.  ^10. 

It  is  observed  upon  the  above  case,  that  this  parliament  met  on  the  29th 
^f  October,  1586 ;  on  the  22d  of  December  they  were  adjourned  by  com- 
missioners from  the  queen  to  the  15th  of  February  following ;  so  that  this 
arrest  was  either  before  the  beginning  of  the  parliament,  or  during  a  pro*- 
rogation,  but  on  the  22d  of  Januaiy,  during  an  adjournment,  and  conse- 
quently clearly  within  privilege.  For  an  adjournment,  even  for  a  very 
long  period,  would  not  affect  privilege,  as  we  may  collect  from  the  Jour- 
nals of  the  House  of  Commons  of  the  1st  of  June,  1621,  and  the  printed 
debates  of  that  session,  when  it  was  ordered,  agreeably  to  the  opinion  and 
advice  of  Sir  Edward  Coke,  Mr.  Noy,  Mr.  Uakewill,  and  others,  "  that 
during  that  adjournment,"  (which  was  for  above  five  months,  from  the 
4th  of  June  to  the  14th  of  November,)  "no  suits  against  members,  or  their 
servants,  should  be  proceeded  in,  in  any  court  of  law ;  and  if  they  were, 
that  a  letter  should  issue,  under  the  Speaker's  hand,  for  the  party's  relief 
therein,  as  if  the  parliament  was  sitting  ;  and  the  party  refusing  to  obey  it 
to  be  censured  at  the  next  access."  And  a  similar  resolution  was  about 
the  same  time  come  to  by  the  Lords.  For  upon  the  2d  of  June,  1621, 
the  Lords  consulted  the  Judges  upon  this  question ;  and  they  having  an- 
swered, on  the  4th  of  June,  that  they  could  not  satisfy  their  lordships  of 
any  precedents  of  the  continuance  of  their  privileges,  during  all  the  time 
of  the  long  cessation,  the  Lords  notwithstanding  resolve,  "  That  they  do 
know,  that  the  privileges  of  themselves,  their  servants  and  followers,  do 
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contiiiue,  notwithstanding  fhe  adjournment  of  the  parliament;  and  they 

^  order  and  adjudge  the  same  to  be  observed  in  all  pomts  accordingly." 

1  Hats.  Piec  100.  This  lestricUon  as  to  suits  was  afterwards  limited  by  stat.  13  & 
13  W.  3,  c.  3,  to  an  adjournment  of  14  days. 

On  the  22d  of  Januaiy,  1628,  Mr.  RoUe  complained  of  goods  being 
seized  by  an  officer  of  the  customs  for  dues ;  and  this  complaint  was  im- 
mediately referred  to  the  consideration  of  a  select  committee.  The  sub- 
stance of  die  case  was,  that  these  goods  were  seized  by  the  customs,  or 
those  who  had  a  lease  of  the  customs,  for  refusing  to  pay  the  duties  of  ton- 
nage and  poundage,  which  the  Commons  had  not  yet  granted  to  the  king ; 
but  which  the  king,  as  appears  from  his  warrant  m  the  eiehth  volume  of 
the  Parliamentary  History,  p.  311,  had  directed  to  be  levied  by  his  own 
authority.  The  House,  on  the  report  from  the  grand  committee  upon  this 
violation  of  their  privileges,  resolve,  1st,  That  every  member  of  this  House 
is,  during  the  time  of  privilege  of  parliament,  to  have  privilege  for  his 
goods  and  estate ;  2d,  That  the  30th  of  October  last  was  within  the  privi- 
lege of  parliament ;  (a)  and  3d,  That  Mr.  Rolle  ought  to  have  privilege 
for  his  goods  seized  die  30th  of  October  last,  the  5th  of  January  last,  or 
at  any  time  since. 

(a)  The  House  had  been  prorogued  from  the  30th  of  Jane  to  the  20th  of  October* 
ana  then  further  prorogued  to  the  30th  of  January.  When  King  Charles  the  Second 
intended  to  prorogue  the  parliament  from  the  37th  of  JQly»  1663,  to  the  16th  of  March 
following,  a  space  of  eight  months,  he  said  in  his  speech  to  both  Houses  of  parliament 
upon  that  occasion,  '*  I  Uiink  it  necessary  to  make  tnis  a  session,  that  so  the  current  of 
justice  may  run  the  two  next  terms  without  any  obstruction  by  privilege  of  parliament, 
and  therefore  I  shall  prorogue  yon  to  the  16th  day  of  March.^'    Lords'  Joum.  417.] 

In  the  case  of  Colonel  Pit,  the  parliament  was  prorogued  16th  April, 
1734,  dissolved  the  17th,  and  the  new  writs  bore  teste  the  I8th  following, 
and  tiie  defendant  Pit,  who  was  a  member  of  that  parliament,  was  arrested 
on  the  20th.  One  of  the  questions  in  this  case  was.  Whether  the  arrest 
was  within  time  of  privilege  ?  And  it  was  determined  that  it  was,  al- 
though the  defendant  had  lived  for  two  years  before  no  farther  distant  from 
London  than  Hanmiersmith  ;  but  the  court  did  not  think  it  necessary,  in 
the  determination  of  this  cause,  to  ascertain  the  exact  time  of  privilege 
members  of  the  House  of  Commons  were  entitled  to  after  a  dissolution  of 
parliament. 

Trin.  8  G.  2,  in  B.  R.,  Col.  Pit's  case ;  2;Stfa.  985 ;  Forteec.  R.  159,  343 ;  Barnard. 
K.  B.  442 ;  Com.  R.  44. 

[The  only  statutory  declarations  of  the  duration  of  privilege  in  any  in- 
stances, are  the  above  statute  of  12  &  13  W.  3,  c.  3,  and  the  4  6.  3,  c. 
24,  &  24  G.  3,  c.  37  ;  by  which  two  last  statutes  fhe  ri^ht  of  members  to 
send  their  letters  free  from  postage  is  ascertained  to  continue  during  the  sit- 
ting of  parliament,  and  within  forty  days  before,  and  forty  days  after,  any 
summons  or  prorogation  of  the  same. 

This  point,  though  left  undefined  by  the  British  parliament,  is  in  Ireland  ascertained' 
by  a  statute  of  the  legislature  of  that  country ;  viz.,  3  E.  4,  c.  1,  and  limited  to  forty 
days  befoie  and  forty  days  after  the  conclusion  of  the  parliament.] 

5.  How  Privilege  ia  to  he  claimed  and  taken  Advantage  cf. 

It  seems  that  formerly  the  usual,  and  indeed  necessary,  way  of  taking 
advantage  of  privilege  was  to  plead  the  same,  or  to  bring  a  writ  of  privi* 
Vol.  Vm.— 25  R 
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lege ;  and  that  applications  in  other  manner,  or  even  by  motion  in  court, 
were  held  insufficient. 

Dais.  16;  Stil.  177, 186,  214,  299.  [Bat  so  early  as  the  44th  of  H.  8,  Ferrers,  a 
member  in  execution,  was  deliyered  by  the  sergeant  without  any  other  warrant  than  his 
mace,  even  though  the  Lord  Chancellor  ordered  a  writ  of  privilege.  Holling,  Chron. 
1  Hats.  Prec.  63 ;  Dyer,  61  a.     But  qu,  of  this  case,  and  vide  infi-d.^ 

^It  is  too  late  to  claim  privilege,  after  trial  or  a  confession  of  judgment. 

Geyer's  Lessee  v.  Irwin,  4  Dall.  107.  But  not  afler  the  €}ntry  of  bail.  United  Slates 
V.  Edme,  9  S.  &  R.  147 ;  Blackiston  v.  Potts,  2  Miles,  388.  But  see  Mannhardt  v.  So* 
derstrom,  1  Binney,  138;  Livingston's  case,  8  Johns.  351.  And  see  also  Sugars  v. 
Concanen,  5  Mees.  &  W.  30;  7  Dowl.  391.  It  is  no  ground  of  defence  in  an  action 
against  the  bail.  Fletcher  v.  Baxter,  9  Aik.  224 ;  Bidgood  v.  Davies,  6  B.  &  Cress, 
84.  It  cannot  be  pleaded,  or  put  in  issue  to  ^  JQiyi  but  is  ground  for  a  motion  to  the 
discretion  of  the  court.    Ibid. ;  and  Prentiss  v.  The  Commonwealth,  5  Rand.  697.g^ 

As  where  the  defendant,  being  a  burgess  of  parliament,  brought  a  (a) 

letter  from  the  Speaker  to  the  King's  Bench,  to  stay,  &c.,  it  was  disallowed 

by  the  court ;  for,  as  the  book  says,  it  ought  to  have  been  a  writ  of  privilege : 

and  in  this  case  it  was  said,  that  when  Thorpe  was  Speaker,  he  haa  a 

general  supersedeas  for  all  actions  against  him ;  and  this  was  held  ill,  for  he 

Ought  to  have  had  a  particular  supersedeas  for  each  action. 

Noy,  83;  Latch,  48,  150,  Hodges  v.  Moor,  (a)  See  ord.  House  of  Commons,  1st 
June,  1621,  ntprd, 

A  person  chosen  to  serve  in  parliament  shall  not  have  privilege  before 
the  day  of  session :  for  there  is  no  clerk  of  parliament  to  certify,  and  the 
court  vrill  not  admit  affidavits  in  that  case ;  he  ought  to  sue  his  writ  of  pri- 
vilege  in  Chancery,  on  the  return  of  his  election. 

Sid.  42,  pi.  9;  Kel.  R.  3,  pi.  7 ;  T.  Raym.  12.    See  Fortesc.  R.  162,  and  the  cases 

Lord  Banbury  was  indicted  of  murder  by  the  name  of  Charles  KnoUys. 
Esq.,  and  he  pleaded  in  abatement,  that  by  letters  patent  K.  Car.  1  created 
his  grandfather  Earl  of  Banbury,  and  so  showed  the  descent  to  him,  and 
prayed  judgment  of  the  indictment,  because  he  was  not  named  earl.  The 
attorney-general  replied,  that  upon  his  petition  to  the  House  of  Lords  to 
be  tried  by  his  peers,  the  Lords  dismissed  his  petition,  and  disallowed  his 
peerage,  &c.,  and  upon  demurrer,  die  replication  was  held  to  be  naught, 
and  the  plea  good,  and  the  indictment  abated.  In  this  case  the  following 
points  were  determined :  1st,  That  it  was  not  necessary  for  the  defendant 
in  his  plea  to  aver  that  Banbury  was  within  any  county  in  England ;  for 
that  in  reality  there  is  not  any  necessity  that  he  should  be  created  of  any 
place.  2dly,  That  it  was  not  necessary  for  the  defendant  to  aver  that  he 
was  unus  parium  regm  AngluB  ;  for  whatever  is  done  under  the  great  seal 
of  England,  ought  to  bear  relation  to  England ;  and  to  suppose  him  a  peer 
of  Ireland  is  a  roreign  intendment,  and  ought  to  be  rejected.  3dly,  That 
the  conclusion  of  his  plea,  et  hoc  parahis  est  ver^care  unde  ex  quo^  without 
proiU  patet  per  recordum^  or  producing  a  writ  to  certify  that  he  was  an 
earl,  was  sufficient ;  (b)  though  baron  or  not  baron  is  regularly  to  be  tried 
by  the  record  of  his  having  sat  in  parliament :  but  herein  the  court  took  a 
difference  between  a  creation  by  writ,  and  that  by  patent ;  and  held,  that 
in  the  latter  case  his  sitting  or  not  sitting  in  parliament  was  not  material, 
as  his  creation  was  by  patent,  which  gave  him  all  the  privileges  of  a  peer, 
though  he  had  never  sat  in  parliament :  besides,  his  plea  does  not  barely 
consist  of  matter  of  record,  but  the  descents  are  matters  of  fact(c)  which 
might  be  traversed,  and  tried  by  a  jury.     4thly,  It  was  held,  that  the  re- 
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pKwrtJai  did  aot  mwoLd  t^e  iia'i  t's  puca.  bat  v:is  Le  <\>arl:ic«d  cvxn 

bis  pcciage  br  ll»  ord<r  c£' tte  Hrosr  cc  Lc^is:  l5t.  Becauae  a  aft  on<»^ 

jial  caue  ^  Lotds  bavv  m>  j^raiixo.iA,  soc  is  ±<nf  asv  prvcedeM  ol 

their  baTnir  ew  itaamimtd  a  ndtx  ot  peengv  vi::b>Jt  a  preriotts  pKn 

tion  Id  ^  ■>■$>  ^^bo  is  tbe  ftMBtabi  oc  brtco^r,  aci  tb«  kinr^  n!fcrettc< 

to  them.     2dlT,  tbat  tbis  di^i^jn  caa  am  rent  n>  k>  icore  ^Ma  as  onin 

nance  of  one  pait  of  the  kcisianire,  and  siacb  o?v:*.naBce  riMint  tiivnt  tbe 

pai^  of  tbat  in  vbicb  be  bath  a  fireeb*3kl  and  laberiiance,  and  in  vbose 

^dnce  and  juihju  ^  king  and  eommonweahh  are  in«eieshNl«     3diT« 

That  dus  dianisioB  does  not  aBoost  to  a  judgment  of  parliament,  and 

therefore  cannot  be  pleaded  in  bar  to  the  deicndant. 

%  Sin.  969;  9  SA.5C9,  pLl;  Skm.  39S.  dL  9;  Cartk.  997;  CMyh.  973;  U. 

RajB.  10, 8.  C. ;  Tlw  Ki^  aai  Qti  ▼,  faaUya  mL  Lorf  Badliy,  THa.$W.* 

i  M.niB.R.    (*)ttAM.94;  Bm.  J^940;  35H.S,4«;  6C<ilS3;9C«.31;RN\ 

B.  947;  BegisL9S7;  Cm.  Car.  iOS.     (OAtiialof  pccfage  ia  sohm  caaw  ^aU  ba 

bj  the  enulij.  as  ■hum  a  daehaas  ia  eanotiled  bj  ottmafe.    6  C<k  55w 


I  A  bin  of  Middlesex  was  inned  out  of  B.  R.  bjan  attorney  ofdiecoait^ 

against  die  Countess  of  H,  which  was  dischaiged  by  nyerjtAf  without 
pleading;  because  it  aj^ieared  by  die  record  that  she  was  a  peeress,  and 
the  attorney  committed  for  suing  out  the  process. 
yenLS9e,CaaBtaMofHmiasdaB*scMa.     [Vidan^O 

A  motion  was  made  in  the  behalf  of  the  Lord  Banbury  for  a  s^persefkcs 
to  a  latitat  which  was  issued  out  of  the  court  of  B.  R.  against  him,  and  on 
which  he  had  been  taken ;  and  to  induce  the  court  to  grant  it,  they  offered 
to  produce  an  exemplification  of  the  judgment  in  the  indictment  in  this 
court  against  my  Lord,  and  tbe  letters  patent  of  creation,  and  an  affidavit 
that  my  Lord  was  the  same  person  in  die  record  of  the  judgment ;  and  it 
was  also  pretended,  that  if  iny  Lord  should  put  in  bail  he  would  be  estop- 

rd  to  plead  bis  peerage.  But  die  court  denied  the  motion,  and  tha  Ch. 
said,  that  diey  could  not  take  notice  that  this  Charles  KnoUys  is  Earl 
of  Banbury ;  that  there  was  a  difference  between  this  case  and  the  case  of 
a  peer  that  had  sat  in  die  House  of  Lords.  If  my  Lord  had  been  ever 
summoned  to  parliament  and  had  a  writ  to  show,  and  there  were  no  dis- 

Eute  about  the  identity  of  the  person,  it  would  have  been  reasonable  to 
are  granted  a  supersedeas  ;  but  in  this  case  of  a  lord  who  has  never  sat, 
they  could  not  do  it:  for  they  could  not  try  peerage  on  a  motion,  but  his 
Lordship  might  plead  it,  and  pray  a  supersedeas. 

2  Ld.  Raym.  1847 ;  2  Salk.  513,  pi.  3,  S.  C. 

Villars  was  arrested  as  J.  Villars,  Armiger,  and  pretended  himself  to  be 

Earl  of  Buckingham ;  and  upon  a  motion,  die  question  was,  How  he  should 

put  in  bail  so  as  not  to  estop  himself?    Et  per  cur.,  he  need  not  join  in 

the  recognisance,  and  then  there  is  nothing  to  estop  him ;  for  the  act  of 

others  cannot  conclude  him.(a) 

Salk.  3,  pi.  7 ;  Smith  y.  Villars,  Stil.  454.  ||(a)  Bat  now  it  is  deoidad  that  a  dafend- 
ant  is  estopped  by  the  recognisance  of  bail  from  pleading  a  misnomer,  though  ha  him- 
ftelf  be  no  party  to  the  recognisance.    2  New  R.  453.] 

If  a  bishop  has  occasion  to  plead  to  the  jurisdiction  of  a  court,  he  must 
plead  that  he  is  umis  de  paribus  hujus  regm  AnglUe  ;  for  he  has  no  patent 
to  produce  in  testimony  of  his  peerage,  but  is  only  a  peer  rations  haroma 
which  he  holds  injure  eccksia;  otherwise,  of  a  temporal  peer. 

4  Inst.  16 ;  Skin.  581. 
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In  the  case  of  Colonel  Pit,  who  was  arrested  two  days  after  the  dissolu- 
tion of  that  parliament  of  which  he  was  a  member,  and  which  was  held  to 
be  within  time  of  privilege,  the  question  of  the  greatest  difficulty  was. 
How  he  should  be  relieved,  and  whether  he  could  not  be  dischai^ed  on 
motion  without  bringing  his  writ  of  privilege?  And  it  was  held  by  ten 
judges,  that  though  a  writ  of  privilege  was  heretofore  held  a  sure  and  legal 
remedy,  that  notwithstanding,  and  especially  since  the  statute  12&  13  W. 
3,  c.  3,  which  expressly  provides  that  no  person  entitled,  &c.,  shall  be 
arrested  during  time  of  privilege,  that  he  might  be  discharged  on  motion ; 
for  the  judges  are  to  take  notice  of  everv  act  of  parliament,  and  to  take 
care  that  they  be  duly  executed ;  and  this  method  was  since  the  making 
of  the  above-mentioned  statute  thought  more  advisable  by  the  judges  than 
a  plea  or  writ  of  privilege,  as  the  act  does  not  make  the  process  void,  but 
only  avoidable ;  and  as  there  could  be  no  plea  to  a  process  for  irregularity 
which  is  aided  by  the  appearance  of  the  party.  And  this  case  was  com- 
pared to  an  arrest  of  an  ambassador's  servant  contrary  to  the  7  Ann.  c.  12, 
§  3,  and  to  an  arrest  on  a  Sunday  against  the  statute  29  Car.  c.  7,  and  to 
other  cases  of  privilege,  as  when  a  juror  or  witness,  or  the  plaintiff  him- 
self, is  arrested  in  going  to  or  returning  from  the  court ;  who  are  all  dis- 
charged upon  motion. 

Mich.  7  G.  3,  Col.  Pit's  case,  at  Serjeants*  Inn;  S  Barnard.  K.  B.,  433,  433,  448 ; 
Com.  R.  444,  pi.  208 ;  3  Str.  905 ;  Fortesc.  R.  159,  342.  [Col.  Pit  was  first  brought  np 
by  habeoM  corpus  into  the  Conrt  of  Common  Pleas ;  bnt  as  ne  had  been  taken  by  process 
ont  of  the  King's  Bench,  the  Court  of  Common  Pleas  refased  to  interfere,  and  remand- 
ed him.    Dntton  y.  Pit,  Barnes,  199.] 

/S  The  courts  of  the  United  States  cannot  interfere  with  process  issued  by 
a  state  court  against  a  foreign  minister. 

Ex  parte  Cabrera,  1  Wash.  C.  C.  Rep.  233.  For  the  proper  court  to  give  relief  in 
case  of  the  arrest  of  a  privileged  person,  see  United  States  v.  Edme,  9  Serg.  &  R.  147 ; 
Commonwealth  ▼.  Hambright,  4  Serg.  &  R.  149  ;  Livingston's  case,  8  Johns.  351 ; 
Kinsman  v.  Reinez,  2  Miles,  200;  Pitt  v.  Evans,  2  Dowl.  P.  C.  223 ;  case  of  Cogg, 
6  Dowl.  P.  C.  461 ;  Attorney-general  v.  Skinner's  Comp.  8  Sim.  377;  1  Coop.  1.^ 

6.  TFhai  thall  U  deemed  a  Breach  cf  Privilege. 

The  privilege,  order,  or  custom  of  parliament,  either  of  the  Upper  House 
or  House  of  Commons,  belongs  to  the  determination  or  decision  only  of 
the  court  of  parliament ;  so  that  they  are  the  proper  judges  of  all  breaches 
of  privilege,  of  which  ihe  courts  of  Westminster  only  take  notice  inci- 
dently. 

13  Co.  63,  64;  Prinn's  4  Inst.  16 ;  Cro.  Car.  181,  604. 

And  accordingly,  in  the  case  of  Patty  and  others,  who  were  committed 
to  Newgate  for  a  breach  of  privilege  in  commencing  and  prosecuting  ac- 
tions at  common  law  against  the  late  constable  of  Ailesbury,(a)  the  Court 
of  K.  B.,  by  the  opinions  of  three  judges  against  Holt,  C.  J.,  refused  to 
relieve  or  discharge  them  on  a  kaoeas  corpusj  this  being  a  parliamentary 
matter  in  which  the  House  of  Commons  are  the  sole  judges. 

2  Ld.  Raym.  1105,  The  Qneen  v.  Patty,  (a)  See  the  case  of  Ashby  v.  White, 
6  Mod.  45;  2  Ld.  Raym.  938;  1  Salk.  19. 

So,  in  the  case  of  one  Ferrers,  the  sheriff  was  committed  for  detaining 

a  member  in  execution. 

Dyer,  61.  FBefore  this  case  of  Ferrers,  the  House,  if  in  truth  the  privilege  of  parlia- 
ment extended  to  persons  in  execution,  had  been  very  tender  in  their  mode  of  exerting 
it.    It  had,  indeea,  been  the  practice  to  release  members  in  confinement  in  execution, 
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but  this  had  not  been  done  by  any  immediate  anthoritj'  of  the  Hooee  itself,  or  even  by 
writ  of  privilege,  but  by  petition  by  the  Commons  to  the  king,  and  a  special  act  of  pai^ 
liament  for  that  purpoee,  an  Act  being  supposed  to  be  necessary  as  well  to  protect  the 
jailer  from  an  action  for  the  escape,  as  to  secure  the  debt  of  the  creditor,  who  would 
otherwise  have  lost  his  right  to  a  new  execution.  See  the  cases  of  Lark,  Rot.  Pari. 
8  H.  6,  Na  57 ;  of  Clark,  Rot.  Pari.  39  H.  6,  No.  9;  and  of  Hyde,  RoL  Pari.  18  E.  4, 
No.  55.  There  can  be  no  doubt,  however,  of  the  existence  of  such  privilege  at  present, 
as  the  Stat.  Jac.  I,  c.  13,  which  is  a  general  law  oassed  for  the  purpose  of  obviating  in  all 
cases  the  difficulties  which  were  the  objects  ot  the  above-mentioned  special  acts,  ex- 
pressly provides,  **That  nothing  therein  contained  shall  extend  to  the  diminishing  of 
any  punishment,  to  be  thereafter  by  .censure  in  parliament  inflicted  upon  any  person 
which  thereafter  should  make,  or  procure  to  be  made,  any  such  arrest  as  is  aforesaid,^' 
that  is,  any  arrest  in  execution ;  and  is  therefore  a  parliamentary  declaration,  that,  dur- 
ing the  privilege  of  parliament,  it  is  not  lawful  to  arrest,  even  in  execution,  any  member 
of  either  house  of  parliament.  We  cannot  help  remarking  with  what  a  high  hand  the 
privilege  was  asserted  in  Ferrer's  case ;  for  though,  as  we  have  before  mentioned,  it 
nad  not  been  the  practice  in  any  preceding  time  to  release  member»-in  execution  with- 
out a  special  act  of  parliament,  yet  it  appears  that  Ferrers  was  delivered  by  the  Serjeant 
without  any  other  warrant  than  his  mace,  even  though  a  writ  of  privilege  was  offered 
by  the  Lord  Chancellor;  that  the  persons  who  opposed  the  delivery  were  imprisoned 
b^  the  House  of  Commons,  some  in  the  Tower,  ana  some  in  Newgate;  and  the  creditor 
himself,  who  procured  the  arrest,  was  also  committed  for  the  contempt  of  the  privilege 
of  parliament.  And 
judges  of  England 
his  argument  as  counsel 
show  what  the  law  was  in  this  respect;  but  when,  in  a  subse<juent  case,  he  was  de- 
livering his  opinion  as  judge,  he  said,  **  If  a  man  be  condemned  m  debt  or  trespass,  and 
be  elected  a  member  of  paniament,  and  then  be  taken  in  execution,  he  cannot  have  the 
privilege  of  parliament;  and  so  it  was  holden  by  the  sages  of  the  law,  in  the  case  of 
Ferrers,  in  tpe  time  of  Henry  the  Eighth.  And  though  privilege  was  at  that  time  ^i" 
lowed^  eeo  fuii  minui  juii,"  Moor,  57,  pi.  153.  We  may  add  that  even  since  the 
statute  of  I  Jac.  1,  c.  13,  no  instance  occurs  where  any  person  entitled  to  privilege,  if 
in  custody  in  execution,  hath  been  delivered  by  any  other  mode  than  by  virtue  of  a 
writ  of  pnvileffe,  or  by  a  writ  of  habeas  corpus,  issued  in  obedience  to  a  warrant  under 
the  Speaker's  hand,  some  formal  process  belnffdeemed  necessary  to  give  the  act  its  full 
operation.    See  Sir  Thomas  Shirley's  case,  5  Pari.  Hist.  113,  and  1  Hats.  Prec.  155.] 

But  where  in  assumpsit  the  defendant  pleaded  the  statute  of  limitations, 
and  the  plaintiff  replied  that  the  defendant  was  a  {)arliament  man,  &c.,  the 
plea  was  oyemiled ;  because  one  may  file  an  original  against  a  parlia- 
ment man,  and  continue  it  down  without  any  breach  of  privilege,  here 
being  no  actual  molestation  of  his  person  or  estate ;  and  that  this  should 
be  so  is  of  absolute  necessity  in  order  to  save  the  bar  of  the  statute,  for 
such  case  not  being  provided  by  an  exception  the  plaintiff  would  be  barred 
of  his  action,  though  he  could  not  file  an  original. 

Sir  George  Binion  v.  Evelin,  Lev.  Ill;  Mod.  145 ;  2  Salk.  519,  pi.  3;  Show.  99 ; 
Carth.  137;  S  Ld.  Raym.  1113,  S.  G. 

So  a  man  whilst  member  of  parliament  may  alien  his  estate  by  fine  with 
proclamations ;  and  a  person  who  has  a  right  may  be  necessitated  to  com- 
mence an  action  to  save  the  bar  that  would  incur  s^inst  him  by  the 
statute  of  4  H,  7,  c.  24. 

2  Ld.  Raym.  1113,  jmt  Holt,  C.  J. 

So  one  may  commence  an  action  against  a  member  of  parliament  that 
is  executor. 
S  Ld.  Itaym.  1113,  per  Holt,  C.  J. 

7.  Of  the  Proceedings  in  Courts  hy  and  against  Persons  entitled  to  Privilege  cf  Parliament. 

By  the  statute  12  &  13  W.  3,  c.  3,  §  1,  it  is  enacted,  "  That  anj  per- 
son  may  prosecute  any  suit  in  any  of  his  majesty's  courts  at  Westminster, 
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or  Chancery,  or  Exchequer,  or  the  Duchy  Court,  or  in  the  Court  of  Admi- 
Ttdty ;  and  in  all  causes  matrimonial  and  testamentary  in  the  Court  of 
Arches,  the  Prerogative  Courts  of  Canterbury  and  York,  and  the  Dele- 
gates, and  all  courts  of  appeal,  against  any  lord  of  parliament,  or  any  of 
the  Imights,  citizens,  and  burgesses  of  the  House  of  Commons,  or  their 
servants,  or  any  other  person  entitled  to  privilege  of  parliament,  at  any 
time  immediately  after  the  dissolution  or  prorogation  of  parliament,  until  a 
new  parliament  shall  meet,  or  the  same  be  re-assemblea,  and  immediately 
after  any  adioumment  of  both  houses  for  above  fourteen  days,  until  both 
Houses  shall  meet ;  and  the  said  courts  may,  after  such  dissolution,  proro- 
gation, or  adjournment,  proceed  to  ^ve  judgment,  and  to  make  final  decrees 
and  sentences  thereupon ;  any  privdege  of  parliament  notwithstanding." 

[For  the  history  of  thie  etatule,  end  the  elteratioBi  it  okiderwent  in  the  Lords,  ride 
9  H.  BL  S73,  S74r300,  &o.|| 

§  2.  "Provided  that  this  act  shall  not  subject  the  person  of  any  of  the 
kmghts,  citizens,  and  burgesses,  or  any  other  person  entitled  to  privilege 
of  parliament,  to  be  arrested  during  the  time  of  privilege ;  nevertheless 
if  any  person  have  cause  of  action  or  complaint  against  any  peer,  such 

Eerson,  after  such  dissolution,  prorogation,  or  adjournment  as  aforesaid,  or 
efore  any  sessions  of  parliament,  may  have  such  process  out  of  his  ma- 
jes^'s  Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer,  against 
such  peer  as  he  might  have  had  out  of  time  of  privile^ ;  and  if  any  per- 
son have  cause  of  action  against  any  of  the  knights,  citizens,  or  burgesses, 
or  any  other  person  entitled  to  pnvilege  of  parliament,  after  any  dissolu- 
tion, prorogation,  or  such  adjournment,  &c.,  such  person  may  prosecute 
such  knight,  citizen,  or  burgess,  or  other  person  entitled  to  privilege,  in 
his  majesty's  courts  of  King's  Bench,  Common  Pleas,  and  Exchequer,  by 
summons  and  distress  infinite,  or  by  original  bill  and  summons,  attach- 
ment and  distress  infinite,  which  the  said  respective  courts  are  empowered 
to  issue,  until  they  enter  a  common  appearance,  or  file  common  bail ;  and 
any  person  having  cause  of  suit  or  complaint  may,  in  the  times  aforesaid, 
exnibit  any  bill  or  complaint  against  any  peer,  or  against  any  of  the  said 
knights,  citizens,  or  burgesses,  or  other  person  entitled  to  privilege,  in  the 
Chancery,  Exchequer,  or  Duchy  Court,  and  proceed  thereupon  by  letter 
or  subpcena  as  usual ;  and  upon  leaving  a  copy  of  the  bill  with  the  defend- 
ant, or  at  his  last  place  of  abode,  may  proceed  thereon,  and  for  want  of 
an  appearance  or  answer,  or  for  non^performance  of  any  order  or  decree, 
may  sequester  the  estate  of  the  party,  as  is  used  where  the  defendant  is  a 

Eeer,  but  shall  not  arrest  the  body  of  any  of  the  said  knights,  citizens,  and 
urgesses,  or  other  privileged  person,  auring  the  continuance  of  privilege 
of  parliament." 

And  §  3.  "Where  any  plaintiff  shall  by  reason  of  privilege  of  parlia- 
ment be  stayed  fi^m  prosecuting  any  suit  commenced,  such  plaintift  shall 
not  be  barred  by  any  statute  of  limitation,  or  nonsuited,  dismissed,  or  his 
suit  discontinued  for  want  of  prosecution,  but  shall  upon  the  rising  of  the 
parliament  be  at  liberty  to  proceed." 

And  §  4.  "  No  suit  or  proceeding  in  law  or  equity  a^nst  the  king's  ori- 
ginal and  immediate  debtor,  for  the  recovery  of  any  debt  originally  and  im- 
mediately due  to  his  majesty,  or  against  any  person  liable  to  render  an  account 
to  his  majesty,  for  any  part  of  his  revenues,  or  other  original  or  immediate 
duty,  or  we  execution  of  any  such  process,  shall  be  impeached  or  delayed  by 
privilege  of  parliament ;  yet  so  that  the  person  of  such  debtor  or  account- 
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ant,  being  a  peer,  shall  not  be  liable  to  be  arrested,  or,  being  a  member  of 
the  House  of  Commons,  shall  not,  during  the  continuance  of  privilege,  be 
arrested  by  any  such  proceedings." 

§  5.  ''  This  act  shall  not  ^ve  any  jurisdiction  to  any  court  to  hold 
plea  of  any  real  or  mixed  action  in  other  manner  than  such  court  mi^t 
have  done  before." 

[By  the  2  fc  3  Anne,  c.  18,  an  act  for  the  further  explanation  and  regu- 
lation of  privilege  of  parliament,  in  relation  to  persons  in  public  offices,  it 
is  enacted,  ^^  That  any  action  or  suit  may  be  commenced  or  prosecuted 
against  any  office,  or  W»  intrusted  or 'employed  in  the  revenue,  &c., 
for  any  forfeiture,  misdemeanor,  or  breach  of  trust,  &c.,  and  shall  not  be 
stayed,  or  delayed  by  or  under  colour  or  pretence  of  any  privilege  of  pai^ 
liament,  although  such  officer  or  person  be  a  peer  of  the  realm,  or  lord  of 
parliament,  or  one  of  the  knights,"  &c. 

Provided,  <<  That  nothing  merein  shall  extend  to  subject  the  person  of 
such  officer,  being  a  peer  of  the  realm,  or  lord  of  parliament,  to  be  arrest- 
ed or  imprisoned  ;  but  that  all  process  shall  issue  against  such  officer  or 
person,  being  a  peer  of  the  realm,  or  lord  of  parliament,  as  should  have 
issued  a^inst  him  out  of  the  time  of  privilege  ;  nor  shall  extend  to  the 
person  of  such  officer,  being  a  knight,  citizen,  or  burgess  of  the  House  of 
Commons,  to  be  arrested  or  imprisoned,  during  the  time  of  privilege  of 
parliament ;  and  that  against  such  officer  or  other  person,  bein^  a  knight, 
citizen,  or  burgess  of  the  House  of  Commons,  entitled  to  privilege,  i^all 
be  issued  summons  and  distresses  infinite ;  which  the  said  respective  courts 
are  hereby  empowered  to  issue  in  such  case,  until  the  party  shall  appear 
upon  such  process,  according  to  the  course  of  such  respective  courts." 

The  act  of  12  &  13  W.  3,  c.  3,  restraining  only  the  privilege  of  parlia- 
ment in  actions  or  suits  commenced  in  the  courts  therein  specified,  by  the 
11  G.  2,  c.  24,  in  amendment  of  the  act  of  King  William,  it  is  enacted, 
^^  That  any  person  and  persons  shall  and  may  commence  and  prosecute,  in 
Great  Britain  or  Ireland,  any  action  or  suit  in  any  court  of  record,  or  court 
of  equity,  or  court  of  admiralty ;  and  in  all  causes  matrimonial  and  testa- 
mentary, in  any  court  having  cognisance  of  causes  matrimonial  and  testa- 
mentary, against  any  peer  or  lord  of  parliament  of  Great  Britain,  or  against 
any  of  the  Imiehts,  citizens,  and  burgesses  of  the  House  of  Commons  of 
Great  Britain,  for  the  time  being,  or  against  them  and  any  of  their  menial 
and  other  servants,  or  any  other  person  entitled  to  the  privilege  of  the  paiv 
liament  of  Great  Britain,  at  any  time  from  and  immediately  after  the  dis- 
solution or  prorogation  of  any  parliament,  until  a  new  parliament  shall 
meet,  or  the  same  be  re-assembled  ;  and  from  and  immediately  after  any 
adjournment  of  both  houses  of  parliament,  for  above  the  q)ace  oi  fourteen 
daysy  until  both  houses  shall  meet  or  re-assemble  ;  and  ^e  said  respective 
courts  may  proceed,"  fltc. 

Provided,  ^*That  the  said  act  shall  not  extend  to  subject  the  person  of 
any  knight,  Jbc.,  to  be  arrested  during  the  time  of  privilege.  And  §  2  au- 
thorizes proceeding  as  above  in  any  of  the  courts  of  great  sessions  in 
WtdeSy  courts  of  session  in  the  counties  palaHne  of  Chester j  Lancaster ^  and 
Durham  ;  the  C&wrts  of  King^s  Benehy  Common  PleaSy  and  Exchequer j  en 
Ireland^  a^r  any  such  dissolution,  dtc.  And  the  Court  of  Chancery  in  Ireland^ 
and  equity  of  Exchejuevy  are  authorized  to  proceed  m  like  manner  as  the 
Court  of  Chancery  and  equity  Court  of  Exchequer  in  England  may  against 
anype^r,  knight^  &c.,  after  9ueh  dissolution,"  &c. 
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^  3.  Saves  the  statute  of  limitations  in  like  manner  as  the  act  of  King 
William. 

And  by  §  4,  No  action  or  suit  commenced  against  the  king^s  debtoTy 
&c.,  to  be  stayed  in  any  court  in  England  or  Ireland,  as  by  §  4,  in  the 
act  of  King  William. 

And  lastly,  by  the  stat.  10  G.  3,  c.  50,  the  preamble  of  which  states, 
that  the  acts  already  in  bein^  are  insufficient  to  obviate  the  inconveniences 
arising  from  delay  of  suits,  by  reason  of  the  privilege  of  parliament,  it  is 
enacted,  ^^  That  any  person  or  persons  shall  and  may,  at  any  Hmey  com- 
mence and  prosecute  any  action  or  suit,  in  any  court  of  record,  or  court 
of  equity,  or  of  admiralty ;  and  in  all  causes  matrimonial  and  testamentary, 
in  any  court  having  cognisance  of  causes  matrimonial  and  testamentaiy, 
against  any  peer  or  lord  of  parliament  of  Great  Britain ;  or  against  any  of 
the  knights,  citizens,  or  burgesses,  and  the  commissioners  for  shires  and 
burghs  of  the  House  of  Commons  of  Great  Britain,  for  the  time  being ;  or 
agamst  their  or  any  of  their  menial  or  any  other  servants,  or  any  other  per- 
son entitled  to  the  privilege  of  parliament  of  Great  Britain ;  and  no  such 
action,  suit,  or  any  other  process  or  proceeding  thereupon  shall,  at  any 
time,  be  impeached,  stayed,  or  delayed,  by  or  under  colour  or  pretence  of 
any  privilege  of  parliament." 

2.  Provided,  that  "  Nothing  in  this  act  shall  extend  to  subject  the  per- 
son of  any  of  the  knights,  citizens,  and  burgesses,  or  the  commissioners, 
&c.,  for  the  time  being,  to  be  arrested  or  imprisoned  upon  any  such  suit  or 
proceedings." 

3.  And  whereas  the  process  by  distringas  is  dilatory  and  expensive :  for 
remedy  thereof,  be  it  enacted,  "  That  the  court  out  of  which  tiie  writ  pro- 
ceeds may  order  the  issues  levied  from  time  to  time  to  be  sold ;  and  the 
money  arising  thereby  to  be  applied  to  pay  such  costs  to  the  plaintiff  as 
the  said  court  shall  think  just,  under  all  the  circumstances,  to  order;  and 
the  surplus  to  be  retained  until  the  defendant  shall  have  appeared,  or  other 
purpose  of  the  writ  be  answered." 

4.  Provided,  always,  when  the  purpose  of  the  writ  is  answered,  that 
then  the  said  issues  shall  be  returned ;  or  if  sold,  what  shall  remain  of  the 
money  arising  by  such  sale  shall  be  repaid  to  the  party  distrained  upon. 

5.  And  it  is  further  enacted,  "  That  obedience  may  be  enforced  to  any 
rule  of  his  majesty's  courts  of  King's  Bench,  Common  Fleas,  or  Exchequer, 
against  any  person  entitled  to  privilege  of  parliament,  by  distress  infinite, 
in  case  any  person  or  persons  entitled  to  the  benefit  of  such  rule  shall 
choose  to  proceed  in  that  way :  and  the  last  clause  extends  them  to  Soct- 
land."] 

II  The  mode  of  proceeding  by  distringas  against  persons  having  privilege 
of  parliament  being  found  extremely  dilatory  and  expensive,  it  was  enacted 
by  45  Geo.  3,  c.  124,  §  3,  that  "  when  any  summons,  or  original  bill  and 
summons,  shall  be  sued  out  against  any  person  having  privilege  of  par- 
liament, and  no  such  affidavit  shall  be  made  and  filed  as  therein  mentioned, 
if  the  defendant  shall  not  appear  at  the  return  of  the  summons,  or  within 
eight  days  after  such  return,  &e  plaintiff,  on  affidavit  being  made  and  filed 
in  the  proper  court  of  the  service  of  such  summons,  which  shall  be  filed 
gratiSy  may  enter  an  appearance  for  defendant,  and  proceed  thereon  as  if 
such  defendant  had  entered  his  appearance." 

SeeTidd,  118^(8thed.)|| 

It  has  been  always  held,  that  a  peer  is  to  put  in  his  answer  to  a  bill  in 
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equity  on  his  honour  (a)  only,  and  not  on  his  oath ;  but  when  he  is  examined 

as  a  witness,(&)  he  must  be  sworn. 

(d\  The  6th  May,  1628,  it  was  lesoWed  by  the  House  of  Lords,  that  the  nobility  of 
this  Kingdom  are  of  aneient  right  to  answer  in  all  conrts  as  defendants  upon  protesta- 
tion of  honoar  only,  and  not  upon  the  common  oath.  W.  Jon.  155 ;  Fortesc.  R.  395. 
(h)  Dyer,  314 ;  Jon.  153;  3  Mod.  99;  3  Keb.  631. 

AlsOy  if  a  peer  is  by  order  of  court  to  be  examined  on  interrogatories, 
or  to  make  an  affidavit,  the  same  must  be  on  oath. 
9  Salk.  513 ;  and  Freem.  4d9,  pi.  566.    Vide  Prec.  Chan.  92. 

As  where  the  Lord  Stourton  brought  a  bill  against  Sir  Thomas  Meers 
to  compel  him  to  a  specific  performance  of  articles  for  the  purchasing  of 
Lord  Stourton's  estate,  Sir  Thomas  in  his  defence  insisted  that  there  were 
defects  in  Lord  Stourton's  title  to  the  estate ;  and  it  bemg  ordered  that 
Lord  Stourton  should  be  examined  on  interrogatories  touching  his  said 
title,  it  was  objected,  that  Lord  Stourton,  being  a  peer  of  the  realm,  ought 
to  answer  unon  honour  only ;  but  it  was  ruled  by  Lord  Harcourt,  that 
though  privilege  of  peerage  did  aUow  a  peer  to  put  in  his  answer  upon 
honour  only,  yet  this  was  restrained  to  an  answer ;  and  that  as  to  all  affi- 
davits,  or  where  a  peer  is  examined  as  a  witness,  he  must  be  upon  his  oath ; 
and  that  this  examination  upon  interrogatories  being  in  a  cause  wherein 
his  lordship  was  plaintiff,  to  enforce  the  execution  of  an  agreement,  as  his 
lordship  would  have  equity,  so  he  should  do  equity,  and  allow  the  other 
side  the  benefit  of  a  discovery,  and  that  in  a  legal  manner ;  and  accordingly 
ordered  Lord  Stourton  to  put  in  his  examination  on  oath. 

I  P.  Wms.  146,  pi.  39 ;  9  Salk.  51 ;  S.  C.  Sir  Thomas  Meers  ▼•  Lord  Stourton. 

II  Lord  Eldon  allowed  the  answer  of  a  peer  on  his  protestation  of  honour 
to  be  read  on  the  question  of  costs. 

Dawson  r.  Ellis,  1  Jac  &  W.  594.0 

It  hath  been  held,  that  thou^  a  court  of  equity  will  not  proceed  against 
a  member  that  has  privilege  of  parliament,  yet  if  a  parliament  man  sues  at 
law,  and  a  bill  is  brought  here  to  be  relieved  against  that  action,  the  court 
will  make  an  order  to  stay  proceedings  at  law  till  answer  or  further  order. 

Tern.  399. 

R  T  being  chosen  a  burgess  for  Buckingham,  and  having  a  trial  at  bar 
to  be  had  on  Tuesday  before  the  sitting  of  the  parliament,  moved  to  have 
his  privilege  allowed  him;  but  was  denied,  in  regard  the  parliament  was 
not  sitting  nor  to  sit  till  after  the  trial  had. 

Raym.  19;  Sid.  49,  S.  C. 

It  hath  been  held,  that  in  an  action  founded  on  the  above-mentioned 
statute  12  &  13  W.  3,  c.  13,  the  defendant  shall  have  an  imparlance ;  and 
it  was  said  in  this  case,  that  the  practice  is  to  file  a  bill  in  nature  of  a  spe- 
cial capias  against  the  defendant,  and  then  to  summon  him ;  and  if  he  ap- 
pears upon  such  summons,  the  plaintiff  may  declare  against  him,  as  in 
aistodid  marescalli. 

Hil.  10  6.  1,  in  6.  R.,  Wadsworth  y.  Handiside. 

Peers  are  entitled  to  a  letter  missive,  which  method  was  introduced 
upon  a  presumption  that  peers  would  pay  obedience  to  the  Chancellor's 
letter ;  and  is  founded  on  tiliat  respect  that  is  due  to  the  peerage. 

Jenk.  107. 

If  the  lord  doth  not  appear  upon  the  letter,  a  subpcma  on  motion  is 
Vol.  Vffl.-26 
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awarded  against  him ;  because  no  subsequent  process  can  be  awarded  but 
upon  a  contempt  to  the  great  seal ;  and  the  Chancellor's  letter  is  only  ex 
gratid. 

If,  on  the  service  of  the  suibpcma^  the  peer  doth  not  appear,  or  if  he  ap- 
pears, and  does  not  put  in  his  answer,  no  attachment  can  be  awarded 
against  him,  because  his  person  cannot  be  imprisoned;  but  the  proceedings 
must  be  by  sequestration,  unless  cause,  &c.,  and  this  is  regularly  made 
out,  upon  affidavit  made  of  the  service  of  the  letter  and  the  subpcenaj 
though  sometimes  it  is  moved  for  without,  since  the  peer  may  show  want 
of  service  at  the  day  assigned  to  show  cause  why  the  sequestration  should 
not  issue ;  and  this  order  for  a  sequestration  is  never  made  absolute  without 
an  affidavit  of  the  service  of  the  order  to  show  cause,  and  a  certificate  of 
no  cause  shown. 
9  Vent.  342;  Har.  Chanc.  Pract.  50;  Gilb.  Chanc.  65,  66;  3  Seld.  1543. 

A  bill  bein^  filed  against  a  peer  or  peeress,  the  first  application  is  for  my 
Lord  ChanceUor's  letter  returnable  in  term  time ;  or  it  may  be  imrMdiatey 
i£  the  peer  or  peeress  lives  in  town ;  but  in  this  case  there  must  be  an  affi- 
davit, that  the  original  letter  is  left  with  the  peer  at  his  house,  with  a  copy 
of  the  petition  as  answered ;  and  therewith  also  is  left  an  office  copy  of 
the  bill  signed  by  the  six  clerk ;  for  if  the  bill  is  not  signed,  the  service  is 
irregular. 

'rhis  letter  is  only  a  compliment,  and  no  process  to  found  proceedings 
on ;  so  that  a  peer  may  appear  or  not,  as  he  pleases ;  if  he  ficiils,  a  subpcma 
issues  against  him,  and  his  time  for  appearing  and  answering  being  out, 
an  attachment  must  be  actually  sealed  and  entered  i^inst  nim,  though 
never  executed,  to  ground  a  sequestration  upon.  It  is  a  motion  of  course 
for  a  sequestration  upon  an  attachment  for  want  of  an  answer. 

The  peer  must  be  personally  served  with  this  order,  and  he  hath  eight 
days  to  show  cause  after  personal  service  of  the  order;  if  no  cause,  tiie 
order  is  absolute^  but  if  the  sequestration  is  for  want  of  an  appearance, 
and  he  appears,  the  plaintiff  must  run  the  same  race  over  again  for  want 
of  answer,  and  the  peer  must  pray  time  to  answer,  as  suitors  do. 

The  proceeding  is  the  same  against  a  member  of  the  House  of  Com- 
mons :  tiiere,  the  parly  proceeds  by  way  of  sequestration,  only  with  this 
difference,  that  insteaa  of  a  letter  there  is  always  a  subpcejia  sued  out ;  and 
when  a  cause  either  against  a  peer  or  a  commoner  stands  in  the  paper,  and 
is  called,  and  cannot  proceed,  (privilege  (a)  being  in,)  the  court  never 
strikes  it  out,  as  they  do  in  other  cases  where  the  party  is  not  ready,  but 
they  let  it  stand  over  firom  one  term  to  another,  till  privilege  is  out,  and 
never  put  the  party  to  sue  out  a  new  subpcma  to  hear  judgment.  And  the 
direction  of  the  court  to  the  registrar  is  to  put  all  privileged  causes  (which 
have  been  put  off  on  that  account)  the  very  first  causes  m  the  paper  when 
the  court  sits  after  privilege  is  out. 

(a)  This  was  before  10  G.  3,  c.  50,  which  enacts,  that  privilege  shall  not  delay  pro- 
ceedings in  law,  equity,  or  ecclesiastical  courts. 

A  sequestration  was  granted,  unless  cause,  against  the  Lord  Clifford  for 
want  of  an  answer ;  he  afterwards  put  in  an  answer,  which  being  reported 
insufficient,  it  was  moved  for  a  sequestration  absolutely,  an  insufficient 
answer  being  as  no  answer.  But  the  court  thought  it  a  hardship,  in  the 
case  of  a  peer  or  member  of  the  House  of  Commons,  that  a  sequestration, 
which  in  some  respects  is  in  the  nature  of  an  execution,  should  be  the  first 
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process  against  tiiem,  and  therefore  allowed,  that  in  case  of  an  answer 
which  is  reported  insufficient,  the  plaintiff  is  to  move  again  de  novo^  for  a 
sequestration  nisi. 

8  P.  Wms.  385,  pi.  117,  Ld.  Cliffoid'e  ease. 

[The  cause  shown  against  an  order  nisi  for  a  sequestration  for  want  of 
an  answer  from  a  member  of  the  House  of  Commons,  was,  an  answer 
come  in ;  to  which  it  was  replied  on  the  part  of  the  plaintiff,  that  as  ex- 
ceptions were  taken,  it  was  no  answer,  and  therefore  the  order  ought  to 
be  made  absolute.  On  the  other  hand  was  cited  the  above  case  of  Lord 
Clifford.  But  by  Lord  Chancellor — If  there  is  a  sequestration  rdsi  for 
want  of  an  answer  against  a  member  of  parliament,  and  he  puts  in  an  an- 
swer before  the  order  is  made  absolute,  and  exceptions  are  taken  to  his 
answer,  the  court  urill  enlarge  the  time  for  showing  causey  till  it  shall  ap- 
pear whether  the  answer  is  sufficient  or  no.  Mr.  Goldsborough,  who  said, 
when  Lord  Clifford's  case  was  before  the  court,  that  it  was  the  standing 
rule  of  the  court  there  should  be  a  new  sequestration  nisi  in  this  case,  was 
a  good  officer,  but  yet  I  should  think  what  I  have  mentioned  is  the  proper 
medium.  But  his  lordship  at  present  allowed  the  cause,  as  it  was  the 
course  of  the  court. 

Bader  ▼.  Rathfield,  3  Atk.  740.] 

||By  47  Geo.  3,  sess.  2,  c.  40,  when  any  bill  or  information  shall  be 
exhibited  in  any  court  of  equity  against  any  knight,  citizen,  or  burgess  of 
the  House  of  Commons,  it  shall  not  be  necessary  to  leave  a  copy  of  the 
bill  or  information  with  the  defendant,  or  at  his  house  or  last  place  of 
abode,  as  is  now  used,  but  it  shall  be  lawful  for  the  person  exhibiting 
such  bill,  &c.,  to  proceed,  for  want  of  appearance  or  answer,  to  seques- 
trate the  real  and  personal  estate  of  such  laiight,  &c.,  although  no  copy  of 
the  bill,  &c.,  shall  have  been  left  with  him,  or  at  his  last  place  of  abode, 
in  the  same  manner  as  he  might  before  the  passing  of  the  act  have  pro- 
ceeded after  such  defendant  had  a  copy  of  the  bill,  &c.,  delivered  to  him, 
or  left  at  his  house  or  last  place  of  abode.  Ij 

It  was  moved  for  a  sequestration  Tim,  lor  want  of  an  answer,  against  a 
menial  servant  of  a  peer  of  the  realm,  as  the  first  process  for  contempt,  in 
the  same  manner  as  in  the  case  of  the  peer  himself ;  and  though  the  motion 
was  granted  hy  the  Master  of  the  Rolls,  yet  the  registrar  revised  to  draw 
it  up,  as  thinkmg  it  against  the  course  of  the  court;  which  being  moved 
again  before  the  Lord  Chancellor,  his  lordship,  upon  reading  the  statute 
12  &  13  W.  3,  c.  13,  likewise  granted  the  motion,  it  appearing  to  be  both 
within  the  meaning  and  words  of  the  statute ;  and  if  it  were  not  so,  as  it 
was  plain  no  attachment  would  lie  against  their  persons,  consequently 
there  would  be  no  remedy  against  them,  and  they  would  have  a  greater 
privilege  than  their  lord,  if  the  process  against  such  menial  servant  were 
to  be  a  subpcena. 

1  P.  Wms.  535,  pi.  155. 

The  plaintiff,  in  an  action  against  a  member  of  parliament,  had  pro- 
ceeded agreeably  to  the  act  of  10  G.  3,  c.  50,  and  had  obtained  rules  for 
selling  the  issues  levied  upon  a  distringasy  aliaSy  and  pluries  ;  and  also  a 
rule  for  an  attachment  against  the  sheriff;  but  no  issues  had  been  actually 
levied,  and  at  length  defendant  appeared ;  whereupon  it  was  moved  that 
these  rules  should  all  be  discharged.  For  as  no  issues  had  been  levied, 
they  could  not  be  sold;  [vide  §  3,  of  the  statute  10  G.  3,  c.  50;]  and  as 
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the  defendant  in  the  action  had  now  appeared,  the  end  and  purpose  of  the 
writs  were  answered.  On  the  other  side,  the  plaintiff  insisted  on  the  costs 
of  issuing  the  writs,  before  the  rules  should  be  discharged.  And  the  court 
thoue;ht  that  reasonable;  and  directed  that  on  payment  of  costs  the  rules 
should  be  discharged.  They  were  of  opinion,  diat  these  costs  were  not  to 
attend  the  event  of  the  suit,  but  were  to  be  paid  to  the  plaintiff  at  all  events, 
whether  he  should  finally  succeed  in  his  suit  or  not. 
Martin  ▼.  Townshend,  5  Barr*  VJfi^, 

In  Trinity  term,  18  Geo.  3,  in  the  King's  Bench,  in  the  case  of  Gosling 
and  wife  against  Lord  Viscount  Weymouth,  the  question  was,  whether  a 
peer  could  be  sued  there  by  bill  of  prwUege?  And  adjudged  that  he 
might.     The  case  was  this : — 

The  plaintiffs  commenced  an  action  against  the  Lord  Weymouth  by  biU 
ofprtvuege,  to  which  he  pleaded  in  abatement,  that  he  ought  to  have  been 
sued  by  original  writy  ana  not  by  bill  o/ privilege  ;dJid  thereupon  there  was 
a  demurrer  and  joinder.  On  the  argument  of  which-  the  court  relied  on 
the  case  of  Say  against  Lord  Byron  in  that  court,  a  few  years  before,  and 
awarded  a  respondeas  ouster. 

Cowp.  844. 

In  the  case  of  Say  v.  Lord  Byron,  Mr.  L.  Robinson  moved  (upon  an 
affidavit,  that  the  plaintiff  had  sued  out  two  writs  of  distringas ^  whereupon 
the  sheriff  had  levied  forty  shillings  and  four-pence,  and  mat  no  bill  was 
filed,)  for  a  rule  to  show  cause  why  the  said  two  writs  should  not  be 
quashed,  and  the  money  levied  thereon  be  restored.  He  objected  that  a 
peer  ought  not  to  be  sued  by  bill,  but  by  original  writ ;  and  that  the  stat. 
of  12  &  13  W.  3,  does  not  make  any  variation  in  the  proceedings  against 
peers,  but  respects,  in  this  particular,  comnumers  only.  Mr.  Stow  siiowed 
cause,  and  the  rule  was  enlarged.  Upon  showing  cause  at  a  fieurther  day, 
the  court  declared,  that  there  were  many  precedents  of  actions  against 
peers  of  parliament  for  many  years  before  the  statute  of  W.  3,  as  certified 
by  the  Master,  and  the  clerk  of  the  rules ;  and  said,  why  could  not  the 
court  support  its  ancient  jurisdiction  as  well  as  the  Court  of  Exchequer, 
as  debitor  domini  regis  ?    The  court  therefore  discharged  the  nile. 

It  is  however  very  remarkable,  that  when  the  act  of  King  William  went 
to  the  lords  for  their  concurrence  to  the  proceedings  therem,  against  the 
members  of  both  Houses,  by  bill  and  summons  ther^on^  the  Lords  expunged 
that  part  of  the  clause  relating  to  themselves  being  sued  hy  original  bill 
and  summons^  and  sent  back  £e  amended  bill  to  the  Commons ;  which  af- 
terwards passed  accordingly.  ^Which  clearly  proves,  that  the  Lords,  at 
that  time,  did  not  think  themselves  includec^merein. 

Nor  is  it  clear  even  at  this  day,  notwithstanding  the  above  cases,  that 
they  are  included  in  the  act.  For  upon  a  writ  of  error  by  the  Earl  of 
Lonsdale,  to  reverse  judgment  because  he  had  been  sued  by  bill,  the  two 
following  questions  were  proposed  to  the  judges  by  the  House  of  Lords. 
1st,  Whether  the  Court  of  King's  Bench  hath  any  jurisdiction  to  hold  plea 
in  a  personal  action  s^ainst  a  peer,  or  lord  of  paniament,  who  is  neither  in 
the  custody  of  the  marshal  nor  is  an  officer  or  minister  of  that  court,  with- 
out the  king's  original  writ  issuing  out  of  his  chancery,  to  warrant  such 
action?  2d,  If  the  court  has  no  such  jurisdiction,  can  it  derive  such  juris- 
diction fit>m  the  acquiescence  of  the  defendant,  hj  pleading  to  issue  in  an 
action  commenced  without  the  king's  original  wnt?    In  answer  to  whidi 
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the  Ix»d  Qiief  J—ticc  Eyre  slated  Ae  — Mihuogs  opinka  of  Ae  jodges  to 
be,  tint  the  fint  oneflban  wamid  hawe  adnitted  of  consadenUe  doiu>t,  if 
Ae  objection  had  bees  sade  m  aa  eaiiier  stage  of  the  cause,  aad  that  the 
cases  of  Say  t.  Lad  Bjtob,  aad  Gosliag  t.  ^xd  WejBouth,  ^reie  not  to 
be  coBsidered  as  dedsiTe  authofities  upoa  the  subject,  ^t  that  after 
pleading  in  diief  it  was  too  late  iar  the  defendant  to  object  to  the  jurisdic- 
timof  dieooiiit. 

BmI  €f  Lom iile  T,  LitlMsiB,  S  H,  BL9C7,  «»;  |«al  vids  3  Bss.  It  PaL  7.| 

|And  if  a  peer  be  soed  jointly  with  others  bj  bill  of  Middlesex,  the 
Co^  of  K.  B.  win  set  aside  proceedings  as  against  the  peer. 
Briasoe  T.  Lord  B^iaMMt,  3  liaaL  Ik  S.  88. 

But  the  Coort  of  C.  P.  refased  to  set  aside  proceedings  against  an  Irish 
peer  saed  by  bill,  and  left  him  to  plead  his  privilege  in  abatemoit.  But 
where  an  Irish  peer  was  saed  by  common  ctqiiasy  &e  Court  of  C.  P.  set 
aside  the  proceedings,  althoodi  it  appeared  that  die  defendant  had  often 
waiyed  his  pnTilege,  and  had  sued  and  been  arrested  as  a  commcmer. 

Danes  t.  Lord  Remlkskaa,  1  Moo.  410;  7  Tumt.  S79;  Fortmm  t.  Loid  Rokoby, 
4  Tmont.  663. 

A  declarati<m  in  case  asainst  an  eari,  stating  him  to  have  been  Acminoiied 
to  answer,  instead  ofaitaaiedj  is  bad. 
Himter  t.  Ddonine,  S  Chitt.  R.  638.| 

[A  member  of  the  House  of  Commons  may  be  sued  either  in  B,  R.  or 
C.  B.  by  bill ;  but  he  cannot  be  dedaied  against  in  B.  R.  as  in  tAe  custody 
of  the  marshal. 

S  Stra.  734 ;  Say,  R.  634. 

All  the  subsequent  proceedings  to  the  declaration  against  a  peer  or  privi'- 
leged  person  are  the  same  as  in  other  cases,  except  that  their  bodies  cannot 
be  taken  m  execution^  unless  the  judgment  is  obtained  upon  a  statute^ta^ 
pk  or  staiute-mercharU  or  upon  the  stahUe  of  Adon  Bumettj  11  £dw.  1, 
and  then  a  ccqnas  ad  saiisfaaendum  lies  even  against  peers  of  the  realm.] 

|l And  for  preventing  inconvenience,  from  merchants  and  other  persons 
wimin  the  description  of  the  statutes  relating  to  bankrupts  being  entitled 
to  privilege  of  parliament  and  becoming  insolvent,  it  is  enacted,  by 
4  Ueo.  3,  c.  33,  that  any  single  creditor,  or  two  or  more  creditors  being 
partners,  whose  debt  or  debts  amount  to  1002.  or  upwards,  and  any  two 
creditors  whose  debts  amount  to  150/.  or  upwards,  or  any  three  or  more 
creditors  whose  debts  amount  to  200/.  or  upwards,  of  any  person  deemed 
a  merchant,  banker,  broker,  factor,  scrivener,  or  trader  within  the  descrip- 
tion of  the  acts  of  parliament  relating  to  bankrupts,  having  privilege  of 
parliament,  may  upon  affidavit  made  and  filed  of  record  in  any  of  his  ma- 
jesty's courts  at  Westminster  by  such  creditor  or  creditors  that  such  debt 
IS  justly  due,  and  that  such  aebtor  is  a  merchant,  &c.,  within  the  de- 
scnption  of  the  statutes  concerning. bankrupts,  sue  out  of  the  same  court  a 
summons,  or  an  original  bill  and  summons,  against  such  merchant,  &c., 
and  serve  him  with  a  copy  thereof;  and  if  such  merchant,  &c.,  shall  not 
within  two  months  after  personal  service  of  such  summons  (affidavits  of  the 
debt  or  debts  having  been  duly  made  and  filed  as  aforesaid)  pay,  secure  or 
compound  for  such  debt  to  the  satisfaction  of  such  creditor,  or  enter  into  a 
bond  in  such  sum,  and  with  two  sufficient  sureties,  as  any  judge  of  the 
court  shall  approve,  to  pay  such  sum  as  shall  be  recovered  in  such  action, 
with  such  costs  as  shall  be  given  in  the  same,  he  shall  be  accounted  and 
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adjudged  a  bankrupt  from  tbe  service  of  such  summons,  and  any  creditor 

may  sue  out  a  commission  against  such  person,  and  proceed  thereon  as 

against  other  bankrupts.     - 

A  bond  given  under  the  above  statute  is  analogous  to  a  recognisance  of 

bail  in  error ;  and  therefore,  where  a  member  had  given  such  a  bond  with 

two  sureties,  conditioned  for  payment  of  the  sum  to  be  recovered  in  the 

action,  and  before  trial  became  bankrupt,  the  court  refused  to  order  the 

bond  to  be  delivered  up  to  be  cancelled. 

Hunter  t.  Campbell,  3  Barn.  &  A.  373;  1  Chit.  R.  731 ;  and  aee  Jameson  v.  Camp- 
bell, 5  Bam.  ii  A.  350. 

And  in  order  to  give  effect  to  the  above  provisions,  it  is  enacted  by  statute 
45  Geo.  3,  c.  124,  that  when  any  summons,  or  any  original  bill  and  sum- 
mons, shall  be  sued  out  against  any  person  deemed  a  merchant  within  the 
description  of  the  acts  relating  to  bankrupts,  having  privilege  of  parlia- 
ment, and  such  affidavit  of  the  debt  duly  made  as  m  the  said  recited  act 
mentioned,  and  such  merchant  shall  enter  into  such  bond  as  in  the  act 
mentioned,  to  pay  such  sum  as  shall  be  recovered  in  the  action,  together 
with  such  costs  as  shaU  be  given  in  the  same,  every  such  merchant  shall, 
within  two  moiihs  afler  personal  service  of  such  summons,  cause  an  ap- 
pearance to  be  entered  to  such  action,  and  on  default  thereof  shall  be  ad- 
judged a  bankrupt  from  the  service  of  such  summons,  and  any  creditor 
may  sue  out  a  commission  against  such  person,  and  proceed  as  against 
other  bankrupts. 

See  Tidd,  115,  ^8th  ed.)||    ^For  tbe  acts  of  Congress  relating  to  tbe  privilege  of 
ambassadors,  public  ministers,  &c.,  see  Jimbauadon  and  Courti  of  the  UnUed  Staia.^ 
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As  all  external  jurisdiction,  whether  ecclesiastical  or  civil,  is  derived 
fix)m  the  crown,  and  the  administration  of  justice  is  committed  to  a  great 
variety  of  courts,  hence  it  hath  been  the  care  of  the  crown,  that  these  courts 
keep  within  the  limits  and  bounds  of  their  several  Jurisdictions  prescribed 
them  by  the  laws  and  statutes  of  the  realm.  And  K>r  this  purpose  the  writ 
of  prohibition  was  (a)  framed ;  which  issues  out  of  the  superior  courts  of 
common  law  to  restrain  the  inferior  courts,  whether  such  courts  be  tempo- 
ral, ecclesiastical,  maritime,  military,  &c.,  upon  a  suggestion  that  the  cog- 
nisance of  the  matter  belongs  not  to  such  courts ;  and  in  case  they  exceed 
their  jurisdiction,  the  officer  who  executes  the  sentence,  and  in  some  cases 
the  judges  that  ^ve  it,  are  in  such  superior  courts  (b)  punishable,  some- 
times at  the  suit  of  the  king,  sometimes  at  the  suit  of  the  party,  sometimes 
at  the  suit  of  both,  according  to  the  nature  of  the  case. 

9  Inst  601 ;  F.  N.  B.  40 ;  13  Co.  65 ;  And.  379 ;  3  Jones,  3i3 ;  Skin.  628.  (a)  And 
is  of  great  antiquity,  3  E.  1.  An  attachment  granted  against  the  bishop  and  official, 
for  holding  plea  aOier  a  prohibition.  3  Roll.  Abr.  381.  (h)  Ecclesiastical  coarts  hold- 
ing plea  by  fraud  of  matters  of  which  they  had  not  cognisance,  were  punishable  in  tiie 
Stai^Chamber.    DaT.  63. 

The  object  of  prohibitions  in  general  is,  the  preservation  of  the  right 
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(A)  What  Courts  may  grant  a  Prohibition. 

of  the  king's  cro^m  and  courts,  and  the  ease  and  quiet  of  the  subject. 
For  it  is  tlie  wisdom  and  policy  of  the  law,  to  suppose  both  best  preserred 
when  every  thing  runs  in  its  nght  channel,  according  to  the  original  juris- 
diction of  every  court ;  for  by  the  same  reason  that  one  court  might  be 
allowed  to  encroach,  another  mi^ht ;  which  could  produce  nothing  but 
confusion  and  disorder  in  the  admmistration  of  justice. 
Show.  Par.  Ca.  63. 

So  that  prohibitions  do  not  import  that  the  ecclesiastical  or  other  inferior 
temporal  courts  are  alia  than  the  long's  courts,  but  signify  that  the  cause  is 
drawn  ad  aliud  examen  than  it  ought  to  be ;  and  therefore  it  is  always  said 
in  all  prohibitions  (be  the  court  ecclesiastical  or  temporal  to  which  ttiey  are 
awarded)  that  the  cause  is  drawn  ad  aliud  examen  contra  coronam  et  dignir 
tatem  regican, 

2  Inst.  603 ;  Roll.  R.  353 ;  3  Bnlst.  130 ;  Palm.  397. 

Under  this  head  we  shall  consider: 

(A)  What  Courts  may  grant  a  Prohibition. 

(B)  Whether  the  granting  of  a  Prohibition  be  discretionary,  or  ex  debito  junitim. 

(C)  Who  have  a  Right  to  snch  Writ,  and  may  demand  it. 

(D)  Who  may  join  in  snch  Writ. 

(E)  Of  the  Suggestion  and  Manner  of  obtaining  a  Prohibition;  ||  and  herein,  of 

Costs.! 

(F)  When  to  be  granted  absolutely,  or  qwn»»qut  only ;  and  therein,  of  directing  the 
Party  to  declare  on  his  Prohibition. 

(6)  Whether  more  than  one  such  Writ  is  to  be  awarded. 

(H)  At  what  Time  to  be  granted ;  and  therein,  in  what  Cases  it  may  be  granted 
after  Sentence. 

(I)  To  what  Courts  a  Prohibition  may  be  awarded ;  and  therein,  that  the  superior 
Courts  are  to  determine  the  Boundaries  of  all  inferior  Jurisdictions. 

(K)  Prohibitions  to  inferior  Temporal  Courts  in  what  Instances  to  be  granted. 

(L)  Prohibitions  to  the  Spiritual  Court  in  what  Instances;  And  herein, 

1.  Where  they  meddle  toith  a  J^ter  purely  TemporaL 
3.  Where  they  determine  on  a  MaUer  cfFreeholdm 

3.  In  what  Caaee  a  PrMbition  Uee  when  they  determine  on  Criminal  Offeneee, 

4.  Where  the  Eeekeiattical  Courts  determine  on  acts  ofParHameni, 

5.  In  what  Oaaee  they  hone  a  concurrent  JuriadieUon^  and  may  determine  Inddenk* 

(M)  The  Oflfenoe  of  disobeying  a  Prohibition. 


(A)  What  Courts  may  grant  a  Prohibition. 

The  superior  courts  of  Westminster,  havbg  a  superintendency  over  all 
inferior  courts,  may  in  all  cases  of  innoyation,  &c.,  award  a  prohibition. 

In  tills  the  power  of  the  Court  of  B.  R.  has  never  })een  doubted,  being 
the  superior  common  law  court  in  the  kingdom. 

F.N.  B.  53;  4  Inst  71. 

Also,  the  Court  of  Chancery  may  award  a  prohibition,  which  may  issue  (a) 
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(A)  What  Courts  may  Grant  a  Prohibition. 

as  well  in  vacation  as  in  term  time ;  but  such  writ  is  returnable  into  B.  R. 
or  C.  B.(6) 

Bro.  ProkibiUon^  pi.  6 ;  4  Inst.  81 ;  IP.  Wms.  43.  (a)  If  one  be  sued  in  an  inferior 
court  for  a  matter  out  of  its  jurisdiction,  the  defendant  may  either  have  a  prohibition  from 
one  of  the  common  law  courts  of  Westminster-hall ;  or,  in  regard  this  may  happen  in  a 
Tscation,  when  only  the  Chancery  is  open,  he  may  move  that  court  for  a  prohibition ; 
but  then  it  must  appear  by  oath  made,  that  the  (act  did  arise  out  of  the  jurisdiction,  and 
that  the  defendant  tendered  a  foreign  plea,  which  was  refused.  And  if  a  prohibition 
has  been  granted  out  of  Chancery  improvidi^  and  without  these  circumstances  attending 
it,  the  court  will  grant  a  wpenedeas  thereto.  1  P.  Wms.  476,  pi.  136.  1(6)  The  writ 
of  prohibition  from  the  Court  of  Chancery  appears  not  to  be  returnable ;  but  if  it  be  not 
obeyed,  ^en  that  court  grants  an  attachment  returnable  in  B.  R.  or  C.  B.    4  Inst.  8l.|| 

As  the  jurisdiction  of  the  Court  of  C.  B.  is  founded  on  original  writs 
issuing  out  of  Chancery,  it  hath  been  heretofore  (a)  doubted,  whether  this 
court  could  without  wnt  or  plea  depending  award  a  prohibition ;  but  this 
point  has  been  {h)  determined  by  tiie  unanimous  sense  of  all  the  judges, 
yiz. :  That  this  court  may  upon  a  suggestion  grant  prohibitions,  to  keep 
as  well  temporal  as  ecclesiastical  courts  within  their  bounds  and  jurisdic- 
tions, and  tiiat  without  any  original  writ  or  plea  depending ;  the  common 
law  being,  in  these  cases,  a  prohibition  of  itself,  and  standing  instead  of 
an  original. 

(a)  Bro.  Prohibition,  pL  6;  Noy,  153.  (h)  13  Co.  58, 108;  Bro.  Con$uUation,  pi.  3; 
4  Inst.  99 ;  2  Brownl.  17.— ^Prohibitions  for  encroaching  jurisdictions  issue  as  well  out 
of  the  C.  B.  as  B.  R.  Vaugh.  157,  per  Vau^hau,  C.  J.  [The  author  of  the  Commen- 
taries says,  that  the  writ  of  prohibition  is  issuing  properly  only  out  of  the  Court  of  King's 
Bendh,  being  the  king's  prerogative  writ,  but  that  for  the  furtherance  ofjustice  it  may 
sow  also  be  had  in  some  cases  out  of  the  Court  of  Chancery,  Common  Pleas,  and  Ex- 
chequer. 3  Black.  Comm.  112.  And  Lord  Hardwicke  is  reported  to  have  said,  that 
where  the  ecclesiastical  court  proceeds  to  try  a  custom  by  a  different  evidence  from 
that  which  the  common  law  courts  would  have  done,  no  wur  court  has  the  cognisance 
of  it,  but  the  Court  of  King's  Bench.  3  Atk.  628,  Rotheram  v.  Fanshaw.  In  the  case 
of  the  Company  of  Homers  in  London,  it  is  said  that  it  is  the  proper  power  and  honour 
of  the  Court  of  King's  Bench  to  limit  the  jurisdictions  of  all  other  courts.  9  Roll.  R. 
471.] 

Accordingly  it  hath  been  adjudged,  that  a  prohibition  ought  to  be 
granted  by  the  Court  of  C.  B.  to  the  Court  of  Delegates,  for  suins;  there  to 
avoid  an  institution  of  a  clerk  to  a  church  in  Lancashire,  after  induction 
made  of  him  thereto,  though  the  quaire  impedii  for  this  church  could  not  be 
brought  in  C.  B.  but  only  in  the  county  of  Lancaster ;  because  the  titie  of 
the  advowson  was  not  questioned  by  this  prohibition,  but  the  intrusion 
upon  the  common  law,  of  which  this  court  has  special  care. 

Moor,  861 ;  2  Roll.  Abr.  317,  Hutton's  case;  Hob.  15  S.  C. ;  and  there  said  by  Hob. 
that  the  party  might  likewise  have  a  prohibition  out  of  the  Duchy  Court 

But  as  to  the  Courts  of  B.  R.  and  C.  B.  this  difierence  hafh  been  made, 
that  in  the  first  of  those  courts  a  prohibition  may  be  awarded  upon  a  bare 
surmise,(c)  without  any  suggestion  on  record ;  and  such  writ  is  only  in 
nature  of  a  commission  prohibitory)  which  is  discontinued  {d)  by  the  demise 
of  the  king ;  but  that  as  to  a  prohibition  issuing  out  of  C.  B.  the  suggestion 
must  be  on  record,  and  therefore  is  considered  as  the  suit  of  the  party,  in 
which  he  may  be  nonsuited,  and  is  not  discontinued  by  the  demise  of  the 
king, 

Noy,  77 ;  Dixy  v.  Brown,  Palm.  422;  Latch.  114,  S.  C.  (e)  That  if  it  be  insisted 
on,  a  prohibition  cannot  be  moved  for  till  the  suggestion  be  entered  on  the  roll.  Salk. 
136,  per  Holt,  C.  J.  [For  want  of  a  suggestion  on  record  the  Court  of  B.  R.  discharged 
the  rule  to  show  cause  why  a  prohibition  should  not  be  granted.  Hawkins,  Assignee 
of  Wooldridge  y.  Biaqaiere  and  odiers,  Assignees  of  Sampson,  HU.  SO  G.  3,  2  CrompU 
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(B)  Whether  the  Granting  of  a  Prohibition  be  discretionary. 

Pr.  5)39.]  (d)  But  if  an  attachment  issues  upon  such  prohibition,  or  the  part^  puts  in 
bail,  then  it  becomes  a  prirate  suit,  not  discontinued  by  tbe  demise  of  the  kmg;  and 
after  such  proceeding  the  party  may  be  nonsuited,  though  not  before.  Palm.  403; 
Latch.  114,  per  Dodderidge  and  Jones. 

/S  Where  the  matter  suggested  for  a  prohibition  appears  on  the  face  of  the 
proceedings,  an  affidavit  of  the  truth  of  the  suggestion  is  not  necessary. 
But  where,  it  does  not  so  appear,  it  is  essential  that  the  suggestion  should 
be  verified  by  affidavit. 

State  T.  Hudnall,  S  Nott  &  M*C.  419.8f 

If  the  king's  &rmer  or  a  copyholder  of  the  king's  manor,  be  sued  in  the 
ecclesiastical  court  for  tithes,  upon  a  suggestion  in  the  Court  of  Exchequer 
that  he  prescribes  to  pa^  a  certain  modus  in  lieu  of  tithes,  he  shall  have  a 
prohibition  out  of  the  said  court,  and  such  modus  shall  be  tried  there. 

Palm.  536;  Lane,  39 ;  Roll.  Abr.  539. 

The  ^rand  sessions  of  North  Wales  may  send  a  prohibition  and  writ  to 
the  spiritual  courts  there,  as  well  as  the  courts  here  may. 

Sid.  93;  but  for  this  yide  Cro.  Car.  341 ;  Jon.  330 ;  Vangh.  411. 

The  Court  of  C.  B.  have  no  power  to  issue  an  original  writ  of  prohibi- 
tion to  restrain  a  bishop  from  committing  waste  in  me  possesions  of  his 
see,  at  least  at  the  instance  of  an  uninterested  stranger ;  and  it  is  doubtful 
whether  any  of  the  courts  can  grant  such  a  writ. 

Jefferson  y.  B»hop  of  Durham,  1  Bos.  &  P.  105.|| 

^The  Supreme  Court  of  the  United  States  has  power  to  issue  a  writ  of 
prohibition  to  a  District  Court,  when  proceeding  as  a  court  of  admiralty 
and  maritime  jurisdiction. 

Act  of  Sept.  34, 1789,  sect.  13,  1  Story,  59 ;  United  States  ▼.  Peters,  3  Dallas,  131. 

But  cannot  grant  an  injunction  to  stay  proceedings  in  a  state  court. 

Aetof  3d  March,  1793,  1  Story,  311 ;  Diggs  ▼.  Wolcott,  4  Cranch,  179. 

Nor  can  a  state  court  enjoin  a  judgment  in  a  Circuit  Court  of  the  United 
States. 
M*Keen  ▼•  Yoorhees,  7  Cranch,  379. 

No  prohibition  lies  to  restrain  the  proceedings  of  a  court-martial  as 
long  as  it  acts  within  its  jurisdiction. 

State  ▼.  Wakeley,  3  Nott  &  M'Coid,  410. 

In  Kentucky,  wherever  the  Circuit  Court  possesses  jurisdiction  over  the 
subject-matter  they  have  a  right  to  issue  writs  of  prohibition  against  courts 
of  inferior  jurisdiction. 

Reese  v.  Lawless,  4  Bihb,  394. 

A  writ  of  prohibition  will  not  be  granted  to  prohibit  a  court  of  quarter 
sessioDS  from  granting  a  new  trial  after  final  judgment  has  been  entered. 

State  ▼.  Price,  3  Halst.  358.8f 

(B)  Whether  the  granting  of  a  Prohibition  be  discretionary,  or  ex  debito  jwAitim, 

It  is  laid  down  in  Hob.  that  thou^  a  surmise  be  a  matter  of  fact,  and 
triable  by  a  jury,  yet  it  is  in  the  discretion  of  the  court  to  deny  a  prohibi- 
tion, when  it  appears  to  them  that  the  surmise  is  not  true. 

Hob.  67,  in  the  case  of  Aston  Parish  ▼.  Castle  Birmidge  Chapel. 

This  authority  has  been  often  quoted  in  questions  of  this  kind,  and  in 
some  cases  denied  to  be  law.  But  yet  it  seems  the  better  opinion,  and  to 
have  been  so  holden  by  the  greater  number  of  our  judges,  that  the  award-- 

Vol.  VIII.— 27  s  2 
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(C)  Who  have  a  Right  to  sach  Writ,  and  may  demand  iU 

ing  of  a  prohibition  is  a  matter  discretionary,  that  is,  that  from  the  circum- 
stances of  the  case  the  superior  courts  are  at  liberty  to  exercise  ti  legal 
discretion  herein,  but  not  an  arbitrary  one,  in  refusing  prohibitions,  where 
in  such  like  cases  they  have  been  granted,  or  where  by  the  laws  and  sta- 
tutes of  the  realm  they  ought  to  be  granted. 

Winch.  78,  it  is  said  to  be  a  matter  discretionary.— But  in  Raym.  3, 4,  Sid.  55,  prohibi- 
tions are  said  by  the  jadges  to  be  ^  debitojutiitmznd  degratid,  in  Raym.  93,  Hide,  C.  J., 
affirms,  that  a  prohibition  is  ex  fra/t'd,  but  Keeling  and  Twisden  poeitiTely  denied  it. 

Salk.  33,  pi.  6 ;  Comb.  148,  they  are  held  to  be  discretionary. Ld.  Raym.  330, 578, 

it  is  said  by  Holt,  C.  J.,  that  Hale  and  Windham  held  prohibitions  to  be  discretionary 
in  all  eases. And  of  this  opinion  is  Holt ;  and  so  in  Ld.  Raym.  586. 

It  hath  been  determined  in  the  House  of  Lords,  that  no  writ  of  error 
will  lie  upon  the  refusal  of  a  prohibition;  but  when  a  consultation  is 
awarded,  it  is  with  an  ideo  consideratum  esty  and  then  a  writ  of  error  will 
lie.(a) 

Ld.  Raym.  545,  in  the  Bishop  of  St.  Darid's  case.  ||(a)  Bot  error  does  not  lie  from 
the  K.  B.  to  the  Exchequer  Chamber ;  for  prohibitions  are  not  within  the  37  Eliz.  c 
38,  5  Bam.  &  C.  765.|| 

/0  An  order  granting  a  writ  of  prohibition  is  but  the  commencement  of  a 
proceeding  from  which  a  writ  of  error  does  not  lie. 
Lawless  t.  Reese,  3  Bibb,  Al^.ff 

If  a  master  of  a  ship  sues  in  the  Admiralty  for  his  wages,  and  a  prohi- 
bition is  moved  for,  upon  a  suggestion  that  the  contract  was  made  on  land, 
.and  the  court  is  of  opinion  that  a  prohibition  ought  by  law  to  be  granted  ; 
in  this  case  they  will  not  compel  the  party  to  find  (6)  special  bail  to  the  ac- 
tion in  the  court  above. 

Salk.  33,  pi.  4 ;  Carth.  518;  Com.  74 ;  Ld.  Raym.  576,  S.  C.  [Clay  t.  Snelgrave, 
3  Term  R.,  K.  B.  315.]  (6^  But  Holt,  C.  J.,  confessed  that  the  court  had  sometimes 
interposed  and  procured  bail  to  be  given,  but  that  was  by  consent.  Ld.  Raym.  578. 
[For  without  consent  it  cannot  be  done,  and  the  case  of  Wharton  ▼.  Pitts,  Salk.  548, 
where  such  terms  were  imposed,  was  oTerruled  in  Yelthasen  v.  Ormsley,  3  Term  R., 
K.  B.  315.] 

If  there  is  judgment  against  a  simonist,  who  by  the  assent  of  parties  is 
to  continue  for  a  certain  time  on  the  benefice,  and  who  at  the  expiration 
of  the  time  refuses  to  remove,  but  commits  waste  on  the  house  or  glebe,  a 
prohibition  to  stay  his  doing  waste  may  be  had  by  the  patron,  incumbent, 
or  any  other  person,  because  that  is  the  king's  writ ;  and  any  one  may 
pray  a  prohibition  for  the  king,  and  it  is  grantable  ex  ddnio  justUuSy  and 
not  in  tiie  discretion  of  the  court. 

Comp.  Incumb.  43 ;  Sid.  65. 

fiA  writ  of  prohibition  will  not  be  granted  where  the  subject-matter  is 
within  the  iurisdiction  of  the  subordinate  tribunal;  if  error  intervenes,  the 
remedy  is  by  certiorari. 

The  Peonle,  ex  rel.  Karr  y.  Seward,  7  Wend.  518.9^ 

(C)  Who  haye  a  Right  to  such  Writ,  and  may  demand  it 

The  king  may  sue  for  a  prohibition,  though  the  plea  in  the  spiritual  court 
be  between  two  common  persons,  because  the  suit  is  in  derogation  of  his 
crown  and  dignity. 

F.  N.  B.  40. 

So,  if  the  ecclesiastical  court  will  hold  plea  of  any  matter  which  belongs 
not  to  their  jurisdiction,  upon  information  thereof  to  the  king's  courts, 
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(D)  Who  may  join  in  soeh  Writ. 

either  by  fhe  plaintiff,  defendant,  or  by  a  mere  stranger,  a  prohibition  will 
issue. 

8  Inst.  607. 

As,  if  a  man  libels  in  fhe  spiritual  court  for  a  matter  which  does  not 
appertain  to  that  court,  but  to  &e  common  law,  as  a  matter  of  frank-tene- 
ment ;  yet  he  himself,  against  his  own  suit,  may  pray  a  prohibition,  and 
shall  hare  it. 

9  Roll.  Abr.  31S ;  Loon.  130 ;  Goals.  149. 

So,  where  fhe  plaintiff  in  the  spiritual  court  brought  a  prohibition  to 
stay  his  own  suit  there,  for  that  he  suing  for  tithes  by  virtue  of  a  lease 
made  by  fhe  vicar  of  A  for  three  years,  the  defendant  claimed  to  be  dis- 
€:harged  of  fhe  tithes  by  a  former  lease  and  composition  by  deed  ;  it  was 
held,  that  the  plaintiff  himself  may  have  a  prohibition  to  stay  the  suit ; 
for  die  ecclesiastical  judges  are  not  to  meddle  with  the  trial  of  leases  or 
real  contracts,  thou§^  they  have  jurisdiction  of  the  original  cause  (viz.,  the 
tithes) ;  for  the  lease  is  in  fhe  realty,  and  is  not  merely  accidental.  And  it 
makes  no  difference,  that  the  plaintiff  bring  this  prohibition  to  stay  his  own 
suit;  for  if  the  temporal  court  has  knowledge  by  any  means  that  the 
spiritual  court  meddles  with  temporal  trials,  a  prohibition  ought  to  be 
awarded. 

Cro.  Jae.  351 ;  9  Bnlst.  283 ;  Lit.  R.  30,  Wort  t.  Cliston. 

K  a  vicar  sues  a  parishioner  for  tithes  in  the  spiritual  court,  and  fhe 
parson  appropriate  appears  there  {(i)pro  interesse  suoy  and  prays  a  prohibi- 
tion, it  ^all  be  granted. 

9  Roll.  Abr.  3i2,  Robert's  case,    (a)  Cro.  Eliz.  351 ;  Keilw.  1 10. 

If  lessee  for  years  is  sued  in  the  spiritual  court  for  tithes,  he  in  rever- 
sion may  have  a  prohibition. 
Moor,  915;  Cro.  Eliz.  55. 

But  no  man  is  entitled  to  a  prohibition,  unless  he  is  in  danger  of  being 
injured  by  some  suit  actually  depending  ;  and  therefore  upon  a  petition  to 
the  archbishop,  or  other  ecclesiastical  judge,  no  prohibition  lies. 

March,  33,  45.— A  prohibition  quia  timet  does  not  lie.    Allen,  56. 

|]A  stranger  cannot  have  an  original  writ  of  prohibition  against  a  bishop 
to  restrain  him  from  committing  waste  in  the  possession  of  his  see. 

1  Boe.  &  P.  105.B 

[If  the  wife  libel  in  fhe  spiritual  court  to  recover  her  feme,  a  prohibi- 
tion shall  not  be  granted  upon  the  motion  of  her  husband. 

Tarrant  r.  Mawr,  1  Stra.  576.] 

iS  Writs  of  prohibition  may  be  issued  either  at  the  instance  of  fhe  plain- 
tiff or  defendant. 
Reese  t.  Lawless,  4  Bibb,  394.0^ 

(D)  Who  may  join  in  such  Writ. 

If  several  libels  are  exhibited  against  A  and  B  in  a  matter  in  which  fhe 
court  hath  not  conusance,  A  and  B  cannot  join  in  a  prohibition.  So,  if 
the  griefs  be  several,  as  some  books  say. 

Noy,  131;  Leon.  286;  Cro.  Car.  162. 

But,  where  the  vicar  of  A  libelled  several  persons  severally  for  tithes, 
who  joined  in  a  prohibition,  suggesting  a  modus ;  though  the  court  held 
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in  this  case,  that  the  prohibition  was  not  regularly  brouriit,  being  in  all 

their  names,  when  there  were  several  libels ;  yet  inasmuch  as  this  was  on 

a  custom,  and  matter  triable  at  common  law,  in  which  the  ecclesiastical 

court  was  properly  prohibited,  though  not  in  exact  form,  they  refused  to 

award  a  consultation,  but  directed  that  the  parties  should  put  in  neyeral 

declarations^  as  if  there  bad  been  several  prombitions. 

YelT.  198, 139 ;  Bargess  and  Dixon  t.  Aahton ;  Owen,  13,  Bartoe'e  ease,  L.  P.  ad- 
jadged. 

So,  if  A  libels  against  B  and  C  for  defamation,  and  they  sue  a  prohibi- 
tion, they  shall  join  in  attachment  upon  it ;  and  it  is  no  objection  to  say 
that  the  de&mation  was  several. 

Ld.  Raym.  137,  /kt  Treby,  C.  J. ;  and  Tide  for  this,  Vent.  966;  Raym.  435;  Comb. 

448. 

Where  two  or  more  are  allowed  to  join  in  a  prohibition,  and  one  of 
them  dies,  the  writ  shall  not  abate ;  because  nothing  is  by  them  to  be  re- 
covered, but  they  are  only  to  be  discharged. 

Owen,  13,  per  eur, 

(E)  Of  the  Suggestion  and  Manner  of  obtaining  a  Prohibition:  ||and  hoTein,  of  Go8t8.| 

Where  the  matter  suggested  for  a  prohibition  appears  upon  the  fiatce  of 
the  libel,  an  affidavit  is  never  insisted  upon ;  but  if  it  does  not  appear  upon 
the  face  of  the  libel,  or,  if  a  prohibition  is  moved  for  as  to  more  than  ap- 
pears upon  the  face  of  die  libel  to  be  out  of  their  jurisdiction,  there  ou^t 
to  be  an  affidavit  of  the  truth  of  the  suggestion. 

3  Salk.  549, pi.  S.per  Holt,  C.  J.;  1  P.  Wms.  677;  [4  Barr.  9037;  Cowp.  330.] 
/8State  T.  Hadnall,  9  Nott  &  M«G.  419.  For  the  form  of  a  enggestion  and  writ  of 
prohibition,  see  United  States  y.  Peters,  8  Dallas,  ISLgf 

The  suggestion  in  the  temporal  courts  may  be  traversed. 

3  Inst.  61 1 ;  3  Co.  44.    Prohibition  not  to  be  granted  open  process  before  libel  or  ap- 
pearance.   Salk.  35,  pi.  8.T — Where  it  is  in  nature  of  a  tupersedleat*    Lev.  353*' 
That  a  person  may  alter  his  suggestion.    Show.  179.— Where  a  variance  between 
the  libel  and  suggestion  is  not  material.    Yelv.  79. 

On  a  rule  to  show  cause  why  a  prohibition  should  not  be  ^^ted  to 
stay  a  suit  against  die  plaintiff  in  the  court  of  the  archdeacon  of  Litchfield, 
for  not  going  to  his  parish  church,  nor'  any  other  church,  on  Sundays  or 
holidays,  nor  receiving  the  sacrament  thrice  a  veur,  upon  sug^stion  of  the 
statute  Eliz.  and  toleration  act,  and  then  qualifying  himself  witiiin  the  act, 
and  alleging  that  he  pleaded  it  below,  and  thev  remsed  to  receive  his  plea ; 
cause  was  diown  that  this  fact,  that  such  a  plea  had  been  put  in  and  re- 
fused, was  jfolse,  and  that  the  plaintiff  was  not  a  dissenter,  nor  had  quali- 
fied himself  ut  supre^j  and  therefore  hoped  the  court  would  not  suffer  the 
rule  to  stand,  unless  there  was  an  afiidavit  of  the  above  fact ;  for  by  that 
means  any  person  might  come  and  suggest  a  false  fact,  and  oust  the  spi- 
ritual court  of  their  jurisdiction,  which  the  court  admitted  ;  and  therefore 
for  want  of  such  afiidavit  the  rule  was  discharged. 

3  Ld.  Raym.  1311,  Bnrdett  ▼.  Newell. 

If  a  plea  to  an  inferior  jurisdiction  be  properly  tendered,  and  they  refuse 
it,  though  this  be  a  good  cause  for  a  prohibition,  yet  an  affidavit  must  be 
made  of  the  refusal. 

Skin.  30,  pi.  SO;  Haid.  406;  3  Keb.  317. 

J  The  matter  of  the  plea  tendered  to  the  inferior  court  must  not  appear 
on  the  face  of  it    Where  to  a  suit  for  tithe  of  turkeys  a  modus  was 
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pkaded  in  the  spiritual  court,  that  the  vicar  was  only  entitled  to  one  penny 
for  every  turkey  laying  eggs,  or  to  every  tenth  egg  laid  by  such  turkey, 
and  this  plea  was  rejected,  and  a  prohibition  was  applied  for  on  the  ground, 
of  such  rejection,  the  Court  of  B.  R.  refused  the  prohibition  on  the  ground, 
of  the  uncertainty  of  the  modus  in  not  ascertaining  any  time  for  the  money 
payment,  in  case  the  option  were  made  to  take  the  tithe  in  money. 

Roberts  t.  Williama,  13  East,  33.) 

A  potion  was  made  for  a  prohibition  to  the  ecclesiastical  court  of  Lon- 
don, for  calling  a  woman  a  whore,  upon  a  suggestion  that  the  words  were 
actionable  there  by  custom  of  the  place  ;  but  &e  court  would  not  grant  a 
prohibition  without  oath  made,  that  if  any  such  words  were  spoken,  they 
were  spoken  in  London,  and  not  elsewhere. 

4  Mod.  367 ;  [1  Stra.  187 ;  4  Bur.  3032,  3039.  See  Ooagl.  380,  as  to  this  custom 
of  London.^ 

On  a  libel  for  calling  the  plaintiff oU  tfd^and  old  whore;  the  defendant 
suggested  for  a  prohibition,  that  if  any  such  words  were  spoken,  they  were 
i^oken  at  the  same  time ;  but  this  su^estion  was  held  ill,  because  the 
words  ought  to  have  been  fully  confessed. 

Vent  10,  Day  r.  Pitts. 

By  2  &  3  Edw.  6,  c.  13,  §  14,  it  is  enacted,  ^^  That  if  any  party  at  any 
time  hereafter,  for  any  matter  or  cause  before(a)  rehearsed,  limited,  or  ap- 
pointed by  this  act,  to  be  sued  or  determined  in  the  king's  ecclesiastical 
court,  or  oefore  the  ecclesiastical  judge,  do  sue  for  any  prohibition  to  any 
of  the  king's  courts  where  prohibitions  before  this  time  have  been  used  to 
be  granted,  that  then  in  every  such  case  the  same  party,  before  any  prohi- 
bition shaU  be  granted  to  him  or  them,  shall  bring  and  deliver  to  the  hands 
of  some  of  the  justices  or  judges  of  the  same  court,  where  such  party  de- 
manded prohibition,  the  very  true  copy  of  the  libely  depending  in  the  eccle- 
siastical court  concerning  the  matter  wherefore  the  party  demandeth  pro- 
hibition, subscribed  or  marked  with  the  hand  of  the  same  party,  and  under 
the  copy  of  the  said  libel  shall  be  written  the  suggestion  wherefore  the 
arty  so  demandeth  the  said  prohibition ;  and  in  case  the  said  suggestion, 
y  two  honest  and  sufficient  witnesses  at  the  least,  be  not  proved  true  in 
the  court  where  the  said  prohibition  shall  be  so  granted,  within  six 
months  (6)  next  following  after  the  said  prohibition  shaH  be  so  granted  and 
awarded,  that  then  the  party,  that  is  letted  or  hindered  of  his  or  their  suit 
in  the  ecclesiastical  court  bv  such  prohibition,  shall  upon  his  or  their  re- 
quest and  suit,  without  delay,  have  a  consultation  granted  in  the  same 
cause  in  the  court  where  the  said  prohibition  was  granted,  and  shall  re- 
cover double  costs  and  damages  against  the  party  that  so  pursued  the  said 
prohibition ;  &e  said  costs  and  damages  to  be  assigned  or  assessed  by  the 
court  where  the  said  consultation  shafl  be  so  granted ;  for  which  costs  and 
damages  the  party  to  whom  they  shall  be  awarded  may  have  an  action  of 
debt  by  bill,  plaint  or  information,  in  any  of  the  king's  courts  of  record." 

(a)  Rehearsed  in  the  statatee,  37  H.  8,  c,  30,  and  33  H.  8,  c.  7,  to  which  this  act  re- 
ftifl.    1(6)  1  Tnni.  &  Rnss.  R.  314.1 

In  the  construction  of  the  above-mentioned  statute  the  following  opinions 
have  been  holden. 

That  this  statute  referring  to  the  statutes  27  H.  8,  c.  20,  and  32  H.  8, 
c.  7,  which  extend  to  tithes  and  offerings  generally,  all  such  tithes  and 
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church-duties  as  are  mentioned  in  those  statutes  are  as  much  witfain  this 
act  as  if  particularly  enumerated. 
3  Inat.  669 ;  Comp.  Incnmb.  6(K) ;  Dyert  170  b. 

And  therefore  it  extends  to  prohibitions  to  suits  for  small  tithes  as  well 
as  great 
YelT.  103;  3  Ld.  Raym.  1173. 

So  it  hath  been  adjudged,  that  the  suggestion  of  a  modus  dedmandi  ought 
to  be  proved  within  six  months,  being  within  the  act. 
Noy,  148 ;  Yelv.  103,  L.  P. 

So,  where  one  that  was  sued  for  tithe  of  hay  in  the  spiritual  court,  sug- 
gested for  a  prohibition,  that  he  was  to  pay  so  much  upon  an  arbitrament; 
It  was  held,  that  this  suggestion  ought  to  oe  proved,  as  well  as  one  made 
of  a  modus  dedmandi.  So,  on  a  suggestion  upon  the  statute  31  H.  8,  c.  13, 
that  lands  are  tithe-free,  because  the  clause  requiring  the  proof  of  a  sug- 
gestion is  general,  and  not  limited  to  real  composition. 

Roll.  R.  65,  Reynolds  ▼.  Hay, 

So,  upon  a  suggestion,  that  the  suit  in  the  spiritual  court  was  for  tithes 
of  heath  and  barren  ground  improved,  within  seven  years  after  the  im- 
provement, contrary  to  the  statute ;  in  this  case,  proof  of  the  suggestion 
within  six  months  was  held  necessary. 

Jon.  331,  Strande  v.  Hoakina;  Cro.  Car.  308. 

But  it  hath  been  held,  that  there  needs  no  proof  of  the  suggestion,  where 
the  suit  is  for  tithes  contrary  to  common  right,  or  where  the  contract  (a)  of 
the  party  is  suggested. 

(a)  For  thia  vide  Yelv.  103, 119 ;  3  Leon.  39 ;  Brown,  and  Goula.  99 ;  Hetl.  145 ; 
SKeb.  134;  Lit.  R.  397. 

• 

It  hath  been  held,  that  the  suggestion  need  not  be  proved  (fr)  strictly, 
nor  with  precise  certainty  as  to  all  its  circumstances ;  but  that  if  it  be  proved 
in  substance,  or  in  such  manner  as  to  show  (c)  that  the  ecclesiastical  court 
has  not  jurisdiction,  it  is  sufficient 

Cro.  Eliz.  736,  819;  Ca.  temp.  Hardw.  393;  Moor,  911.    (&)  That  proof  by  hearaay 

is  sufficient    Palm.  377. Or  that  it  is  so  by  common  rame.    Noy,  38.    (e)  As, 

where  a  modiu  was  alleffed  to  be,  that  one  ahoulo  pay  309.  in  satiafaction  of  tithes,  and 
the  proof  was,  that  he  shoold  pa]^  40«.,  thia  was  held  sufficient  proof;  because  thereby 
the  court  above  had  sufficient  jurisdiction.  Hetl.  100.  So,  where  the  suggestion  was 
to  pay  3«.  6cf.  for  tithes,  and  the  witneases  proved  the  modta  to  be  to  pay  3f.,  this  was 
held  good  by  two  judges  against  one ;  because  it  ousted  the  ecclesiastical  court  of  juris* 
diction.  Noy.  44;  Hetl.  110;  and  yide  Yelv.  55;  3  Keb.  57,  407.-*— So,  if  one 
surmise  that  the  inhabitants  of  B  (of  which  he  himself  is  one)  have  paid  a  modut^  and 
the  proof  be  that  he  himself  had  paid  it,  this  is  sufficient;  because  it  ousts  the  eccle- 
siastical court  of  its  jurisdiction.    Noy,  38. 

The  suggestion  must  be  proved  by  honest  and  sufficient  witnesses,  which 
is  required  by  the  express  words  of  the  statute ;  and  therefore  the  testimony 
of  one  attainted  of  felony,  excommimicated  or  convicted  of  recusancy,  is, 
as  in  other  cases,  to  be  rejected. 

8  Bulst.  154. 

But  it  hath  been  held,  that  persons,  such  as  parishioners  of  the  parish, 
&c.,  who  may  not  be  sufficient  and  able  witnesses  at  a  trial  at  law,  may 
notwithstanding  be  sufficient  witnesses  to  prove  the  suggestion ;  the  chief 
intent  of  the  statute  being  to  prevent  frivolous  and  vexatious  suggestions. 
Also  it  hafh  been  held,  that  after  admitting  and  recording  the  proof  of  the 
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suggestion,  nothing  is  to  be  objected  against  the  persons  of  Hie  witnesses 
or  their  evidence. 
Mich.  37  Car.  2,  in  C.  fi.,  Sharp  ▼.  Hobart 

I  If  a  suggestion  consists  of  two  parts,  it  is  said  to  be  sufficient  to  produce 

one  witness  to  the  one,  and  another  to  the  other. 
Vent.  107. 

It  hath  been  held,  that  the  six  months  for  proof  of  the  surmise  shall  be 

accounted  according  to  the  calendar ;  for  that  this  being  a  computation 

which  concerns  the  church,  it  is  but  reasonable  that  it  should  be  done  ac« 

cording  to  the  computation  used  in  the  ecclesiastical  law. 

Hob.  179;  Lit.  R.  19;  2  Mod.  58;  [2  Roll.  Abr.  621 ;  Foy  v.  Lister,  2  Salk.  554; 
2  Ld.  Raym,  1172,  S.  C,  $emb.  Vide  amira^  and  that  this  computation  is  confined 
only  to  the  case  of  a  lapse  in  quare  impedit,  Co.  Lit.  135  b ;  Cro.  Jac.  166,  167 ;  4  Mod. 
186;  3  Barr.  1455;  Skin.  314.  And  that  depends  on  the  words  in  the  act  of  13  E.  1, 
St  1,  c.  5,  •<  iemput  temettreJ*^  But  in  all  acts  where  **  months'*  are  spoken  of,  without 
the  word  **  calendar,'*  and  nothing  is  added  from  which  a  clear  inference  can  be  drawn 
that  the  leffislature  intended  calendar  months,  it  is  understood  to  mean  lunar  months. 
Lacon  t.  Hooper,  6  Term  R.  226.]  fi  In  some  of  the  courts,  a  **  month*'  (mentioned 
generally)  has  been  construed  to  mean  a  calendar  month,  and  in  others  a  lunar  month. 
See  Brudenell  t.  Vauz,  2  Dall.  302 ;  Commonwealth  v.  Chambre,  4  Dall.  144 ;  Moor 
Y.  Houston,  3  Serff.  &  R.  184 ;  3  Johns.  Ch.  R.  74 ;  1  Johns.  Ch.  100 ;  7  Johns.  217 ; 
15  Johns.  119 ;  4  Mass.  461 ;  4  Bibb,  105;  Bout.  Law  Die.  tit  Month;  1  Johns.  Cas. 
99 ;  1  Bing.  307 ;  8  Serg.  &  Low.  329 ;  1  Younge  &  Col.  401 ;  1  Coop.  Ch.  383 ; 
Cooke  Tenn.  67,  74;  10  Ohio,  496;  3  Halst  232 ;  5  Conn.  357 ;  2  H.  K.  Marsh.  245; 
8  Sim.  Sto.  476.^ 

It  is  said  in  Moor  (a)  that  the  time  of  six  months  given  by  the  statute  to 
prove  the  suggestions  ought  to  be  intended  six  months  in  term-time,  and 
that  the  vacation  should  be  no  part  of  the  time ;  but  this  hath  been  since 
adjudged  otherwise,(fr)  and  that  the  time  shall  commence  from  the  teste  of 
the  writ  of  prohibition,  and  not  from  the  time  of  the  rule  made  for  award- 
ing it. 

(a)  Moor,  573.    (6)  Noy,  30 ;  2  Ld.  Raym.  1172 ;  2  Salk.  354,  pi.  20. 

[When  the  declaration  is  ordered  to  be  amended,  the  time  for  proving 
the  suggestion  is  to  be  computed  from  the  amendment. 

Maltom  Y.  Acklom,  Barnes,  428.] 

If  the  surmise  (c)  be  proved  before  one  of  the  judges  within  the  six 
months,  although  it  be  not  recorded  till  after  the  six  months  by  the  court, 
it  is  well  enou^. 
Noy,  30.    (c)  That  it  must  be  entered  in  the  office.    2  Show.  308,  pi.  316. 

It  hath  been  held,  that  proof  which  is  not  sufficient  may  be  supplied  by 

better  proof  within  the  six  months,  but  not  after. 
Lit.  R.  155. 

[It  is  said,  if  the  party  who  has  obtained  a  writ  of  prohibition,  be  ordered 
to  declare  in  prohibition,  that  he  is  not  obliged  to  make  proof  of  his  sug- 
gestion within  six  months,  pursuant  to  the  2  &  3  Ed.  6,  because  the  proof 
IS,  in  such  case,  to  be  made  at  the  trial  of  the  cause. 
Axg.  Cieake  t.  Pitcaim,  Trin.  13  6.  2,  Cas.  Pr.  C.  B.] 

The  party,  on  fiiilure  of  proof  of  the  suggestion,  shall  not  only  have 
double  costs  and  damages,  but  also  his  costs  and  damages  {d)  in  the  action 
he  brings  for  the  recovery  of  them. 

Bendl.  143.    (<0  Vide  stat.  8  &  9  W.  3,  e.  11. 

But,  if  tiie  prohibition  be  grounded  partly  on  a  modus j  which  needs 
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proof,  and  partly  on  the  contract  of  tbe  parties^  which  needs  no  proof,  there 
ought  not  to  be  double  costs;  for  the  mixing  of  the  contract  wi^  the  man- 
ner of  tithing  privileges  ihe  whole. 
Brownl.  Goola,  99;  YoIt.  119. 

So  where,  for  a  variance  between  tbe  libel  and  su^estion,  a  consulta- 
tion  was  awarded,  and  double  costs  adjudged  to  the  defendant ;  this  was 
held  to  be  error  by  the  very  letter  of  the  statute  which  gives  double 
costs  (a)  only  for  want  of  proving  the  suggestion,  and  for  no  other  cause« 

Yelv.  79,  80.     (a)  Cartli.  463. 

So,  where  a  prohibition  was  obtained  upon  a  suggestion  which  was  not 
proved  within  uie  six  months,  in  which  the  defendant  took  issue  wilh  the 
plaintiff,  which  was  found  for  the  plaintiff;  in  this  case  it  was  resolved, 
that  the  defendant  should  not  have  double  costs  for  want  of  the  sugges* 
tion's  being  proved ;  for  the  statute  is,  that  he  shall  have  a  consultation  and 
double  costs ;  but  in  this  case  he  could  not  have  a  consultation,  the  matter 
and  issue  being  found  against  him ;  but  ought  to  have  prayed  a  consulta- 
tion upon  the  suggestion's  not  being  proved,  and  then  should  have  had  his 
double  costs. 

Latch,  140,  Watkinaon  v.  Sir  G.  Pacy. 

[Where  a  consultation  is  granted,  because  the  suggestion  has  not  been 
proved  within  six  months,  the  court  will  not  make  the  payment  of  the 
double  costs  and  damages  given  in  such  case  to  the  defendant,  in  prohibi- 
tion  of  the  2  &  3  Edw.  6,  c.  13,  a  part  of  the  rule ; — ^that  would  be  unne- 
cessaiy,  for  if  a  consultation  be  awarded  for  want  of  such  proof,  double 
costs  and  damages  follow  of  course. 

Foy  Y.  Liater,  2  Ld.  Raym.  1179. 

A  suit  was  instituted  in  an  ecclesiastical  court  a^nst  an  administrator  for 

tithes  dMe  from  the  irdestaie  in  his  lifetime^  to  which  suit  the  administrator, 

aUe^g  a  modWj  obtained  a  prohibition,  but  did  not  prove  his  suggestion 

within  the  time  limited  for  that  purpose  by  the  2  &  3  Edw.  6,  c.  13,  and 

it  was  doubted,  whether  or  not  he  was  liable  to  double  costs  according  to 

that  statute. 

Creake  ▼.  Pitcaime,  Trin.  13  &  14  G.  3,  Barnes,  139 ;  $ed  vide  S.  C.  Caa.  Pr.  C.  B. 
157 ;  Pract.  Reg.  118.  According  to  theee  booka,  the  oourt  resolved,  that  the  plaintiff 
in  prohibition  was  tioi  liable  to  pay  any  costs. 

If  a  defendant  in  prohibition  bring  an  action  of  debt  for  the  recovery  of 
the  double  costs  ana  damages,  given  by  the  2  &  3  Edw.  6,  where  a  con- 
sultation is  granted  for  want  of  the  suggestion's  being  proved  within  six 
months,  he  Siall  also  have  costs  in  such  action. 

t  Roll.  Abr.  616, 1.  37. 

The  2  &  3  Edw.  6,  c.  13,  §  14,  ffves  costs  where  the  party  applying  for 
a  prohibition  fails  in  proving  &e  truth  of  his  suj§^estion  within  six  months ; 
and  this  continued  to  be  the  only  case  where  either  a  plaintiff  or  defendant 
in  prohibition  was  entitled  to  recover  any  costs  until  the  8  &  9  W.  3,  c.  11. 
By  the  third  section  of  that  statute  it  is  enacted,  "  That  in  all  suits  upon 
prohibitions,  tiie  plaintiff  obtaining  judgment,  or  any  award  of  execution 
after  plea  pleaded,  or  demurrer  joined  therein,  shall  likewise  recover  his 
costs  of  suit;  and  if  the  plaintiff  shall  become  nonsuit,  or  suffer  a  discon- 
tinuance, or  a  verdict  shall  pass  against  him,  the  defendant  shall  recover 
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his  costs,  and  have  execution  for  the  same  by  c<^[rias  ad  satisfaciendum^ 
^fieri  /aciaSj  or  degitJ^ 

Comb.  90.  The  5th  aeet.  of  8  &  9  W.  3,  c.  11,  provides,  that  nothing  in  that  act 
contained  shall  be  construed  to  alter  the  laws  then  in  being,  relative  to  the  payment 
of  costs  by  execators  or  administrators. 

Where  judgment  is  given  for  the  plaintiff,  in  a  suit  in  prohibition,  upon 
demurrer,  or  after  plea  pleaded,  he  shall  have  costs  taxed  from  the  sugges- 
tion, and  so  as  to  mclude  the  costs  incurred  by  the  motion. 

9  Stra.  1069;  Ca.  temp.  Hardw.  396;  Andr.  69;  Barnes,  130. 

Thus  in  prohibition,  a  motion  being  made  that  the  prothonotaiy  should 
not  allow  costs,  except  from  the  time  of  the  delivery  of  the  declaration,  the 
court  unanimously  declared,  that  the  plaintiff  ought  to  have  his  costs  from 
the  time  of  the  suggestion,  and  of  the  suggestion  itself,  and  all  costs  inci- 
dent and  subsequent  thereto. 

Wais  v.  Tnmer,  Hil.  9  G.  1,  Cas.  Pr.  C.  P.  11 ;  S.  C,  B.  N.  P.  331. 

So  where,  after  judgment  for  the  plaintiff  in  prohibition,  the  question 
was,  Whether  the  costs  pavable  by  the  defendant  should  be  computed 
ftom  the  first  motion,  or  only  firom  the  declaration  ?  upon  search,  it  was 
found  to  be  the  course  of  all  the  courts,  to  tax  only  from  the  time  of  de- 
claring, except  in  two  instances,  viz.,  Eads  v.  Jackson,  B.  R.  2  G.,  and 
Brown  v.  Turner  and  others,  in  C.  B.,  where  costs  were  allowed  from  the 
time  of  the  original  motion  for  the  prohibition.  And  Mr.  Baron  Fortesque 
said,  that  this  question  had  been  put  to  all  the  judges,  whose  opinions  were 
conformable  to  these  two  decisions.  Therefore,  m  the  principal  case,  the 
Court  of  Exchequer  ordered  costs  to  be  taxed  from  the  first  application  to 
the  court  inclusively ;  and  directed  the  officers  to  pursue  that  mode  of  tax- 
ation in  all  such  cases  for  the  ftiture. 

Sir  Harry  Hooghton  ▼.  Starkey,  in  Seace.  Hil.  4  G.  1,  4  Stra.  89;  S.  C,  Fort  348 ; 
S.  C.  cited  Ca..temp.  Hardw.  396. 

Afterwards,  in  Swetnam  v.  Archer,  the  same  question  occurred,  and  re- 
ceived the  same  determination ;  and,  in  this  case,  it  was  agreed  that  the 
practice  had  been  uniformly  such,  since  the  resolution  in  Houghton  v. 
Starkey. 

1  Stra.  uhimsp. ;  tei2  vide  Ca.  temp.  Hardw.  396,  wbere  this  case  is  cited  differently, 
and  said  to  haye  been  never  determined. 

And  this  point  was  again  a^tated  in  a  subsequent  case,  on  account  of  a 
doubt  entertained  on  the  subject  bv  a  new  Master  of  the  Kind's  Bench ; 
when  the  court  resolved,  that  the  plaintifl*  in  prohibition  shoulahave  costs 
from  the  very  first  application  for  tiie  prohibition,  because  the  whole  is  but 
one  suit,  and  the  words  of  the  8  &  9  W.  3,  c.  11,  are,  that  the  plaintiff 
shall  recover  his  costs  of  suit. 

BarvT.  Cross,  1  Stra.  83;  S.  C,  1  Barnard.  K.  B.  47;  S.  G.  cited  Ca.  temp. 
Hardw.  396. 

But  it  hath  been  holden,  that  a  defendant  in  prohibition,  in  case  of  the 
nonsuit  of  the  plaintiff,  is  not  entitied  to  the  costs  occasioned  by  opposing 
the  rule  for  the  prohibition,  but  merely  to  the  costs  of  the  nonsuit. 

Thus,  upon  a  rule  to  show  cause  why  the  prothonotaiy  should  not  re- 
view his  taxation  of  costs,  it  appeared,  that  the  plaintiff  in  a  suit  in  pro- 
hibition had  been  nonsuited ;  upon  which  the  question  was,  Whether  the 
defendant  ou^t  to  have  the  costs  incurred  by  opposing  the  rule  to  show 
cause  why  the  writ  of  prohibition  should  not  be  granted,  as  well  as  die 

Vol.  Vin.— 28  T 
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costs  of  ibe  nonsuit?  It  was  detennined,  that  he  ought  to  have  no  more 
than  the  costs  of  the  nonsuit.  If  the  defendant  had  succeeded  in  his  op- 
position to  the  rule  to  show  cause  why  the  prohibition  should  not  be 
granted,  it  would  even  then  have  been  for  the  consideration  of  the  court, 
whether,  upon  all  the  circumstances  of  the  case,  that  rule  should  be 
discharged  with  costs ;  but  as  he  did  not  succeed  in  that  opposition,  it 
must  now  be  intended  that  it  was  groundless,  and,  consequently,  there  is 
no  pretence  for  his  being  allowed  the  costs  thereof. 
Carlisle  y.  Meyrick,  C.  B.  Hil.  17  G.  3,  Say.  on  Costs,  187. 

If,  upon  argument  of  a  demurrer  to  a  declaration  in  prohibition,  a  writ 
of  prohibition  be  awarded  as  to  some  of  the  points  contained  in  the  libel 
in  die  court  below,  and  a  consultation  as  to  others,  the  plaintiff  in  prohibi- 
tion shall  have  costs. 

Thus,  where  John  Middleton  aiid  his  wife  were  libelled  against  in  the 
spiritual  court,  for  being  married  out  of  canonical  hours,  wi^out  license 
or  banns,  and  in  a  private  house  ;  a  prohibition  was  applied  for,  upon  a 
suggestion  that  the  power  of  the  ecclesiastical  court  was  taken  away  by 
the  statute  of  7  &  8  W.  3,  c.  35,  by  which  penalties  were  laid  on  the  cler^- 
man  marrying,  and  the  parties  married,  without  banns  or  license,  which 
penalties  were  to  be  recovered  in  the  temporal  court.  In  order  ^to  bring 
the  matter  fully  before  the  court,  the  plaintiffs  were  ordered  to  declare  in 
prohibition ;  the  defendant  by  his  plea  denied  (in  common  form)  that  he 
had  proceeded  in  the  spiritual  court  contrary  to  the  writ  of  pronibition ; 
and  for  a  consultation  demurred  generally.  After  joinder  in  demurrer  by 
the  plaintiffs,  John  Middleton,  the  husband,  died ;  however,  notwithstand- 
ing his  death,  the  court,  at  the  instance  of  the  parties,  and  because  the 
ecclesiastical  court  might  still  proceed  against  Uie  wife,  gave  judgment 
that  the  prohibition  should  stand  as  to  that  part  of  the  libel  which  was  for 
manying  at  an  uncanonical  hour,  i.  e,  not  between  the  hours  of  ei^ht  and 
twelve  in  the  forenoon,  and  that  a  consultation  should  be  awarded  quoad 
the  residue  of  the  cause. 

Middleton  y.  Croft,  Ca.  temp.  Hardw.  395;  S.  C,  Andr.  57;  SStra.  1063. 

In  consequence  of  this  judgment,  application  was  made  to  the  court  that 
the  Master  might  be  directed  to  tax  Anne  Middleton,  the  wife,  her  costs, 
upon  the  8  &  9  W.  3 ;  but  no  suggestion  being  then  made  upon  the  roll, 
of  the  husband^s  death,  the  court  refused,  at  that  time,  to  grant  any  rule. 

This  suggestion  being  afterwards  made,  the  matter  was  moved  again, 
and  a  rule  to  show  cause  was  granted. 

For  the  plaintiff,  the  case  of  Dr.  Bentley  and  the  Bishop  of  Ely  was 
cited ;  where,  in  a  suit  in  prohibition  in  this  court,  judgment  was  given 
that  the  prohibition  should  stand  as  to  all  the  articles,  concerning  which 
the  doctor  was  libelled  beJow;  but,  upon  a  writ  of  error  in  the  House  of 
Lords,  that  judgment  was  reversed,  and  a  new  judgment  given, — That 
the  prohibition  should  stand  as  to  part  of  the  articles,  and  a  consultation 
go  as  to  the  rest ;  and  there  it  came  to  be  debated,  whether  the  plaintiff 
in  prohibition  was  entitled  to  costs,  he  having  judgment  only  for  part.^ 
and  this  was  solemnly  argued,  upon  a  day  appointed  for  that  purpose,  by 
all  the  judges  then  present  ^  and  finaUy  the  plaintiff  had  judgment  there- 
upon for  his  costs. 

Vide  4  Bro.  Pari.  Cas.  66. 

Upon  the  first  argument  of  the  principal  case,  the  whole  court  were 
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clearly  of  opinion,  that  where  a  prohibition  goes  to  part,  and  a  consultation 
to  other  part,  the  plaintiff  in  prohibition  is  entitled  to  costs.  And  Lord 
Hardwicke,  ihen  Chief  Justice  of  this  court,  observed,  that  this  case  was 
within  the  very  words  of  the  statute  of  8  &  9  W.  3,  c.  11,  §  3,  which  are, 
if  the  plaintiff^  obtamjfidgmenty  or  any  award  of  execution  after  plea  pleaded, 
or  demurrer  joined  ;  and  the  statute  only  provided  for  the  defendant's  re- 
covering his  costs  in  such  suits  where  the  plaintiff  should  become  nonsuit, 
suffer  a  discontinuance,  or  a  verdict  should  pass  against  him ;  neither  of 
which  was  the  case  here.  And  as  to  the  quantum  of  the  costs,  he  said, 
that  thouj^h  it  was  an  equitable  construction  of  the  statute,  to  give  costs 
firom  the  first  motion ;  yet  where  a  consultation  was  awarded  as  to  part,  it 
was  in  the  discretion  of  the  court,  upon  the  circumstances  of  the  case, 
whether  they  would  allow  costs  for  that  time  or  not. 

Hil.  Tenn,  10  G.  3. 

However,  it  being  objected,  that  the  death  of  the  husband  before  judg- 
ment bad  abated  the  suit,  no  rule  was  then  made  for  costs,  but  the  court 
ordered  this  point  to  stand  over  for  further  argument. 

Accordingly,  this  question  was  argued  in  a  subsequent  term,  when  the 
court  were  unanimously  of  opinion,  that  in  this  case  the  circumstance  of  the 
husband's  death,  previous  to  the  judgment,  was  not  an  abatement  of  the 
suit,  even  at  the  common  law ;  or,  if  it  was,  that  it  was  clearly  aided  by  the 
8  &  9  W.  3,  c.  11,  §  7.  And  thereupon  they  made  the  rule  for  the  allow- 
ance of  costs  to  the  wife  absolute ;  and  added,  that  such  costs  must  be 
aUowed  from  the  time  of  the  original  motion  for  the  prohibition. 

Andr.  63. 

So  it  hath  been  determined,  that  a  defendant  in  a  suit  in  prohibition  is 
entitled  to  costs,  where  a  verdict  is  found  for  him,  though  it  be  for  part 
only  of  the  matter  in  issue,  and  a  consultation  be  awarded  for  the  residue. 

Mai  ton  ▼.  Acklam,  Bamea,  138. 

||But  in  a  very  recent  case,  where  the  judgment  on  demurrer  to  a  de- 
claration in  prohibition  was,  that  a  writ  of  prohibition  issue  as  to  proceed- 
ing on  part  of  the  matters  in  the  libel,  with  a  view  to  deprivation,  and  a 
writ  of  consultation  as  to  proceeding  on  them  for  any  other  purpose,  and 
as  to  all  other  matters  in  the  libel,  it  was  held,  that  this  was  not  a  case 
within  the  statute  as  to  costs. 
Free  v.  Burgoyne,  5  Bam.  &  G.  638. || 

If,  in  a  suit  in  prohibition,  the  plaintiff  be  obliged  to  declare  as  adminis- 
trator, (as  if  the  prohibition  be  granted  to  a  suit  in  the  spiritual  court 
against  the  plaintiff  as  administrator,  for  tithes  due  in  the  intestate's  life- 
time,) and  become  nonsuit  at  the  trial,  he  is  not  liable  to  the  payment  of 
costs. 

Cieek  ▼.  Pitcaime,  Caa.  Pr.  G.  P.  157;  Pract  Reg.  118. 

A  plaintiff  in  prohibition  is  entitled  to  costs,  by  the  statute  of  8  &  9  W. 
3,  c.  11,  only  where  he  obtains  judgment  after  plea  pleaded,  or  demurrer 
joined  ;  but,  if  there  be  judgment  by  default  in  a  suit  in  prohibition,  and 
die  plaintiff  have  damages  upon  a  writ  of  inquiry  for  the  contempt  in  pro- 
ceeding after  the  writ  of  prohibition  delivered,  he  will  be  entitled  to  costs, 
by  virtue  of  the  statute  of  Gloucester,  c.  1 :  this  was  determined  in  the 
following  case. 

Upon  a  motion  to  set  aside  a  writ  of  inquiry  of  damages  in  prohibition, 
after  judgment  by  de&ult,  upon  which  the  jury  had  found  damages  for  the 
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plaintiff,  it  was  alleged  on  the  part  of  the  plaintiff,  that  the  citing  him  to 
appear  in  the  spiritual  court  in  a  plea  of  which  that  court  has  no  cognisance, 
and  whereby  &e  plaintiff  may  sustain  gr^t  damage,  is  a  contempt  of  the 
laws  of  the  land,  and  therefore  the  defendant  ou^t  to  make  the  plaintiff 
satisfieustion  for  ihe  damages  sustained  by  the  proceedings  in  the  court 
below ;  and  this  the  defendant  tacitly  admits,  by  suffering  judgment  to  go 

r'  ist  him  by  de&ult.    And  if  the  plaintiff  be  entitled  to  damages,  he  is 
to  costs,  under  the  statute  of  Gloucester. 

Sir  E.  BettiiMoii  ▼.  Dr.  Hinehman,  Cat.  Pr.  C.  P.  90;  S.  C,  B.  N.  P.  931 ;  LilL 
Ent  390;  Aoc.  Raym.  387;  9  Jon.  198;  1  Vent.  387,  348, 360;  3  Ler.  360. 

The  court  inclined  to  be  of  this  opinion,  but  took  further  time  to  consider 
of  the  matter.  On  a  subsequent  day,  the  question  was  solenmly  argued  ; 
after  which  the  court  gave  the  plamtiff  leave  to  proceed  on  his  inquiry, 
and  directed  the  prothonotaiy  to  tax  his  costs.  But  because,  in  this  case, 
the  defendant  was  prosecuted  for  a  contempt  at  common  law,  as  judge  of 
the  spiritual  court,  and  he  could  not  possibly  be  in  contempt  until  the  rule 
was  made  absolute  to  stay  his  proceedings,  the  costs  were  allowed  only 
from  the  time  that  the  rule  for  the  prc^bition  was  made  absolute. 

It  should  seem  that  the  case  reported  by  the  name  of  Sir  Edward  Betti- 
son  V.  Savage,  in  Com.  336,  is  the  same  with  that  above  stated ;  thou^ 
it  must  be  confessed  the  reports  differ  very  widely  in  several  matenal 
points. 

Hull,  on  CoaU,  399. 

According  to  Comyns,  the  plaintiff  having  declared  in  prohibition,  the 
defendant,  quoad  any  proceedmgs  since  the  writ  of  prohibition  delivered, 
pleaded  not  ^ilty,  and  for  a  consultation  demurred :  there  was  Judgment 
for  the  plaintiff  upon  the  demurrer,  and  upon  a  writ  of  inquiry  of  damages 
in  that  issue,  the  juiy  foimd  2d.  damages.  And  the  court  were  of  opinion, 
the  plaintiff  should  have  costs ;  and,  upon  error  in  the  King's  Bench,  this 
judgment  was  affirmed.  And  afterwards,  the  reporter  adds,  a  writ  of  error 
was  brought  in  parliament,  which  was  dropped  upon  his  persuasion  that 
it  was  reasonable,  and  agreeable  to  the  authorities  in  law,  that  the  plain- 
tiff should  have  costs. 

If  one  of  the'  issues  joined  upon  a  declarati<m  in  prohibition  be,  whether 
the  defendant  hath  proceeded  in  the  spiritual  court  subsequent  to  the 
granting  of  a  writ  of  prohibition,  and,  at  the  trial,  it  be  found  against  the 
aefendant ;  or  if,  in  an  attachment  upon  a  prohibition,  it  be  found  that  the 
party  proceeded  after  the  writ  of  prohibition  awarded ;  the  plaintiff,  in 
both  cases,  is  entitled  to  recover  damages  and  costs  for  the  contempt. 

Facy  T.  Lange,  Cro.  Car.  559 ;  S.  0. 1  Roll.  Abr.  516, 675.  Jco.  447;  Vide  1  Stra. 
485;  8Mod.  1. 

If  defendant  in  prohibition  compels  the  plaintiff  to  declare,  and  then 
pleads  a  nugatory  plea,  the  court  will,  on  motion,  order  him  to  pay  costs 
to  the  plaintiff. 

Thus,  at  the  defendant's  instance,  it  was  made  part  of  the  rule  for  a  writ 
of  prohibition,  that  the  plaintiff  should  declare  m  prohibition.  The  de- 
fendant afterwards  demanded  a  declaration,  and  threatened  a  ntmpros  for 
want  thereof.  Whereupon  the  plaintiff's  agent  prepared  a  declaration; 
but  when  it  was  ready,  he  was  told  by  the  defendant's  agent  that  he  need 
not  deliver  it ;  however,  having  been  at  the  trouble  and  expense  of  pre- 
j>armg  it^  he  delivered  the  same,  and  demanded  a  plea.     Defendant 
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pleaded  nothing  to  the  merits,  but  only  that  he  did  not  proceed  in  the 
spiritual  court  after  the  prohibition,  ^ye  a  rule  to  reply,  and  demanded  a 
replication.  Upon  which  the  plaintiff  obtained  a  rule  for  the  defendant  to 
show  cause  wh^  he  should  not  pay  the  plaintiff  the  costs  of  the  proceed- 
ings in  prohibition.  The  rule  was  now  made  absolute.  The  court  looked 
upon  the  plea  to  be  a  sham  nugatory  plea,  not  being  to  the  merits  of  the 
cause ;  the  allegation  that  the  defendant  has  proceeded  contrary  to  the  pro- 
hibition, is,  and  must  be  put  into  eyery  declaration  of  this  kina ;  but  whe- 
ther he  has  so  proceeded  or  not  is  totally  immaterial.  The  statute  8  &  9 
W.  3,  c.  11,  giyes  costs  after  plea  pleaded,  or  demurrer,  but  this  is  not  a 
plea  within  that  statute. 
Seed  T.  Wolfenden,  Baniee«  148. 

But  thoueh  a  plaintiff  in  prohibition  may  haye  prepared,  and  actually 
tendered  a  declaration  to  defendant,  proceeding  shall  be  stayed  without 
costs,  where  the  defendant  is  desirous  of  submitting  without  ftvther  liti- 
gation. 

Thus,  upon  showing  cause  against  a  prohibition,  the  court  made  the  rule 
absolute,  with  a  direction  that  the  plaintiff  ^ould  declare  in  prohibition. 
He  tendered  a  declaration,  but  the  defendant  reftised  it,  and  applied  to  stay 
proceedings,  as  being  willing  to  submit.  The  plaintiff  insisted  he  had  a 
right  to  go  on,  in  order  to  eet  at  the  costs  of  the  motion,  which  he  could 
not  otherwise  haye.  But  me  court  stayed  the  proceedings  tmthimt  costs ; 
saying,  the  direction  to  declare  was  in  fayour  of  the  defendant,  who  might 
waiye  it. 

Gegge  T.  Jonee,  9  Stn.  1149.] 

The  surmise  or  suggestion  may  be  brought  in  by  attorney,  and  need  not 
be  in  proper  person. 
Leon.  286. 

A  prohibition  is  not  to  be  granted  the  last  day  of  term,  but  on  motion 

on  that  day  a  rule  may  be  obtained  to  stay  proceedings  till  the   ensuing 

term. 

Latch,  7 ;  9  Roll.  R.  456.  [RoUe  adds,  <«  or  on  the  last  day  hut  one.''  Gihe.  1039  > 
3  Barn's  Eecl.  Law,  913.] 

(F)  When  to  he  granted  ahsolately,  or  qwnuqfte  only ;  and  therein,  of  directing  the 

Party  to  declare  on  his  Prohibition. 

PROHiBrnosrs  are  granted  either  absolutely,  or  hoc  us^  only  till  such 
an  act  be  done.  The  first  of  these  is  peremptory,  and  ties  up  the  inferior 
jurisdiction  till  a  consultation  is  awarded :  tiie  second  is  ipso  f ado  dis- 
charged upon  performing  the  act,  and  that,  without  any  wnt  of  consulta- 
tion. 

6  Mod.  808. 

When  a  prohibition  is  moyed  for,  because  a  copy  of  the  libel  is  denied 
to  be  deliyered,  the  court  requires  that  oath  shoula  be  made  of  the  denial, 
and  the  prohibition  is  only  quousque  the  copy  is  deliyered. 

Vent.  353 ;  3  Salk.  553,  pi.  19. 

A  prohibition  quauuaue  they  giye  copy  of  the  libel,  if  it  be  granted  be- 
Sne  any  libd  exhibited,  does  not  bind  them  from  exhibiting  any  libel,  and 
after  they  shall  not  proceed  till  they  giye  a  copy  of  it. 

6  Mod.  306. 

t2 
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(F)  When  to  be  granted  absolutely,  or  quotuque  only. 

A  prohibition  was  denied  to  be  granted  to  the  Admiralty  court,  upon  a 
suggestion  that  they  refused  to  give  the  party  sued  there  a  copy  of  the 
libel,  because  the  statute  (a)  extends  only  to  the  ecclesiastical  courts. 

Ld.  Raym.  448.     (a)  3  H.  5,  c.  3. 

It  was  formerly  held  by  all  the  judges  of  England,  that  when  there  was 
a  proceeding  ex  officio  in  the  ecclesiastical  court,  they  were  not  bound  to 
give  the  party  a  copy  of  the  articles.  But  the  law  is  otherwise ;  for  in 
such  cases,  if  they  refuse  to  give  a  copy  of  the  articles,  a  prohibition  shall 
go  quotisjue  they  deliver  it. 

2  Ld.  Raym.  991 ;  per  Holt,  C.  J.,  and  so  ruled  by  htm  in  a  like  case.    Salk.  553. 

On  motions  for  prohibitions  (6)  it  is  frequent  in  doubtful  cases  to  grant 
them  nisij  or  that  the  adverse  party  should  show  cause  why  they  should  not 
be  granted.  Also  in  nice  and  difficult  cases,(c)  it  is  usual  to  direct  the 
plaintiff  to  declare  on  his  prohibition,  (c2)  and  so  proceed  to  issue,  (e)  that  the 
merits  of  the  cause  may  be  brought  before  the  court  with  the  greater  exact- 
ness, and  they  thereby  be  the  better  enabled  to  judee  of  the  reasonableness 
of  granting  or  refua;ig  the  prohibition.  [(^)But  if  the  court  be  clearly  of 
opinion  that  there  is  no  ground  for  a  prohibition,  it  ou^t  to  be  denied, 
without  putting  the  defendant  to  expense,  and  delaying  in  the  mean  time 
the  exercise  of  what  appears  to  them  a  lawful  jurisdiction.  For  this  denial 
is  not  conclusive  to  the  plaintiff*.  If  there  is  no  jurisdiction  the  sentence 
will  be  a  nullity,  and  upon  any  attempt  to  excuse  or  enforce  it,  the  whole 
may  be  tried  in  an  action.  (A)  The  plaintiff  may  also  apply  to  any  other 
court  in  Westminster^hall  for  a  prohibition,  and  take  their  opinions.  Per 
Lord  Mansfield. 

(h)  Ld.  Raym.  236.  (c)  Cro.  Eliz.  736  ;  4  Mod.  151,  152 ;  Lev.  125 ;  Ra^m.  88. 
(</)  Stile's  Pract.  Leg.  473.  (e)  If  the  jary,  npon  an  issue  joined  in  a  prohibition  de 
modo  deeimandif  find  a  different  madu$,  yet  the  defendant  shall  not  have  a  consaltation ; 
for  it  appears  that  he  ought  not  to  sue  for  tithes  in  specie,  there  being  a  modus  found. 
Vent.  32,  vide  suprd,  {g)  Saint  John's  College  t.  Todington,  1  Burr.  198,  199. 
(A)  Lindo  ▼.  Rodney,  Dougl.  620. 

If,  however,  the  court  incline  in  favour  of  the  prohibition,  the  defendant 
has,  it  seems,  a  right  to  put  the  plaintiff  to  declare :  and  having  such  right, 
he  may  of  course  waive  it,  and,  after  a  rule  given  to  declare,  submit  and 
stay  proceedings. 

1  Burr.  198;  9  Str.  1149,  Geggev.  Jones.] 

The  court  is  not  obliged  to  give  direction  for  such  declaration,  but  are 
absolute  judges  of  the  sufficiency  or  insufficiency  of  the  suggestion. 
Leon.  181. 

[Where  the  party  is  ordered  to  declare  in  prohibition,  he  ought  not  to 
take  out  the  wnt,  for  serving  the  other  side  with  a  rule  is  sufficient;  and  if 
in  that  suit  he  obtain  judgment,  the  judgment  is  stet  prohibition  otherwise  it 
is  eat  consuitatio  ;  therefore,  if  the  party  be  excommunicated,  the  mandatory 
part  of  the  writ  to  assoil  the  party  is  not  to  be  obeyed  till  after  trial  had. 

Dean  and  Bishop  of  Wells,  Mich.  25  Geo.  2. 

Tlie  declaration  in  prohibition  is  a  ^ui  tarn  declaration,  for  it  supposes  a 
contempt  to  the  king  in  proceeding  after  the  writ  delivered.  But  the  con- 
tempt is  merely  form,  not  traversable,  and  no  verdict  need  be  given  about 
it. 

12  Co.  61 ;  Stratford  t.  Neale,  Stra.  482;  Seed  t.  Wolene,Bani.  148.] 


PROHIBITION.  223 

(6)  Whether  more  than  one  such  Writ  is  to  be  awarded. 

tfthe  declaration  varies  from  the  suggestion,  this  is  naught,  and  a  con- 
sultation will  be  awarded. 

7  Mod.  113, 114;  Leon.  138,  for  the  Barmise  is  as  the  writ. 

[Where  an  issue  is  joined  in  a  declaration  in  prohibition,  if  the  jury  find 
a  verdict  for  the  plaintiff,  yet  they  shall  give  no  more  than  Is,  damages ; 
for  it  is  in  nature  of  an  issue  to  inform  me  conscience  of  the  court:  but, 
after  he  has  had  judgment,  quod  stet  prokSniiOj  he  may  bring  his  action  upon 
the  case,  and  recover  the  damages  he  has  sustained. 

Carter  v.  Leeds,  Mich.  9  G.  3. 

In  tithe  cases,  and  matters  of  such  sort,  where  many  things  are  in  con- 
troversy, it  is  frequent  to  order  the  prohibition  to  stand  as  to  part,  and  a 
consultation  to  go  as  to  the  other  part. 

1  Ld.  Rajm.  59.] 

(G)  Whether  more  than  one  such  Writ  is  to  be  awarded. 

By  the  50  E.  3,  c.  4,  it  is  enacted,  "  That  where  a  consultation  is  once 
duly  granted  upon  a  prohibition  made  to  the  jud^e  of  Holy  Church,  (a)  that 
the  same  judge  (ft)  may  proceed  in  the  cause  by  virtue  of  the  same  consulta- 
tion, notwithstanding  any  other  prohibition  (c)  thereupon  to  be  delivered ;  (rfj 
provided  always,  that  the  matter  in  the  libel  of  the  said  cause  be  not  enlargea 
or  otherwise  changed."  (e) 

(a)  Intended  spiritual  jadge,  and  therefore  this  statute  extends  not  to  the  Court  of 
Admiralty.  2  Brownl.  35.  (6)  Ecclesiastical  judge  in  general,  or  person  competent, 
and  not  the  same  individual  person.  Poph.  159 ;  Palm.  418;  Latcn,  6,  75.  U^  But 
if  the  fiist  prohibition  was  unduly  obtained,  as  on  proceedings  by  English  bill  in 
Chancery,  &c.,  a  second  prohibition  may  be  awarded  notwithstanding  this  statute. 
Cro.  Eliz.  736,  p.  5.  (d)  Whether  prooeedins^out  of  the  same  court  or  another,  if  for 
the  same  cause.    Cro.  Eliz.  277.    (e)  2  Roll.  R.  207. 

This  statute  hath  been  construed  to  extend  to  those  cases  where  a  con- 
sultation hath  been  lawfully  granted ;  that  is,  upon  the  right  and  merits  of 
the  thing  in  question,  and  not  to  such  cases  where  for  defect  of  form,  mis- 
prision of  a  clerk,  mispleading  an  act  of  parliament,  &c.,  consultations  have 
been  awarded. 

2  Brownl.  26,  247 ;  Leon.  130;  3  Bulst.  182;  Moor,  917. 

So,  if  a  consultation  be  awarded  for  default  of  proof  of  the  suggestion, 
pursuant  to  the  statute  2  &  3  E.  6,  c.  13,  the  plaintiff  is  not  precluded,  but 
may  bring  another  prohibition;  (ff)  for  tiiis  statute  goes  to  the  suggestion 
made  upon  the  same  libel,  (A)  ana  to  a  consultation  duly  granted,  and  not 
to  the  case  of  not  haying  witnesses  ready  to  prove  the  suggestion  through 
iiegligence. 

Jones,  231 ;  Yelr.  102;  Cro.  Car.  208;  2  Keb.  719.  (g)  But  must  pay  double 
costs.  Carth.  463.  (A)  It  is  said  by  Justice  Holloway,  that  after  a  consultation 
awarded  for  not  proving  his  suggestion,  &c.,  the  party  shall  be  for  ever  barred  from 
having  another  prohibition  on  the  same  libel.    Como.  63.  [Sed  qu.^ 

A  motion  was  made  for  a  prohibition  to  a  suit  for  tithe-lamb,  upon  sugges- 
tion of  a  modus  to  pay  2d.  a  lamb  for  lambs  falling  in  the  plaintiff's  farm  in 
the  parish.  It  was  objected,  that  a  prohibition  was  granted  before  to  stop 
this  suit,  upon  a  suggestion,  which  was  tried  and  found  for  the  plaintin, 
and  a  consultation  granted.  But  it  was  answered,  that  that  suggestion  was 
for  every  lamb  which  fell  in  the  parish,  whereas  this  only  is  for  lambs  falling 
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(H)  At  what  Time  to  be  gnnted,  &c 

in  a  particular  farm,  and  so  not  within  this  statute.    However  Uie  court 
inclined  against  the  prohibition,  thinking  it  within  the  statute. 

2  Yent.  47. 

I£  upon  the  trial  of  a  suggestion  the  plaintiff  be  nonsuit,  no  new  prohibi- 
tion shall  be  granted,  although  the  nonsuit  was  occasioned  for  want  of  some 
of  the  plaintiff's  witnesses,  who  were  to  prove  (he  truth  of  (he  su^estion, 
and  who  were  necessarily  obliged  to  be  absent 

Keb.  286.     [See  Com.  Dig.  tit.  Prohibition  (K.)  4,  tmir.^ 

If  the  ecclesiastical  court  refuse  to  grant  a  copy  of  the  libel,  for  which  a 
prohibition  is  granted,  and  thereupon  they  grant  the  copy,  and  afterwards 
proceed  in  the  cause,  the  matter  not  being  within  their  juriisdiction,  another 
prohibition  lies. 

Moor,  917. 

[A  prohibition  was  granted  in  a  suit  for  tithes,  upon  a  suggestion  that  the 
lands  were  barren  and  newly  improved,  and  a  trial  had  on  tiie  declaration 
in  prohibition,  and  a  verdict  for  the  plaintiff  that  the  lands  were  not  barren, 
on  which  a  consultation  was  granted,  and  he  obtained  sentence.  From  the 
inferior  court  there  was  an  appeal  to  the  Arches,  and  an  allegation  entered 
that  the  land  was  barren ;  ana  the  court  there  were  proceeding  to  reverse 
the  sentence,  because  barren  land,  though  contrary  to  the  veraict  at  law ; 
upon  which  a  prohibition  was  granted  quoad  (he  allegation  of  barren  land. 

Owen  v. ,2  Show.  195.] 

If  the  defendant  in  a  prohibition  die,  his  executors  may  proceed  in  the 
ecclesiastical  court,  and  the  judges  of  the  court,  out  of  wnich  the  prohibi- 
tion was  granted,  will  also  in  such  case  make  a  rule  to  the  spiritual  court 
to  proceed ;  but  the  plaintiff  may,  if  he  please,  have  a  new  prohibition 
against  the  executors. 

Lit.  R.  155. 

(H)  At  what  Time  to  be  granted ;  and  herein,  in  what  Cases  it  may  be  granted  afier 

Sentence. 

It  is  clearly  agreed,  that  in  all  cases  where  it  appears  upon  the  jface  of 
the  libel,  that  the  Admiralty,  Spiritual  Court,  &c.,  have  not  a  jurisdic- 
tion,(a)  a  prohibition  may  be  awarded,  and  is  grantable  as  well  after  as 
before  sentence ;  for  (he  king's  superior  courts  have  a  superintendency 
over  all  inferior  jurisdictions,  and  are  to  take  care  that  (hey  keep  within 
their  due  bounds. 

3  Inst.  603;  3  Roll.  Abr.  318, 319 ;  Noy,  137;  Sid.  65;  Cro.  Eliz.  571 ;  Moor,  463, 
907;  Skin.  399,  pi.  3 ;  Garth.  463;  March,  153;  3Rol].  R.  34;  Comb.  356;  /S  United 
States  T.  Peters,  3  Dallas,  131.g^  [Ca.  temp.  Hardw.  317 ;  1  Bnrr.  314 ;  3  Bnrr.  813 ; 
3  Bun.  1933;  3  Stra.  1133;  4  Barr.  3037;  Cowp.  434.  (a)  Either  never  bad  any  at 
all,  or  have  exceeded  that  which  they  had.  3  Term  R.  37.  Prohibition  will  be  granted 
to  a  court  of  appeal  where  it  appears  that  they  baveno  iurisdiction  oyer  the  subject  matter, 
eyen  after  they  haye  remittea  the  suit  to  the  court  below,  and  awarded  coats  against  the 
appellant,  if  they  are  proceedincr  to  enforce  the  payment  of  these  costs.  Darby  y. 
Cosens,  1  Term  R.  553.  On  a  libel  to  charge  a  man  to  repair  a  ehurek  in  respect  of  a 
liphtrboase,  a  prohibition  was  granted  after  senteaoe,  and  an  appeal  to  the  Delegates. 
Sir  Isaac  Rebow  y.  Bickerton^  Bnnb.  81.] 

But  where  the  court  has  a  natural  jurisdiction  of  the  thing,(ft)  but  is 
restrained  by  some  statute ;  as  by  23  H.  8,  c.  9,  for  citing  out  of  uie  dio- 
cese, there  the  party  must  come  before  sentence ;  (ot  met  pleading  and 
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(H)  At  whftt  Tinoe  to  be  granted,  &c. 

admitting  the  jurisdiction  of  the  court  below,  it  would  be  hard  and  incon- 
yenient  to  grant  a  prohibition. 

Vide  the  anthorities  nqprtL,  and  Cro.  Car.  97 ;  3  Show.  145,  pi.  133,  155,  pi.  141 ; 
Vent  61;  6  Mod.  353;  7  Mod.  137;  Godb.  163, 343;  5  Mod.  341 ;  Hed.  19;  13  Co. 
76.  (&)  3  Salk.  549,  like  point ;  becaose  the  cause  belongs  to  the  spiritual  ooar^  and 
thongh  not  to  that  spiritoal  eonrt,  yet  it  belongs  to  some  other,  and  not  to  the  king's 
temponJ  eoarts ;  and  Tide  Carth.  33,  34,  where  it  appeared  on  the  face  of  the  libel,  that 
the  party  was  cited  out  of  his  proper  diocese.— •  Cro.  Jttb.  439 ;  Cro.  Car.  97 ;  Comb. 
448,  where  the  party  obtained  a  prohibition  before  sentence,  but  did  not  senre  it  till  two 
terms  after,  which  was  after  sentence  definitiye,  it  was  held  to  be  too  late. 

IIHowerer,  it  is  now  decided  that  where  a  spiritual  court  incidentally 
misconstrues  an  act  of  parliament  contrary  to  the  rules  of  the  common  law, 
a  prohibition  lies  even  after  sentence ;  for  until  sentence  the  courts  of  com- 
mon law  have  no  reason  to  suppose  that  the  ecclesiastical  court  will  de- 
termine wrong,  and  the  misconstruction  is  matter  of  prohibition  rather  than 
of  appeal. 

Gould  T.  Gapper,  5  East,  345 ;  3  Ibid.  473 ;  $ed  Tide  Stainbank  y.  Bradshaw, 
10  East,  349. 

And  where  it  appears  on  the  &ce  of  the  proceedings  that  the  spiritual 
court  have  exceeded  their  jurisdiction,  a  prohibition  will  be  granted,  though 
after  sentence. 

Leman  v.  Goulty,  3  Term  R.  3. 

Therefore,  though  they  may  compel  churchwardens  to  deliver  in  their 
accounts,  yet  as  they  cannot  decide  on  the  propriety  of  the  charges,  a  pro- 
hibition will  be  granted  if  they  do. 

Leman  ▼.  Goulty,  3  Term  R.  3. 

But  after  sentence  it  is  incumbent  on  the  party  making  the  application, 
to  show  clearly  that  the  spiritual  court  had  na  jurisdiction. 
3  Term  R.  475.|| 

[If  a  man  libels  in  the  spiritual  court  for  tithes  in  kind,  and  the  defend- 
ant below  suggests  and  insists  upon  a  modus^  there^  the  spiritual  court  hare 
no  Jurisdiction  to  try  the  modus^  their  method  of  trial  of  prescription  being 
different  from  ours :  but,  if  a  man  libels  for  a  modus^  and  the  defendant 
admits  the  modusj  the  spiritual  court  may  proceed  in  the  cause.  But  even 
in  the  first  case,  if  the  party  permit  the  spiritual  court  to  proceed  to  sen- 
tence, he  comes,  theuj  too  late  for  a  prohibition,  it  being  pro  d^ectu  trior 
Uoms  only ;  but  a  party  can  never  be  too  late,  where  it  is  pro  defectujuriS' 
dictUmsJla) 

Offley  T.  Whitehall,  Bunb.  17.]     ||(a}  See  4  Bam.  &  C.  314;  3  Term  R.  3.|| 

II  Wbere  a  defendant  in  a  tithe  suit  applied  for  a  prohibition  on  affidavit, 
that  he  had  answered  on  oathy  or  pleaded  to  the  libel  a  moduSy  &c.,  it  was 
objected  that  the  defendant  had  only  put  in  an  answer  of  amoA^f,  and  that 
his  application  was  too  soon,  until  he  had  regularly  pleaded  it ;  but  the 
court  said  the  prohibition  must  be  granted,  as  it  appeared  there  was  no- 
thing to  try  but  the  modus  insisted  upon  in  the  answer. 

French  ▼.  Trask,  10  East;  348,  S.  C,  15  East,  574. 

And  when  once  it  appears  by  the  proceeding  in  the  spiritual  court,  that 
the  prescription  instead  of  bein^  admitted  is  disputed,  and  that  the  parties 
are  m  progress  to  bring  its  existence  to  trial,  the  courts  of  common  law 
are  not  bound  to  wait  tm  the  parties  have  incurred  the  expense  of  putting 
it  in  issue,  but  the  prohibition  is  grantable  at  once. 

Per  Bayley,  J.,  5  Bam.  &  C.  23.|| 
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(I)  By  and  to  what  Courts  awarded,  &e. 

Upon  a  motion  for  a  prohibition,  the  case  was,  the  defendant  libelled  in 
the  spiritual  court  for  tithes  of  fagots  made  of  loppings  of  trees ;  and  the 
suggestion  for  a  prohibition  was,  that  these  loppings  were  cut  from  the 
stumps  of  timber-trees  above  the  growth  of  twenty  years ;  and  it  was  al- 
leged, that  sentence  was  given  in  the  spiritual  court,  and  therefore  the 
plaintiff  comes  here  too  late  to  have  a  prohibition :  but,  per  Holt,  C.  J.,  the 
sentence  will  not  hinder  the  having  a  prohibition  in  any  case,  but  in  case 
of  prohibitions  grounded  upon  23  H.  8,  c.  9,  for  not  citing  out  of  the 
diocese  ;  but  because  the  plaintiff  had  not  pleaded  this  matter  in  the  spi- 
ritual court,  they  denied  the  prohibition,  because  the  spiritual  court  has  a 
general  jurisdiction  of  tithes ;  and  if  any  special  matter  deprives  them  of 
weir  jurisdiction,  it  must  be  pleaded  mere  ;  and  if  it  had  been  pleaded 
there,  and  issue  joined  upon  it,  and  upon  the  trial  it  had  been  found  not 
to  be  sUva  asduay  it  had  been  well ;  but  if  they  had  refused  to  admit  the 
plea,  a  prohibition  should  have  been  granted. 

9  Ld.  Raym.  836,  Dike  t.  Brown. 

(I)  To  what  Courts  a  Prebibition  may  be  awarded :  And  herein,  that  the  Superior 
Courts  are  to  determine  the  Boundaries  of  all  inferior  Jurisdictions, 

The  king's  superior  courts  of  Westminster  have  a  superintendency  over 
all  inferior  courts  of  what  nature  soever,  and  are  by  law  intrusted  with  the 
exposition  of  such  laws  and  acts  of  parliament  as  prescribe  the  extent  and 
boundaries  of  their  jurisdiction ;  so  that  if  such  courts  assume  a  greater  or 
other  power  than  is  allowed  them  by  law,  or  if  they  refuse  to  allow  acts 
of  parliament,  or  expound  them  otherwise  than  according  to  the  true  and 
proper  exposition  of  them,  the  superior  courts  (a)  will  pronibit  and  control 
them. 

F.  N.  B.  43,  45;  4  Inst.  231,  249;  3  Bulst.  120;  2  Roll.  Abr.  317,  818.  (a)  The 
honour  of  B/  R.  to  keep  inferior  courts  in  order.    2  Roll.  R.  471. 

Hence  prohibitions  are  ^antable  to  almost  all  sorts  of  courts  which  differ 
from  the  common  law  in  meir  proceedings,  to  the  courts  Christian,(fr)  to 
the  Admiralty,  nay  to  the  Delegates,(c)  and  even  to  the  steward  and  mar- 
shal, upon  the  statute  of  articuli  supra  chartas. 

Show.  P.  C.  63.  (b)  That  the  spiritual  jurisdiction  exercised  within  this  realm  is 
deriyed  from  the  kinff.  Day.  97.  (c)  Where  they  exceed  their  authority,  or  proceed 
in  matters  not  properly  within  their  cog^nisance,  may  be  prohibited.  Moor,  460,  463 ; 
Latch,  85,  86.  [So  they  are  grantable  to  naval  and  military  courts-martial.  2  H.  Bl. 
100.]  /8  See  United  States  ▼.  Peters,  3  Dall.  121 ;  State  t.  Wakely,  2  Nott  &  M«C. 
410 ;  Reese  v.  Lawless,  4  Bibb,  Z94^ 

A  prohibition  lies  to  the  convocation,  si  cancUium  teneant  de  aliquibus 
qua  ad  coronam  regis  pertinent^  vel  qua  personam  regis j  vel  statum  suum^ 
vel  stakun  concUU  sui  canthigunt, 

4  Inst.  322.  Lay  to  the  high  commission  court.  4  Inst  333 ;  Lit.  R.  152, 189, 
274. 

Prohibitions  have  been  granted  to  (he  marches  of  Wales,  of  which  there 

are  many  instances. 

4  Inst  243;  2  Roll.  Abr.  317;  Roll.  R.  309,  311;  Winch.  78, 108;  Raym.  191 ; 
Vent  300;  Jon.  248. 

As  where  a  bill  of  foreclosure  was  brought  against  one  in  the  grand 
sessions  for  the  counW  of  Montgomery,  upon  a  mortgage  of  lands  that  laj 
there,  but  the  party  himself  was  not  an  inhabitant ;  it  was  held  in  thia 
case,  that  a  prohibition  ought  to  go ;  for  that  the  party  living  out  of  the 
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jurisdiction  could  not  be  serred  with  process,  and,  consequently,  could 
not  be  guilty  of  a  contempt,  on  which  a  sequestration  on  his  lands  could 
be  grounded. 
9  Ld.  Raym.  1408,  Yaugfaan  ▼.  Evans ;  1  Stra.  630,  S.  C.  i  8  Mod.  374,  S.  G. 

So  prohibitions  have  been  granted  to  the  county  palatine  of  Chester  in 
many  instances  where  ihey  have  exceeded  their  jurisdiction. 

Hutt  59;  3  Roll.  Abr.  318 ;  Stile,  285;  3  Bulst.  116;  Hob.  15;  Roll.  R.  346,  331 ; 
Sid.  180. 

So  prohibitions  have  been  granted  to  the  duchy  court  of  Lancaster,(a) 
for  holding  plea  of  land,  not  parcel  of  the  duchy ,(6)  for  determining  on 
the  validity  of  letters  patent  granted  of  a  manor. 

(a)S  Roll.  Abr.  317,318;  Hob.  77.  (6)3  Bulst.  119;  Roll.  R.  359;  Sldn.  43, 
pL  14. 

So  where  a  suit  was  commenced  in  the  duchy  chancery  court,  to  discover 
matters  whereby  the  defendant  there  would  forfeit  his  freehold ;  a  prohibi- 
tion was  granted. 

3  Salk.  550,  pi.  11. 

A  prohibition  was  moved  for  to  the  Chancery  court  of  the  Cinque  Ports, 
in  which  a  bill  was  filed,  setting  forth  a  custom,  that  every  ship  that  used 
the  pier  of  Ramsgate  should  pay  4d,  for  all  their  gettings  in  the  year,  for 
the  maintenance  of  the  pier,  and  for  a  discovery  of  the  defendant's  get- 
tings ;  and  such  prohibition  was  held  to  lie,  as  to  the  custom,  which  is 
only  triable  by  law ;  but  the  court  held,  that  such  bill  might  be  proper 
as  to  the  discovery. 

Comb.  361. 

A  prohibition  was  prayed  to  (he  court  of  the  chamberlain  of  Chester, 
where  an  English  bill  was  preferred,  setting  forth  that  J  S  being  indebted 
to  the  plaintin,  the  defendant  upon  good  consideration  promised  that  if  J 
S  did  not  pay  it  he  would,  and  that  he  wanted  such  precise  proof  as  the 
law  required,  and  so  prayed  to  be  relieved  by  the  equity  of  the  court :  the 
defendant  confessed  the  promise  in  his  answer,  and  said  that  he  had  paid 
the  money :  and  a  prohibition  was  granted ;  for  the  plaintiff  had  now  ob- 
tained the  end  of  his  suit,  and  mi^t  have  remedy  at  law  upon  the  evi- 
dence of  the  defendant's  answer. 

Vent  313,  Mekins  v.  Minshaw. 

The  plaintiff  in  prohibition  suggests,  that  by  the  laws  of  England,  when 
issue  is  joined  between  the  parties,  it  ought  to  be  tried  by  the  evidence  vivd 
voccy  and  not  by  notes  or  minutes  of  their  testimony :  That  an  information 
was  exhibited  against  him  before  the  commissioners  of  excise  pursuant  to 
12  Car.  2,  c.  23,  and  15  Car.  2,  c.  11,  setting  forth  that  he  was  a  common 
brewer,  and  did  keep  a  common  store-house  without  acquainting  the  said 
commissioners  therewith ;  that  he  was  found  guilty ;  and  that  he  appealed 
from  their  sentence  to  the  commissioners  of  appeals,  before  whom  the  in- 
former did  produce  as  evidence  the  minutes  taken  before  the  commission- 
ers of  excise,  and  that  the  witnesses  who  gave  evidence  there  were  still 
alive  ;  which  minutes  were  allowed  as  evidence  by  the  commissioners  of 
appeals,  &c.,  and  after  great  consideration  a  prohibition  was  granted  quactd 
the  admitting  this  evidence. 

3  Salk.  555 ;  5  Mod.  373,  378,  S.  C. ;  Bredon  v.  Gill,  Ld.  Raym.  319 ;  Comb.  414. 

If  the  commissioners  for  determining  policies  of  insurance  grasp  at  more 
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!)ower,  or  proceed  otherwise  than  as  they  are  enabled  by  the  acts  of  par- 
iament  which  create  their  jurisdiction,  they  will  be  prohibited  by  the 

king's  superior  courts. 
Vide  396,  Show. 

A  prohibition  lies  to  the  vice-chancellor's  court  in  Oxford  and  Cam- 
bridge, where  they  exceed  their  jurisdiction. 
Lit.  R  10. 

On  a  motion  for  a  prohibition  to  the  court  of  the  vice-chancellor  of 
Cambridge,  it  was  suggested  that  one  Richardson  had  a  libel  preferred 
there  against  him,  because  he  had  preferred  an  information  in  ^is  court 
against  divers  persons  for  a  riot  committed  within  the  jurisdiction  of  their 
court,  and  the  libel  was  read  in  this  court ;  and  upon  that  the  court  de- 
clared, that  their  jurisdiction  was  concurrent  but  not  exempt  from  this 
court,  and  that  they  ought  to  plead  their  privilege  here,  if  they  had  any 
such  privilege,  but  they  ought  not  to  proceed  against  the  informer  as  a 
criminal ;  and  so  the  court  granted  a  prohibition,  nm,  upon  the  motion  of 

Seigeant  Scroggs. 
Mich.  26  Car.  3,  in  B.  R.,  Richardson's  case. 

If  justices  of  peace  take  upon  them  more  jurisdiction  than  they  are  al- 
lowed by  law,  as  where  they  determined  on  the  statutes  of  usuiy,  a  prohi- 
bition lies. 

Lit.  R.  163. 

||The  Court  of  B.  R.  refused  a  prohibition  on  application  of  the  inhabit- 
ants of  Dorsetshire  to  restrain  the  justices  of  the  county  from  pulling  down 
an  old  bridge  before  the  new  one  was  passable ;  the  application  being  a 
novel  one,  and  the  parties  having  a  remedy  by  indictment  if  the  act  were 
a  nuisance. 

Rex  T.  Justices  of  Dorset,  15  East,  494.0 

So  a  prohibition  lies  to  the  court  of  stannaries,  which  is  confined  to  tin 
matters  only,  and  where  the  parties  who  sue,  or  one  of  them,  is  a  tinner, 
if  they  exceed  (heir  jurisdiction. 

4  Inst  2d9 ;  Cro.  Car.  333. 

A  prohibition  was  granted  to  the  council  of  York  for  holding  pleas  in 
replevin  and  avowries ;  the  court  being  clearly  of  opinion  that  these  are 
matters  determinable  at  common  law. 

Bulst.  110. 

So  a  prohibition  hath  been  granted  to  the  court  of  requests,  for  enjoin- 
ing a  creditor  to  give  time  to  his  debtor  to  pay  his  debt  upon  security 
given.  . 

Bnlst.  30. 

It  hath  been  resolved,  that  a  prohibition  lies  to  the  court  of  the  Earl 

Marshal  for  proceeding  against  a  person  for  painting  arms  and  marshalling 

funerals. 

Show.  P.  C.  58,  in  the  case  of  Dr.  Oldis  and  Donmille,  where  ikete  is  good  learning 
on  this  snbject.    4  Mod.  138,  S.  C. 

So  a  prohibition  was  holden  to  lie  to  the  court  of  honour,  to  prohibit  a 

suit  there  for  these  words,  you  a  kmsht !  you  are  a  pUifvl  felhio  ;  and  in 

this  case  Holt,  C.  J.,  at  first  doubted  whether  there  was  or  could  be  any 

such  court ;  but  said  a  prohibition  would  lie  to  a  pretended  court. 

3  Salk.  553,  pi.  18 ;  7  Mod.  135,  Chambers  v.  Sir  John  Jennings.  [A  prohibition 
cwill  go  where  visitatorial  authority  is  usurped.    Reg.  40  b.] 
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II A  prohibitioii  was  granted  to  the  Bishop  of  Chichester  to  prohibit  him 
'from  proceeding  to  present  by  lapse,  under  pretence  of  visitatorial  autho- 
rity, to  the  office  of  canon  residentiary  of  the  cathedral,  it  being  a  freehold 
office,  and  the  ri^t  of  election  being  in  the  dean  and  chapter. 
Bishop  of  Chichester  v.  Harward,  1  Term  R«  65O.0 

It  is  said  by  my  Lord  Coke  in  3  Bulst.,  that  the  Court  of  King's  Bench 
may  prohibit  (a)  any  court  in  Westminster-hall,  if  they  exceed  their  juris- 
diction. But  this  notion  of  Lord  Coke,  of  which  he  was  very  fond,  es- 
pecially as  to  proceedings  in  courts  of  equity,  hath  been  so  shaken  and 
contradicted  of  late  years,  that  his  authority  herein  seems  to  be  but  of  very 
light  wei^t ;  but  for  this  we  must  refer  to  title  Courts  and  their  JurisdiC" 
tion, 

3  Balst  130.  (oi^If  the  judges  of  C.  B.  hold  plea  of  an  appeal,  a  prohibition  is  to  be 
granted  by  B.  R.  3  Bulst  1&.  So  if  the  Court  of  Exchequer  hold  common  pleas 
without  a  writ  of  privilege.  3  Bulst.  120;  and  vide  3  Salk.  550,  pi.  12.  So  an 
English  court,  or  court  of  equitjr,  holding  plea  of  a  thing  whereof  jnaffment  was  given 

at  common  law,  hath  been  prohibited.    Moor,  836;  Cro.  Ja.  335. %ut  for  this  vide 

Jurisdiction  of  the  Court  of  Chancery,  and  Ld.  Raym.  531.     Jin  prohibition  a  writ  of 
error  does  not  lie  from  the  K.  B.  to  {he  Exchequer  Chamber.    5  Bam.  &  C.  765. || 

II  It  appears  doubtful  whether  the  Court  of  B.  R.  has  authority  to  direct 
a  prohibition  to  (he  Lord  Chancellor  sitting  in  bankruptcy.  The  following 
case  was  determined  without  deciding  that  question : — ^A  motion  was  made 
for  a  prohibition  to  restrain  the  Lord  Chancellor  from  proceeding  on  an 
order  made  by  him  on  the  assignee  of  a  bankrupt.  It  appeared  that  the 
assignees  had  seized,  as  the  property  of  the  bankrupt,  a  farm  belonging  to 
A  B,  and  had  kept  it  a  long  time  and  mismanaged  it.  The  commission 
was  afterwards  superseded.  A  B's  title  to  the  farm  was  established  by 
a  verdict  at  law,  and  the  Lord  Chancellor  referred  it  to  the  Master  to  take 
an  account  between  A  B  and  the  assimees  in  respect  of  such  property 
and  the  mismanagement ;  and  afterwards,  on  the  Master's  report,  ordered 
a  certain  sum  to  be  paid  to  A  B  by  the  assignees.  In  support  of  the 
motion  it  was  contended,  that  the  Lord  Chancellor  sitting  in  bankruptcy 
had  no  jurisdiction  to  make  this  order :  1st,  Because  the  commission  had 
been  superseded  before  the  order  was  made.  2d,  Because  the  sum  di- 
rected to  be  paid  was  composed  in  part  of  damages  for  the  mismanage- 
ment of  the  farm,  which  could  only  be  ascertained  by  a  jury  in  an  action 
at  law.  3d,  Because  the  order  was  not  confined  to  a  payment  out  of  funds 
in  the  hands  of  the  assignee,  but  operated  personally  on  the  parties  by 
whom  the  payment  was  to  be  made.  But  the  court  overruled  all  these 
objections,  and  held  that  no  want  of  jurisdiction  appeared ;  that  where  the 
Lord  Chancellor  had  jurisdiction  generally  the  Court  of  B.  R.  could  not 
revise  his  orders ;  and  that  the  final  order  of  the  Lord  Chancellor  was 
analogous  to  a  final  judgment  or  decree,  after  which  a  prohibition  could 
not  be  granted,  unless  an  original  want  of  jurisdiction  was  apparent  on  the 
face  of  the  proceedings. 
Ex  parte  Cowen,  3  Bam.  &  A.  133.|j 

The  superior  courts  of  Westminster  not  only  grant  prohibitions  where 
inferior  courts  assume  a  jurisdiction,  which  properly  belongs  to  such  su- 
perior courts,  but  also  in  cases  where  one  inferior  court  encroaches  upon 
another,  and  that  even  in  matters  in  which  such  superior  courts  have  not 
a  jurisdiction. 

Lit.  R.  42$  9  Roll.  R.  471. 

As  if  the  ecclesiastical  court  grant  the  probate  of  a  will  made  within  a 
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manor,  ^en  by  custom  or  of  right  such  probate  belongs  to  the  lord  of  the 
manor. 
6  Go.  73 ;  Show.  P.  0.  63. 

So  where  the  marches  of  Wales  held  a  plea  of  a  matter  that  belonged 
to  the  court  Christian,  it  was  holden  that  a  prohibition  lay. 
S  Roll.  Abr.  313;    Winch.  78. 

So  in  London,  where  the  lord  mayor  and  court  of  aldermen  hare  the 
goTemment  of  city  orphans,  if  any  orphan  sue  in  the  ecclesiastical  court  or 
elsewhere,  for  a  legacy  or  duty  due  to  them  by  custom,  a  prohibition  lies. 

4  Inst.  349. 

If  a  bishopric  be  void,  and  the  jurisdiction  devolye  on  the  metropolitan, 
he  must  hold  the  courts  within  the  inferior  dioceses,  otherwise  he  will  be 
prohibited. 

Hob.  178. 

II A  prohibition  does  not  lie  from  the  court  of  C.  B.  nor  {came  semble) 
from  any  of  the  courts  to  a  bishop  to  restrain  him  from  committing  waste  in 
fhe  possessions  of  his  see, — at  least  at  the  suit  of  an  uninterested  stranger. 

Jefferson  t.  Bishop  of  Durham,  1  Bos.  &  Pul.  105;  aed  vide  3  Swanst  493, 499. || 

If  there  be  a  controversy,  whether  such  a  will  ought  to  be  proved  before 
a  peculiar  or  before  the  ordinary ;  whether  by  the  archbishop  of  one  pro- 
vince or  another,  or  both ;  and  what  shall  be  bona  notabilia  (a) :  In  these 
and  the  like  cases  the  common  law  retains  the  jurisdiction  of  determining. 

Mod.  911,  per  North,  C.  J.  (a)  But  in  10  Mod.  872,  this  point  is  taken  notice  of 
and  denied  to  be  law,  for  that  the  spiritual  and  common  law  are  the  same  as  to  bona 
notabilia ;  and  there  said,  that  if  a  prohibition  lay,  there  must  be  frequent  instances  of  it 

(K)  Prohibitions  to  inferior  Temporal  Courts,  in  what  Instances  to  be  granted. 
It  is  clearly  agreed  that  a  prohibition  doth  lie  as  well  to  a  temporal  court 
as  to  the  spintual.  Court  of  Admiralty,  or  other  court,  whose  proceedings 
are  different  from  the  common  law,  if  such  temporal  court  exceeds  the 
bounds  of  its  jurisdiction,  or  take  cognisance  of  (6)  matters  not  arising 
within  its  jurisdiction. 

F.  N.  B.  46 ;  3  Inst.  329,  343,  601 ;  3  Roll.  R.  379 ;  Roll.  R.  353.  (&}  Or  if  but 
part  only,  cannot  hsTe  jurisdiction.    Ld.  Raym.  698. 

As  if  trespass  vi  et  amUs  be  brought  in  the  county  court,  a  prohibition 
lies  to  the  plaintiff  or  sheriff. 

F.  N.  B.  47. 

So  if  one  sue  another  in  a  court-baron  or  other  court,  which  is  not  a 
court  of  record,  for  charters  concerning  inheritance  or  freehold,  there  shall 
be  a  prohibition. 

F.  N.  B.  47. 

A  person  having  obtained  judgment  in  B.  R.  for  his  debt  and  damages, 

brought  his  action  for  the  recovery  of  them  against  the  bail  in  the  court  of 

the  Tower  of  London,  in  which  action  the  party  was  taken  on  a  capias^ 

and  was  rescued ;  (c)  after  which  the  plaintiff  brought  his  action  on  the 

case  in  the  same  court  for  the  rescue ;  and  all  this  appearing  to  the  court 

of  B.  R.  they  granted  a  prohibition. 

Roll.  R.  54.  (c)If  an  olBcer  let  a  man  at  liberty  who  is  in  execution  upon  a  bond 
sued  in  an  inferior  court,  the  bond  not  beinff  made  within  the  jurisdiction  thereof,  this  is 
no  escape.  3  Mod.  39,  Squibb  ▼.  Hole.— So  where  the  plaintiff  in  an  action  brought 
mgatnst  an  officer,  declared  in  Hull  upon  a  bond  made  at  Halifax,  and  had  judgment  and 
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dfe*  iliifiBilMl  ff  ■|ni!.  m  SB  adioa  braiglit  far  tUs  mom  iim  dMln»> 
tioDWM  kcM  fl], becnn it  did  MtaU^e  tke  bond  lobe  made  tWy«  jmntdJcHmtm 
emim.    RolL  Abr.  809,  BklaidM  ▼.  Bemad. 

So,  wbere  an  action  of  debt  was  brought  in  die  Marshalsea,  on  a  judg- 
ment in  B.  R.  a  pitdiibition  was  granted. 
S  Salk.  419,  pL  a. 

A  suit  was  snnnised  to  be  before  die  Lord  Preadent  of  the  Marches,  for 
an  office,  between  the  grantee  of  the  Lord  President  and  a  stranger, 
wherein  die  only  auesdon  would  be.  Whether  the  grant  of  that  office  be- 
longed to  the  Lora  President  ?  and  because  in  this  case  he  would  be  as  it 
were  both  judge  and  parly,  (a)  a  prohibition  was  granted. 

Keb.648.  (•)  Salk.  39€,  pL  1.  IWt  wfacro  a  jodoe  bis  an  interest,  aeitber  be  nor 
bis  deputy  can  deienniiie  a  eanse  or  sit  in  eout,  ana  in  so  doiaflr  a  prohibition  lies. 
Hard.  503. 

If  diere  be  one  entire  contract  above  40$. ,  and  a  man  sue  for  it  in  a 

court-baron,  severing  it  into  divers  small  sums  under  40f.,  a  prohibition 

shall  be  granted,  because  this  is  done  to  defraud  the  court  of  the  lung. 

19  H.  6»  5;  S  Roll.  Abr.  380;  F.  N.  B.  46.  /0As  to  tbe  rigbt  of  a  party  to  sever 
bis  elainh  see  Strob  ▼.  Uhricb,  1  Watts  &  S.  57;  Innabam  t.  Hull,  11  Ser||r.  ^  R. 
78 ;  Dews  t.  Esstbaai,  5  Yeiger,  997 ;  Townsbip  of  Middle  RiTer  ▼.  Colfax,  1  Halst. 
115 ;  Griffitb  t.  Clute,  4  Halsu  464 ;  Colman  t.  Paicell,  1  Penning.  561 ;  Sanders  ▼• 
Stiatton,  Ibid.  538 ;  Caldwell  t.  French,  Ibid.  613.gf 

An  action  was  brought  in  the  hundred  court  for  40^.,  in  which  action 
the  plaintiff  confessed  diat  he  was  satisfied  one  shilling,  which  being  done 
with  an  intent  to  ^ve  that  court  jurisdiction,  and  to  defraud  the  superior 
courts,  a  prohibition  was  granted. 

Palm.  564,  Clarke  t.  Corke. 

If  there  be  several  contracts  between  A  and  B  at  several  times  for  di- 
vers sums,  each  under  40^.,  but  amounting  in  the  whole  to  a  sum  sufficient 
to  entitle  the  superior  court  to  a  jurisdiction,  they  shall  be  sued  for  in  such 
superior  court,  and  not  in  an  inferior  one,  which  is  not  of  record. 

Vent  65,  said  to  hare  been  adjudged  in  the  case  of  the  SaToy  coart  and  Standford. 

So,  in  a  prohibition  to  the  court  of  the  honour  of  Eye,  where  the  case 
was:  One  contracted  with  another  for  divers  parcels  of  malt,  the  money  to 
be  paid  for  each  parcel  being  under  40s.,  and  he  levied  divers  plamts 
thereupon  in  the  said  court ;  wherefore  the  court  here  granted  a  prohibi- 
tion ;  because,  though  there  be  several  contracts,  yet,  inasmuch  as  the 
plaintiff  might  have  joined  them  all  in  one  action,  he  ought  to  have  so 
done,  and  sued  here,  and  not  put  the  defendant  to  unnecessary  vexation, 
any  more  than  he  can  split  an  entire  debt  into  divers,  to  give  the  inferior 
court  jurisdiction  infraudem  legis. 

Vent.  73,  Girling  ▼.  Alders ;  3  Keb.  617,  S.  C. ;  Show.  11,  S.  C.  cited. 

It  is  laid  down  by  my  Lord  Coke,  and  admitted  in  a  great  variety  of 
cases,  that  no  inferior  court  can  hold  plea  of  an  obligation,  contract,  bat- 
tery, or  other  transitory  action,  if  not  made  within  the  jurisdiction,  and 
that  the  cause  of  action  must  be  alleged  to  arise  within  such  jurisdiction. 

9  Inst.  331 ;  Sand.  74 ;  9  Johns.  330 ;  Show.  10 ;  et  yide  tit.  Oourt$  and  their  Juri^ 
fiction. 

And  therefore,  in  an  action  on  a  promise  in  an  inferior  court,^  not  only 
the  promise,  but  the  consideration  must  be  alleged  to  arise  within  the  in- 
ferior jurisdiction,  and  must  be  so  proved  on  the  trial. 

RoU.  Abr.  545,  809. 
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But,  if  tbe  plaintifThad  shown  that  the  money  had  been  lent  infra  juriS' 
dictUmem  curuBy  or  if  it  had  been  for  goods  there  sold,  the  plaintiff  would 
haye  had  no  need  to  say  that  the  defendant  assumed  to  pay  infra  junsdic" 
tumem  curia;  because  the  law  creates  the  promise  upon  the  creation  of  the 
debt,  which  debt  being  within  the  jurisdiction,  the  promise  shall  be  in- 
tended there  also. 

Ld.  Raym.  211 ;  but  see  contra  Ld.  Raym.  1043. 

In  all  cases  where  inferior  courts  assume  a  jurisdiction,  or  hold  plea  of 
a  matter  not  arising  within  their  limits,  the  party  hath  his  remedy,  and 
may  stay  their  proceedings  by  prohibition.  But  such  prohibition  can  only 
re^larly  be  obtained  by  its  appearing,  on  oath  made,  that  the  fact  did 
arise  out  of  the  jurisdiction,  ana  that  the  defendant  tendered  a  foreign  plea, 
which  was  refused. 

6  Mod.  146 ;  Carth.  403;  Salk.  301,  pi.  3;  1  P.  Wms.  476,  pi.  135. 

In  the  case  of  Mendyke  y.  Stint,  (a)  it  was  greatly  insisted  upon,  that, 
though  the  party  neglected  to  plead  to  the  jurisdiction,  yet  the  matter  aris- 
ing out  of  the  infenor  jurisdiction,  the  superior  courts  ought  to  grant  a 
prohibition;  for  that  otherwise  the  parties,  their  counsel  and  attorneys, 
would  giye  a  jurisdiction  to  inferior  courts  which  they  were  not  entitled  to 
by  law.  But  it  was  otherwise  adjudged  in  this  case ;  and  it  seems  to  be 
now  agreed,  that  after  admitting  the  jurisdiction,  or  after  imparlance,  (i) 
the  party  cannot  apply  for  a  prohibition. 

(a)  3  Mod.  371,  373.     {h)  Vide  Imparlance,  under  tit  Pkadingi. 

But  in  the  aboye-mentioned  case  these  things  were  agreed  by  the  court, 
1.  That  if  any  matter  appears  in  the  declaration,  which  showeth  that  the 
cause  of  action  did  not  arise  infra  jurisdicHanem^  there,  a  prohibition  may 
be  granted  at  any  time.  2.  If  the  subject  matter  in  the  declaration  be  not 
proper  for  the  judgment  and  determination  of  such  court,  there,  also,  a  pro- 
hibition may  be  granted  at  any  time.  3.  If  the  defendant,  who  intended 
to  plead  to  the  jurisdiction,  is  preyented  by  any  artifice,  as  by  giying  a 
short  day,  or  by  the  attorney's  refusing  to  plead  it,  &c.,  or,  if  his  plea  be 
not  accepted,  or  is  oyemiled ;  in  all  these  cases,  a  prohibition  likewise 
will  lie  at  any  time. 

3  Mod.  373.     [See  aee.  Cro.  Ja.  96 ;  1  Term  R.  553 ;  3  Term  R.  3,  315.] 

A  motion  was  made  for  a  prohibition  to  be  directed  to  the  sheriflPs  court 
in  Bristol,  upon  su^estion  tiiat  causes  of  action  arising  out  of  the  jurisdic- 
tion of  the  sheriff's  court  ought  not  to  be  sued  there  ;  and  this  motion  was 
made  in  behalf  of  the  defendant  in  the  action,  before  he  had  appeared,  to 
stay  the  proceedings  of  the  court,  who  proceeded  to  attach  his  goods  in 
the  hands  of  a  garnishee.  Sir  B.  Shower  opposed  the  motion ;  because 
the  defendant  could  not  pray  a  prohibition  upon  suggestion  of  a  matter 
which  he  could  not  plead ;  and  as  here  he  could  not  plead  this  before  ap- 
pearance, so  he  ought  not  to  make  such  a  motion  before  appearance.  And 
per  Holt,  C.  J. — ^A  man  shall  not  plead  to  the  jurisdiction  until  he  appear; 
but  if  the  original  cause  of  action  arose  out  of  die  jurisdiction  of  the  court, 
the  garnishee  may  plead  it ;  and  of  that  opinion,  he  said,  was  Hale,  C.  J. ; 
but,  if  it  was  debt  upon  a  simple  contract,  it  is  attachable  where  the  per- 
son of  the  debtor  is. 

Ld.  Raym.  346,  Coke  v.  Licence. 

So,  in  the  case  of  Clerk  ▼.  Andrews,  where  Shower  moyed  for  a  pro- 
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hibition  to  fhe  cdurt  of  Uie  sheriffs  of  London  to  stay  proceedings,  where 
they  attached  the  debt  of  the  garnishee,  because  it  arose  out  of  the  juris- 
diction ;  it  was  denied,  because  the  debt  was  upon  simple  contract,  which 
follows  the  person  of  the  debtor. 
Show.  R.  9 ;  cited  Ld.  Raym.  347. 

[The  misinterpretation  of  a  statute  by  an  inferior  court,  the  consideration 
of  which  ariseth  incidentally  in  the  course  of  a  proceeding,  which  is  con- 
fessed to  be  within  its  jurisdiction,  should  seem  to  be  rather  a  matter  of 
appeal  than  a  ground  for  a  prohibition.  But  clearly  in  such  a  case  a  pro- 
hibition will  not  lie,  unless  it  be  made  appear  to  the  superior  court,  that  the 
part^  applying  for  the  prohibition  has,  m  the  course  of  the  proceedings  in 
the  mfenor  court,  alleged  (he  grounds  for  a  contrary  interpretation  of  the 
statute  on  which  he  applies  for  a  prohibition,  and  that  the  inferior  court 
has  proceeded  notwithstanding  such  allegation. 

Home  Y.  Earl  of  Camden,  1  H.  Bl.  487;  4  Term  R.  383;  3  H.  Bl.  533;  D«ai  Tide 
6  East,  345 ;  3  East,  472.|| 

As  no  right  is  rested  by  any  of  the  prize  acts  in  the  captors  of  an  enemy's 
ship  and  cargo  in  war,  before  the  ultimate  adjudication  of  the  courts  of 
prize ;  it  follows,  that  the  issuing  of  a  monition  to  the  prize  agents  by  the 
court  of  commissioners  of  appeals  in  prize  causes,  to  bring  in  me  proceeds 
of  a  ship  and  cargo,  which  have  been  sold,  after  a  sentence  of  condemna- 
tion as  lawful  prize,  but  from  which  sentence  there  is  an  appeal,  (on  a  sub- 
ject distinct  from  the  question,  whether  prize  or  not,  which  is  not  disputed,) 
cannot  be  a  ground  for  a  prohibition  to  that  court,  for  the  monition  neither 
interferes  with  nor  defeats  any  rested  rights. 

1  H.  Bl.  487;  4  Term  R.  383.] 

IINaval  courts-martial,  militaiy  courts-martial,  courts  of  admiralty,  courts 
of  prize,  are  all  liable  to  the  controlling  authority  which  the  courts 
of  Westminster-hall  have  from  time  to  time  exercised  for  the  purpose  of 
preventing  them  from  exceeding  the  jurisdiction  given  them,  the  general 
ground  of  prohibition  being  an  excess  of  jurisdiction,  when  they  assume  a 
power  to  act  in  matters  not  within  their  cognisance.  But  where  the  mat- 
ter is  clearly  within  the  jurisdiction  of  the  inferior  court,  a  mere  error  in 
the  proceedmgs  may  be  a  ground  of  appeal  or  review,  but  not  of  prohibir 
tion. 

Grant  t.  Gould,  3  H.  Black.  100 ;  /8  State  ▼.  Wakeley,  3  Nott  &  M<C.  410.^ 

And  the  courts  will  not  ^nt  a  prohibition  to  the  admiralty  prize-court 
against  proceeding  in  a  suit  which  involves  a  question  of  prize ;  for  the 
court  is  within  its  jurisdiction. 

1  Madd.  15.g 

(L)  Prohibitions  to  the  Spiritual  Court,  in  what  Instances :  And  herein, 
1.  Where  they  meddle  with  a  Matter  purely  Ttmportd. 

If  one  sues  another  in  the  spiritual  court  for  a  chattel  or  debt,  the  de- 
fendant shall  have  a  prohibition.     So,  if  he  sues  for  a  trespass. 
F.  N.  B.  40. 

IJTherefore  a  prohibition  was  granted  to  stay  a  suit  in  the  spiritual  court, 
for  breaking  open  a  chest  in  the  church,  and  taking  away  the  title-deeds 
to  fhe  advowson ;  for  trespass  or  trover  was  the  proper  remedy. 

4  Term  R.  351.D 

Vol.  Vm.— 30  u  2 
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If  the  spiritual  courts  take  upon  them  to  try  the  boundaries  of  parishes, 

a  prohibition  lies. 

9  Roll.  Abr.  291 ;  7  Co.  44;  Roll.  R.  332;  Cro.  Eliz.  228;  3  Leon.  129;  3  Keb. 
286,  S.  P.,  per  Hale,  C.  J.,  becaoae  the  prescription  is  the  ^und  thereof. 

As,  if  a  suit  be  by  a  parson  for  tithes,  and  the  defendant  plead,  that  the 

place  for  which  the  tithes  are  sued  is  in  another  parish,  a  prohibition  lies ; 

because  they  meddle  with  that  which  is  out  of  iheir  jurisdiction,  though 

the  original  thing  be  of  their  cognisance,  and  this  come  in  obliquely  .(a) 

2  Roll.  Abr.  282 ;  Show.  10,  cited  Noy,  147,  S.  P.,  but  that  it  must  so  appear  by  the 
pleadinffs  in  the  spiritual  court.  Vent.  335,  S.  P.,  and  that  a  plea  thereof  must  be 
tenderea  in  the  ecclesiastical  court,  {a)  So,  where  the  defendant  pleaded  that  he  re- 
sorted to  and  received  the  sacrament  in  a  aifferent  parish  from  that  in  which  he  inhabited. 
R.  Bulst.  159;  C.  Hard.  406;  D.  Salk.  166,  pi.  6;  6  Mod.  188. 

So  if  a  vicar  of  a  parish  libel  against  another  to  avoid  his  institution  to 

the  church  of  D,  which  he  supposes  to  be  a  chapel  of  ease  appertaining  to 

his  vicarage,  and  the  defendant  suggest,  that  D  is  a  parish  of  itself,  and 

not  a  chapel  of  ease ;  a  prohibition  will  be  granted,  for  they  shall  not  try 

the  bounds  of  the  parish. 

2  Roll.  Abr.  291.  [The  bounds  of  parishes,  though  cominpr  in  question  in  a  spiritual 
matter,  shall  be  tried  in  the  temporal  courts.  This  is  a  maxim  in  which  all  the  books 
of  common  law  are  unanimous ;  though  our  provincial  constitutions  expressly  mention 
LinUtea  paroeMarum  among  the  matters  qum  mere  ad  forum  eedeneuHcum  ^ertinert  tio** 
cuntur^  and  qum  rum  ponurU  ad  forum  $eeulare  aUquaUniu  perlinere^  complaining  of  this 
as  one  encroachment,  among  others,  which  the  temporal  courts  were  making  upon  the 
spiritual  at  that  time.    Gibs.  Cod.  239.] 

So  if  the  question  be  in  the  court  Christian,  Whether  a  church  be  a 
parochial  church,  or  but  a  chapel  of  ease;  a  prohibition  lies. 

2  Roll.  Abr.  291,  several  cases  to  this  purpose. 

But  if  the  bounds  of  two  vills  lying  in  the  same  parish  come  in  question 
in  the  spiritual  court,  no  prohibition  Ties  ;  for  that  such  bounds  are  triable 
in  the  ecclesiastical  court,  though  those  of  parishes  are  not. 

Lot.  78,  Petler  ▼.  Yealman  ;  [1  Sid.  89,  S.  C  ;  1  Keb.  399,  S.  C ;  2  Roll.  Abr.  312, 
pi.  7,  S.  P.    But  see  Gibbs.  Cod.  239.] 

The  ecclesiastical  courts  have  cognisance  of  a  way  to  a  church,  and  for 
not  repairing  such  way  the  parties  may  be  proceeded  against  in  the  spiri- 
tual court. 

March,  45. 

So,  if  a  parson  is  prevented  from  carrying  away  his  tithes  by  the  stopping 
up  the  usual  way,  he  may  have  his  remedy  in  the  ecclesiastical  court, 
grounded  on  the  statute  2  &  3  £.  6,  c.  13. 

Bulst.  67;  Jon.  230. 

But  if  the  question  be.  Whether  he  is  to  have  one  way  or  another,  or 
whether  such  a  way  be  a  highway  or  not  ?  (6)  this  cannot  be  tried  in  the 
spiritual  court. 

March,  45 ;  Bulst.  67.    (6)  2  Roll.  Abr.  287,  S.  P.  adjudged. 

So,  if  the  churchwardens  of  a  church  sue  for  a  way  to  the  church,  which 
they  claim  to  appertain  to  all  the  parishioners  by  prescription,  a  prohibition 
shall  be  granted ;  for  this  right  being  grounded  on  the  prescription,  is  to 
be  tried  in  the  temporal  courts. 

B  Roll.  R.  41,  287. 

If  a  man  be  admitted,  instituted,  and  inducted,  and  a  suit  be  commenced 
in  the  ecclesiastical  court  to  avoid  the  institution,  supposing  it  not  valid ; 
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Hioueh  the  thine  be  of  their  cognisance,  yet,  because  the  inductiony 
which  is  temporal,  and  gives  a  lay  right,  may  depend  upon  it,  a  prohibi- 
tion lies. 

Hob.  16;  Latch.  905;  BaUt.179;  Lit  R.  165;  Poph.  133;  Roll.  Abr,  283 ;  Show. 
R.10. 

If  there  be  a  suit  for  tithes  in  the  ecclesiastical  court,  and  the  tenant 
plead,  that  the  party  who  sues  is  not  incumbent,  but  that  J  S  is,  and  this 
plea,  because  it  goes  to  the  right  of  the  incumbency,  be  rejected,  a  prohi- 
bition lies ;  for  by  denying  the  tenant  this  liberty  he  might  be  twice  charged 
for  his  tithes. 

Cro.  Eliz.  338  ;  3  Leon.  365,  Green  v.  Penilden. 

There  are  frequent  instances  of  prohibitions  being  granted  to  the  eccle- 
siastical courts  to  stay  suits  for  fees  by  chancellors,  registrars,  and  proctors 
in  those  courts,  on  this  foundation,  that  demands  pro  opere  et  laoore  are 
properly  determinable  at  common  law,  and  that  fees  cannot  be  settled  by 
the  canon  law;  and  that  the  spiritual  court  can  only  give  costs  and  ex- 

i)enses  of  suit,  but  that  no  action  of  debt  will  lie  for  such  costs  at  common 
aw :  and  that  the  profits  of  an  office  being  temporal,  the  remedy  for  them 
ou^ht  to  be  by  quardum  meruit ;  or  in  case  it  be  an  office  of  freehold,  by 
assize  ;  the  denial  of  just  fees  being  a  disseisin.  It  therefore  seems  to  be 
now  settled,  that  neither  a  proctor  nor  registrar  can  sue  for  fees  in  the  spi- 
ritual court ;  (a)  but  that  the  proper  remedy  is,  in  case  of  a  fee  certain,  by 
an  indebitatus  assumpsit^  or  m  case  of  an  uncertain  fee,  by  qiMmtam  me- 
ruit ;  and  in  such  suits  it  is  said  not  to  be  necessary  to  prove  a  retainer, 
that  being  implied  by  law. 

3  Roll.  R.  59;  3  Leon.  368;  Mod.  167;  3  Keb.  615;  3  Keb.  88,  441,  516;  Salk. 
333,  pi.  11 ;  5  Mod.  338 ;  Bunb.  170;  and  4  Mod.  354,  where, /mt  Holt,  if  a  proctor 
mi^t  sue  in  the  spiritual  court  for  his  fees,  he  woald  avoid  the  statute  of  limitations ; 
and  Tide  Ld.  Raym.  703;  Cum.  18 ;  and  Vent.  165,  where  notwithstandinff  it  is  said, 
that  for  such  fees  as  are  due  by  provincial  constitutions  they  may  sue  in  the  spiritual 
court  10  Mod.  363.  [(a)  The  same  law  of  an  apparitor,  Pearson  v.  Campion, 
Doag.  639.] 

If  a  legatee  takes  a  bond  from  the  executor  for  payment  of  the  legjacy, 
and  afterwards  sues  him  in  the  spiritual  court  for  the  legacv,  a  prohibition 
will  be  granted ;  for  by  taking  the  obligation  the  nature  of  the  demand  is 
changed;  and  it  becomes  a  debt  or  duty  recoverable  in  the  temporal 
courts. 

Yelv.  38 ;  3  Vem.  31 ;  but  3  Roll.  R.  160,  S.  P.  ami.    (See  9  Bam.  &  C.  489.|| 

E Where  a  person  is  sued  in  the  ecclesiastical  court  for  a  seat  in  the  church, 
le  would  obtain  a  prohibition,  and  oust  the  ordinary  of  jurisdiction,  he 
must  show  such  a  legal  title  as  cannot  be  tried  in  the  ecclesiastical  court, 
which  can  only  be  by  prescription^  and  prescription  can  in  such  case  be  no 
otherwise  proved  than  by  showing  repairs ;  therefore,  in  a  declaration  in 

Erobibition,  the  plaintiff  regularly  ought  to  set  out  a  custom  of  repairing : 
ut  if  he  do  not,  and  if  the  defendant  do  not  demur,  but  go  to  trial,  it 
will  be  aided  by  the  verdict,  for  the  plaintiff  ought  not  to  have  a  verdict, 
unless  he  proves  a  cpstom  to  repair. 
Stedham  t.  Hay,  Com.'R.  368. 

If  a  churchwarden  has  made  up  his  accounts,  and  had  them  allowed  at 
vestry ;  if  there  is  a  libel  against  the  churchwarden  in  the  spiritual  court, 
relating  to  his  accounts,  a  prohibition  shall  go. 
Nntkins  t.  Robinson,  Bunb«  947;  Snowden  v.  Herring,  Ibid.  389.] 
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nWhere  a  suit  was  instituted  in  the  spiritual  court  to  obtain  a  general 
prooate  of  the  will  of  a  woman,  made  during  her  coverture,  with  the  as- 
sent of  the  husband,  and  the  wife  had  survived  him,  a  prohibition  was 
granted  ;  for  by  granting  such  a  probate  the  spiritual  court  would  be  giv- 
mg  effect  to  a  wiU  which  by  the  general  rules  of  law  could  not  have  eflfect ; 
for  the  husband  could  not  by  any  assent  enable  his  wife  to  dispose,  by 
will  made  during  the  coverture,  of  property  which  she  might  acquire  after 
his  death,  but  only  of  property  over  which  he  himself  had  a  disposing 
power. 

Scammell  v.  Wilkinson,  9  East,  653.|| 

d.  Where  they  determine  an  a  Matter  of  FreehM. 

Matters  of  freehold  and  the  rights  of  inheritances  are  only  determinable 
in  the  temporal  courts ;  so  that  if  the  ecclesiastical  courts  intermeddle 
with  those  a  prohibition  lies. 

F.  N.  B.  40;  3  Roll.  Abr.  286;  Lit  R.  164. 

As,  in  a  feoSment  of  tithes  and  lands,  where  there  is  no  livery,  if  they 
adjudge  the  tithes  to  pass,  notwithstanding  there  is  no  livery,  a  prohibition 
will  lie. 

Cro.  Ja.  370;  Vent  41,  cited. 

So  if  a  man  devises,  that  his  lands  shall  be  sold  for  the  payment  of  his 
debts,  and  that  the  overplus  shall  be  paid  to  such  and  such  persons  in  cer- 
tain shares,  the  legatees  in  this  case  cannot  sue  in  the  ecclesiastical  court ; 
for  the  provisions  intended  them  arise  originally  out  of  lands,  and  their 
proper  remedy  in  this  case  is  in  a  court  of  equity. 

Djer,  151,  364 ;  Hob.  365 ;  3  Roll.  Abr.  384, 385 ;  3  Show.  50,  pi.  36 ;  Cro.  Car.  16. 

But  if  a  rent  be  devised  out  of  a  farm  for  years,  the  ecclesiastical  courts 

may  hold  plea  thereof;  for  the  term  for  years  being  only  a  chattel  is  testa- 

mentary,(a)  and  consequentiy  the  rent  devised  thereout. 

Sid.  379 ;  3  Keb.  5 ;  Lev.  179.  (o^  Where  the  leffaey  was  to  arise  as  well  oat  of  a 
term  for  years,  as  out  of  lands  of  inneritance,  and  the  execator  received  it;  bat  being 
dead  without  payment,  so  that  no  action  of  account  could  be  brought  at  common  law 
against  his  executor,  it  was  held  that  the  ecclesiastical  court  should  have  cognisance 
thereof.  Cro.  Ja.  379.  Action  of  account  is  given  against  executors,  by  stat.  4  Ann. 
c.  16,  $  37. 

The  rights  of  offices  for  life  in  the  ecclesiastical  or  Court  of  Admiralty 
are  determinable  at  common  law:  as,  in  the  question  concerning  the  va- 
lidity of  two  patents,  by  which  the  office  of  a  registrar  to  a  bishop  was 
granted,  it  was  held,  that  this  should  not  be  tried  in  the  spiritual  court, 
tnough  the  subject-matter  be  spiritual;  because  the  office  itself  being  mat- 
ter of  freehold,  is  for  that  reason  of  temporal  cognisance. 

3  Roll.  Abr.  385,  386;  Noy,91 ;  Latch.  338;  Palm.  450;  Goldb.  390;  Cro.  Car. 
65 ;  3  Roll.  R.  306 ;  Raym.  88 ;  Lev.  135 ;  4  Mod.  37 ;  Comb.  306. 

Trespass  on  a  glebe  being  freehold  cannot  be  determined  in  the  eccle- 
siastical court. 

Bro.  Juriidietionj  pi.  41. 

A  parson  libelled  against  the  defendant  in  the  spiritual  court  of  York 
for  having  cut  elms  in  the  churchyard;  and  a  prohibition  was  granted, 
upon  suggestion  that  they  grew  on  his  freehold. 

Ld.  Raym.  313,  Hilliard  v.  Jeffresont 

[A  prohibition  was  granted  to  a  suit  in  the  spiritual  court  for  breaking  a 
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church  wall,  and  cutting  down  the  boughs  of  a  tree  in  a  churchyard ;  for 
the  rector  having  a  freehold  in  him  has  a  right  to  bring  his  action,  whereby 
the  party  would  be  subjected  to  a  double  prosecution.  Besides,  the  ordi- 
nary cannot  punish  a  trespass  committed  on  the  body  of  the  church,  unless 
it  hinder  divme  service. 

Binsted  y.  Collins,  Bonb.  339.] 

||But  the  Court  of  K.  B.  refused  a  prohibition,  on  application  by  a  rector, 
to  restrain  the  ordinary  from  granting  a  faculty  to  a  parishioner,  for  stop- 
ping up  a  church  window  and  erecting  a  monument,  after  the  rector  had 
expressed  his  dissent  on  citation ;  for  the  spiritual  court  had  jurisdiction 
of  the  matter,  and  if  the  rector's  dissent  were  improperly  disregarded,  that 
was  matter  of  appeal,  not  of  prohibition. 

Bolwer  v.  Hase,  3  East,  317.0 

3.  In  ivhai  catet  a  PrchUntion  Ue»  when  ihey  determine  on  Criminal  Offences, 

It  is  clearly  agreed,  that  the  spiritual  courts  have  no  jurisdiction  as  to 
crimes  and  capital  offences;  so  as  to  punish  persons  guilty  of  treason, 
felony,  or  other  offences,  which  are  cognisable  in  the  king's  temporal 
courts.  But  it  is  held,  that  a  spiritual  person  may,  especially  after  a  con- 
viction for  a  criminal  offence  at  common  law,  be  proceeded  against  pro 
salute  ommiBy  and  in  order  to  a  deprivation. (a)  And  this  jurisdiction  they 
are  indulged  in  from  a  necessity  of  purging  their  body  of  all  scandalous 
members.  But  the^  are  not  to  inflict  a  collateral  punishment  for  such  mat- 
ters as  are  only  indictable  at  common  law  ;  and  if  they  take  upon  them  to 
do  so,  a  prohibition  lies. 

Keilw.  tSl;  Dyer,  393;  Cro.  Ja.  430;  March,  174;  Hob.  388;  SLd.Raym.  1507. 
1(a)  See  Free  y.  Bargoyne,  5  Bam.  &  C.  400 ;  6  Dow.  &  Ry.  179.|| 

And  therefore  if  a  clerk  be  convicted  of  homicide  or  manslaughter,  and 
afterwards  libelled  against,  the  libel  ought  not  to  charge  that  he  is  an  homi- 
cide, or  that  he  is  guilty  of  manslaughter,  &c.,  and  if  it  do,  a  prohibition 
lies.  But  the  regular  way  is  only  to  charge  that  he  was  convicted  of 
homicide,  &c.,  and  so  the  sentence  of  deprivation  ought  to  be  grounded 
on  the  conviction  in  the  temporal  court,  without  any  further  examination 
of  the  matter,  by  which  the  verdict  there  given  is  not  to  be  impeached, 
but  sdSrmed.  And  though  the  person  convicted  desire  that  he  maybe  ad- 
mitted to  his  defence  in  the  spiritual  court,  to  prove  his  innocency  against 
the  verdict,  yet  this  is  not  to  be  allowed  him,  because  this  would  be  to 
impeach  in  an  improper  court  a  sentence  given  in  a  proper  court. 

Hob.  181,  388 ;  Cro.  Ja.  430,  Searrs  Case ;  Comp.  Incumb.  53,  54. 

So,  where  a  libel  was  exhibited  in  the  ecclesiastical  court  against  a 
woman  causd  jacHtationis  marUa^y  and  she  su^ested,  that  the  person 
libelling  was  indicted  at  the  sessions  in  the  Old  Bailey  for  marrying  her, 
he  then  having  a  wife  living,  C(mtrh  formam  staiuHj  and  that  he  was  there- 
upon convicted,  and  had  judgment  to  be  burnt  in  the  hand  ;  that  being 
tried  by  a  jury  and  a  court  which  had  a  jurisdiction  of  the  cause,  and  the 
marriage  found,  a  prohibition  was  prayed  and  granted. 

3  Mod.  164,  Boyle  t.  Boyle. 

If  a  matter  of  ecclesiastical  cognisance  be  made  felony  or  treason  by  act 
of  parliament,  the  spiritual  courts  (unless  there  be  a  saving  of  their  juris- 
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diction  in  such  statute)  cannot  take  cognisance  theteof,  nor  of  any  de£una- 
tion  in  relation  thereto. 
Jon.  390. 

A  layman  forces  orders,  and  obtains  a  benefice,  for  which  he  is  prose- 
cuted in  the  ecclesiastical  court  in  order  to  deprivation  ;  and  he  prays  a 
prohibition,  because  forgery  is  triable  at  common  law ;  but  the  prohibition 
was  denied,  for  the  forgery  is  touching  an  ecclesiastical  matter,  and  he  is 
suable  there  for  it  in  order  to  his  depnvation  only. 

Le^.  138;  Sid.  317;  Keb.  731,  763,  Sladery.  Smalbroke. 

||By  27  Geo.  3,  c.  44,  §  2,  no  suit  shall  be  commenced  in  any  ecclesi- 
astical court  for  fornication  or  incontinence,  or  for  striking  or  brawling  in 
any  church  or  churchyard,  after  the  expiration  of  eight  calendar  months 
from  the  time  of  the  offence.  This  statute  is  held  not  to  apply  to  proceed- 
ings for  deprivation  of  the  clerk  on  the  ground  of  fornication  ;  and  there- 
fore where  a  suit  was  instituted  in  the  spiritual  court  against  a  clerk, 
charging  (among  other  things)  fornication  committed  more  than  eight 
months  before  the  commencement  of  the  suit,  a  prohibition  was  directed  as 
to  proceeding  for  reformation  of  manners,  but  a  consultation  was  awarded 
as  to  proceeding  for  deprivation. 

Free  y.  Bargoyne,  6  Bam.  &  C.  400,|| 

If  the  spiritual  court  proceeds  against  a  man  for  writing  a  libel,  a  prohibi- 
tion lies ;  for  this  is  an  offence  indictable  at  common  law. 
Comb.  71. 

The  ecclesiastical  courts  cannot  punish  or  hold  plea  fro  refarmatione 

morum  in  case  of  legal  perjury,  or  pro  laswnefidei  m  a  temporal  matter ; 

as,  that  the  party  will  pay  a  debt,  make  a  feoffment,  &c.     So,  if  a  jury 

give  a  false  verdict,  they  cannot  be  punished  for  this  in  the  ecclesiastical 

courts. 
F.  N.  B.  43 ;  3  Roll.  Abr.  304. 

But,  for  perjury  in  their  own  courts,  and  in  matters  in  which  they  have 

cognisance,  as  matrimony,  tithes,  testaments,  &c.,  they  may  punish  and  no 

prohibition  lies. 
Jenk.  184 ;  Keilw.  39,  pi.  5. 

If  a  presentment  be  made  by  the  churchwardens  of  a  parish  in  the  eccle- 
siastical court,  that  J  S,  a  parishioner,  is  a  railer  and  sower  of  discord 
among  the  neighbours,  a  prohibition  lies ;  for  this  belongs  to  the  leet,  and 
not  to  this  court,  unless  it  was  in  the  church,  or  suchlike. 

3  Roll.  Abr.  386 ;  Hob.  346 ;  Hetl.  133. 

4.  Where  ike  Eeeknoiticai  Courts  determine  on  AeU  of  ParKameni, 

The  construction  of  acts  of  parliament  is  of  temporal  cognisance ;  so 
that  if  the  spiritual  courts  expound  them  in  a  different  sense  than  they 
ought  to  do,  a  prohibition  lies ;  as,  if  upon  the  statute  32  H.  8,  c.  38,  which 
only  prohibits  marriages  within  the  Levitical  degrees,  the  ecclesiastical 
courts  should  molest  or  call  in  question  marriages  without  those  degrees, 
a  prohibition  lies ;  because  they  act  contrary  to  that  which  is  declared  to 
be  lawful  by  the  statutes  of  the  realm.  But,  where  they  are  not  bounded 
by  any  law,  their  jurisdiction  still  continues,  and  therefore  within  the 
Levitical  degrees  they  are  still  judges  of  incest. 

4  Leon.  16 ;  Vaaffh.  306 ;  3  InsU  614,  618 ;  8  Lev.  64.    g  Vide  5  East,  346 ;  3  Ibid. 

473.1 
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So,  if  it  be  made  a  question  in  the  ecclesiastical  court,  Whether  the 
words  of  the  statute  26  H.  8,  c.  22,  have  given  sufficient  power  to  the 
archbishop  to  grant  marriage  licenses,  and  they  determine  against  the 
power,  a  prohibition  lies ;  for  by  this  they  determine  against  an  act  of 
parliament,  which  is  a  temporal  afiair :  but,  if  they  allow  the  power,  they 
may  determine  as  to  the  form  of  the  license,  the  notice,  and  odier  circum- 
stances requisite,  &c. ;  for  in  these  they  have  a  jurisdiction,  as  such  licenses 
have  been,  and  still  are,  notwithstandmg  this  statute,  of  ecclesiastical  cog- 
nisance. 

Jon.  359, 260. 

If  an  administration  is  granted  to  the  next  of  blood,  and  upon  this  an 
appeal  is  sued  to  the  delegates,  and  there  they  intend  to  revoke  the  said 
sentence,  and  to  grant  it  to  anotiier,  who  is  not  nearer  of  blood  by  our  law, 
but  is  by  the  ecclesiastical  law ;  a  prohibition  lies :  because  this  being 
ordained  by  statute  ought  to  be  interpreted  according  to  our  law. 

S  Roll.  Abr.  303. 

If  there  be  a  controversy,  whether  a  person  hath  disposed  of  the  guar- 
dianship of  his  child  pursuant  to  the  statute  12  Car.  2,  c.  24,  or  whether 
he  hath  revoked  such  di^osition ;  this  cannot  be  determined  in  the  eccle- 
siastical courts. 

Vent.  307 ;  Lady  Chester's  ease,  3  Keb.  30. 

On  a  motion  for  a  prohibition  to  the  ecclesiastical  court  to  stay  a  suit 
there  against  a  person  for  brawling  m  the  be%,  and  striking  a  man  there, 
the  statute  of  5  &  6  E.  6,  c.  4,  was  suggested ;  and  it  was  aSeged,  that  all 
statutes  are  construable  by  the  common  law,  and  that  the  person  striking 
was  mayor  of  the  town,  and  that  he  came  there  to  suppress  a  riot :  but  (oft- 
serUe  Holt)  the  prohibition  was  denied;  because  this  offence  was  conusable 
in  the  ecclesiastical  court  before  this  statute  ratione  loci ;  and  the  statute, 
though  it  provides  a  penalty,  does  not  alter  the  jurisdiction. 

S  Ld.  Raynu  850,  Wejmoath  v.  CoUins.  ySee  Ex  parte  Williams,  4  fiani.  &  C. 
313 ;  6  Dow.  &  Ry.  373.|| 

The  defendant  was  presented  in  the  ecclesiastical  court  for  working 

upon  holidays,  viz.,  carrying  hay  on  St.  John  Baptist's  day  in  church-time ; 

but  a  prohibition  was  granted,  because  this  was  out  of  the  statute  by  the 

very  words  of  the  act  5  &  6  £•  6,  c.  3,  it  being  a  work  of  necessity ;  and 

this  heins  an  holiday  by  act  of  parliament,  it  belong  to  the  judges  of  the 

common  law  to  determme  whether  it  was  broken  or  not. 
Godb.  S18,  Wheeler's  case. 

5.  In  tohat  Cfue»  they  have  a  ameurrent  JurudUiton^  and  may  determine  Incidents* 

The  ecclesiastical  courts  have  in  some  instances  a  concurrent  jurisdiction 
with  the  temporal  courts ;  as,  in  laying  violent  hands  on  a  clerk,(a)  a  pen- 
sion by  prescription,  &c.  So  that,  if  a  clergyman  be  beaten,  an  action  at 
law  lies  for  the  battery ;  as  also  a  suit  in  the  spiritual  court  for  irreverence 
to  his  character.  But  such  proceedings  in  Uie  ecclesiastical  court  must  be 
pro  salute  anima,  and  to  punish  the  sin,  not  to  recover  damages. 

3  Inst.  498;  9  E.  3,  Jbrtictdi  Ckrti  Cxo.  Eliz.  655;  6  Mod.  156.  Vide  4  Co.  30  a, 
in  the  Abbot  of  St.  Alban's  case,  (a)  Vent.  3, 130,  365 ;  Ld.  Raym.  578 ;  3  Salk.  550, 
pi.  10;  6  Mod.  353. 

But  if  a  clerk  be  arrested  by  {b)  process  of  law,  he  cannot  for  Ihis  sue  in 
the  ecclesiastical  court. 
fin.  FrMbUkn^  pL  31 ;  9  last  499.    (b)  li  a  penan  be  proceeded  agiinrt  for  de- 
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famation  in  the  spiritual  court,  for  givinff  evidence  in  a  court  of  Justice,  he  may  have 

a  prohibition,     firo.  Prohibiiionj  91 ;  3  Hulst.  S96;  Roll.  R.  61 Cook  sued  Webb 

in  the  spiritual  court  for  saying  that  he  had  a  basUardj  Webb,  the  defendant,  alleged  in 
the  spiritual  court,  that  the  plaintiflf  was  adjudged  the  reputed  father  of  a  bastard  by  two 
justices  of  peace,  according  to  the  statute,  whereupon  he  spoke  these  words,  and  they 
of  the  spiritual  court  accepted  his  confession,  but  would  not  allow  his  justification, 
wherefore  he  prayed  a  prohibition ;  which  was  granted  him.  Cro.  Ja.  535,  Webb  v. 
Cook. 

So,  if  a  clergyman  be  only  assaulted,  no  remedy  is  to  be  had  in  the 

spiritual  court,  but  in  thne  common  law  courts. 

Cro.  Eliz.  753,  Prynn's  case. 

So,  if  one  be  sued  in  the  ecclesiastical  courts  for  laying  violent  hands  on 
a  clergyman ;  the  party  being  an  officer  pr  constable  may  (a)  suggest,*  that 
the  plaintiff  made  an  affray  upon  another,  and  that  he,  to  preserve  the 
peace,  laid  hands  on  him,  and  so  have  a  prohibition. 

3  Inst.  608.  (d)  On  the  statute  5  &  6  E.  6,  c.  4,  against  brawling,  &c.,  in  a  church 
or  churchyard,  it  hath  been  held,  that  he  who  strikes  another  in  a  church  or  church- 
yard cannot  justify  or  excuse  himself  by  showing  that  the  other  assaulted  him.    Cro. 

Ja.  367. but  in  laying  hands  on  a  clerk  in  any  other  place  he  may  justify.     Moor, 

915 ;  Cro.  Eliz.  655. 

Also  it  is  said,  that  though  the  crime  of  laying  violent  hands  on  a  clergy- 
man be  within  the  express  words  of  the  statute  of  circumspecte  agcUisy  mat 
yet  the  party  is  not  punishable  in  the  spiritual  court  before  he  is  found 
guilty  in  a  temporal  court ;  and  that  if  he  be  proceeded  against  sooner,  a 
prohibition  lies. 

7  Mod.  80. 

In  case  of  criminal  conversation  with  a  man's  wife,  an  action  lies  at  com- 
mon law,  in  which  the  husband  recovers  damages,  and  the  offender  is 
likewise  punishable  in  the  ecclesiastical  court  for  adultery. 

Cro.  Car.  89;  Cro.  Ja.  538;  Jon.  440. 

So,  in  case  of  a  lewd  woman  who  hath  a  bastard  chargeable  on  the 
parish,  though  by  the  statute  7  Jac.  1,  c.  4,  she  is  to  be  sent  to  the  house 
of  correction,  yet  she  may  be  proceeded  against  for  incontinency  in  the 
spiritual  court. 

7  Mod.  80. 

The  defendant  libelled  against  plaintiff  in  the  ecclesiastical  court,  for 
having  solicited  the  chastity  of  his  wife,  after  the  plaintiff  had  been  indicted 
for  an  assault  upon  the  same  woman,  with  an  intent  to  ravish  her,  and 
convicted  and  fined  upon  it ;  and  after  an  action  of  assault  and  battery 
against  him  for  the  same  offence,  which  action  was  depending  at  the  same 
time  that  the  prosecution  was  in  the  spiritual  court ;  and  aU  this  matter 
appearing  on  the  pleadings,  the  question  was,  Whether  a  prohibition 
should  go  to  stay  the  proceedings  in  the  ecclesiastical  court,  or  a  consulta* 
tion  should  be  awarded  ?  and  it  was  held  in  this  case,  that  a  prohibition 
should  be  granted ;  for  that  this  bein^  an  attempt  and  solicitation  to  incon- 
tinence, coupled  with  force  and  violence,  it  did  by  reason  of  the  force, 
which  is  temporal,  become  a  temporal  crime  in  toto. 

3  Salk.  552;  7  Mod.  79,  Galizard  and  Rigault;  and  3  Ld.  Raym.  809,  S.  C;  where 
it  is  said  that  the  court  was  of  this  opinion ;  but  at  the  prayer  of  the  defendant's  coun- 
sel they  ordered  that  it  should  be  argued  by  ciyilians ;  but  afterwards,  an  apparent 
ftult  being  in  the  pleadings,  they  refused  to  hear  the  ciyilians,  and  gave  judgment  that 
the  prohibition  should  stand. 

So,  if  A  calls  B  whore  and  tkitf^  the  action  shall  be  sued  at  common 
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law ;  and  B  cannot  libel  against  A  in  the  spiritual  court  for  the  word 
whorej  and  have  an  action  at  law  for  the  word  t/def. 

3  Roll.  Abr.  395 ;  3  Ld.  Raym.  809.— So,  if  A  sajrs  of  B  :  You  are  a  bawd^  and  ihou 
heeput  a  hawdy*houui  the  keepinff  a  bawdy-house  being  a  matter  indictable  at  common 
law,  makes  the  whole  of  temporal  cognisance ;  but  calfing  whore  or  bawd  only  are  pun- 
ishable in  the  ecclesiastical  courts.  3  Salk.  553,  pi.  13;  3  Ld.  Raym.  809;  et  vide 
8  Inst.  488,  where  Lord  Coke,  Mere  ^riiuaUa  mmt  qtue  non  habent  mixturam  iempo' 
raUum.  / 

But  on  a  motion  for  a  prohibition  for  saying  of  a  parson  that  he  preaches 
nothing  but  lies  and  malice  in  the  pulpUy  on  suggestion  that  these  words 
were  actionable  at  common  law,  the  court  refused  to  grant  it ;  for  that 
these  words  concerning  and  relating  to  an  ecclesiasticd  person  and  an 
ecclesiastical  matter,  it  was  fit  to  be  tried  there. 

3  Ley.  17,  Crandon  y.  Walden. 

So,  where  the  words  were,  You  are  known  by  the  name  of  bawdy  JSTellj 
and  do  live  vrith  another  wom/m^s  husband;  and  an  action  being  brought  at 
law  for  these  words,  funded  on  a  special  damage  sustained  by  the 
defendant's  speaking  mem,  and  also  a  suit  in  the  ecclesiastical  court,  it 
was  moved  for  a  pndiibition;  for  being  actionable  at  law  by  reason  of  the 
special  damage,  the  party  ought  not  to  be  twice  punished  for  the  same 
offence ;  but  me  court  renised  to  grant  a  prohibition. 

3  Ld.  Raym.  1101,  Erans  v.  Brown. 

K  there  be  a  mutual  contract  of  marriage  between  a  man  and  a  woman 

per  verba  dejutaro^  and  either  of  them  remse ;  for  this  breach  of  contract 

an  action  lies  at  conunon  law  for  the  temporal  loss  to  the  party,  although 

there  might  have  been  a  remedy  in  the  ecclesiastical  courts  for  enforcing 

such  contract.(a) 

Salk.  34,  pi.  6, 130 ;  6  Mod.  155, 173 ;  Ld.  Raym.  386.  See  13  Mod.  314.  (a)  No 
suit  now  in  the  ecclesiastical  courts  to  compel  marriage  by  reason  of  any  contract,  &c., 
36  G.  3,  c.  33,  $  13. 

If  the  churchwardens  take  away  the  bells  of  a  church,  they  may  be  pro- 
ceeded against  in  the  ecclesiastical  courts  for  such  sacrilegious  taking ; 
and  the  rather,  as  they  are  churchwardens,  (6)  although  an  action  lies 
against  them  at  common  law  by  their  successors ;  and  me  remedy  in  this 
case  is  said  to  be  most  proper  m  the  spiritual  court,  because  at  common 
law  damages  only  are  recovered,  but  m  the  ecclesiastical  court  they  de- 
cree a  restitution  of  the  thing  in  specie. 

Carth.  467 ;  5  Mod.  411 ;  Sid.  381,  Welcome  t.  Lake.  (6)  It  is  said  in  3  Salk.  547, 
pi.  3,  that  a  prohibition  was  granted  to  stay  a  suit  in  the  ecclesiastical  court  for  taking 
away  two  bells  out  of  the  steeple,  for  these  reasons,  that  the  churchwarden  is  a  corpo- 
ration and  the  property  is  in  dim,  and  he  may  bring  trover  at  common  law;  et  nde 
3  Inst.  493 ;  Roll.  R.  355.    QVide  4  Term  R.  351.D 

J  S  sued  his  brother,  whom  his  father  made  executor,  for  his  reasonable 
part  of  the  goods  of  the  father,  in  the  spiritual  court,  according  to  the  cus- 
tom of  the  province  of  York ;  upon  which  a  prohibition  was  moved  for, 
and  it  was  insisted,  that  this  was  a  temporal  cause  founded  upon  a  cus- 
tom, and  that  there  was  an  original  form  in  the  register,  by  which  it  ap- 
peared that  it  was  a  matter  conusable  at  common  law :  but  it  was  holden 
by  three  judges,  in  the  absence  of  Hale,  that  in  this  case  both'  courts  had 
a  concurrent  jurisdiction.(c) 

3  Lev.  138,  Trafford  v.  Trafford.  (c)  Where  in  matters  of  legacies  the  courts  of 
equity  and  ecclesiastical  courts  have  a  concurrent  jurisdiction^  vtc2e  3  Vera.  47 ;  3  Vent 
363 ;  Prec.  Chan.  546. 

Vol.  Vm.— 31  X 
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If  a  parish  clerk  be  guilty  of  several  scandalous  offences,  which  are  pun- 
ishable at  common  law,  yet  he  may  be  proceeded  against  in  the  spiritual 
court  in  order  to  a  deprivation,  though  his  office  be  for  life. 

S  Ld.  Raym.  1506;  Fitzg.  189. 

It  is  laid  down  as  a  rule  in  a  great  variety  of  cases,  that  the  ecclesiastical 
courts  having  cognisance  of  the  principal  thing,  they  shall  have  it  of  inci- 
dents and  accessaries.  But  this  hath  been  understood  in  this  manner,  that 
if  such  incident  matter  be  merely  temporal,  or  if  a  temporal  matter  be 
pleaded  in  bar  to  an  ecclesiastical  demand,  they  must  proceed  in  the  eccle- 
siastical court,  according  to  the  temporal  law,  otherwise  they  will  be  pro- 
hibited. 

2  Inst.  493,  613;  19  Co.  65;  2  Bulst.  227;  Cro.  EUz.  66;  Hob.  12;  Hetl.  87; 
2  Roll.  Abr.  298;  Sid.  89,  161 ;  Cro.  Ja.  269;  Ld.  Raym.  73. 

As,  if  a  release  be  pleaded  to  a  demand  of  tithes,  or  payment  in  bar  of  a 
legacy,  which  can  only  be  proved  by  one  witness,  and  for  this  reason  is 
rejected  by  the  ecclesiastical  courts,  because  their  law  requires  two  wit- 
nesses ;  there  a  prohibition  will  be  granted. 

2  Roli.  R.  42;  Godb.  272;  Cro.  Eliz.  666;  Hob.  188,  247;  Lateh.  217;  Nay,  12; 
Moor,  413;  Vent.  291;  Sid.  161;  Show.  158;  Carth.  142;  2  Salk.  647«  pi.  1;  Ld. 
Raym.  220;  3  Mod.  283;  Comb.  160;  Holt,  752,  pi.  1. 

So,  although  tithes,  oblations,  mortuaries,  and  pensions  are  of  ecclesia- 
stical conusance,  yet,  if  to  a  demand  of  ihese  a  fnodu9{a)  or  custom  is 
pleaded,  such  custom,  like  all  others,  must  be  determined  in  the  temporal 
courts ;  and  (6)  if  the  ecclesiastical  courts  take  upon  them  to  determine  it, 
a  prohibition  will  lie. 

2  Inst.  653 ;  Latch,  48 ;  2  Lev.  63 ;  3  Balst.  231 ;  Rol.  Rep.  419 ;  2  Co.  45.  (a)  But 
if  a  modtu  be  there  pleaded  and  admitted,  no  prohibition  shall  ffo ;  «eccM,  if  the  qaestion 
be,  Modus  or  no  modtu,  2  Salk.  551,  pi.  13,  Per  Holt,  C.  J. — If  they  agree  in  the 
modua,  and  only  vary  in  the  manner  of  payment,  no  cause  for  a  prohibition.  Winch. 
33.  [So,  a  prohibition  shall  not  go  to  stay  a  suit  for  a  mortuary,  unless  the  custom 
hath  been  denied  in  the  spiritual  court.  Johnson  r.  Oldham,  1  Ld.  Raym.  609; 
12  Mod.  416,  S.  C.  (b)  Churchwardens  libel  against  the  rector,  that  there  hath  been 
time  out  of  mind,  and  is,  a  chapel  of  ease  within  the  parish :  and  that  the  rector  of  the 
parish,  time  out  of  mind,  hath  repaired  and  ought  to  repair  the  chancel  of  the  said 
chapel ;  and  that  the  chancel  being  out  of  repair,  the  defendant,  being  rector,  hath  not 
repaired  it.  The  rector  denied  the  custom  in  the  spiritual  court,  and  a  decree  was  made 
for  the  rector,  that  there  was  no  such  custom,  and  costs  were  taxed  there  for  the  rector. 
The  churchwardens  moved  for  a  prohibition ;  and  it  was  arprued  for  the  prohibition, 
that  it  ouffht  to  be  flp^nted,  because  it  appears  that  the  libel  is  upon  a  custom,  which 
the  defendant  hath  denied ;  and  it  may  be,  the  question  was  in  the  spiritual  court,  cus- 
tom or  not,  which  is  not  triable  there,  but  at  the  common  law ;  and  then  this  appearing 
upon  the  libel,  that  the  court  hath  no  jurisdiction,  a  prohibition  may  be  granted  after 
sentence.  But  all  the  court  held  the  contrary.  For  by  Holt,  C.  J. — ^The  reason  for 
which  the  spiritual  court  ought  not  to  try  customs  is,  because  they  have  different  notions 
of  customs,  as  to  the  time  which  creates  them,  from  those  which  the  common  law  hath ; 
for  in  some  cases  the  usage  of  ten  years,'  in  some  twenty,  in  some  thirty  years,  make  a 
custom  in  the  spiritual  court;  whereas  by  the  common  law  it  must  be  for  time  imme- 
morial. And  therefore,  since  there  is  so  much  difference  between  the  laws,  Uie  com- 
mon law  will  not  permit  that  court  to  adjudge  upon  customs,  by  which  in  many  cases 
the  inheritances  of  persons  may  be  bound.  But  in  this  case  that  reason  fails ;  for  the 
spiritual  court  is  so  far  from  adjudging  that  there  is  any  such  custom  which  the  com- 
mon law  allows,  that  they  have  adjudged  that  there  hath  not  been  any  custom  allowed 
by  their  law,  which  allows  a  less  time  than  the  common  law  to  make  a  custom.  And 
the  plaintiflfs  having  grounded  their  libel  upon  a  custom,  which  was  well  grounded  if 
the  custom  had  not  been  denied,  (for  libels  there  may  be  upon  customs,)  but  the  custom 
being  denied  and  found  no  custom,  it  is  not  reason  to  prohibit  the  court  in  executing 
their  sentence  against  the  plaintiffs :  for  the  design  of  the  motion  for  a  prohibition  is 
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onlj  to  excuse  the  plaintiffs  from  costs.  And  there  is  no  reason  but  that  thej  ought  to 
pay  them ;  since  it  appears  that  they  have  vexed  the  defendant  without  cause.  Church- 
wardens of  Market  Bosworth  v.  The  Rector  of  Market  Boswerth,  1  Ld.  Raym.  435. 

The  vicar  of  N  was  libelled  against  in  the  spiritual  court,  for  that  bv  custom  out  of 
mind,  the  vicars  of  N  had,  by  themselves  or  others,  said  and  performed  divine  service 
in  the  chapel  of  C,  for  which  there  was  such  a  recompense,  and  that  he  neglected. 
The  defendant  came  for  a  prohibition,  and  without  traversing  this  custom  suggested, 
that  ail  customs  were  triable  at  common  law.  And  it  was  urged,  that  it  was  enough 
for  a  prohibition  that  a  custom  appeared  to  charge  the  vicar  with  a  duty  for  which  be 
was  not  liable  of  common  right.  But  by  Holt,  C.  J.— A  parson  may  l>e  bound  to  an 
ecclesiastical  duty  by  custom,  and  when  he  is  bound  by  custom  the  spiritual  court  may 
punish  him  if  he  neglects  that  duty :  the  custom  might  have  a  reasonable  commence- 
ment by  composition  in  the  spiritual  court,  and  begin  by  an  ecclesiastical  act:  and  a 
bare  prescription  only  is  not  a  sufficient  ground  for  a  prohibition,  unless  it  coneems  a 
layman ;  whereas  here  it  is  an  ecclesiastical  right,  an  ecclesiastical  person,  and  an  ec- 
clesiastical duty,  and  the  prescription  not  denied.  Jones  v.  Stone,  1  Ld.  Raym.  578 ; 
S  Salk.  550,  S.  C.  And  ii  the  subject  of  the  suit  be  within  the  jurisdiction  of  the  spiri- 
tual court,  the  mere  suggestion  of  a  custom  in  the  pleadings  there,  if  they  do  not  go  on 
to  try  it,  will  be  no  ground  for  a  prohibition.  Dutens  v.  Robson,  1  H.  Black.  100;] 
||5  Barn.  &  G.  91. || 

But  if  there  be  but  one  witness  to  prove  a  nuncupative  will,  and  the 
ecclesiastical  court  refuse  the  probate  thereof,  because  to  every  such  will 
the  law  requires  two  witnesses,  no  prohibition  lies,  because  tiiere  is  no 
other  way  of  authenticating  such  will  but  in  the  spiritual  court. 

Garth.  143. 

So,  where  the  churchwardens  libelled  for  a  church-rate,  which  was 
sentenced  against  them,  and  then  they  appealed  to  the  metropolitan,  but 
pending  the  appeal  one  of  the  appellants  released  to  the  appellee  all  ac- 
tions, suits,  and  demands,  but  the  other  appellant  proceeded  in  his  and  his 
partner's  name  to  reverse  the  sentence ;  whereupon  the  appellee  prayed  a 
prohibition :  it  was  adjudged  that  no  prohibition  lay ;  for  the  principal 
matter  being  of  ecclesiastical  cognisance,  things  dependent  thereon  will 
be  so  too ;  and  whether  this  release  will  bar  both  tibe  churchwardens  is 
what  they  are  to  determine,  and  not  the  Court  of  B.  R. 

Yelv.  173;  Noy,  139;  Gro.  Ja.  334,  Starkey  v.  Barton  and  Gore. 

A  libel  was  exhibited  on  a  custom,  that  the  constable  of  the  town  should 
collect  the  rates  assessed  for  repairing  the  parish  church ;  which  he  refused 
to  do ;  and  on  a  motion  for  a  prohibition,  it  was  suggested,  that  it  was  not 
triable  there,  whether  the  party  was  constable  ana  duly  elected  or  not; 
but  the  court  denied  to  grant  one,  because  this  matter  is  pleadable  there, 
and  prohibitions  ought  not  to  go  unless,  upon  a  trial  of  the  matter,  their 
law  and  proceedings  cross  the  common  law,  and  in  that  case  a  prohibition 
lies  only  till  trial  here,  and  after  that  a  consultation  shall  be  granted. 

Hard.  510,  Goddin  v.  Wainwright 

But  it  hath  been  resolved,  that  if  a  feme  covert  sue  another  in  the  spi- 
ritual court  for  incontinence  with  her  husband,  and  recover  costs,  if  die 
husband  release  them  the  wife  is  barred ;  for  since  the  husband  is  liable  to 
the  charges  of  the  suit  expended  by  the  wife,  he  shall  have  the  costs  in 
recompense  ;  besides,  the  wife  cannot  have  a  chattel  interest  exclusive  of 
her  husband. 

5  Mod.  69;  Salk.  115,  pi.  4;  Ld.  Raym.  73,  Ghamberlain  v.  Hewitson.  See 
13  Mod.  891. 

But,  if  the  husband  and  wife  are  divorced  a  mensa  et  thoro^  and  the 
wife  has  alimony  allowed  her,  and  she  sues  for  defamation,  or  other  injury, 
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and  recovers  costs,  the  husband  releases  them,  yet  the  wife  shall  recover 
them ;  because  they  come  instead  of  that  she  has  expended  out  of  her 
alimony,  which  was  a  separate  maintenance,  and  not  in  the  power  of  the 
husband. 
Ld.  Raym.  74,  per  curiam, 

(M)  The  Offence  of  disobeying  a  Prohibition. 

The  disobeying  of  a  prohibition  is  a  contempt  to  the  superior  court  that 
awards  it,  and  punishable  by  attachment,  which  issues  against  the  judge 
and  party  (a)  for  proceeding  after  such  prohibition,  and  for  which  they  are 
subject  to  fine  and  imprisonment,  according  to  the  discretion  of  the  supe- 
rior court. 


F.  N.  B.  40 ;  Bro.  M.  t  Bro.  d1.  5,  pi.  9,  pi.  1 1 ;  And.  379.  (a)  Though  the  writ  of 
prohibition  was  not  directed  to  tlie  party.  19  H.  6,  54.  And  such  attachment  may 
DO  awarded  against  a  peer  of  the  realm.    31  E.  3,  3,  pi.  7,  3. 


An  attachment  was  granted,  upon  affidavit,  that  the  party  proceeded 
after  a  prohibition  delivered  to  him,  in  a  suit  for  a  seat  in  a  church  which 
the  plaintifT  claimed  by  prescription  ;  and  upon  his  appearance  and  exami- 
nation upon  interrogatories  he  confessed  the  matter,  and  was  fined  five 
marks. 

3  Jon.  46,  Dr.  Wainwiight's  case. 

And  not  onlj  an  attachment  lies  for  proceeding  in  the  same  cause  pend- 
ing a  prohibition,  but  also  for  institutmg  a  new  suit  for  the  same  thing ; 
as,  if  a  parson  libels  for  tithes,  and  a  prohibition  is  brought,  and  he  libels 
for  tithes  of  another  year,  the  first  not  being  determined,  an  attachment 
shall  be  awarded. 

Moor,  599;  Leon.  111. 

In  an  attachment  upon  a  prohibition,  the  plaintiff  shall  recover  damages 
and  costs  against  the  party  for  proceeding  after  the  writ  of  prohibition 
awarded. 

Cro.  Car.  559 ;  3  Jon.  138;  Vent  348;  3  Ley.  360. 

||A  proceeding  on  a  bail-bond  in  the  marshalsea  court,  assigned,  ac- 
cording to  the  practice  of  that  court,  to  one  of  the  officers,  is  not  a  pro- 
ceeding in  contempt  of  a  prohibition  from  chancery  restraining  the  original . 
action, 
lyeson  t.  Harris,  7  Ves,  351. 

Whether  a  prohibition  issue  providently  or  improvidently,  until  it  is 
superseded  a  proceeding  in  breach  of  it  is  a  contempt.  || 

^  Vide  title  "  Injunction,'*  vol.  b.^ 
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A  RELEASE  is  the  giving  or  discharging  of  a  right  of  action  which  a  man 
hath  or  may  claim  a^inst  another,  or  that  which  is  his ;  or,  it  is  the  con- 
veyance of  a  man's  interest  or  right  which  he  hath  to  a  thing  to  another 
who  hath  possession  (a)  thereof,  or  some  estate  therein.(6) 

(a)  Bat  it  is  contrary  to  the  natare  of  a  release  to  give  possession.    4  Co.  25 ;  Hatt 

65. And  therefore  one  tenant  in  common  cannot  release  to  his  companion,  because 

they  have  distinct  freeholds.    Co.  Lit  SCO.     (b)  A  release  cannot  operate  bat  upon 
an  estate,  interest,  or  right.    Roll.  Rep.  197. 

Releases  are  distinguished  into  express  releases,  or  releases  in  deed,  and 
those  arising  by  operation  of  law ;  and  are  made  of  lands  and  tenements, 
goods  and  chattels,  or  of  actions,  real,  personal,  and  mixed. 

Co.  Lit.  364  a. 

These  are  to  be  adapted  to  the  nature  of  the  case,  and  the  purposes  for 
which  the  release  is  intended ;  so  that  if  a  man  be  disseised  of  lands,  or 
dispossessed  of  goods,  and  release  all  actions,  he  may,  notwithstanding, 
enter  into  his  lands,  or  retake  his  goods,  the  right  and  property  being  sml 
in  him,  though  he  has  divested  himself  of  his  remedy. 

Hob.  163;  4  Co.  63. 

So,  where  a  man  has  divers  means  to  come  to  his  right,  he  may  release 
one,  and  yet  take  advantage  of  the  other :  but  if  a  man  has  not  any  means 
to  come  to  his  right  but  by  way  of  action,  there  by  a  release  of  all  actions 
his  right  by  judgment  of  law  is  ^one,  because  by  his  own  act  he  has  barred 
himself  of  aU  means  to  come  at  it 

8  Co.  153 ;  Co.  Lit.  386. 

Heretofore  releases  were  construed  with  much  nicety  and  great  strictness, 
and  being  considered  as  the  deed  or  grant  of  the  party,  were,  according  to 
the  rule  of  law,  taken  strongest  against  the  releasor.  They  now,  however, 
receive  such  interpretation  as  other  grants  and  agreements  do,  and  are 
favoured  by  the  judges  as  tending  to  repose  and  quietness. 

Dyer,  56,  57  a;  Plow.  389;  Hetl.  15;  8  Co.  148 ;  Show.  154. 

Hence  it  hath  been  established  as  a  general  rule  in  the  construction  of 
releases,  that  when  there  are  general  words  only  in  a  release,  they  shall  be 
taken  most  strongly  against  £e  releasor ;  but  where  there  is  a  particular 
recital  in  a  deed,  and  then  general  words  follow,  the  general  words  shall 
be  qualified  by  the  special  words. 

Mod.  99 ;  Ld.  Raym.  335;  /81  Cowen,  133 ;  1  Edw.  Eq.  34.gf 

For  the  better  understanding  hereof  we  shall  consider, 

(A)  Releases  that  are  express  and  by  Deed :    And  herein, 

1.  Of  the  Wordi  and  Ceremony  requmte  in  an  exprem  Seleaee. 

3.  How  far  a  Covenant  or  Jgreement  may  cperate  a$  a  Drfeammoe  or  Bdum* 

3.  How  far  a  Di^oeMon  by  Witt  may  operate  ae  a  Seleaee, 

(B)  Release  by  Operation  of  Law,  how  created,  and  the  Effect  thexeef. 

z2 
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(A)  Releases  that  are  express  and  by  Deed. 

(C)  Releases  of  Lands  and  Hereditaments,  how  they  inore :  Ajid  hereiny 
1.  CfBeka»e»  thai  inure  by  way  ^Mitter  ie  Estate. 

9.  Rtkaaet  by  way  cf  Mitter  le  Droit. 

3.  IUka$e$  thai  inure  by  way  cf  ExUnguitkmenL 

4.  Beka»a  thai  inure  by  way  ffEnlargcmenii  Jhd  therein^  cf  the  modtm  Manner 

<f  Qmoeyaneing  by  Lta»t  and  Be&iue. 

6.  WhaiEMiaieor  Iniere»tpat$e»bytheIUlea$e,'  Jnd  therein^  cf  the  TVordi  requisite 
to  an  Efdargemeni, 

(D)  Who  in  respect  of  their  Right  and  Interest  are  capable  of  releasing. 

(E)  Of  Releases  by  Executors  and  Administrators. 

(F)  How  far  the  Husband's  Release  shall  bind  the  Wife. 

.(G)  To  whose  Benefit  a  Release  shall  inure;  and  who  shall  be  bound  thereby, 
though  not  a  Party  to  the  Release. 

(H)  How  far  a  Possibility  or  Contingent  Interest  may  be  released. 

( I }  How  the  operative  Words  in  a  Release  have  been  construed :  And  therein,  of 
the  Words. 

1.  CZstiiM  and  Demandsj  what  are  rekaeed  thereby, 

9.  Sy  a  Releau  cf  all  AeUom  and  Suiti* 

(K)  Release,  in  what  Cases  restrained  to  the  special  Purpose  for  which  it  was 
given. 

(L)  What  Right  and  Interest  shall  be  said  to  be  released:  And  therein,  of  Mis- 
recitals  and  Exceptions  in  Releases. 


(A)  Releases  that  are  express  and  by  Deed :  And  bereint 
1.  Cfthe  Words  and  Ceremony  required  in  an  express  Eekase^ 

Littleton  tells  us,  that  the  proper  words  of  a  release  are  remtsisse^ 
relaxassej  et  quietum  clamasse^  which  have  all  the  same  signification.  Lord 
Coke  dLddSj{a)  renundarey  acquietare;  and  says  that  there  are  other  words 
which  will  amount  to  a  release :  as,  if  the  lessor  grants  to  the  lessee  for  life, 
that  he  shall  be  discharged  of  the  rent ;  this  is  a  good  release. 

Lit.  sect.  445 ;  Co,  Lit.  364.     (a)  Plow.  140. 

So,  it  hath  been  held,  that  a  pardon  by  act  of  parliament  of  all  debts  and 

judgments  amounts  to  a  release  of  the  debt,  the  word  pardon  including  a 

release. 

Sid.  765.-— So,  the  words  ei  reddidit  inure  as  a  release.  Cro.  Ja.  696.  So,  an 
obligee's  acknowledging  himself  on  good  consideration  satisfied,  or  discharged  of  all 
bonds,  debts,  and  demands,  is  in  judgment  of  law  a  good  release.  9  Co.  52 ;  Show.  331. 

/BThe  claims  of  the  government  in  an  official  bond  are  not  released  by 
the  laches  of  the  officer  to  whom  the  assertion  of  the  claim  is  intrusted, 
Dox  Y.  Po8tmaster«general,  1  Peters,  325. 

The  dischai^e  of  a  principal  debtor  from  imprisonment,  by  the  Secre- 
tary of  the  Treasury,  does  not  release  the  sureties. 

U.  States  T.  Stansbury  et  al.,  5  Peters,  575 ;  Same  r.  Sturges  et  al.,  I  Paine,  525.^ 
An  express  release  must  regularly  be  in  writing  and  by  deed,  according 
to  the  conunon  rule,  eodem  modo  quo  oritur  eodem  modo  dissolvitur;  so 
that  a  duty  arising  by  record  must  be  discharged  by  matter  of  as  hi^  a 
nature :  so  of  a  bona  or  other  deed. 

Co.  Lit.  264  b;  RoU.  R.  43 ;  9  Leon.  76, 913;  9  Roll.  Abr.  406;  9  Saund.  48; 
Moor,  573,  pL  787. 
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But  a  promise  by  words  may  before  breach  be  discharged  or  released  by 
words  only. 
Sid.  177 ;  d  Sid.  78 ;  Cro.  Ja.  483,  6S0. 

As  where  in  assumpsit  the  plaintiff  declared  that  the  defendant  for  valu- 
able consideration  assumed  to  go  a  certain  voyage  in  such  a  ship  before 
August  following,  and  alleged  a  breach  in  the  non-performance ;  to  which 
the  defendant  pleaded,  that,  before  any  breach,  the  plaintiff  the  fourth  of 
April  at  such  a  place  exaneravU  eum  of  the  saia  promise ;  on  demurrer  the 
plea  was  held  sufficient,  without  showing  how  he  discharged  him,  or  that 
such  discharge  was  in  writing. 

Cro.  Gar.  818,  Langdon  t.  Stokes. 

fiA  release  is  good  although  no  consideration  has  passed  to  the  releasor. 

Wentz  v.  Dehaven,  1  Serg.  &  R.  317;  Coe  y.  Hatten,  Ibid.  408 ;  Fitch  r.  Forman, 
14  Johna.  173 ;  Lattimore  r.  Hanson,  14  Johns.  330 ;  Wood  ▼.  Yoang,  5  Wend.  690. 
(But  see  Whitehill  T.  Wilson,  3  Penna.  Rep.  405;  Jackson  er  dem.  RooseTelty.  Stack- 
house,  1  Cowen,  133 ;  Miller  v.  Hemler,  6  Watts  &  S.  486 ;  Gibson  ▼.  Weiie  et  al., 
1  J.  J.  Marsh.  446.) 

A  parol  release  without  payment  or  satisfaction  is  no  extinguishment  of 
the  debt. 
Sigoaraey  ▼.  Siblej,  31  Pick.  101. 

Where  there  are  general  words  alone  in  a  release,  they  shall  be  taken 

most  strongly  against  the  releasor ;  but  where  there  is  a  particular  recital, 

and  general  words,  they  shall  be  qualified  by  the  particular  recital. 

Jackson  ▼.  Stackhouse,  1  Cowen,  133;  M^Intyre  ▼.  Williamson,  1  Edw.  34 ;  Rich 
▼.  Lord,  18  Pick.  333;  Lyman  ▼.  Clark,  9  Mass.  335;  Averill  v.  Lyman,  18  Pick. 
434  ;  Tuckerman  v.  Newhall,  17  Mass.  581 ;  Russell  v.  Coffin,  8  Pick.  143;  Deland 
T.  Amesbnry,  Man.  Co.,  7  Pick.  344. 

Parol  evidence  is  admissible  to  show  what  was  intended  to  be  released. 
West  Boylestoh  Man.  Co.  v.  Searle,  15  Pick.  335,  339.^ 

But  where  in  assumpsit  for  5/.  upon  exchange  of  a  horse,  to  be  paid 
upon  request,  the  defendant  pleaded  that  before  the  action  brought  the 
plaintiff  did  exonerate  him  of  this  agreement,  this  plea  was  resolved  to  be 
ill ;  for  though  a  parol  agreement  may  be  discharged  by  parol  before  cause 
of  action  accrued,  yet,  after  that,  it  cannot  be  discharged  but  by  deed ;  and 
here  the  cause  of  action  did  accrue  at  least  upon  request,  and  therefore  he 
should  have  pleaded  the  exoneration  before  the  request. 

Mod.  363 ;  3  Mod.  359,  S.  C,  Edward  ▼.  Weeks. 

In  trespass  for  riding  the  plaintiiTs  horse,  the  defendant  pleaded  that 
such  a  day  the  plaintin  exoneravit  him  of  the  trespass ;  and  mis  was  held 
an  ill  plea,  in  not  showing  that  the  discharge  was  in  writing. 

Sid.  393,  Westlake  V.  Perse. 

A  release  of  a  right  in  chattels  cannot  be  without  deed. 

Leon.  383,  per  Anderson,  C.  J. 

^In  Pennsylvania  a  mortgage  or  judgment  may  be  released  by  an  instru- 
ment not  under  seal. 

Wentz  Y.  Dehaven,  1  Serg.  &  R.  317 ;  Milliken  v.  Brown,  1  Rawle,  398;  Whitehill 
T.  Wilson,  3  Penn.  405. 

After  breach  of  a  scaled  contract  the  right  of  action  may  be  released 
by  parol. 

Dearbon  v.  Cross,  7  Cowen,  48  \  Lattimore  r.  Hanson,  14  Johns*  330 1  Silven  ▼.  Rey- 
nolds, 3  Harris.  875.    (See  Delacroix  V.  Bolkley,  13  Wend.  71 ;  Harrison  v.  Close 
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S  Johns.  448 ;  Crawford  ▼.  Millspaagh,  13  Johns.  87 ;  Seymoar  y.  Mintunii  17  Johns. 
169 ;  Palmer  v.  Green,  6  Conn.  14 ;  1  fiibb,  373,  287.) 

A  release  which  is  not  accepted  has  no  effect. 

Buck  v.  Sanders,  1  Dana,  189. 

A  release  entered  of  record  by  a  verbal  direction  in  open  court,  is  va- 
lid under  the  statute  of  frauds ;  tne  clerk  being  considered  as  the  agent  of 

both  parties. 
Boyken  v.  Smith,  3  Manf.  lOS.a' 

3.  How  far  a  Covenant  or  Jigreemeni  may  operate  a$  a  Defeaeanu  or  Bekase* 

A  covenant  perpetual,  as  that  the  covenantor  will  not  sue,  without  any 
limitation  of  time,  is  a  defeasance  (a)  or  absolute  release.  And  this  con- 
struction has  been  made  to  avoid  circuity  of  action ;  for  if  in  such  case  the 
party  should,  contrary  to  his  covenant,  sue,  flie  other  party  would  recover 
precisely  the  same  damages  which  he  sustained  by  the  other's  suing.(6)  But 
if  the  covenant  be,  that  he  will  not  sue  till  such  a  time,  this  does  not 
amount  to  a  release,  nor  is  it  pleadable  in  bar  as  such,  but  the  party  hath 
remedy  only  on  his  covenant. 

Moor,  23,  pi.  80,  811 ;  Roll.  Ahr.  939  ;  Bridg.  118;  3  Balst.  95,  290;  Hard.  113; 
3  Lev.  41 ;  2  Salk.  573,  pi.  1,  575,  pi.  4;  2  Ld.  Raym.  786;  Carth.  210;  Ld.  Raym. 
419,  691;  {2  Johns.  Rep.  186,  Cuyler  ▼.  Cuyler.}  (a) A  defeasance  is  only  a  conditional 
release,  and  may  be  executed  as  well  after  as  at  the  time  of  the  original  contract. 

2  Saund.  48 ;  Cro.  Eliz.  623.  (6)/8Scriba  v.  Deanes  etal.,  1  Brockenb.  166 ;  Garnet's  Ex. 
T.  Macon,  2  Brockenb.  185 ;  Clark  y.  Bash,  3  Cowen,  151 ;  Phelps  v.  Johnson,  8  Johns. 
54 ;  Ward  v.  Johnson,  1  Manf.  45 ;  S.  C.  6  Munf.  8 ;  Jackson  ▼.  Stackhouse,  1  Cowen, 
122;  Reed  v.  Shaw,  1  Blackf.  245;  Gamett  v.  Macon,  6  Call.  308;  Crane  v.  Ailing, 

3  Green,  423;  Hastings  y.  Dickinson,  7  Mass.  153;  Shed  v.  Pierce,  17  Mass.  623; 
Sewall  Y.  Sparrow,  16  Mass.  24 ;  Uphaxn  v.  Smith,  7  Mass.  265 ;  Ruggles  v.  Patten, 
8  Mass.  480.8^ 

As  in  debt  upon  an  obligation  the  defendant  pleaded  that  the  plaintiff 
by  indenture,  &c.,  did  covenant  that  he  would  not  sue  the  bond  before 
Michaelmas,  intending  thereby  that  this  was  a  suspension  of  the  action, 
and  consequently  a  release ;  but  upon  demurrer  the  court  adjudged,  that 
it  only  amounted  to  a  covenant,  and  that  for  breach  thereof  an  action  of 
covenant  would  lie. 

Cro.  Eliz.  352 ;  And.  307 ;  Roll.  Ahr.  939,  Deux  y.  Jefleries. 

So,  if  the  obligee  covenants  and  grants  to  and  with  the  obligor,  that 

during  ninety-nine  years  he  will  not  put  the  bond  in  suit ;  this  is  only  a 

covenant  on  which  an  action  will  lie,  but  it  cannot  be  pleaded  in  bar  of 

the  bond. 

Carth.  63 ;  Salk.  573,  pi.  1,  AilofTe  v.  Scrimshire ;  and  vide  Show.  46,  S.  C. ;  /8 Rowley 
Y.  Stoddart,  7  Johns.  207 ;  Chandler  y.  Herrick,  19  Johns.  129 ;  Clopper  y.  Union 
Bank,  7  Harr.  &  J.  103 ;  Berry  y.  Bates,  2  Blackf.  119 ;  Palmer  y.  Ureen,  6  Conn. 
14 ;  Perkins  y.  Gilman,  8  Pick.  229.0^ 

/9A  covenant  to  suspend  proceedings  on  a  judgment  until,  &c.,  is  not  a 
release  of  the  judgment. 
Scriba  y.  Deans  et  al.,  1  Brockenh.  166. 

A  parol  release  of  a  judgment  may  be  enforced  in  equity  as  an  agree^ 
ment  not  to  sue,  provided  uiere  be  a  consideration. 
Whitehill  y.  Wilson,  3  Penna.  R.  405. 

A  bond  not  to  sue  unless  in  a  future  contract,  amounts  to  a  release  of 
existing  claims. 

Cnyler  Y.  Cuyler,  2  Johns.  186;  Jackson  y.  Stackhouse,  1  Cowen,  122;  LindoY. 
Lindo,  1  BeaY.  496 ;  Crane  y.  Ailing,  3  Green,  423.^^ 
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3  So,  also,  a  covenant  not  to  sue  on  a  bond  during  the  life  of  the  obligor, 
that  if  any  person  to  whom  the  obligee  should  assign  the  bond  should 
recover  the  principal,  the  obligee  would  pay  the  obligor  interest  during  his 
life  on  the  amount  recovered,  was  held  no  bar  to  an  action  by  an  assignee 
of  the  bond  in  the  name  of  the  obligee,  since  such  covenant  did  not  amount 
to  a  release. 

Morley  ▼.  Freer,  6  Bing*  547. 

So,  also,  if  the  covenant  be  conditional  and  the  condition  not  performed ; 
as  where  a  creditor  covenanted  (in  an  assignment  of  effects  to  trustees  for 
creditors)  not  to  sue  the  debtor  if  the  trustees  fairly  accounted  for  the  effects, 
and  the  trustees  refused  to  account,  the  covenant  was  held  not  a  release  of 
the  debts. 

Kesterton  v.  Savery,  2  Chitt  541.|| 

If  two  are  jointly  and  severally  bound  in  an  obli^tion,  and  the  obligee 
by  deed  (a)  covenants  and  agrees  not  to  sue  one  of  them ;  this  is  no  re- 
lease, and  he  may  notwithstsmding  sue  the  other. 

Cro.  Car.  551 ;  March,  95 ;  2  Salk.  575,  pi.  3 ;  Ld.  Raym.  668.  See  123Iod.  415, 
448,  550,551;  {8  Term,  168;  Dean  r.  Newhall,  2  Johns.  Rep.  448;  Harrison  v. 
Close  &  Wilcox,  2  Sannd.  48  a,  note  (1)  by  Seij.  Williams.}  But  if  two  are  jointly 
and  severally  bound  in  a  bond,  a  release  to  the  one  discharges  the  other.  Ld.  Raym. 
420 ;  iSJay  v.  Wurtz,  2  Wash.  C.  C.  R.  269 ;  Willings  v.  Conseqna,  1  Peters,  C.  C.  R. 
302 ;  United  States  ▼.  Thompson,  I  Gilpin,  621 ;  Griffith  y.  Chew,  8  S.  &  R.  17;  Eich- 
elberger  v.  Morris,  6  Watts,  42 ;  Milliken  v.  Brown,  1  Rawle,  391 ;  Burson  ▼.  Kin- 
caid,  3  Penna.  60;  Hostetter  ▼.  Kaufman,  11  Serg.  and  R.  149;  Averhill  ▼.  Lyman, 
18  Pick.  346 ;  Rowley  v.  Stoddart,  7  Johns.  207.  (See  Harrispn  ▼.  Close,  2  Johns. 
448.)  Catskill  Bank  y.  Messenger,  9  Cowen,  37 ;  Tuckerman  v.  Newhall,  17  Mass. 
581 ;  Cocks  v.  Nash,  4  M.  &  Scott,  162;  Horine  ▼.  Wood,  Pr.  Dec.  277;  Crane  v. 
Ailing,  3  Green,  423;  Am.  Bank  y.  Doolittle,  14  Pick.  123;  Goodnow  y.  Smith, 
18  Pick.  414 ;  Wiggin  ▼.  Tudor,  23  Pick.  434 ;  Carnegie  y.  Morrison,  2  Met.  381 ;  Ward 
y.  Johnson,  13  Mass.  148.  A  receipt  in  full  to  one  joint  obliffor  on  his  paying  his  pro- 
portion of  the  debt,  is  not  a  discharge  of  the  others.  Chandler  y.  HerricK,  19  Wend. 
129 .g^  QBut  a  coyenant  not  to  sue  one  is  not  a  release,  and  does  not  discharge  the  other. 
Dean  y.  Newhall,  8  Term  R.  168 ;  Button  y.  Eyre,  6  Taunt.  289,  and  see  Twopenny  y. 
Young,  3  Bam.  &  C.  208  ;||  /dGamet's  Exec.  y.  Macon  et  al.,  2  Brockenb.  125.  De  Zeng 
y.  Bauy,  9  Wend.  336;  Bank  of  Chenango  y.  Osgood  et  al.,  4  Wend.  607;  Catskill 
Bank  y.  Messenger,  9  Cowen,  37 ;  Rowley  y.  Stoddart,  7  Johns.  207 ;  Chandler  y. 
Herriek,  19  Johns.  129 ;  Harrison  y.  Close,  2  Johns.  448 ;  Tuckerman  y.  Newhall, 
17  Mass.  581 ;  Ward  y.  Johnson,  6  Munf.  8 ;  Gibson  y.  Weire,  1  J.  J.  Marshall,  446 ; 
Lane  y.  Owens,  3  Bibb,  247;  Shotwell  y.  Miller^  Coxe,  81 ;  Shed  y.  Peirce,  17  Mass. 
623 ;  Sewall  y.  Sparrow,  16  Mass.  24 ;  RucfffleS  y.  Patten,  2  Mass.  480.  What  re- 
lease to  one  will  discharge  the  rest  of  seyeral  obligors  and  e  eontroy  see  Gramett  y.  Macon, 
6  Call,  308 :  Clagett  y.  Salmon,  5  Gill.  &  Johns.  314.  A  bond  of  indemnity  to  one  of 
two  joint  and  seyeral  obligees,  in  receiying  payment  of  his  half  of  the  debt,  is  not  a  dis- 
charge of  the  other.  Shotwell  y.  Miller,  Coxe,  81.  A  promise  by  the  holder  of  a  joint 
and  seyeral  note  to  one  of  the  makers  who  had  made  part  payment,  that  he  would  look 
to  the  other  for  payment  of  the  balance,  is  without  consideration,  and  no  defence  to  an 
action  against  the  one  to  whom  the>promise  was  made,  to  recoyer  the  balance.  Smith 
y.  Bartholomew,  1  Met.  276.  A  release  to  the  principal  debtor  discharges  the  endors- 
ers, but  a  release  to  the  endorsers  on  receiying  part  payment  is  no  discharge  of  the 
principal  debtor.   Commercial  Bank  y.  Cunningnam,  24  Pick.  270.gf 

^A  release  of  one  joint  trustee  who  is  not  in  default,  is  not  a  release  of 
his  co-trustees. 
Kirby  y.  Turner,  Hopk.  309;  S.  C,  6  Johns.  Ch.  242. 

A  release  of  a  joint  debtor  with  the  consent  of  his  co-debtor,  does  not 
discharge  the  debt. 
Rogers  y.  Hosack's  Exrs.,  18  Wend.  319. 

Although  at  law  a  release  to  one  of  two  joint  debtors  release  both,  yet 
Vol.  VIII.— 32 
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equity  will  not  give  the  release  an  operation  beyond  the  intention  of  the 
parties  and  the  justice  of  the  case. 
Clagett  T.  Salmon,  5  Gill  &  Johns.  314. 

A  release  by  operation  of  law  of  one  joint  debtor  without  any  act  or 
co-operation  of  the  creditor  does  not  release  the  remaining  debtors. 
Ward  y.  Johnson,  13  Mass.  148. 
It  must  be  a  technical  release,  under  seal. 
Shaw  T.  Pratt,  ^2  Pick.  305 ;  Smith  t.  Bartholemew,  1  Met.  376.0^ 

A  covenants  with  B  to  pay  him  300/.  for  the  use  of  the  wife  of  A  only 
for  her  life ;  in  covenant  brought  on  this,  and  breach  assigned  that  there 
was  so  much  of  the  300/.  arrear,  defendant  pleads  that  there  was  another 
indenture  between  him  and  the  plaintiff  since  the  date  or  delivery  of  the 
deed  of  covenant  declared  in,  reciting  the  said  covenant  and  agreement 
for  the  payment  of  the  300/.,  wherein  it  was  covenanted  and  agreed,  that 
so  long  as  A  and  his  wife  did  cohabit,  the  payment  of  the  300/.  should 
cease ;  and  avers,  that  they  did  cohabit  for  the  time  the  said  arrear  became 
due,  and  pleads  this  in  bar  of  the  first  agreement ;  and  though  in  this  case 
there  could  not  have  been  any  great  mischief  in  construing  the  deed  pleaded 
a  defeasance  or  release,  there  being  no  other  parties  to  the  deed ;  yet,  as 
this  was  a  sum  in  gross,  and  the  covenant  temporary  and  not  perpetual,  it 
was  adjudged  no  bar. 

3  Vent  817,  Gawden  y.  Draper;  Ld.  Raym.  691,  S.  C, cited /mt Holt,  and  admitted 
to  be  fifood  law ;  but  he  said,  that  if  the  300/.  had  been  a  rent,  he  should  have  been  of 
opinion  that  the  second  deed  would  haye  amounted  to  a  grant  of  the  rent  for  the  said 
time ;  and  yide  Ley.  152. 

If  the  collateral  ancestor  of  the  disseisee  release  to  the  disseisor  with 
warranty,  and  the  disseisor  make  a  deed  reciting  the  release  with  war- 
ranty, and  covenant,  though  he  be  impleaded  or  ousted,  yet  he  will  not 
take  advantage  of  the  deed  or  warranty,  that  is  a  defeasance ;  and  if  the 
disseisor  plead  the  release  with  warranty  in  bar  of  an  action  brought  by 
the  disseisee,  he  shall  be  rebutted  from  the  warranty  by  his  own  deed. 
But  in  this  case  if  the  disseisor  had  covenanted  only  not  to  bring  a  vmr" 
rarUia  chartay  or  not  to  vouch,  there  it  would  only  have  been  a  covenant, 
because  there  would  have  remained  a  remedy  upon  the  warranty. 

43  Ass.  pi.  44 ;  Co.  Lit.  265 ;  Ld.  Raym.  690,  cited. 

A  having  a  rent-charge  issuing  out  of  three  acres,  B  purchased  two 
acres  thereof,  and  A  covenanted  and  granted  to  and  with  B  not  to  distrain 
in  those  two  acres  for  the  rent.  By  Glanvil  it  was  held  a  release  ;  but 
Anderson  contra  ;  but  per  cur. — If  it  be  a  release,  the  tenant  of  the  other 
acre  may  plead  it,  for  thereby  the  rent  wa«  extinct. 

Noy,  6. 

/0  ^Vhere  a  portion  of  a  lot  of  ground  subject  to  an  annual  rent-charge 
was  taken  for  public  use,  and  a  portion  of  the  damages  paid  to  the  owner 
of  the  rent ;  it  was  held,  that  the  rent  was  apportioned  and  reduced  in  pro- 
portion to  the  quantity  of  the  lot  taken  for  public  use. 

Cuthburt  y.  Kuhn,  3  Whart.  357. 

A  release  of  a  part  of  land  out  of  which  a  ground-rent  issues,  does  not 
extinguish  the  whole  rent,  but  leaves  the  remainder  subject  to  its  due  pro- 
portion. 

Ingersoll  y.  Sergeant,  1  Whart.  337. 
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(A)  Releases  that  are  express  and  by  Deed. 

Where  a  mortgagee  whose  mortgage  was  a  lien  on  two  parcels  of  land, 
subsequently  sold  by  the  mortgagor  to  different  persons,  releases  the  parcel 
last  sold,  without  notice  of  the  fi^t  sale,  he  does  not  thereby  discharge  the 
parcel  not  released. 

Patty  y.  Pease,  8  Paige,  377 ;  but  see  Parkman  ▼.  Welsh,  19  Pick.  3S1 ;  Hicks  y. 
Bingham,  11  Mass.  300. 

If  a  person  indebted  devise  his  estate  to  several,  and  the  creditors  re- 
lease the  land  of  one  of  the  devisees  from  the  payment  of  his  proportion, 
he  cannot  recover  such  proportion  from  the  other  devisees. 

Gibson  y.  M^Cormlck,  10  Gill.  &  J.  67.0^ 

If  A  be  bound  to  B  in  a  certain  sum,  and  B  covenant  and  grant  with  C, 
a  stranger  to  the  bond,  that  if  A  do  such  a  thing  the  obligation  shall  be 
void ;  this  does  not  amount  to  a  release. 

Bro.  Eairanger  al  Fadt^  pi*  di- 
ll And  a  deed  ivier  partes  cannot  operate  as  a  release  to  a  stranger.  There- 
fore  a  charter-party  made  between  A  and  B  in  consideration  of  a  former 
charter-partv  between  A  and  C,  which  former  charter-party,  in  considera- 
tion of  tiie  freight  B  was  to  pay,  was  thereby  declared  null  and  void ;  A 
agreeing  to  cancel  the  first  in  consideration  of  the  second,  and  C  being 
thereby  acquitted  of  all  claims  which  A  might  have  against  him  in  virtue 
of  the  first  charter-party,  was  held  not  to  operate  as  a  release  from  A  to  C 
of  the  first  charter-party. 

Stom  y.  Gordon,  3  Manle  &  S.  308 ;  and  see  Carstairs  y.  Rolleston,  6  Tannt  651.|| 

If  a  letter  of  license  contain  the  following  words,  viz.,  that  if  the  creditor 
sue  within  such  a  time  his  debts  shall  be  forfeited,  such  license  is  pleada- 
ble in  bar  as  a  release  ;  for  the  words,  siwll  heforfeiiedj  make  an  absolute 
defeasance  upon  a  suit  commenced. 

Garth.  64,  210 ;  Show.  46,  330,  350 ;  3  Show.  446. 

Oblisee  reciting  the  bond  covenants  to  save  the  obligor  harmless ;  it  is 

an  absolute  release  ;  and  if  upon  a  contingency,  it  is  a  conditional  release, 

because  it  has  an  express  relation  to  the  bond. 

3  Salk.  573,  pi.  3 ;  /g  Clark  y.  Bash,  3  Cowen,  151 ;  Lane  et  al.  y.  Owings,  3  Bibb, 
347;  Peddicord  y.  Hill's  admr.,  4  Monr.  373  ;  Garnett  y.  Macon,  6  Call.  308.  But  a 
bond  giyen  by  one  of  seyeral  partners  to  a  debtor  of  the  firm,  to  saye  him  harmless,  can- 
not be  pleaded  as  a  release  or  given  in  eyidence  in  action  by  the  firm.  Emerson  y. 
Bailis,  19  Pick.  55.^ 

An  award  that  all  suits  shall  cease  hath  the  effect  of  a  release,  and  the 
submission  and  award  may  be  pleaded  in  discharge  as  well  as  a  release. 

3  Mod.  328,  Strangford  y.  Green ;  /g  Cox  y.  Jagger,  3  Cowen,  638 ;  Shepherd  y. 
Ryers,  15  Johns.  497 ;  Hepburn  et  al.  y.  Auld,  1  Cranch,  332.gr 

^On  an  award  directing  each  party  to  release  to  the  other  within  a  given 

time,  neither  party  can  insist  upon  a  release,  without  offering  to  execute 

one  on  his  part. 
M*Neil  y.  Magee,  5  Sumner,  344.gr 

3.  How  far  a  Diaponiion  by  Will  may  operate  at  a  JRekaae. 

It  seems  agreed,  that  a  will,  though  sealed  and  delivered,  cannot  amount 

to  a  release,  because  it  is  ambulatory  and  revocable  during  the  testator's 

life ;  also  by  reason  of  the  executors'  consent  requisite  to  every  disposition 

of  a  personal  thing  by  will,  and  the  injury  that  might  accrue  to  the  testator's 

creditors  were  a  will  allowed  to  operate  as  a  release. 
Stil.  386 ;  Vent.  39. 
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(A)  Releases  that  aie  express  and  by  Deed. 

And  therefore  where  in  debt  upon  an  obligation,  by  the  representative 
of  a  testator,  the  defendant  pleaded,  that  the  testator  by  his  last  will  in 
writing  released  to  the  defendant,  this  was  adjudged  ill,  and  that  no  ad- 
vantage could  be  taken  hereof  by  plea. 

Sid.  431,  Pidgeon  ▼.  Harrison. 

But  it  hath  been  held  in  equity,  that  though  a  will  cannot  inure  as  a  re- 
lease, yet,  provided  it  were  expressed  to  be  the  intention  of  the  testator 
that  the  debt  should  be  discharged,  the  will  would  operate  accordingly ; 
and  Lord  Cowper  said,  that  in  such  case  it  would  be  plainly  an  absolute 
discharge  of  the  debt  though  the  testator  had  survived  the  legatee. 

1  P.  Wms.  83,  pi.  16,  Elliot  t.  Davenport;  3  Vem.  731,  S.  G.    O^ee  3  Atk.  581.D 

So,  in  another  case,  it  was  held  by  Lord  King,  that  a  release  by  will  can 
only  operate  as  a  legacy,  and  must  be  assets  to  pay  the  testator's  debts ;  and 
if  a  debt  so  released  by  will  be  afterwards  received  by  the  testator  himself 
in  his  lifetime,  the  legacy  is  extinct,  and  such  release  by  will  intimates  no 
more  than  that  the  executors  shall  not  afte>  the  testator's  death  trouble  or 
molest  the  debtor. 

3  P.  Wms.  333,  p).  95,  Rider  ▼.  Wager.  [See  the  cases  of  Sibthorpe  t.  Moxom, 
and  Toplis  t.  Baker,  vol.  vi.  p.  337.] 

A  devised  to  his  servant  B  a  legacy  of  50/.  and  20/.  per  ann.  for  his  life ; 
and  by  his  will  acquits,  exonerates,  and  discharges  B  of  all  debts,  accounts, 
reckonings,  and  demands  whatsoever  at  the  death  of  the  testator :  B  had  a 
trunk  of  testator's  in  which  were  medals,  jewels,  &c.,  and  it  was  made  a 
doubt,  and  directed  to  be  tried  at  law,  whether  by  these  words  the  trunk, 
&c.,  passed  or  not. 

3  Vem.  115,  Fish  t. 

A  devises  100/.  to  B,  and  by  his  will  releases  to  B  all  debts  and  de- 
mands; and  afterwards  A  lends  B  100/.,  and  the  question  was.  Whether 
the  will  should  discharge  the  100/.  lent  without  any  new  publication?  The 
court  doubted ;  however  they  decreed  payment  of  the  100/.  legacy,  and 
left  the  executor  to  recover  tihe  100/.  lent,  if  he  could,  at  law. 

3  Vent.  136,  Roberts  y.  Bennet. 

If  a  debt  is  mentioned  to  be  devised  to  the  debtor  without  words  of  re- 
lease or  discharge  of  the  debt,  and  the  debtor  die  before  the  testator,  this 
will  be  a  lapsed  legacy,  and  the  debt  will  subsist 

3  Vem.  533,  admitted. 

[In  the  will  of  John  Adair  was  the  following  clause  :  "I  devise  to  my 
brother,  the  Rev.  Mr,  Adair,  2000/.  I  also  return  him  a  bond  for  400/. 
with  interest  due  thereon,  which  he  owes  me."  It  appeared  by  the  Master's 
report,  that  the  above  bond  was  a  joint  bond  in  the  Scotch  form  by  the 
testator's  brother  and  his  son.  The  question  was.  Whether  this  disposi- 
tion of  the  bond  by  the  will  amounted  to  a  release,  or  was  only  a  legacy, 
and  therefore  lapsed  by  the  death  of  the  testator's  brother  in  his  lifetime, 
and  the  bond  was  still  remaining  in  force  against  the  co-obligor  and  exe- 
cutor of  his  &ther  ?  Lord  Chancellor — There  is  not  the  least  doubt  as  to 
the  bond.  It  is  distbctly  a  legacy  to  the  brother.  The  inquiry  directed, 
whether  it  remained  in  the  hands  of  Mr.  Adair,  shows  what  the  court  thought 
at  the  hearing.  There  is  no  foundation  therefore  for  Thomas  Adair,  the 
son,  to  have  the  bond  delivered  up. 

Maitland  y.  Adair,  3  Yes.  jnn.  331.]    ||See  3  Price,  34.g 
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(B)  Release  by  Operation  of  Law,  &c. 

fi  A  was  indebted  150/.  on  bond  to  B,  who  in  her  will  bequeathed  to  A 
two  hundred  pounds  in  specie,  ^^  provided  he  brings  no  account  against 
me  or  my  estate,"  &c.  DubUabir  whether  this  bequest  operates  as  a  re- 
lease of  the  bond. 

Massey  ▼.  Learning,  4  Dallas,  133. 

Where  a  creditor  by  will  leaves  a  legacy  to  his  debtor,  it  is  not  a  release 

of  the  debt. 

Rickets  y.  Livingston,  3  Johns.  Ca.  97;  Stagey.  Beekman,  3  Edw.  Ch.  89 ;  Ladson 
T.  Ward,  De8auss.314;  Strong  y.  Williams,  13  Mass.  391 ;  Owin^s'  Exrs.y.  Owings, 
1  Harr.  &  Gil.  484 ;  Partrid&re  y.  Partridge,  3  Harr.  &  J.  63 ;  Mulheron*s  Exrs.  y. 
Gillespie,  13  Wend.  349 ;  Clark  y.  Bosardns,  13  Wend.  67.  But  see  Guignard  y. 
Mayrant,  4  Desauss.  614;  Kelly  y.  Kelly's  Exrs.,  6  Rand.  176;  Williams  v.  Crary, 
5  Cowen,  368 ;  S.  C,  8  Cow.  346 ;  4  Wend.  443 ;  Ward  y.  Coffield,  1  Dey.  £q.  108. 
See  title  '« Legoek^^^^  D.,  vol.  6,  p.  310.gr 

||A  mere  declaration  by  a  testator  to  his  bond  debtor,  that  he  will  not 
sue  for  the  money,  is  not  sufficient  to  constitute  a  release ;  but  if  such  de- 
claration be  reduced  into  writing,  and  by  a  testamentary  paper,  this  may 
operate  as  a  gift  of  the  money  due  on  the  bond. 

Reeyes  y.  Brymer,  6  Ves.  519, /»er  Master  of  the  Rolls.  || 

$  Where  a  father  loaned  a  sum  of  money  to  his  son  for  the  purpose  of 
enabling  him  to  engage  in  trade,  and  persuaded  him  to  continue  m  trade 
against  his  inclination,  whereby  the  son  sufiered  great  losses ;  the  father 
on  his  death-bed  caused  a  note  taken  by  him  from  the  son  for  the  amount 
loaned,  to  be  burned ;  held,  that  the  burning  of  the  note  amounted  in  equity 
to  a  release  of  the  debt. 

Gilbert  y.  Wetherill,  3  Sim.  &  Sta.  354. 

A  bequest  of  a  debt  to  the  debtor  operates  by  way  of  extinguishment 
and  release  of  the  debt ;  so  a  bequest  of  the  residue  comprehending  the 
debt  is  equivalent  to  an  express  bequest  of  the  debt. 

Hobart  y.  Stone,  10  Pick.  315.gr 

(B)  Release  by  Operation  of  Law,  how  created,  and  the  Effect  thereof. 

Releases  by  operation  of  law  are  created  Sometimes  by  deed,  or  may 
be  without ;  as,  if  the  lord  disseise  the  tenant,  and  make  a  feoffment  in 
fee :  or,  if  the  disseisee  disseise  the  disseisor's  heir,  and  make  a  feoffment 
in  fee  ;  this  is  a  release  in  law  of  the  seignory  in  the  first  case,  and  both 
of  the  right  and  action  of  the  disseisee  in  the  second. 

Co.  Lit.  364  b. 

If  a  disseisee  release  to  his  disseisor's  lessee  for  life,  his  right  is  gone 
for  ever ;  but  if  he  disseise  his  disseisor's  heir,  and  make  a  lease  for  life, 
his  right  is  released  but  during  the  lessee's  life,  for  a  release  in  law  is 
more  favourably  taken  according  to  the  party's  intent  than  an  express  re- 
lease in  deed. 

Co.  Lit.  364,  365. 

If  the  obligor  makes  the  obligee  his  executor,  and  he  accepts  of  the  ex- 
ecutorship, this  in  law  is  a  release  of  the  action,(a)  but  still  the  debt  or 
duty  remains,  for  which  the  executor  may  retain,  but  such  retainer  can 
only  be  against  creditors  who  are  in  an  equal  degree  with  himself. 

Co.  Lit.  364 ;  Plow.  184, 185 ;  Hntt.  138 ;  ||3  Yes.  &  Bea.  I94.||  (a)  Bat  if  there 
are  not  assets,  the  action  is  not  so  much  as  suspended,  and  the  executor  may  sue  the 
heir  of  the  obligor  where  the  heir  is  bound.    Roll.  Abr.  940 ;  Salk.  304.        So,  if  a 
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(B)  RalMM  bj  OpeimtioB  of  Law,  &c« 

•leittor  1«  made  exeeotor  with  olheni,  he  ma?  tue  the  others,  espeehilly  if  he  hath  not 
adminittered.  Cro,  Car.  372;  Jon.  345;  Off.  of  Exec.  32.  [And  the  bare  apjxMBt- 
mant  of  a  creditor  to  be  executor,  if  he  refuse  to  act,  will  not  extinguish  his  legal  re- 
medy for  the  recoTery  of  his  debt.    Rawlinson  ▼.  Shaw,  3  Term  R.  557.] 

So,  if  the  obligee  makes  the  obligor  his  executor,  who  administers  seve- 
ral goods,  but  dies  before  probate,  this  in  law  is  a  release.  So  an  admi- 
nistrator who  is  a  creditor  may  retain  so  much  of  the  intestate's  assets  as 
will  satisfy  himself.  But  an  executor  de  son  tarty  who  is  a  creditor,  cannot 
retain,  because  this  would  be  allowing  him  to  take  advantage  of  his  own 
wrong. 

8  Co.  136 ;  Off.  of  Ex.  31 ;  Salk.  300. 

A  and  B  are  bound  in  an  obligation  jointly  and  severally  to  C,  and  aftei 
A  makes  D  his  executor  and  dies,  and  D  takes  upon  him  the  execution  of 
the  will,  and  fully  administers  all  the  goods  of  A,  and  after  the  obligee 
makes  the  same  D  his  executor,  and  dies ;  and  the  question  was,  Whetiber 
this  was  a  release  or  extinguishment  of  the  obligation  as  to  B  ?  And  ad- 
judged to  be  no  release,  because  he  had  it  in  another's  right. 

Cro.  Car.  379;  Jon.  345;  Roll.  Abr.  934,  Dorchester  v.  Webb. 

Debt  upon  bond  by  the  plaintiff  as  executor  of  the  obligee  ;  the  defend- 
ant pleaded  that  the  obligee  made  the  defendant  executor  during  the  mi- 
nority of  the  plaintiff,  and  that  the  plaintiff  became  executor  at  his  age  of 
seventeen :  the  plaintiff  demurred.  Per  cur, — This  cannot  be  a  suspen- 
sion of  the  action,  because  the  defendant  was  only  executor  in  trust  for 
the  plaintiff  during  his  minority. 

Ld.  Raym.  605,  Caweth  y.  Philips. 

If  A  and  B  be  jointly  and  severally  bound  to  C,  and  A  make  C  his  ex- 
ecutor, or  (as  the  case  was)  make  D  his  executor,  who  makes  C  his  execu- 
tor ;  in  this  case,  if  C  has  not  received  satis&ction  of  the  assets  of  A  he 
may  sue  B,  for  being  jointly  and  severally  bound,  he  may  sue  which  of 
them  he  pleases. 

d  Lev.  73,  Cock  t.  Cross. 

If  an  obligor  administers  to  the  obligee,  and  makes  his  executor,  and 
dies,  the  creditor  of  die  obligee  may  weU  bring  tJi  action  against  him. 
Sid.  79. 

If  the  obligee  makes  the  obligor  his  executor,  this  is  a  release  in  law, 
in  regard  it  is  the  proper  act  of  the  obligee,  who  thereby  makes  the  ex- 
ecutor the  only  person  capable  to  receive  and  pay,  &c. 

8  Co.  136;  Salk.  306. 

^  If  the  obligee,  in  a  bond  given  to  him  by  a  principal  and  surety,  make 
the  principal  one  of  his  executors,  this  is  a  release  of  the  bond  as  to  the 
principal  and  consequently  as  to  tlie  surety,  but  the  amount  of  the  bond  is 
assets  in  the  hands  of  the  executor. 

Eichelberger  v.  Morris,  6  Watts,  43;  Hostetter  v.  Kaufman,  11  Serg.  &  R.  149; 
Winthrop  t.  Bass,  13  Mass.  199.$^ 

But  if  the  obligee  dies  intestate,  and  administration  of  the  goods  of  the 
obligee  is  by  the  ordinary  granted  to  the  obligor,  this  does  not  extinguish(a) 
the  debt,  for  he  comes  into  the  administration  by  the  act  of  law,  whereas 
the  other  is  the  act  of  the  party. 

8  Co.  136 ;  Leon.  90;  3  Mod.  315.  (a)  But  if  an  administrator,  having  no  assets, 
pays  a  debt  of  the  intestate  to  the  value  of  the  bond  out  of  his  own  money,  ihis  will 
amount  to  a  release.    Salk.  306. 
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(B)  Release  by  Operation  of  Law,  Ieo. 

If  the  debtee  makes  the  debtor  and  another  co-executors,  and  one  of 
fliem  makes  his  executor,  and  dies,  the  sunriving  co-executor  shall  not 
have  an  action  to  recover  the  debt  against  the  executor  of  the  debtor,  be- 
cause the  debt  was  once  extinct ;  for  it  could  not  be  brought  but  in  the 
names  of  both  the  co-executors,  notwithstanding  one  alone  administered ; 
and  it  could  not  be  brought  in  both  tiieir  names,  because  the  debtor  could 
not  sue  himself. 

Plow.  264 ;  Leon.  320. 

If  the  obligee  makes  the  obligor  and  others  his  executors,  and  the  ob- 
ligor refuses,  but  the  others  administer,  and  the  obligor  dies  first,  yet  the 
debt  is  released,  for  the  obligor,  notwithstanding  the  refusal,  might  have 
come  in  and  administered,  and  the  probate  by  the  others  was  for  his  be- 
nefit. 

Salk.  308,  per  HolL 

It  is  said  by  Ch.  Just.  Holt,  that  a  creditor  making  his  debtor  executor 
does  not  operate  as  a  legacy,  or  amount  to  a  bequest  to  him  of  the  sum 
due,  but  to  a  payment  and  release ;  the  meaning  whereof  is,  that  such  ex- 
ecutor havine  assets  sufficient  to  pay  the  debts  and  legacies  of  the  testator, 
is  dischargea  of  the  debt  due  fit>m  himself,  as  he  by  law  is  entitled  to  all 
the  residue  of  the  testator's  personal  estate  after  payment  of  debts  and 
legacies.  But  it  hath  been  aajudged,  that  in  case  of  a  deficiency  of  assets 
eiSier  for  the  payment  of  debts  or  legacies,  such  debt  is  to  be  deemed  as- 
sets, and  the  executor  accountable  herewith  as  so  much  of  the  testator's 
personal  estate.(a) 

Salk.  304,  306;'Cro.  Car.  373;  Off.  of  Ex.  30;  YeW.  160;  Chan.  Ca.  292;  and 
the  case  of  Selwin  v.  Browne,  which  vide  title  Executort,  vol.  iv.  ||(a)  See  11  Yes.  87, 
90,  note;  13  Yes.  264;  Roper  on  Legacies,  vol.  ii.  p.  67,  ace.|| 

/8The  appointment  of  a  debtor  as  executor  is  not  an  extinguishment  of 
the  debt  as  against  creditors  or  legatees,  but  the  amount  will  be  considered 
as  assets  in  his  hands. 

Page  V.  Patten,  5  Peters,  304 ;  Pusey  v.  Clemson,  9  Serg.  &  R.  208 ;  Eiehelberger 
T.  Morris,  6  Watts,  42 ;  Wood  v.  Tallman,  1  Coxe,  153 ;  Bacon  v.  Fairman,  6  Conn^ 
121;  Stevens  v.  Gaylord,  11  Mass.  256;  Hays  v.  Jackson,  6  Mass.  149;  Winthrop 
T.  Bass,  12  Mass.  199;  Exec,  of  Bigelow  v.  Bigelow's  Admr.,  4  Ohio  R.  147 ;  Marvin 
▼•  Stone,  2  Cowen,  781 ;  Thomas  v.  Thompson,  2  Johns.  471 ;  Gardiner  v.  Marvin, 
19  Johns.  188;  Hall  v.  Pratt,  5  Ohio  R.  81 ;  Hall  v.  Hall,  2  M'Cord,  Ch.  304;  Farys 
T.  Farys,  Harp.  Eq.  261 ;  Decker  v.  Miller,  2  Paige,  149 ;  Hobart  v.  Stone,  10  Pick. 
215.ar 

[A  testator  bequeathed  to  his  brother  500/.,  and  the  like  sum  to  his  ne- 
phew, and  appointed  them  his  executors.  The  brother  was  indebted  to 
the  testator  7000/.,  and  the  nephew  was  indebted  to  him  1000/.,  at  the 
time  of  his  decease.  A  bill  being  filed  by  the  next  of  kin,. praying  an 
account  of  the  personal  estate  of  the  testator,  and  particularly  of  the  sums 
in  which  the  executors  were  indebted  to  him,  and  payment  of  the  same  to 
the  plaintiffs  ;  it  was  contended  on  behalf  of  the  defendants,  that  the  ap- 
pointment of  the  brother  and  nephew  executors  was  an  extinguishment  of 
the  debt :  and  this  was  clearly  so  at  law ;  and  that  there  is  no  case  in  eauity 
where  it  has  been  holden  otherwise,  except  where  there  has  been  a  direct 
gift  of  the  residue  ;  as  in  the  case  of  Brown  v.  Selwin,  Ca.  temp.  Talb. 
240 ;  and  even  there  Lord  Talbot  spoke  of  it  as  an  undecided  point :  but 
that  there  was  no  case  where  it  had  not  been  holden  an  extinguifihment 
against  the  next  of  kin.    But  Lord  Thurlow  said  he  thought  it  had  been 
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a  settled  point  in  a  court  of  equity,  that  the  appointment  of  the  debtor 

executor  was  no  more  than  parting  with  the  action ;  and  declared  it  a  trust 

for  the  next  of  kin. 
Carey  ▼.  Goodinge,  3  Br.  Ch.  R.  110 ;  {11  Ves.  J.  87,  Berry  ▼.  Usher,  aee.} 
If  an  infant  at  the  age  of  seventeen  make  his  debtor  executor,  this  in  law 

is  a  release ;  for  as  the  law  gives  him  power  to  make  an  executor,  it  gives 

his  executor  the  same  advantages  with  others. 

Co.  Lit.  364. 

If  a  feme  obligee  many  the  obligor,  or  one  of  the  obligors ;  or  if  there  be 
two  feme  obligees,  and  one  of  fhem  mariy  the  obligor ;  these  are  releases 
in  law. 

8  Co.  136;  Co.  Lit.  264;  /SHostetter  et  a1.  t.  Kaufman,  11  Serg.  &  R.  149.8^ 

But  if  a  woman,  executrix  of  the  obligee,  take  the  debtor  to  husband, 
this  is  no  release  in  law,  because  she  hath  the  debt  in  another  right ;  and  if 
this  amounted  to  a  release  in  law  it  would  be  a  devastavUy  which  is  a  wrong 
the  law  will  not  suffer. 

8  Co.  136;  Co.  Lit.  264;  Cro.  Eliz.  114,  S.  P;  adjadged  that  it  was  suspended  but 
not  extinguished,  for  that  after  the  husband's  death  an  action  would  lie  against  his 
executor.    Moor,  236,  pi.  368 ;  Leon.  320. 

If  A  and  B  are  bound  in  an  obligation  jointly  and  severally  to  C,  and  C 
makes  D,  the  wife  of  A,  his  executrix,  and  dies,  and  D  administers,  and 
after  A,  the  husband  of  D,  makes  D  his  executrix,  and  dies,  leaving  sufficient 
assets  to  pay  the  debt,  and  after  D  dies,  and  E  takes  administration  of  the 
goods  of  C,  the  obligee  not  administered,  yet  he  can  have  no  action  upon  the 
obligation  a^inst  B,  the  other  obligor ;  because  that  when  the  obligor  made 
the  executrix  of  the  obligee  his  executrix,  and  left  assets,  the  debt  was 
presently  satisfied  by  way  of  retainer,  and  then  by  consequence  no  new 
action  could  be  had  for  the  debt. 
2  Roll.  Abr.  935;  Hob.  10;  Moor,  855,  Frier  y.  Gildridge. 

By  an  intermarriage  all  contracts  between  the  husband  and  wife  for  debts 
due  in  prasenH  or  injhduro^  or  upon  a  contingency  which  may  become  due 
during  the  coverture,  are  released  and  extinct,  because  the  husband  and 
wife  make  but  one  person  in  law ;  and  it  is  holden  by  Just.  Gould,  that  if 
there  was  an  express  agreement  that  they  should  not  be  released  by  the 
intermarriage,  it  would  be  void,  as  inconsistent  with  the  state  of  matrimony. 

Co.  Lit  264 ;  8  Co.  136 ;  Dyer,  140. 

But  it  is  the  better  opinion,  and  founded  on  a  great  variety  of  cases,  that 
promises,  covenants,  and  agreements  for  the  performance  ,of  a  thing  which 
IS  not  to  happen  during  the  coverture,  as  payment  of  money  after  me  hus- 
band's decease,  are  not  released  by  the  marriage. 

Hob.  216, 227;  Hutt.  17;  Not,  26;  Cro.  Ja.  571;  Palm.  99;  Roll.  R.  343;  2  Roll. 
Abr.  407;  Godb.  271 ;  2  Roll.  R.  162;  Lit.  R.  32;  Hetl.  122;  2  Sid.  58. 

Also  it  hath  been  adjudged,  by  two  judges  against  Holt,  C.  J.,  that  where 
A  entered  into  a  bond  to  his  intended  wife,  conditioned  to  leave  her  at  his 
death  1000/.  if  she  survived  him,  that  such  bond  was  not  released  by  the 
marriage,  as  nothing  would  be  due  during  the  coverture,  and  as  it  would 
be  contraiy  to  the  express  agreement  of  the  parties.  But  the  Ch.  Just,  insisted 
strenuously  that  a  bond  differed  from  a  promise  or  covenant,  being  debUum 
in  prasenii^  though  sohendum  injuturo  ;  and  that  the  rule  of  law  could  not 
be  controlled  by  the  intention  of  the  parties. 

Ld.  Raym.  515;  Carth.  511;  Comb.  242;  Lill.  Ent  214;  Salk.  325;  Holt,  309, 
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pL  IS;  Comyn,  67,  pi.  43;  Freem.  613,  pi.  687,  515,  pi.  691 ;  13  Mod.  368,  Gage  v. 
Acton« 

Also,  where  a  man  entered  into  a  bond  to  his  intended  wife,  conditioned 

to  leave  her  1000/.,  and  the  husband  mortgaged  his  estate  and  died,  not 

leaving  personal  assets  to  discharge  the  bond ;  it  was  decreed  in  equity, 

that  a(unitting  the  bond  void  at  law,  yet  it  ou^htto  be  made  ^ood  in  equity, 

and  that  she  ought  to  redeem  and  hold  the  land  till  she  was  satisfied  her  debt. 

3  Vem.  390,  480 ;  Preced.  Chan.  337.  [It  is  now  settled  that  such  a  bond  may  be 
enforced  ai  law  against  the  heirs  of  the  husband.  M ilboume  y.  Ewart,  5  Term  R.  381 ; 
and  Hayes  et  dim,  Fooid  y.  Foord,  there  cited  J 

0lf  a  marriage  contract  is  executed,  the  wife  is  a  purchaser  for  a  valua- 
ble consideration,  although  the  husband  was  in  debt  at  the  time. 

Maffniac  &  Co.  y.  Thompson,  I  Baldwin,  358 ;  and  see  Betts  y.  Union  Bank,  1  Har. 
&  Gill,  175 ;  Buchanan  y.  Deshon,  1  Har.  &  Gill,  380 ;  Newburyport  Bank  y.  Stone, 
13  Pick.  340 ;  and  yide  title  ^*  Baron  ^  Fmt^''  letter  E.  yol.  3,  p.  30.g( 

The  feme  gave  a  boi^d  to.  her  intended  husband,  that  in  case  of  their 
marriage  she  would  convey  her  lands  to  him  in  fee :  they  married,  the  wife 
died  without  issue,  and  then  the  husband  died.  It  was  adjudged,  that  the 
bond,  though  void  in  law,  vet  was  good  evidence  of  the  agreement  in 
equity ;  and  the  heir  of  the  husband  should  compel  a  specific  performance 
against  the  heir  of  the  wife. 

Cannel  y.  Buckle,  3  P.  Wms.  343. 

(C)  Releases  of  Lands  and  Hereditaments,  how  they  inure :  And  herein, 
I.  OfBtleauB  that  inure  by  way  ^Mitter  le  Estate. 

Releases,  says  my  Lord  Coke,  may  inure  four  manner  of  ways :  1.  By 
way  otmUter  le  estaie.  2.  By  way  of  enlargement  or  creation  of  estate ; 
upon  both  which  a  rent  may  be  reserved.  3.  By  way  of  mitter  le  droit. 
4.  By  way  of  extinguishment ;  upon  which  two  last  no  rent  can  be  re- 
served. 

Co.  Lit  193  b,  873  b.    (See  Cm.  Dig.  yol.  iy.  p.  84, 133.|| 

When  two  or  more  become  seised  of  the  same  estate  by  a  joint  title,  as 
by  a  contract  or  descent  as  joint-tenants  or  coparceners,  and  one  of  them 
releases  to  the  other  his  or  her  claim,  right,  and  pretensions,  such  release 
is  said  to  inure  by  way  of  mitter  le  estate. 

Co.  Lit.  373  b. 

For  if  there  be  two  joint-tenants,  and  one  of  them  release  to  the  other, 
the  releasee  is  in  by  the  original  conveyance ;  and  such  release  is  no  aliena- 
tion, nor  doth  it  make  (a)  a  de^ee ;  {b)  nor  can  this  be  any  injuiy  to  a 
stranger's  pr<mjie,  for  he  may  bnns  it  against  them  all,  and  if  any  of  fliem 
disclaim,  ^e  rest  must  defend  for  me  whole,  or  lose  their  interest. 

Co.  Lit.  373  b.  (a)  But  if  there  are  three  joint-tenants,  and  one  releases  to  another 
of  them,  such  release  makes  a  degree.  Co.  Lit.  373  b;  Winch.  3.  So  does  tiie 
release  of  one  coparcener  to  another.    Co.  Lit.  373.    (fi)  Booth,  33. 

And  herein  it  is  to  be  observed,  that  joint-tenants  can  only  regularly  pass 
their  estates  by  release ;  and  that  by  reason  of  the  privity  which  must 
necessarily  be  in  releases  which  inure  by  way  of  fnUter  le  estaie^  a  fee- 
simple  passes  without  the  word  heirs. 

Vide  title  JoM4enattt»,  vol.  5. 

But  if  there  be  two  tenants  in  common,  they  cannot  release  to  each  other, 
but  thev  must  pass  their  estate  by  feoffment,  &c.,  because  this  estate  being 
established  by  different  notorieties,  each  having  passed  by  distinct  liveries, 

Vol.  Vffl.— 33  y  2 
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they  must  pass  to  each  other  by  a  distinguishing  liveiy,  else  it  cannot  be 
known  in  -whom  such  parts  are  as  formerly  had  passed  by  a  distinct  livery. 

Vide  title  Joint'ienanU  and  Tenants  in  Common^  Tol.  5. 

0  Although  a  tenant  in  common  cannot  release  to  his  co-tenant,  and  thus 
enlarge  his  estate,  an  agreement  for  mutual  releases  between  parties  about 
to  maxe  partition  would  be  enforced  in  equity  after  such  partition. 

Case  of  Coates  Street,  2  Ashmead,  13;  and  see  Syme  y.  Johnson,  3  Call.  358; 
Jones's  Devisees  y.  Carter,  4  H.  &  M.  184;  Lessee  of  White  y.  Sayre,  9  OhioR.  110; 
Curtis  Y.  Swearingen,  1  Breese,  375;  Moore  y.  Eagles,  1  Murph.  303;  Pringle  y.  Stur- 

Sion,  Littel  Ca.  1 12 ;  Parker  y.  Anderson,  6  Munr.  450 ;  Oyerton  y.  Lacy,  6  Mnnr.  17. 
at  see  Woodhall  y.  Lonstreet,  3  Har.  54. 

A  release  from  several  coparceners  to  another  coparcener  and  her  hus- 
band passes  nothing  to  the  husband. 
Rogers  y.  Turley,  4  Bibb,  355.0^ 

J  A,  B,  and  C  are  tenants  in  common  in  tail ;  B  releases  to  A  and  C, 
their  heirs,  all  his  undivided  part,  and  all  his  estate  and  interest  therein, 
habendum  to  them,  their  heirs  and  assigns,  as  tenants  in  common,  and  not 
as  joint-tenants,  to  the  use  of  them,  their  heirs  and  assi^;  and  B  cove- 
nants with  A  and  C,  their  heirs  and  assigns,  that  he,  his  heirs,  &c.,  will 
warrant  and  for  ever  defend  the  premises  to  A  and  C,  (without  the  word 
"  heirs,")  against  all  persons ;  and  that  A  and  C,  their  heirs  and  assigns, 
should  q uieuy  enjoy,  &c. :  Held,  that  the  release  passed  the  interest  of  B 
to  A  and  C  as  tenants  in  common,  and  not  as  joint-tenai^ ;  and  that  the 
warranty  annexed  to  the  release  created  a  discontinuance  of  B's  estate-tail, 
and  barred  B,  and  those  claiming  under  him,  as  against  those  claiming 
under  the  release,  of  a  subsequently  acquired  right  in  fee. 
Doe  y.  Prestwidge,  4  Maul.  &  S.  178.|| 

As  to  coparceners,  they  having  in  respect  of  the  descending  line  distinct 
estates,  they  may  pass  the  same  by  feonment,  &c.,  or  may  release  to  each 
other,  and  shall  join  in  an  assize,  as  each  is  seised  per  my  et  per  tout. 

Vide  title  Coparunen^  yol.  9. 

If  there  are  two  coparceners,  and  the  one  enters  in  the  name  of  both, 
and  the  other  releases  to  him,  this  countervails  entry  and  feofiment,  and  is 
good  cause  of  voucher ;  but  where  one  enters  in  his  own  name  only,  and 
claims  to  him  alone,  and  the  other  releases  to  him,  this  is  only  an  ex- 
tinguishment of  the  right,  and  no  making  of  the  estate. 

21  E.  3,  37;  Bro.  MeUateM,  16;  2  Roll.  Abr.  403. 

fiA  legal  entry  made  by  one  coheir  or  tenant  in  common,  inures  to  the 

benefit  of  all. 

Carathers  y.  Donning,  3  Serg.  &  R.  381 ;  Cloud  y.  Webb,  3  Deyer.  317;  Coleman 
y.  Hotchinson,  3  Bibb,  209;  Barrett  y.  French,  1  Conn.  354;  Brown  y.  Wood, 
17  Mass.  68;  Barnard  y*  Pope,  14  Mass*  434;  Shamway  y.  Holbrook,  1  Pick.  114. 

But  if  one  tenant  in  common  enters  on  the  whole  and  claims  it  exclu- 
sively for  twenty-one  years,  an  actual  otister  will  be  presumed. 

Frederick  y.  Gray,  10  Serg.&  R.  182;  Preston  y.  Niyers,  4  Mason,  326;  Thomas 
y.  Oaryin,  4  Dey.  223;  Baird  y.  Baird,  1  Dey.  &  Bat  Eq.  524;  Terrell  y.  Murray, 
4  Yerger,  104;  Parker  y.  Locks  and  Canals,  3  Met.  91;  Oommings  y.  Wymaii« 
10  Mass.  464. 

One  tenant  in  common  may  maintain  ejectment  in  his  own  possession 
against  a  mere  disseisor. 
Smith  y.  Starkweather,  5  Day,  207;  Churond  y,  Cannini^am,  8  Blaekf.  85;  Mason 
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T.  Finch,  1  Scam.  497.    Bat  see  Aastin  y.  Hall,  13  Johns.  286;  Whi^  t.  Sayie, 
dOhioR.  UO.^ 

K  there  be  two  parceners  of  a  rent,  and  one  of  them  marry  the  terre- 
tenant,  and  the  other  release  to  her,  this  shall  inure  by-way  of  mitter  le 
estaUy  and  yet  the  rent  was  suspended  at  the  time  of  the  release :  but  if  she 
had  released  to  the  husband,  it  would  have  inured  by  way  of  extinguish- 
ment. 

Co.  Lit.  973  b ;  Raym.  413,  cited. 

One  joint-tenant  of  a  reversion  depending  on  a  lease  for  life  may  release 
to  the  other ;  but  if  the  rent  be  arrear,  the  one  cannot  release  his  interest 
in  the  arrearages  to  the  other. 

9  Roll.  Abr.  403 ;  Lot.  167. 

If  A  feme  sole  and  B  are  joint-tenants  for  life,  and  A  takes  C  to  hus- 
band, and  after  A  and  C  levy  a  fine  to  B,  by  which  they  grant  the  land  to 
B,  et  quicquid  habenty  &c.^  and  his  assigns,  with  warranty,  and  after  B  dies, 
living  A,  yet  the  lessor  may  ent»  into  the  whole,  and  there  shall  |iot  be 
an^  occupant  of  any  part,  because  this  fine  inures  as  a  release,  not  by 
mUter  h  estate^  but  by  way  of  extinguishment. 

9  Roll.  Abr.  409 ;  2  Roll.  R.  398,  485,  Eastace  t.  Scawen. 

If  one  joint  copyholder  release  to  his  companion,  this  is  good  without 
surrender  or  admittance ;  for  the  first  admittance  was  of  them  and  every 
of  them,  and  the  ability  to  release  was  from  the  first  conveyance  and  ad- 
mittance. 

Winch,  3,  Wase  v.  Pretty. 

If  land  be  given  to  two  upon  condition  that  they  shall  not  alien,  and  one 
of  them  release  to  the  other,  this  is  no  breach  of  dieir  condition. 
Winch,  3. 

iSif  the  lessee  by  stipulation  in  the  lease  be  prohibited  firom  transferring 
the  lease  to  a  third  person,  without  the  consent  of  the  lessor,  the  executor 
of  the  lessee  may  transfer  the  lease  without  it,  or  against  such  consent. 

Banon  v.  Duncan's  Executors,  6  Louis.  R.  103.  But  as  to  conditions  not  to  under- 
lease, see  Jackson  y.  Brownell,  1  Johns.  967 ;  Jackson  y.  Agan,  Ibid.  973 ;  Ex  parte 
Cocks,  9  Drac.  15 ;  Lloyd  y.  Powell,  8  D.  &  R.  35.^^ 

If  two  joint-tenants  in  fee  let  the  land  for  life,  reserving  a  rent  to  them 
and  their  heirs,  if  one  release  to  the  other  and  his  heirs,  this  release  is 
good,  and  he  only  to  whom  it  was  made  shall  have  the  rent  of  tenant  for 
nfe,  and  a  writ  of  waste  without  attornment  to  such  release,  for  the  privity 
which  was  once  between  the  tenant  for  life  and  them  in  the  reversion. 

Vaugh.  45. 

A  and  B,  joint-tenants  for  their  livesj  remainder  to  the  first  son  of  A  in 
tail,  and  so  to  the  second,  &c.,  remainder  to  the  right  heirs  of  B.  Before 
any  issue  had,  A  releases  to  B,  and  his  heirs,  and  after  hath  issue  a  son ; 
and  the  question  was,  If  by  this  release  before  the  birth  of  a  son  the  con- 
tingent remainders  were  destroyed  ?  And  though  it  was  urged  that  this 
uniting  of  the  estate  for  life  with  the  remainder  in  fee,  being  by  convey- 
ance and  act  subsequent  to  the  limitation  of  the  contingent  remainders, 
and  before  they  came  in  being,  had  destroyed  them ;  yet  it  was  adjudged 
by  three  judges  against  Dolben,  that  these  contingent  remainders  were  not 
destroyed,  for  that  to  some  purposes  the  whole  fee  was  executed  in  B  im- 
mediately upon  the  first  conveyance,  and  this  release  of  A  gave  him  no 
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greater  estate  nor  in  any  other  degree  than  he  had  before,  for  after  such 
release  he  is  in  of  the  whole  estate  by  the  lessor,  as  he  was  before,  and  as 
he  would  have  been  had  it  come  to  him  by  survivorship. 

9  Jon.  136 ;  Raym.  413,  Harrison  t.  Belsey ;  Vent.  345,  S.  C,  bat  says  it  was  ad- 
jodged  that  die  contingent  remainders  were  destroyed.  *  *  See  Feame  on  Contiii- 
gent  Remainders,  (3d  edit)  359,  &c.  •  *  * 

3.  Bekata  6y  toaijf  of  Mitter  le  Droit  how  Ihejf  inure. 

Releases  are  said  to  inure  by  way  of  mUter  le  droU  where  a  person  is 

disseised,  and  he  releases  to  the  disseisor,  his  heir  or  feofiee,  who  being  in 

possession  are  therefore  capable  of  taking  a  release  of  the  right. 

Co.  Lit.  374, 876.  J|  Words  of  inheritance  are  not  necessary  in  releasee  by  way  of 
mitter  le  droits  as  the  disseisor  to  whom,  or  to  whose  feoffee  or  heir  the  release  is  made, 
acqaires  the  fee  by  the  disseisin,  and  cannot  take  it  ander  the  release.    Co.  Lit.  374  b, 

n.(l).|| 

If  there  be  two  disseisors  and  the  disseisee  release  to  one  of  them,  he 
shall  hold  out  his  companion;  because  the  disseisor  comes  in  by  no  lawful 
or  established  act  of  notoriety,  which  ought  to  be  defeated  before  the 
manner  of  possessing  can  be  altered ;  and  therefore  though  he  possessed 
as  a  joint-tenant  before  the  release,  yet,  after  the  release,  he  shall  oust  his 
companion,  because  he  was  possessed  of  the  whole  before  by  wrong,  and 
now  being  possessed  by  right,  it  follows  that  the  possession  of  the  other 
wrong-doer  is  no  possession  at  all. 

Lit.  sect.  473. 

But  if  a  disseisor  had  enfeoffed  two,  the  release  of  the  disseisee  to  one 

should  inure  to  both,(a)  because  coming  in  by  the  legal  notoriety  of  a 

feoffinent,  that  must  be  defeated  by  an  act  of  equal  notoriety  before  the 

title  can  be  altered,  because  the  feoffinent  must  stand  good  as  an  act  that 

gives  warning  to  all  persons  in  whom  the  freehold  subsists,  till  by  some 

act  of  equal  solemnity  it  appears  that  the  freehold  is  in  another. 

Co.  LiL  376  a.  (a)  That  the  feoffees  are  in  by  title,  and  are  presamed  to  have  a 
warranty,  which  is  mnch  favoured  in  law.    Co.  Lit.  376. 

/S  Where  two  persons  are  in  possession  of  land  by  an  imperfect  or  a  tor- 
tious title  (as  by  disseisin)  a  release  to  one  of  &em  will  inure  to  the 
benefit  of  both. 

Flagg  T.  Mann,  3  Samn.  C.  C.  R.  487.2/ 

So,  where  a  disseisor  makes  a  lease  for  life,  the  remainder  in  fee,  and 
the  disseisee  releases  to  the  tenant  for  life,  or  to  the  remainder-man,  this 
inures  to  them  both ;  because  coming  in  by  a  known  conveyance,  it  cannot 
be  altered  unless  it  were  defeated  by  an  act  of  equal  notoriety. 

Co.  Lit.  374,  375. 

If  a  disseisor  makes  a  lease  for  life,  and  the  disseisee  releases  to  tenant 
for  life,  this  shall  not  inure  to  him  in  reversion,  because  the  release  cannot 
alter  the  estate  that  passed  by  the  feoffment  without  some  act  that  destroys 
the  feoffment. 

Co.  Lit.  376. 

So,  if  there  be  two  disseisors,  and  they  make  a  lease  for  life,  and  the 
disseisee  release  to  tenant  for  life,  this  shall  inure  to  them  all. 

Co.  Lit.  376. 

If  there  be  tenant  for  life,  the  remainder  in  fee,  and  tenant  for  life  be 
.disseised  by  two,  and  he  release  to  one  of  them,  he  shall  not  hold  out  his 
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companion.     So,  if  the  remainder-man  had  released  to  one  of  the  disseisors, 
he  should  not  hold  out  his  companion. 
Co.  LiL  976. 

But  if  tenant  for  life  and  he  in  remainder  join  in  a  release  to  one  disseisor, 
he  shall  hold  out  his  companion ;  because  when  the  possession  is  notoriously 
in  them  both,  each  of  them  are  capable  of  a  release,  and  when  one  has 
obtained  a  release,  it  makes  his  possession  riehtful,  and  his  holding  out  his 
companion  makes  it  immediately  notorious  that  the  estate  is  in  him  alone. 

Co.  Lit.  376. 

So  also,  if  the  disseisors  make  a  lease  for  years,  and  the  disseisee  releases 
to  one  of  them,  this  shall  inure  to  them  both ;  because  he  cannot  make  it 
notorious  that  the  estate  is  in  him  alone,  because  he  cannot  hold  out  his 
companion  during  the  continuance  of  the  lease  for  years. 

Co.  Lit.  276. 

So,  if  two  ioint-tenants  are  disseised  by  two,  and  one  releases  to  one  of 
them,  he  shall  not  hold  out  his  companion ;  because  he  cannot  hold  him 
out  of  the  whole,  because  he  has  not  the  whole  right,  and  so  there  can  be 
no  act  of  notoriety  whereby  the  estate  may  appear  to  be  in  one  disseisor. 

Co.  Lit.  376. 

If  the  king's  tenant  for  life  be  disseised  by  two,  and  he  release  to  one  of 

them,  this  inures  to  both ;  because  he  can  only  be  disseised  of  an  estate 

for  life,  since  the  reversion  in  the  king  cannot  be  divested,  (a) 

Co.  Lit.  377.  (a)  There  is  not  any  such  position  in  fo.  377,  either  a  or  b.— — In 
376  a,  it  is  said,  ii  the  king's  tenant  for  life  he  disseised  by  two,  and  he  release  to  one 
of  them,  he  shall  hold  out  his  companion,  for  the  disseisor  gained  bat  the  estate  for 
life. 

If  there  be  tenant  for  life,  remainder  in  fee,  and  they  be  disseised,  tenant 
for  life  cannot  release  to  him  in  remainder,  because  the  naked  right  can- 
not be  transferred. 

Co.  Lit.  376. 

0A  disseisor  in  possession  has  a  lawful  estate  which  he  may  alien,  and 
his  alienee  will  have  a  good  title  as  against  all  persons  not  having  a  para- 
mount title. 

Flegg  y.  Mann,  3  Sumner,  487. 

But  the  right  is  limited  by  the  actual  occupation  of  the  disseisor. 

Watrous  y.  Southworth,  5  Con.  305 ;  Brimmer  7.  Long  Wharf,  5  Pick.  131 ;  Kenne- 
beek  purchase  y.  Springer,  4  Mass.  416. 

A  release  to  one  in  possession  of  lands,  whether  by  right  or  .wrong,  will 
operate  to  pass  such  right  if  made  by  one  having  it. 
Poor  T.  Robinson,  10  Mass.  131 ;  Eyerenden  y.  Beaumont,  7  Mass.  76.9f 

If  the  heir  of  the  disseisor  be  disseised,  and  the  disseisee  release  to  such 
disseisor,  and  after  the  heir  recover  against  such  disseisor,  the  right  of  pro- 
perty goes  along  with  it ;  because  when  the  heir  recovers  he  defeats  the 
possession  of  the  disseisor  as  if  it  had  never  been,  so  that  the  disseisor  can 
never  recover  in  any  action ;  for  in  the  writ  of  right  he  must  lay  the  posses- 
sion in  himself  or  some  of  his  ancestors :  and  this  he  cannot  do  in  this  case, 
for  here  there  never  was  any  possession  in  him  but  what  was  totally  defeated 
and  destroyed;  and  he  cannot  recover  by  the  old  possession  of  the  disseisee, 
for  that  was  turned  into  a  naked  right,  which  could  not  be  transferred  but 
to  a  true  and  real  possession ;  and  here  being  no  possession  but  such  as 
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stands  defeated,  it  is  the  conveyance  of  a  naked  right,  which  the  law 
not  allow. 

Co.  Liu  276 ;  8  Co.  163. 

K  the  heir  of  the  disseisor  be  disseised,  and  the  disseisee  release  to  the 
disseisor  upon  condition,  and  the  condition  be  broken,  this  revests  the 
naked  right  in  the  disseisee ;  because  when  the  condition  is  broken  the 
release  is  as  if  it  had  never  been,  and  therefore  the  disseisee  may  recover 
by  virtue  of  his  ancient  seisin. 

Co.  Lit  277, 

If  two  men  gain  an  advowson  by  usurpation,  and  the  right  patron  releases 
to  one  of  them,  he  diall  not  hold  out  his  companion,  but  it  ^all  inure  to 
them ;  for  their  clerk  came  in  by  admission  and  institution,  which  are 
judicial  and  notorious  acts. 

Co.  Lit.  276. 

3.  Eeieate$  thai  inure  hy  way  of  ExHnguiAment, 

In  some  cases  where  the  releasee  cannot  have  the  thing  released  by  way 
of  rnUter  le  droits  &c.,  yet  the  release  shall  inure  by  way  of  extinguishmeot 
against  all  manner  of  persons :  as,  when  the  lord  releases  his  seignory  to 
his  tenant  of  the  land,  or  when  the  grantee  of  a  rent-charge  or  common 
releases  to  the  tenant.  And  such  releases  absolutely  extinguish  the  rent, 
&c.,  although  the  releasee  be  only  tenant  for  life. 

Co.  Lit.  279  b,  280.     UVide  tit.  ExtinguUhment,  Tol.  4,  p.  I43.|| 

If  a  lease  be  made  to  one  for  life,  reserving  rent  to  the  lessor  and  his 

heirs,  if  the  lessee  be  disseised,  and  after  the  lessor  release  to  the  lessee 

and  his  heirs  all  his  right  in  the  land,  and  after  the  lessee  enter ;  in  this 

case  the  rent  is  extinct,  but  the  right  of  the  reversion  doth  not  pass. 
Lit.  sect.  466. 

K  there  be  lord  and  tenant,  and  the  tenant  be  disseised,  and  the  lord 
release  to  the  disseisee  all  the  right  which  he  has  to  the  seignory  or  in  the 
land,  this  release  is  good,  and  the  seignoiy  extinct 

Lit.  secL  464. 

But  yet,  if  the  tenant,  notwithstanding  he  is  disseised,  puts  his  beasts  on 
the  land,  and  the  lord  takes  them  for  rent  arrear,  the  disseisee  shall  com- 
pel (a)  him  to  avow  on  him  ;  and  if  the  lord  avows  upon  the  disseisor  as 
his  tenant,  and  the  disseisee  reply  and  show  the  special  matter  how  he  was 
tenant  and  was  disseised,  this  shall  abate  the  lord's  avowry.  (6) 

Co.  Lit.  268 ;  Lit.  sect.  464.  (a)  See  the  stat.  21  H.  8,  c.  19,  and  Co.  Lit.  268  b. 
(6)  For  the  disseisee  is  tenant  to  him  in  right  and  in  law. 

But  if  the  tenant  be  disseised,  and  the  lord  accept  rent  from  the  disseisor, 
and  then  the  lord  distrain  his  beasts  for  rent  in  arrear,  he  may  compel  the 
lord  to  avow  on  him ;  and  the  lord  cannot  traverse  the  disseisor's  title, 
having  once  admitted  it  by  acceptance  of  the  rent  from  him. 

Co.  Lit  268. 

And,  according  to  my  Lord  Coke,  if  after  such  acceptance  the  disseisee 
should  put  in  his  beasts,  and  the  lord  should  distrain  them,  the  disseisee 
cannot  compel  the  lord  to  avow  on  him,  because  it  was  his  own  laches  to 
let  the  disseisor  continue  till  rent  was  due  and  accepted. 

Co.  Lit.  268  b.  [Bat  48  E.  3,  9,  seems  to  the  contrary,  because  when  the  tenant 
pleads  the  disseisin  to  compel  the  lord  to  avow  upon  him,  it  is  strange  that  the  lord,  by 
nis  own  act  of  acceptance,  should  maintain  his  avowry,  and  destroy  the  feudal  contract 
GUb.  Ten.  64,  65.] 
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So,  if  the  disseisor  dies  seised,  the  heir  of  the  disseisor  comes  in  by  title, 
and  tiien  the  disseisee  cannot  compel  him  to  avow  upon  him,  for  he  has 
lost  the  right  of  possession ;  and  the  disseisee  cannot  put  his  beasts  on  the 
ground,  and  therefore  cannot  compel  the  lord  to  avow  on  him,  and  there- 
S>re  the  lord  must  take  die  heir -who  has  such  right  of  possession  to  be  his 
rightful  tenant ;  but  because  the  disseisee  may  enter  and  occupy  the  land 
before  the  descent  cast,  therefore  the  lord  may  release  to  him  and  discharge 
the  contract,  which  is  to  his  benefit,  and  is  still  so  far  subsisting  that  he 
may  take  advantage  of  it. 

Co.  Lit.  268. 

So,  where  donee  in  tail  releases  to  the  disseisor  all  his  right,  yet  if  he  in 
the  reversion  releases  to  him  afterwards,  it  shall  extinguish  the  rent 
Co.  Lit  980. 

There  is  a  diversity  between  a  seignory  and  a  bare  right  to  land ;  for 
a  release  of  a  bare  right  to  land  to  one  who  has  but  a  bare  right  is  void, 
but  a  release  of  a  seignory  to  him  who  has  but  a  right  is  good  to  extin- 
guish the  seignory. 

Co.  Lit.  268. 

But  if  there  be  lord  and  tenant,  and  the  tenant  make  a  feofiment  in  fee, 
and  afterwards  the  lord  release  to  the  feoffor,  this  extinguishes  nothing ; 
for  by  the  feoffinent  the  relationship  between  the  lord  and  tenant  is  destroyed, 
and  the  feoffor  only  of  necessity  becomes  tenant  in  the  avowry  till  the  lord 
procures  his  arrears. 

Co.  Lit.  269;  Lit.  sect.  457. 

If  a  feme  mesne  marries  her  tenant,  and  the  lord  releases  to  the  feme, 
the  seignory  is  extinct ;  but  if  he  releases  to  the  husband,  both  the  seignory 
and  mesna%  are  extinct. 

Co.  Lit  280. 

If  the  tenancy  be  eiven  to  the  lord  and  a  stranger,  and  the  heirs  of  the 
stranger,  and  the  lord  release  all  his  right  to  his  companion ;  this  not  only 
passes  his  estate  in  the  tenancy,  but  also  extinguishes  his  right  in  the 
seignory. 

Co.  Lit  280. 

If  lessee  for  years  be  ousted,  and  he  in  the  reversion  disseised,  and  the 
lessee  release  to  the  disseisor,  the  disseisee  may  enter,  for  the  term  for  years 
IS  extinct  and  determined.  But  were  it  in  me  case  of  a  lessee  for  life  it 
would  be  otherwise,  because  the  disseisor  has  a  freehold  whereupon  the 
release  of  tenant  for  life  may  inure. 

Co.  Lit  975. 

Lessee  for  years  devised  the  term  to  his  wife  for  life,  the  remainder  of 
the  years  to  J  S,  who  by  deed  released  all  his  right,  interest,  term  for 
years,  possession,  and  demand  in  the  said  land  to  him  who  had  the  rever- 
sion in  fee ;  and  by  this  it  was  held,  that  the  possession  was  extin^isbed 
in  the  reversion,  and  that  the  reversioner  may  after  the  death  of  the  wife 
well  enter. 

Jon.  389,  Johnson  y.  Tmmper. 

If  the  lord  releases  his  right  in  one  acre,  this  extinguishes  the  whole 
seignory. 

Moor,  56,  pi.  161,  per  cur*  Dala.  60;  and  yide  And.  235. 
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So,  if  a  man  has  a  rent-charge  out  of  twenty  acres,  and  he  releases  all  his 
right  in  one  acre,  ibis  extinguishes  all  the  rent. 
Bro.  Reka»e$i  pi.  18. 

But  it  hath  been  held,  that  if  the  grantee  of  a  rent-charge  releases  part 
of  his  rent,  such  release  does  not  extinguish  the  whole  rent. 

Co.  Lit  148;  and  Tide  Cro.  Eliz.  743. 

^  A  release  of  part  of  land  out  of  which  a  ground-rent  issues,  does  not 
extinguish  the  whole  rent,  but  leaves  the  remainder  subject  to  its  propor- 
tional part. 

Ingeraoli  t.  Sergeant,  1  Whart.  337. 

So,  if  a  portion  of  the  lot  be  taken  for  public  use,  and  the  damages  or  a 

portion  thereof  be  paid  to  the  owner  of  the  rent-charge. 

Cathbert  t.  Kuhn,  3  Wbart.  357.  As  to  a  release  by  a  mortgagee  of  a  portion  of  the 
mortgasBd  premises,  see  Patty  y.  Pease,  8  Paige,  S77;  Parkman  y.  Welsh,  19  Pick. 
3^1 ;  Hicks  y.  Bingham,  11  Mass.  300.8^ 

K  the  lord  releases  to  his  tenant  all  his  right  to  the  land  and  seignory, 
salvo  sibi  domirdo  suOy  this  does  not  extinguish  the  tenure,  but  only  the 
annual  services. 

Dyer,  157  b,  pi.  29. 

4.  JRcktuu  that  inure  hy  way  tf  Enlargement  .*  Jind  therein^  of  iJie  modem  Manner  cf 

Ckmveyaneing  by  Lea»e  and  Eeka»e* 

Releases  inure  by  way  of  enlargement  when  the  possession  and  inherit- 
ance are  separated  for  a  particular  time,  and  he  who  hath  the  reversion  or 
inheritance  releaseth  to  die  tenant  in  possession  all  his  right  or  interest  in 
the  land.  Such  release  is  said  to  enlarge  his  estate,  and  to  be  equal  to  an 
entry  and  feoffment,  and  to  amount  to  a  grant  and  attornment  And  herein 
the  law  requires  privity  of  estate,  that  the  releasor  have  a  right,  and  the 
releasee  such  a  possession  (a)  as  will  make  him  capable  of  taking  an 
estate. 

Co.  Lit.  373 ;  Finch,  44;  5  Co.  134;  Dyer,  303.  (a)  Possession  connteryails,  and 
is  equal  to  liyery.    Dyer,  369,  pi.  30,  margin. 

^A  release  of  land  to  one  out  of  possession  is  inoperative. 

Bennett  y.  Irwin,  3  Johns.  363 ;  Porter  y.  Perkins,  5  Mass.  333 ;  Hamblett  y. 
Francis,  4  Mass.  75;  Warren  y.  Childs,  11  Mass.  333;  Mayo  y.  Libby,  13  Mass.  339. 

But  if  made  for  a  valuable  consideration,  it  will  be  construed  to  be  any 

lawful  conveyance  by  which  the  estate  might  pass. 
Pray  y.  Pierce,  7  Mass.  381 ;  Russell  y.  Coffin,  8  Pick.  143.0^ 

And  therefore  if  there  be  lessee  for  life  or  years  in  possession,  the  lessor 
may  enlarge  their  estates  by  release.  So,  if  they  assign  or  grant  over,  the 
estate  or  interest  of  grantee  or  assignee  may  be  enlarged  by  the  release  of 
him  in  reversion. 

Co.  Lit  373 ;  3  Roll.  Abr.  401. 

So,  if  there  be  a  lessee  for  life,  remainder  in  tail,  flie  remainder  in  fee, 
he  in  remainder  in  fee  may  enlarge  the  estate  of  the  lessee  by  release,  not- 
withstanding the  mesne  remainder. 

44  Ass.  35 ;  but  vide  Brownl.  307. 

But  if  A  makes  a  lease  for  life,  and  lessee  for  life  makes  a  lease  for 

years,  and  A  releases  to  the  lessee  for  years  and  his  heirs,  this  is  void ; 

because  there  is  not  the  consent  of  the  tenant  for  life,  who  is  immediate 

tenant  to  the  reversioner,  and  ought  to  attorn  to  his  grants. 
Co.  Lit.  373. 
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(C)  ReleaBes  of  Lands  and  Hereditaments,  iic. 

So,  if  a  man  leases  for  twenty  years,  and  the  lessee  assigns  for  ten  years, 
a  release  by  the  reversioner  to  the  assignee  is  void  for  want  of  privity. 
But  a  release  to  the  lessee  is  good,  for  he  hath  the  possession  notwitiistand- 
ing  the  assignment ;  the  possession  of  the  lessee  being  always  considered 
the  possession  of  the  lessor,  and  that  he  holds  as  his  bailiff. 

Co.  Lit.  870;  Dyer,  4,  pi.  3;  Carter,  63. 

If  a  man  makes  a  lease  for  years,  the  remainder  for  life,  and  afterwards 
releases  to  the  tenant  for  years,  this  is  good ;  because  the  tenant  for  years 
holds  of  the  reversioner,  and  pays  him  the  services,  and  ought  to  attorn  to 
his  grants,  and  not  he  in  the  remainder  for  life ;  and  therefore  where  tenant 
for  years  accepts  a  release  of  the  reversion,  it  must  in  consequence  be  good. 
And  in  this  case  a  release  to  him  in  the  remainder  for  life  would  be  good 
likewise,  because  the  lessee  in  the  original  creation  took  the  estate  for 
years  subject  to  such  remainder  for  life,  and  therefore  there  needs  no  con- 
sent from  the  lessee  for  years  to  enlarge  the  estate.  • 

Co.  Lit.  373. 

If  tenant  by  the  curtesy  grants  over  his  estate,  he  is  not  afterwards  capa- 
ble of  taking  a  release ;  for  his  estate  is  created  merely  by  law,  and  he  re- 
mains tenant  to  the  heir,  and  subject  to  waste,  and  is  compellable  to  attorn 
to  the  grants  of  the  reversioner ;  yet  he  is  not  capable  of  a  release,  because 
he  has  no  notorious  possession  inpcdsy  which  may  be  enlarged  into  a  fee. 

Co.  Lit.  873  a. 

But  the  grantee  of  tenant  in  dower,  or  by  the  curtesy,  is  capable  of 
taking  a  release,  because  of  the  privity  and  notoriety  of  possession. 

3  RoU.  Abr.  400,  401. 

If  a  feme  covert  be  tenant  for  life,  a  release  to  the  husband  and  his  heirs 
is  good,  for  there  is  both  privity  and  an  estate  in  the  husband,  whereupon 
the  release  majr  sufficiently  inure  by  way  of  enlargement ;  for  by  the  inter- 
marriage he  gains  a  freehold  in  right  of  his  wife. 

Co.  Lit  873  b;  Keilw.  139,  pi.  97. 

If  an  infant  makes  a  lease  for  life,  and  the  lessee  assigns  it  over  to  an- 
o&er  with  warranty,  the  infant  at  full  age  brings  a  dumjvit  infra  istatem 
against  the  assignee,  and  he  vouches  the  assignor,  who  enters  into  the  war- 
ranty, the  demandant  cannot  release  in  fee  so  as  to  enlaj^e  the  estate,  be- 
cause the  vouchee  has  no  possession. 

Co.  Lit.  373  a,  b. 

But  he  who  aliens  pending  the  writ  may,  as  long  as  that  writ  is  pending, 
accept  a  release  from  the  demandant.  So  may  a  vouchee  after  he  ham 
entered  into  the  warranty,  for  though  they  be  not  tenants,  yet  the  law  and 
the  parties  have  allowed  them  as  tenants  irUer  se  for  that  suit. 

Lit.  sect.  490 ;  Co.  Lit  366, 384  b ;  Hob.  338. 

If  a  man  makes  a  lease  for  life,  the  remainder  for  lifte,  and  the  first  lessee 
dies,  a  release  to  him  in  the  remainder,  and  to  his  heirs,  is  good  before  he 
enters  to  enlarge  his  estate ;  because  he  hath  an  estate  of  freehold  in  law 
in  him,  which  may  be  enlarged  by  release  before  entry. 

Co.  Lit  370  b. 

■ 

But  at  common  law  a  release  to  a  lessee  for  years  before  entry  is  void ; 
yet  it  is  said  by  my  Lord  Coke,  that  if  a  man  makes  a  lease  for  years,  the 
remainder  for  years,  &e  first  lessee  enters,  a  release  to  him  in  the  remain- 
der for  years  is  good  to  enlarge  his  estate. 

Co.  Lit  370. 
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c^  Lci.  er«  ^ 

fr^a  *r«  fnrva.^  ttij  wLl  c^^eme  as  a 
•r  *,  tK^.zfc  a^rter  tLe  releaser  or 
"if  u.«  vt.*3at. 

TLe  ett,«iTJi.  TsA  of  *l>e  ccsunrB  av  is,  ikit  bc?  r^bt  paaaesbya  lelease 
\  A  whit  the  r<?Ieascr  kai  at  die  tme  h  was  ELaie. 

If  an  arirowv^o  'c^  be  granted  fcr  years,  the  j:;itrtna2e  fcr  rears  is  in  the 
grsLDt^i^y  zL'i  he  iLiiT  accept  a  rtle&se  in  fe«  of  die  patrc-o.  But  if  one,  two, 
or  three  zrfAd^nces  are  granUrd,  the  patri-oage  is  net  separated,  nor  can 
\  «f:h  grantee  accirpt  of  a  t^lezse  in  ^  cf  the  patrcn  in  tiee  who  hath  the 
ifiheritance. 


J<9a.  19«  (a)  If  a  ana  teiscd  cf  a  mt  in  fee  gruds  it  f3r  Ide»  ke  naj  cnhi^ge  h  liy 
r«lca«e.    4J  Am.  6 ;  3  RoiL  Abr.  400. 

If  A,  a  member  of  a  corporation,  disseise  B  to  his  own  nse,  or  if  a  mayor 
and  commonalty  disseise  B,  and  B  in  the  first  case  release  to  die  mayor 
2nd  eommonahy,  or,  in  the  second,  to  a  particular  member  of  die  corpcwa- 
tion ;  nothing  passes  by  these  releases,  for  they  are  distinct  persons,  and 
claim  in  diflerent  rights,  consequendy  diere  is  no  pririty. 

8  H.  6, 1 ;  Bro.  Bdbno,  ph  69 ;  9  Rolh  Abr.  403. 

If  a  man  sues  execution  upon  an  elegit  (b)  of  the  lands  of  his  debtor,  and 
the  debtor  who  hath  the  inheritance  con5nns  his  estate,  he  may  afterwards 
enlarge  it  by  a  release,  for  the  confirmation  hath  created  a  priTity  between 
them* 

31  Am.  13;  9  BolL  Abr.  401.  (6)  8o,  of  a  tenant  bj  atatole  meiebaal  or  staple. 
Co.  Lit  970  b. 

A  relea^  by  a  lessor  to  his  lessee  at  will,  having  entered  by  force  of 

such  lease,  is  good  in  respect  of  the  privity  between  them,  and  as  it  would 

be  a  vain  thins;  for  the  lessor  to  make  livery  and  seisin  to  one  abeady  in 

possession  of  me  land  by  his  own  agreement. 

Co.  Lit  970 ;  Lit  sect  460 ;  Dyer,  969  b,  pi. 20;  Owen,  98,  99,  S.  P. ;  and  that 
tnek  IfMoe  riiall  bare  aid.  M  Where  one  to  whom  a  parcel  of  marsh  was  let,  mowed 
itt  and  fmnoved  the  hay,  ezeicialBff  no  other  act  of  poeseMion,  and  aoon  afterwmvds  took  a 
deed  of  releaM ;  held,  that  be  had  a  poaseMion  sofficient  to  render  the  release  operatiTe. 
Thatcher  r.  Cobb,  5  Pick.  423.gr 

But  if  tenant  at  will  makes  a  lease  for  years,  and  the  lessee  enters,  he 
only  is  the  disseisor,  and  a  release  or  confirmation  to  the  tenant  at  will  af- 
terwards is  void,  because  the  privity  is  determined. 

Cro.  Eliz.  830,  Shaw  t.  Barber. 

A  release  to  a  tenant  at  suflerance,  as  where  lessee  for  years  holds  over, 

is  void ;  for  though  there  be  a  possession  yet  there  is  no  privity,  which  is 

equally  requisite. 

Co.  Lit  970  b ;  Dyer,  98,  pi.  19 ;  Cra  Eliz.  268 ;  3  Leon.  152 ;  Bjownl-  207;  Cio. 
Js.179. 

If  one  enter  of  his  own  wrong,  and  takes  the  profits,  his  words,  "  to 
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(0)  RdieBses  oi  Ltlnds  and  Heredittmetits^  kt. 

hold  it  at  the  oiler's  will/'  cannot  qualifj  the  wrong,  for  he  is  a  disseisor, 
and  in  such  case  the  owner's  release  to  him  is  good :  or,  if  the  owner  cdti- 
sented,  he  is  tenant  at  will,  and  in  such  a  case  the  release  is  likewise 
good. 

Co.  Lit.  971  a. 

The  ancient  manner  of  conVeTancing  was  bj  feoffment,  but  the  manner 
of  making  livery  and  seiidn  begetting  many  mce  (questions,  grew  trouble- 
some, wmch  put  lawyers  upon  new  devices,  and  mtroduced  the  moderh 
manner  of  conveyancm^  by  lease  and  release.  This  method  is  said  to  hftve 
been  first  (a)  invented  m  King  Charles  the  First's  reign,  and  hsls  iis  ta- 
lidity  from  me  reasons  drawn  from  the  statute  of  uses ;  for,  by  the  bargtiin 
and  sale  for  a  year,  the  bargainee  by  force  of  the  statute  is  m  possession 
without  entry,  and  when  the  bargainor  releases  to  him  in  possession,  the 
lease  is  merged,  and  the  bargainee  hath  the  inheritance.  For^  as  at  com- 
mon law,  if  a  man  granted  alease^  and  the  lessee  entered,  this  divided  the 
estate,  and  left  a  reversion  in  him^  and  the  possession  in  the  lessee  ;  but 
stiU,  by  the  common  law,  the  lessee  (6)  before  entry  could  not  accept  of  a 
release,  having  only  an  interesse  termini;  and  now  though  the  lessee  does 
iiot  enter,  yet  the  statute  Vesting  the  estate  or  use  in  him  for  a  year  he  is 
deemed  to  be  in  the  actual  possession,  and  so  capable  of  a  release  as  much 
as  a  lessee  in  possession  was  at  common  law.  But  yet  this  lessee  cannot 
have  trespass  till  an  actual  entry. 

(a)  By  Sir  Francis  Moor,  3  Mod.  253 ;  3  Salk.  678,  pi.  6 ;  3  Ld.  Raym.  79d,  and 
Tide  7  Mod.  74.  [jSee  Preston  on  Convey.  toI.  ii.  p.  307.)  (6)  Lit.  sect.  459 ;  5  Co. 
184 ;  Plow.  433.    ||Vide  Co.  Lit.  371  b,  note  (1).|| 

Lessee  for  years  cannot  make  a  lease  for  years  within  the  statute  of  uses, 
so  as  by  this  means  to  give  the  possession,  and  make  his  lessee  capable  of 
a  release  of  the  reversion. 

Lntw.  570^  7  Mod.  73. 

In  ejectment  upon  a  special  verdict  the  only  question  was,  whether  a 
lease  for  a  year  upon  no  other  consideration  than  reserving  a  pepper-corn, 
if  it  be  demanded,  could  operate  as  a  bargain  and  sale,  and  so  make  the 
lessee  capable  of  a  release  ?  And  resolved  that  it  should,  the  reservation 
making  a  sufficient  consideration  to  raise  an  use  in  the  same  manner  as  a 
bargain  and  sale  does. 

Mod.  363;  3  Mod.  349;  9  Vent.  35,  Barker  t.  Keate. 

A  release  to  cestui  que  use  is  ^ood :  so  to  a  cestui  que  trustj  who  being  in 
possession  may  at  least  be  considered  as  tenant  at  will. 
Godb.  399 )  Hard.  491 ;  Carter,  163. 

5.  What  Estate  or  Interetl  pantM  by  the  Release  .*  Jnd  iherdfh  of  the  Words  requinte  to 

an  Enlittgemeta, 

Releases,  like  other  conveyances,  regularly  require  words  of  inheritance ; 
so  that  if  the  lessor  release  to  his  lessee  for  years,  without  saying  to  hiin 
and  his  heirs,  such  lessee  hath  only  an  estate  for  his  life. 

Lit  sect*  465;  Co.  Liu  378  b ;  Jenk.  300 ;  Jon.  338;  Cro.  Cat.  335. 

So,  if  a  release  be  made  to  tenant  by  statute  staple  or  merchant,  or  ilegiiy 
by  him  in  the  reversion  of  all  his  right  in  the  land,  by  this  a  freehold 
p««9es  for  the  life  of  the  Releasee ;  it  beiAg  the  gi^eatest  estate  9M  eA 
pass  without  apt  words  of  inheritance. 

Co.  Lit.  373  b ;  3  Vent  338. 
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(C)  PalaMW  of  hu^M  tad  HcwjiUumwili,  te. 

If  a  leflKMT  release  to  his  lessee  per  atder  vitj  he  gives  him  an  estate  for. 
his  own  life. 

Co.  Lit.  975  b. 

A  chantij  priest  incorporate  took  a  lease  to  him  and  his  successors  for 
100  years,  and  afterwards  took  a  release  fiom  Ae  lessor  to  him  and  his 
successors;  and  it  was  adjudged,  that  by  the  release  he  had  but  an  estate 
for  life,  for  he  had  the  lease  at  first  in  his  natural  cspaaty^  for  that  it  could 
not  go  in  succession ;  and  the  words  Us  successors  could  not  give  him  an 
estate  of  inheritance  in  the  same  capacity  he  had  the  lease,  for  want  of  the 
words  his  heirs. 

Comp.  Ineumb.  373. 

But  if  the  lord  releases  all  his  ri^t  to  the  tenant,  the  seignoiy  is  ex- 
tinct without  the  word  heirs  ;  for  this  instrument  is  to  discharge  the  estate 
of  the  tenint,  and  therefore  has  a  necessary  relation  to  the  estate  which 
the  lord  at  first  created,  and  consequently  it  refers  to  those  words  that  in 
the  original  of  the  estate  gave  him  a  fee-sunple. 

Co.  Lit  9 ;  Coke,  R.  on  Fines,  7. 

So,  in  releases  that  inure  by  way  of  vrdtter  le  estate^  the  word  heirs  is 
not  requisite ;  as,  where  there  are  two  coparceners,  and  one  of  them  re- 
leases to  the  other,  this  gives  a  fee  without  the  word  hdrsy  because  it  hath 
a  necessary  relation  to  the  estate  whereof  the  other  was  seised. 

Co.  Lit.  9, 393. 

So,  if  there  be  two  joint-tenants,  and  one  release  to  the  other,  this  pass- 
eth  a  fee  without  the  word  hdrs^  because  it  refers  to  the  whole  fee,  which 
they  jointly  took  and  are  possessed  of  by  force  of  the  first  conveyance. 
But  tenants  in  common  have  distinct  estates,  and  cannot  enlarge  the 
estates  of  each  other  without  proper  words  of  inheritance.(a) 

Co.  Lit.  9, 900.  [(a)  fiat  tenants  in  common  cannot  release  to  each  other,  the  free- 
hold being  aereral.] 

^But  althou^  a  tenant  in  common  cannot  release  to  his  co-tenant  and 
thus  enlarge  his  estate,  an  agreement  for  mutual  releases  between  tenants 
about  to  make  partition  will  be  enforced  in  equity  after  such  partition. 

Case  of  Coatee  Street,  S  Aahmead,  13 ;  see  also'  Syme  t.  Johnson,  3  Call.  358 ; 
Jones  T.  Carter,  4  H.  &  M.  184;  Lessee  of  White  ▼.  Sayre,  3  Ohio  R.  110 ;  Curtis 
▼•  Swearingen,  1  Breese,  875;  Moore  ▼.  Eagles,  1  Murph.  303;  Pringle  ▼.  Sturgeon, 
Littel  Ca.  113;  Parker  ▼.  Anderson,  5  Monr.  450;  Orerton  t.  Lacey,  6  Monr.  17. 
Bat  see  Woodhull  t.  Longstreet,  3  Har.  54.0^ 

If  kinds  be  given  to  baron  and  feme,  and  the  stranger  in  fee,  and  the 
stranger  release  to  the  baron ;(()  this  gives  him  the  fee  without  other 
words  of  inheritance. 

And.  45.    (&)  Seeiiuty  had  the  release  been  made  to  the  wife.  Dyer,  865  a,  pi.  34. 

^A  release  from  several  coparceners  to  another  coparcener  and  her  hus- 
band passes  nothing  to  the  husband. 
Rogers  t.  Turley,  4  Bibb,  355.^ 

A  release  by  one  of  a  bare  right  for  a  day  or  an  hour  is  as  good  as  if  it 
was  made  to  me  other  and  his  heirs ;  for  the  disseisee  cannot  release  part 
of  his  estate  in  the  right,  because  he  has  no  right  to  any  estate  but  that 
whereof  he  was  seised,  therefore  he  must  release  his  right  to  that  or  none 
at  all. 

Co.  Lit.  374. 
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(D)  Who  are  capable  of  releaaiii;. 

/0A  mere  naked  possibility  of  interest  in.  premises  is  not  the  subject  of 
release. 
Pelitrean  t.  Jaek8oii«  11  Wend,  110. 

A  release  by  an  heir  apparent  of  his  estate  in  expectancy,  with  a  cove- 
nant, against  nimself  and  all  claiming  under  him,  is,  if  made  fidrly,  and 
with  the  consent  of  the  ancestor,  a  bar  to  the  releasor's  claim  thereto,  by 
descent  or  devise,  after  the  death  of  his  ancestor,  and  such  a  covenant  runs 
with  the  land. 

TmU  T.  Eastman,  3  Met.  131.9 

(D)  Who  in  respect  of  their  Right  or  Interest  are  capable  of  releasing. 

A  BAKE  authority  cannot  be  released ;  as,  where  a  man  by  will  directs 
tiiat  his  executors  shall  sell  his  lands,  this  being  a  power  only,  and  no 
matter  of  interest  in  the  executor,  he  cannot  release  (a)  it  to  the  heir. 

Co.  Lit.  365  b;  Roll.  R.  197 ;  3  Balst  31.  (a)  So,  if  cestui  que  ute  had  deyised  that 
his  feoffees  should  sell  the  land,  and  they  had  made  a  feoffment  over,  yet  might  they 
haye  sold  the  use.    Co.  Lit.  366  b. 

But  thou^  these  powers  in  strangers  cannot  be  released,  yet  a  power  of 
revocation  m  &e  feofibr  or  party  from  whom  the  estate  moved  may  be  re- 
leased by  deed,  or  by  levying  a  fine,  which  is  a  release  in  law ;  for  it  is  in 
nature  of  a  condition,  whereby  he  may  restore  himself  to  his  former  estate 
whenever  he  pleases,  and  consequently  such  power,  like  other  reservations, 
may  be  released. 

Co.  Lit  237,  365;  Co.  110;  4  Leon.  133. 

After  one  has  found  surety  of  the  peace  all  the  kins's  subjects  have  an 
interest  in  it,  and  neither  the  king  nor  party  against  whom  it  is  found  can 
release  it. 

31  E.  4,  40 ;  3  Roll.  Abr.  401. 

In  trespass  or  detinue  by  the  villein  the  release  of  &e  lord  is  a  good 
bar. 

18  H.  6,  33 ;  3  Roll.  Abr.  403. 

If  a  commonalty  be  disseised,  and  after  every  one  release  for  himself 
it  is  not  good,  because  it  ought  to  be  by  their  common  seal. 

19  H.  6,  64 ;  3  RoU.  Abr.  403. 

/g  When  the  inhabitants  of  a  place  claim  a  ri^ht  of  fishery  as  annexed  to 
their  inhabitancy,  a  release  by  one  of  them  is  moperative  even  as  against 
himself. 

Jacobson  ▼.  Foantaint  3  Johns.  170. 

A  right  of  private  way  may  be  extinguished  by  a  release  of  all  the  par- 
ties interested  in  it. 
Wright  T.  Freeman*  5  Har.  &  Johns.  467.8^ 

A  person  who  procures  an  outlawry  in  debt  may  release  the  party,  for 
the  release  is  a  satisfaction  to  him ;  and  the  outlawry  in  this  case  oeing 
pardoned  by  act  of  parliament,  the  party  is  absolutely  discharged. 

Noy,  6,  Albany  t.  Manny. 

If  A  covenants  with  B  that  C  shall  pay  to  D  8/.  yearly,  and  D  takes  J 
S  to  husband,  who  releases  the  payment  to  A,  this  release  does  not  dis- 
charge him ;  for  J  S  is  a  stranger  to  the  covenant,  and  hath  no  ri^t  in 
him. 

3  Bnlst.  39 ;  Roll.  R.  196 ;  3  Roll.  Abr.  403,  Quick  v.  Lndborrow. 

z2 
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(D)  Who  are  capable  of  MlM^. 

If  A  has  Judgment  agdnst  B  for  debt  or  damages,  and  after  etttfnds  the 
land  of  B  for  this  debt,  and  then  assigns  over  the  knd  extended  to  0  for 
all  his  estate  therein,  and  after  A  relea^s  to  B  the  judgment ;  this  shall 
aroid  the  extent,  so  that  B  may  have  an  audUa  querela  against  C  the  as- 
signee, and  therein  shall  avoid  the  txtent^(d)  because  A^  notwithstanding 
the  assignment,  continues  privy  to  the  judment)  and  might  after  the  as- 
signment have  acknowledged  satisfiiction  of  the  judgment  and  so  defeat 
the  estate  of  the  assignee.  And  this  release  is  all  one  as  if  he  bad  ac- 
knowledged satisfaction  of  the  judgment. 

i   3  Roll.  Abr.  403;  Jon.  338 ;  Cro.  Car.  314,  Flower  t.  Elgar.     (a)  Qu.  If  there  maj 
not  be  relief  iii  eqaity  1    Vide  Vem.  60. 

If  one  joint-tenant  of  it  rent  ih  fee  releases  all  his  right^  yet  this  does 
not  pass  the  moiety  of  his  companion  ;  (6)  but  in  personal  actions  one  joint- 
tenant  may  release  the  whole  ^  but  if  the  personalty  be  mixed  with  the 
realty,  it  is  otherwise. 

91  £.  3,  68 ;  3  RoU.  Abr.  411.    (6)  3  Cor.  ^. 

fiA  release  by  two  of  three  lessees  will  not  baf  dn  kctioH  against  th^ 

landlord  by  the  third  unless  the  covenant  is  joint. 

Eisenhart  t.  Slajtnaker,  14  Serg.  ii  R.  153 ;  Jackson  ex  dtaa.  Hallenbake  ▼.  M'Claa- 
key,  3  Wend.  641. 

But  a  release  of*  a  partnership  debt  by  one  of  two  partners  will  bar  an 
action  against  the  debtor,  although  the  releasor  had  no  authority  to  dis- 
charge more  than  his  moiety. 

Salmon  ▼.  Dayis,  4  Binn.  375 ;  Scott  r.  Trents,  1  Wash.  77 ;  Biilkley  t.  Dayton, 
14  Johns.  387 ;  Pearson  t.  Hooker,  3  Johns.  08 ;  Soathard  et  al.  ▼.  State^  3  Monr.  437; 
YandesT.  Leferre,  3  Blaekf.  371 ;  Amol  t.  Borean^  11  Matting  313;  Herman  ▼.  Lou. 
Ins.  Co.,  8  Louis.  389 ;  Emerson  t.  Knower,  8  Pick.  63.  Bat  see  Emerson  t.  Baylis, 
19  Pick.  55. 

In  debt  for  rent  by  tenants  in  common,  a  release  by  one  is  a  bar  to  the 
action,  but  in  a  distress  and  aVowry  for  rent  a  release  by  One  li^  not  a  dis- 
charge as  to  the  other. 

Decker  t.  Livingston,  15  Johns.  479. 

Where  several  plaintiffs  must  join  in  bringing  a  ^^ona/  action,  k  release 
by  one  joint  plaintiff  Is  a  bar  to  the  action. 
Ansten  t.  Hall,  13  Johns.  386;  Eastman  t.  Wright,  6  Piclt.  3t6. 

A  release  of  lands  by  one  of  two  trustees,  from  the  operation  of  a  mort- 
gage, is  not  in  itself  sufficient  to  discharge  the  lands ;  it  must  be  eli^ectited 
by  both  trustees  to  render  it  available. 

Van  Rensellaer  ▼.  Aken,  33  Wend.  549.  It  inay  howeyer  be  rendere<l  available  by 
M  aete  of  an  assigned  of  the  tnisieeclw    Mi4f 

A  release  by  the  common  vouchee  is  no  bar,  for  he  I'enders  nbthing, 
and  can  be  at  no  loss. 
Cfo.  £li2. 1^,  i. 

So,  if  the  plaintiff  in  ejecttnent,  "v^ho  i^  a  iiiere  nominal  person  ahd  trii^ 
tee  for  the  lessor,  release  the  action;  or  if  an  action  be  brought  in  his 
name  for  the  mesne  profits,  and  he  release  it,  this  in  either  cl^Se  id  no 
bar;  but  frota  the  power  the  courts  now  exercisef  of  regulafmg  all  proceed- 
ings in  these  Actions,  is  such  ft  contettrpit  fof  Which  the  party  may  be  cojk- 
inftted. 

Raym.  93 ;  Skin.  347,  pi.  1 ;  Comb.  8 ;  Salk.  360,  pi.  15.  gBut  now  it  is  held,  Hat 
John  Doe  is  the  «mI  pltinfiff  far  the  pirfpoaa^  of  relea^ingf  fh9  adiio«l.    4  Mmd^  4  S. 
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(D)  Who  fure  eitpitbU  of  lelftsiag. 

300;  S  Chitu  R.  398.    And  that  the  leisor  of  the  plaintiff,  banng  partod  with  hia  ia* 
tereat,  cannot  release  the  action.] 

If  a  lessor  after  asagnment  of  the  reversion  release  to  &e  lessee  all 
covenants  and  demands,  yet  the  assi^ee  may  have  an  action  of  covenant 
for  rent  due  after  the  assimment,  for  it  rons  with  the  reversion  at  common 
law,  before  the  stat.  33  H*  8,  (cap.  34,)  and  passes  by  the  grant  of  the 
reversion,  and  therefore  the  lessor  could  not  release  it  after  the  assign- 
ment. 

3  JoQ.  103;  3  Lev.  906,  Haiper  ▼.  Bird ;  Gro.  Car.  603,  L.  P.-~that  a  creditor,  after 
an  assignment  of  hia  debt,  cannot  release  the  debtor.  9  Chan.  Ca.  169.  J  Vide  1  fios. 
Ie  p.  447.11  /8  Kane  r.  Sanffor,  14  Johns.  89 ;  Sumner  ▼.  Stewart,  9  N.  Hamp.  R.  39 ; 
Sloan  T.  Somers,  3  Green,  109.  See  CoJeman  t.  Waloott,  4  Day,  6.  A  release  cannot 
opeiate  to  extinguish  or  defeat  future  rights  or  claims*  Francis  v.  Boston  and  Rox. 
Mill  Corporation,  4  Pick.  366;  Hastings,  t.  Dickenscm,  7  Mass.  163;  Gibson  y*  Gib* 
•on,  16  Mass.  lOO.gf 

If  by  prescription  the  inhabitants  of  ancient  messuages  in  a  certain  vill 
are  entitled  to  have  common  within  the  vill  by  reason  of  their  commoran- 
cy>  such  common  cannot  be  released,  for  though  one  inhabitant  should  re- 
lease it,  a  succeeding  one  might  claim  it.(a) 

Cro.  Ja.  163,  Smith  y.  Gatewood.  (a)  Vide  Gateward's  case,  6  Co.  00,  where 
such  a  claim  is  pleaded  as  a  custom,  and  adjudged  bad  in  law,  for  the  reason  in  the 
text,  among  other  reasons.  /8  Jacobson  t.  Fountain,  3  Johns.  170.  But  see  W'right  r. 
Freeman,  6  Har.  &  J.  467.8^ 

If  by  the  custom  of  a  manor  the  tenants  thereof  are  to  choose  among 
themselves  one  to  collect  the  lord's  rents  for  a  year,  and  so  on  annually ; 
the  lord  may  discharge  or  release  a  tenant  of  this  burden,  but  then  the 
others  shall  not  be  further  charged  than  before,  for  when  it  oomes  to  bis 
course  who  is  discharged  the  lora  himself  must  collect  it, 

81  E.  4,  46,  47;  3  Roll.  Abr.  401,  403. 

If  two  churchwardens  sue  in  the  spiritual  court  for  a  levy  towards  &e 
reparation  of  their  church,  and  have  sentence  to  recover,  and  costs  as- 
sessed, and  after  one  of  them  releases,  yet  the  other  may  proceed  for  the 
costs,  &c.;  for  churchwardens  have  nothing  but  to  the  use  of  the  parish, 
and  die  corporation  consists  of  both,  and  one  only  cannot  release  or  give 
away  the  goods  of  the  church. 

Maroh,  73;  Jank.  306;  Cio.  Ja.  336;  YelT.  173;  3  Biownl.  316. 

A  servant  who  distrains  (fr)  in  right  of  his  master,  or  one  who  is  rob- 
bed (c)  of  kis  master's  money,  cannot,  on  an  action  brought  by  him  on  the 
statute  of  hue  and  cry^  release  to  the  prejudice  of  his  master ;  nor  can  the 
ordinary  (d)  release  an  administration  bond. 

(5)  3  Bttlst.  110 ;  Roll.  R.  346.    (e)  4  Mod.  305 ;  Comb.  369.    {d)  Holt's  B.  660. 

II  Where  a  lessor  whose  bailiff  had  made  a  distress  for  rent  commenced 
an  action  in  the  bailiff's  name,  and  with  his  consenty  against  the  sheriff,  for 
taking  insuiScient  pledges  in  replevin,  and  the  bailiflT,  without  the  lessor's 
privity,  released  to  the  sheriff^  and  the  release  was  pleaded  fms  darrein 
(^mttnwavfie^  the  Cpurt  of  Common  Pleas  set  aside  the  plea. 

Hi^cliej  T,  Burt,  7  Taunt.  48. 

So,  where  the  obligor  of  a  bond,  after  notice  of  its  being  assigned,  took 
a  release  from  the  obligee,  and  pleaded  it  to  an  action  brought  by  the  as- 
9igne^  ia  ttke  pame  of  the  ohUg^e^  the  C<>urt  of  Qommo^  Fleas  set  i^de 
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the  plea,  nor  vrovid  tkey  under  &ose  circumstances  suffer  the  obligor  to 

pleaci  payment  to  the  obligee. 

Le^h  T.  Legfa,  1  Boa.  &  P.  447 ;  and  see  MoaDtatephen  ▼.  Brooke,  1  Chitt.  R.  390, 
and  Ut.  ObH^ionj  toI.  vii ;  and  4  Barn.  &  A.  419. 

/0The  assignee  of  a  bond  stands  in  the  place  of  the  obligee  so  as  to  let 

in  all  matters  of  defence  which  the  obligor  had  at  the  time  and  notice  of 

the  assignment 

Wheeler  r.  Hughes,  1  Dall.  23 ;  Inglea  ▼.  Inglea,  9  Dall.  49;  Rnndle  t.  Ettwetn, 
9  Yeatea,  93;  Solomon  t.  Kimmell,  5  Binn.  939;  Borrr  ▼.  Hartman,  4  Serg.  Ie  R. 
177;  Chamberlain  T.  Day,  3  Con.  353;  Chamberlain  t.  Gorham,  90  Johna,  144;  Bank 
of  Niagara  t.  M^Cracken,  18  Johns.  493 ;  Trueman  t.  Haakin,  9  Cain.  R.  369 ;  Bacon 
V.  Warner,  1  Root,  349 ;  Mehaffy  t.  Share,  9  Penn.  361 ;  Willis  t.  Twambley,  13  Maea. 
906;  Webster  t.  Wise,  1  Paige,  319;  Greene  t.  Darling,  5  Mason,  916;  White  ▼• 
Prentisa,  3  Monr.  510 ;  Mnnay  t.  Lyons,  9  Johns.  Ch.  441 ;  Liyingaton  r.  Dean,  Ibid. 
479;  Winchester  t.  Hackley,  9  Cranch,  349;  United  Statea  t.  Stunria,  1  Paine,  595; 
Sharpe  t.  Eccles,  5  Monr.  79;  Harriseon  v.  Burgeaa,  Ibid.  490;  Kenneday  t.  Wool- 
folk,  3  Hayw.  199;  Hawley  t.  Cramer,  4  Cowen,  717;  Braahear  t.  West,  7  Peters, 
608;  Porter  t.  Braokenridge,  Harden,  91 ;  M^Gee  t.  Lynch,  3  Hayw.  105;  Dunn  t. 
Snell,  15  Mass.  481 ;  Jones  t.  Witter,  13  Maaa.  304;  Parker  t.  Grout,  11  Maaa.  157« 
(note) ;  Baylston  r.  Green,  8  Maaa.  465 ;  Green  T.  Hatch,  19  Maaa.  981 ;  Cleveland 
T.  Clap,  5  jfaaa.  901. 

But  if  the  obligor  acknowledges  his  liability,  or  by  his  promises  induces 

the  assignee  to  purchase  the  bond,  he  will  not  be  allowed  to  set  up  any 

defence  he  might  have  had  against  the  obligee. 

Ludwick  T.  Croll,  9  Yeates,  464;  Cames  ▼.  Field,  Ibid.  541 ;  Weaver  t.  M'Corkle, 
14  Serg.  &  R.  304 ;  Smedea  ▼.  Hoochtating,  3  Cain.  48 ;  Henry  t.  Browne,  19  Johns. 
49 ;  Holbrook  ▼.  Burt,  99  Pick.  546;  Mowry  t.  Todd,  19  Maaa.  981 ;  King  t.  Fow- 
ler, 16  Mass.  397. 

A  payment  made  by  the  obligor  to  the  obligee  before  notice  of  the 
assignment  is  good. 

Barry  t.  Hartman,  4  Serg.  &  R.  175 ;  Brindle  t.  M^Ilvaine,  9  Serg.  &  R.  74 ;  Clark 
▼.  Boyd,  6  Monr.  94 ;  Comstock  t.'  Famum,  9  Maaa.  96.  See  Black  ▼.  Bird,  1  Hayw. 
973;  Martin  t.  Fox,  4  Bibb,  399.^ 

If  one  of  several  plaintiffs  fraudulently  release  the  action,  the  court  will 
set  aside  a  plea  of  release ;  but  the  fraud  must  be  clearly  made  out  by  the 
affidavits  of  the  party  seeking  to  set  aside  the  release. 

Barker  t.  Richardson,  1  Young  &  J.  369 ;  and  see  4  Moo.  199;  7  Moo.  356  ;||  /8  John- 
son y.  Holdsworth,  4  Dowl.  P.  C.  63.  But  see  Eastman  t.  Wright,  6  Pick.  316; 
Loring  v.  Brackett,  3  Pick.  403.  A  release  obtained  by  a  debtor  in  consequence  of  hia 
fraudulent  misrepresentation  and  other  artifices,  will  be  set  aside  b]|r  a  court  of  e<|uity; 
but  the  mere  fact  of  a  previous  assignment  of  his  property,  if  not  intended  to  misled 
the  creditor,  is  not  such  a  fraud.  Phettyplace  v.  Sales,  4  Maaon,  319.  But  see  Car- 
ter V.  Connell,  1  Whart.  399.gr 

I  But  a  sheriff  may  release  an  obligation  taken  by  him  for  the  appearance 

I  of  a  person  whom  he  arrests. 

Cro.  Eliz.  808. 

In  debt  on  a  single  bill  made  to  A  to  the  use  of  him  and  B,  the  defend- 
ant pleads  a  release  made  to  him  by  B,  on  which  the  plaintiff  demurs, 
and  without  difficulty  it  was  adjudged  for  the  plaintiff;  for  B  is  no  party 
to  the  deed,  and  therefore  can  neither  sue  nor  release  it ;  but  it  is  an  equi- 
table trust  for  him,  and  suable  in  Chancery  if  A  will  not  let  him  have  part 
of  the  money ;  and  the  book  of  Edward  the  Fourth,  cited  to  prove  that  he 
might  release  in  such  a  case,  was  denied  to  be  law. 

Ley.  935,  OfBey  ▼.  Ward ;  Lit.  R.  149,  L.  P. 

iS  A  release  executed  by  one  of  the  parties  to  a  suit  in  a  Court  of  Chan- 
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eery,  where  &e  accounts  are  impeached,  will  not  prevent  the  court  from 
looking  into  the  setdement. 
Kelsey  v.  Hobby,  16  Peters,  276.8^ 

(E)  Of  Releases  by  Executors  and  Administrators. 

An  executor  may,  before  probate  of  the  will,  release  a  debt  due  to  the 
testator,  for  he  denves  his  authority  from  the  testator,  and  not  from  the  act 
of  the  ordinary;  in  like  manner  may  he  pay  debts,  and  take  releases,  &c. 

6  Co.  28 ;  OfT.  Exec.  33 ;  Plow.  281. 

And  it  hath  been  held,  that  if  an  executor  releases  all  actions,  this  will 
extend  as  well  to  actions  which  he  hath  in  his  own  right,  as  to  those  which 
he  hath  as  executor  ;{aj  but  yet  in  some  cases  such  general  words  may, 
according  to  the  intention  of  ihe  parties,  be  restrained. 

39  E.  3,  26.     (a)  Vide  ir^rd.  , 

If  there  be  two  executors,  and  one  of  them  release  a  debt  due  to  the 
testator,  this  shall  bind  both,  for  each  hath  an  entire  authority  and  interest 
different  from  other  joint-tenants ;  and  hence  it  is  held,  that,  if  one  execu- 
tor release  to  his  companion,  nothing  passes  thereby,  because  each  was 
possessed  of  the  whole  before. 

Vide  title  ExeetUon  and  MminUtraton^  vol.  4. 

IAnd  unless  a  strong  case  of  fraud  is  made  out,  the  court  will  not  con- 
the  legal  power  of  one  of  several  plaintiffs  to  release  the  action. 

7  Taunt.  421 ;  4  Moo.  192.  Vide  1  Chitt  390,  391  ;||  /g  Herbert  ▼.  Piffott,  2  C.  & 
M.  384 ;  4  Tyr.  285 ;  Barker  v.  Ricbardson,  1  Y.  &  J.  362 ;  Crook  v.  Stephen,  6  fiiogr. 
N.  S.  688 ;  Wild  y.  Williams,  6  Mees.  &  W.  490.^ 

But  if  there  be  two  executors,  and  one  of  them  refuse  to  join  in  action, 
upon  which  he  is  severed,  after  such  severance  he  cannot  release  the 
action. 
.  Dyer,  319,  pi.  15 ;  Cro.  Car.  420. 

In  the  case  of  Williams  v.  Pen  it  was  adjudged,  in  B.  R.,  that  if  there 
be  two  administrators,  and  one  of  them  release  a  bond  due  to  the  intestate, 
that  this  shall  bind  his  companion,  and  be  a  good  discharge  to  the  obligor ; 
as  the  statute  31  E.  3,  cap.  11,  gives  an  administrator  the  same  power 
over  debts  due  to  an  intestate  as  an  executor  had,  and  as  an  administrator 
by  releasing  without  consideration  is  equally  liable  to  a  devastavit  with  an 
executor. 

Pasch.  11  G.  2,  in  B.  R.,  Williams  y.-Penn.^— In  the  case  of  Hudson  ▼.  Hudson, 
Mich.  1737,  iq  C^c,  Lord  Hardwicke  was  of  a  contrary  opinion,  on  the  difference  the 
law  makes  between  an  executor  and  an  administrator,  the  former  coming  in  not  by  the 
act  of  the  ordinary,  but  by  the  will  of  the  testator,  consequently  his  authority  and  in- 
terest in  the  assets  greater,  &c,  [The  law,  howeyer,  is  as  stateid  in  the  text ;  the  opi- 
nion of  Lord  Hardwicke  in  Hudson  t.  Hudson  was  applicable  only  to  the  particular 
circumstances  of  that  case.    Jacomb  v.  Harwood,  2  Ves.  265.] 

B  One  administrator  may  release  or  dispose  of  the  estate  of  an  intestate 
without  the  concurrent  act  of  the  other. 

Bondereaux  t.  Montgomery,  4  Wash.  C.  C.  686;  Edmonds  v.  Cranshaw,  14  Peters, 
166;  Murray  t.  Blatchford,  1  Wend.  583 ;  Gage  r.  Johnson,  1  M^Cord,  492;  Moore 
y.  Sandy,  3  Bibb,  97 ;  Gleason  v.  Lillie,  1  Aik.  28. 

But  not  by  receiving  a  proved  account  in  payment. 

Mangram  r*  Sims,  1  Car.  Law  Rep.  547. 

Nor  can  one  of  two  executors  transfer  by  endorsement  a  negotiable  note 

made  to  two  executors  jointly. 
Smith  T.  Whiting,  9  Mass.  334^ 
Wou  VIII.— 35 
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An  infant  executor,  npon  an  actual  payment  and  full  ntia&ctioii  made 
to  him,  may  release  a  debt  due  to  his  testator,  but  cannot  without,  for  diat 
this  would  be  a  devasiavU  in  him. 

5  Co.  37;  Co.  Lit.  173;  And.  177;  Moor,  146. 

As,  if  a  bond  be  forfeited,  and  the  infant  executor  only  receive  flie  prin- 
cipal sum  without  the  penalty,  and  give  a  general  release  of  all  the  debt ; 
this  release  at  law  is  no  bar  of  the  penalty  .(a) 

Cro.  C«r.  490,  KniTcrton  t.  Lathmm.  {a)  Bvt  dow,  ainee  vlit.  4  Ann.  c  16,  whereby 
the  penalty  is  saved  on  payment  of  prineipal  and  inleiest.  Qtu  If  prineiptl  wdA  all  in- 
terest be  paid  to  each  infant  exeentor,  if  his  release  will  not  opente  as  in  die  preceding 
case! 

If  an  executor  release  a  debt  due  to  the  testator,  this  shall  charge  him 
to  the  ralue  of  the  debt,  though  perhaps  he  did  not  receire  near  so  much 
as  was  due  ;  but  if  he  release  an  account,  this  resting  in  uncertainty,  he 
cannot  be  charged  with  more  than  he  actually  receives. 

Hob.  66;  Cro.  Elix.  43;  And.  138. 

If  an  executor  voluntarily  release  a  debt,  he  shall  not  be  relieved  against 
it  in  equity,  although  a  creditor  may. 
Vern.  455. 

It  hath  been  held  in  Chancerv,  that  if  there  are  two  executors,  and  they 
join  in  a  receipt,  and  one  only  receives  the  money,  that  as  to  creditors, 
who  are  to  have  the  utmost  benefit  of  the  law,  each  is  liable  for  the  whole, 
though  one  executor  alone  might  release,  and  the  joining  the  other  was 
unnecessaiy ;  but  as  to  legatees,  and  those  claiming  distribution,  who  have 
no  remedy  but  in  equity,  the  receipt  of  one  executor  shall  not  charge  the 
other,  for  the  joining  in  die  receipt  is  only  matter  of  form ;  the  substantial 
part  is  the  actual  receiving,  and  this  only  is  regarded  in  conscience. 

Salk.  318,  pi.  96,  per  Ld.  Harcouri;  /g  Appeal  of  Brown*8  Executor,  1  Dallas,  811 ; 
Vernon's  Estate,  6  Watts,  350;  M«Nair*8  Appeal,  4  Rawle,  148;  SterreU*s  Appeal, 
3  Penn.  431 ;  Doofflass  t.  Satterlee,  11  Johns.  16;  Knox  t.  Pickett,  4  Desanss.  93; 
South's  Heirs  v.  Hoy's  Heirs,  3  Monr.  95;  Clark's  Exec.  t.  Farrer,  3  M.  348; 
ETans  V.  Erans,  1  Desauss.  530;  Sutherland  v.  Brash,  7  Johns.  Ch.  33  ;  Ochiltree  v. 
Wright,  1  Dev.  &  Bat.  336;  Messey's  Admin,  t.  Careton's  Exec.,  1  CheTes  Ch.  Ca. 
181 ;  O'Neal  t.  Herbert,  1  C.  W.  Dudley  Eq.  30.  When  two  administrators  are  jointly 
bound  in  the  same  bond,  each  is  liable  for  the  acts  of  the  other.  Anderson  t.  Miller, 
6  J.  J.  Marsh.  571 ;  Morrow's  Admin,  v.  Peyton's  Admin.,  8  Leigh,  54.  See  title 
Exeeuion  jr  Adminitiratan^  toI.  4,  p.  41. gf 

(F)  How  ftr  the  Husband's  Release  shall  bind  the  Wife. 

By  the  intermarriage,  the  husband  acquires  such  an  interest  in  all  debts 

due  to  the  wife,  that  he  may  release  them,  and  such  release  shall  bind  the 

wife. 

17  E.  3,  66 ;  3  Roll.  Abr.  410. 

Baron  alone  may  release  waste  done  by  lessee  for  life  before  coverture, 
upon  a  lease  made  by  the  feme. 

43E.  3,  18;  3  Roll.  Abr.  403. 

So,  all  rights  accruing  to  the  wife  during  corerture  may  be  released  by 
the  husbana. 

Salk.  115,  pi.  4;'  Ld.  Raym.  73;  jd  Cassall's  Admin,  t.  Carroll,  11  Wheat.  134; 
Lodge  T.  Hamilton,  3  Sergr.  &  R.  493 ;  Krumbaar  t.  Burt,  3  Wash.  C.  C.  406;  Siter's 
case,  4  Rawle,  475 ;  Udall  r,  Kenny,  3  Co  wen,  590 ;  Southward  ▼.  Packard,  7  Mass. 
95;  Whitaker  t.  Whitaker,  6  Johns.  113;  Swann  v.  Guage,  1  Hayw.  3;  Forrest  r. 
Warrington,  3  Desanss.  363;  Lyttle  t.  Rorstan,  1  Marsh.  518;  Enlaws  r.  Enlaws, 
3  Marsh.  339;  Williams  t.  Morgan,  1  Litt.  168;  Leadenham  t.  Nicholson,  1  Har,  & 
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(F)  How  far  the  Husband's  Release  shall  bind  the  Wife. 

Gill,  367 ;  Marshall  ▼.  Lewis,  4  Litt.  146 ;  Mar's  Heirs  t.  Fraaer,  4  Lit  iUp.  400. 
See  Casey  t.  Conville,  2  Car.  Law  Rep.  405 ;  Blount  t.  Haddock,  Cam.  &  Nor.  75 ; 
Neale  t.  Haddock,  3  Hayw.  183;  Hyues  v.  Lewis,  1  Taylor,  44;  Tyson  v.  Tyson, 
3  Hawks,  473 ;  Byrne's  Adm.  v.  Stewart,  3  Desauss.  135 ;  Agar  v.  Blothyn,  3  C.  M. 
&  R.  699;  1  Tyr.  &  G.  160;  Irgree  t.  Irgree,  6  M.  R.  667;  Legg  t.  Legg,  8  Mass. 
99;  Howes  v.  Bigelow,  13  Mass.  364;  Schuyler  v.  Hoyle,  5  Johns.  Ch.  196 ;  Malony 
T.  Kennedy,  10  Sim.  354;  Russel  t.  Brooks,  7  Pick.  65;  Peirce  t.  Thompson, 
17  Pick.  391 ;  Clapp  t.  Stonghton,  10  Pick.  463.^ 

The  husband  may  release  the  wife's  right  under  the  statute  of  distribu- 
tions. 
Lucas,  63. 

If  a  husband  and  wife  are  divorced  a  mensa  et  thoro.  and  a  legacy  is  left 
,to  her,  the  husband  may  release  it. 

Moor,  665 ;  Cro.  Eliz.  906 ;  Noy,  45. 

So,  where  a  legacy  was  given  to  a  feme  covert  who  lived  separate  from 
her  husband,  and  the  executor  paid  it  to  the  feme,  and  took  her  receipt  for 
it;  yet,  on  a  bill  brought  by  the  husband  against  tiie  executor,  he  was  de- 
creed  to  pay  it  over  again  with  mterest. 

Vem.  361. 

fiA  le^cy  until  it  is  recovered  is  a  chose  ia  action,  and  the  marital 

right  of  ue  husband  does  not  attach  until  it  is  reduced  into  possession,  but 

he  may  sue  for  and  reduce  it  into  possession. 

Galleffo  y.  Gallego,  3  Brock.  385;  Lodge  y.  Hamilton,  3  Serg.  &  R.  493 ;  Winter- 
cast  y.  Smith,  5  Rawle,  183;  Whitaker  y.  Whitaker,  6  Johns.  113;  Hayward  y.  Hay- 
ward,  30  Pick.  517 ;  Harleston  y.  Lynch,  1  Desauss.  344 ;  Eyans  y.  Kingsbury,  3  Rand. 
130;  Browne  y.  Meredith,  3  Keene,  537;  Bank's  Adm.  y.  Marksbury,  3  Lit  R^.  381 ; 
1  J.  J.  Marshall,  330;  Casey  y.  Tenyille,  3  Car.  L.  R.  404;  Burnett  y.  Roberts,  4  Dev. 
81 ;  RiTel  y.  Riyel,  3  Dey.  &  Bat.  373 ;  Dare  y.  Allen,  1  Green.  Cb.  415.  But  see 
Commonwealth  y.  Manly,  13  Pick.  173. 

A  bequest  to  the  wife  cannot  be  attached  by  a  creditor  of  the  husband. 

Dennison  y.  Nigh,  3  Watts,  90;  Robinson  y.  Woelpper,  1  Whart  179;  Roans  y. 
Archer,  4  Leigh,  550.  But  see  eorUrd^  Whaler  y.  Bowen,  30  Pick.  563 ;  Holbrook  y. 
Waters,  19  Pick.  354. 

A  husband  suing  for  a  legacy  due  to  his  wife  will  be  directed  to  make 
a  settlement  on  her. 

Tattnall  y.  Fenwick,  1  Desauss.  143 ;  Bethune  y.  Berresford,  Ibid.  174 ;  M^Elhattan 
y.  Howell,  4  Hayw.  19 ;  Schuyler  y.  Hoyle,  5  Johns.  Ch.  310 ;  Howard  y.  Moffitt, 
8  Johns.  Ch.  306;  Turrell  y.  Turrell,  Ibid.  391 ;  Sawyer  y.  Baldwin,  30  Pick.  378. 

A  bond  conditioned  that  the  husband  shall  be  permitted  to  enjoy  a  por- 
tion of  land  during  his  life,  and  his  wife  during  her's,  cannot  be  released 
by  the  husband,  so  as  to  defeat  the  interest  of  the  wife. 

Conway  y.  Hale,  4  Hayw.  R.  1,  and  see  Roans  y.  Archer,  4  Leigh,  550.^ 

If  a  feme  covert  sues  a  woman  in  the  spiritual  court  for  adultery  with  her 
husband,  iutid  obtains  a  sentence  against  her  and  costs,  the  husband  may 
release  Ihose  costs,  for  the  marriage  continues,  and  whatever  accrues  to 
the  wife  during  coverture  belongs  to  the  husband. 

Salk.  115,  pL  4,  per  Holt,  C.  J. ;  Ld.  Raym.  73. 

But  if  the  husband  and  wife  be  divorced  a  mensa  et  thorOj  and  the  wife 
have  her  alimony,  and  sue  for  defamation  or  other  injury,  and  there  have 
costs,  and  the  husband  release  them,  this  shall  not  bar  the  wife ;  for  these 
costs  come  in  lieu  of  what  she  hath  spent  out  of  her  alimony,  which  ia  a 
separate  maintenance,  and  not  in  the  power  of  her  husband. 

Roll.  R.  436 ;  Roll.  Abr.  343 ;  3  Bnso.  364.  0  See  Cotton  et  ox.  v.  Moon,  Opinions 
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(G)  To  whose  Benefit  a  Releeee  ehall  inoie. 

in  Mayor's  Ooort  of  N.  Y.  11 ;  Dnmond  t.  M'Gee,  4  Johns.  Ch.  318.    Bat  see  Ttotle 
T.  Money  &  Wife,  3  J.  J.  Marsh.  S2.0 

II  Where  a  husband  and  wife  lived  separate  under  a  deed,  by  which  the 
husband  stipulated  that  his  wife  should  enjoy,  as  her  separate  property,  all 
effects,  &c.  which  she  mi^t  acquire,  or  which  by  any  gift,  grant,  or  re- 
presentation she  or  he  in  her  ri^t  mi^ht  be  entitled  to,  and  that  he  would 
not  do  any  act  to  impede  the  operation  of  the  deed,  but  would  ratify  all 
lawful  or  equitable  proceedings  to  be  brought  in  his  or  their  names,  for  re- 
covering any  property ;  the  wife  having,  as  executrix  of  A  B,  commenced 
an  action  on  a  promissory  note  in  the  names  of  her  husband  and  herself, 
the  husband  released  the  debt,  which  release  was  pleaded  puis  darrein 
continuance.  The  court  ordered  the  plea  to  be  taken  off  the  file,  and  the 
release  to  be  given  up  to  be  cancelled,  as  being  in  fraud  of  the  deed  of 
separation. 

Innell  t.  Newman,  4  Bam.  &  A.  419 ;  and  Tide  9  East,  470. 

A  general  release  given  by  a  trustee  in  fraud  of  his  trust  to  lessees  of 

the  trust  estate,  is  void,  and  if  pleaded  by  the  lessees,  will  be  ordered  to 

be  taken  off  the  file. 
Manning  t.  Cox,  7  Moo.  617. 

See  title  Baron  and  Feme,  Vol.  2.|| 

(G)  To  whose  Benefit  a  Release  shall  inare ;  and  who  shall  be  bonnd  thereby,  though 

not  a  Party  to  the  Release. 

If  two  or  more  are  jointly  and  severally  bound  in  a  bond,  a  release  to 
one  dischar^s  the  others ;  and  in  such  case  the  joint  remedy  being  gone, 
the  several  is  so  likewise. 

Co.  Lit.  232;  Moor,  856;  2  Roll.  Abr.  410;  Hob.  10;  2  Sid.  41;  2  Salk.  574 ; 
0  Willinffs  T.  Conseqaa,  1  Pet.  C.  C.  R.  302 ;  U.  States  t.  Thompson,  Gilpin,  621 ; 
Jay  T.  Wnrtz,  2  Wash.  C.  C.  R.  269 ;  Anderson  t.  Levan,  1  WatU  &  S.  334 ;  Bnrson 
T.  Kincaid,  3  Penn.  R.  60 ;  Rowlej  t.  Stoddart,  7  Johns.  207 ;  Harrison  t.  Close, 
2  Johns.  448;  Catskill  Bank  v.  Messenger,  9  Cowen,  37;  Tockerman  t.  Newhall, 
17  Mass.  581 ;  Abel  ▼.  Fergnie,  1  Root,  502;  M'Shaine  v.  Woods,  Pr.  Dee.  277; 
Claffett  ▼.  Salmon,  5  Gill  &  J.  314;  Crane  t.  Ailing,  3  Green,  423,  and  see  Gamett 
V.  Macon,  6  Call,  308.  But  this  is  not  applicable  to  cases  of  joint  trusts  when  the 
party  released  was  not  in  default.  Kirby  v.  Turner,  Hopk.  309,  S.  C. ;  6  Johns.  Ch. 
242.  But  taking  a  judgment  in  a  joint  and  aeveral  action  from  one  of  the  obligors  in  a 
joint  and  $ever(U  bond  will  not  discharge  the  others.  Rhoads  v.  Frederick,  8  Watts, 
448.  A  receipt  in  full  to  one  joint  obligor  on  his  paying  his  proportion  of  the  debt  is 
not  a  discharge  of  the  others.  Chandler  t.  Herrick,  19  Wend.  129 ;  Shotwell  t.  Mil- 
ler, Coxe,  81.  Nor  is  a  release  of  one  joint  debtor  with  the  consent  of  his  co-debtor. 
Rogers  r,  Hosack's  Exec.,  18  Wend.  319;  Bank  of  Chenango  t.  Osgood,  4  Wend. 
607.  An  agreement  not  to  sue  one  of  seyeral  promissors  is  not  a  release  of  the  others. 
Catskill  Bank  ▼.  Messenger,  9  Cowen,  37 ;  De  Zenff  r.  Bailey,  9  Wend.  336;  Bank 
of  Chenango  t.  Osgood,  4  Wend.  607 ;  Couch  y.  Mills,  21  Wend.  424 ;  Harrison  ▼. 
Close,  2  Johns.  448 ;  Ward  v.  Johnson,  6  Munf.  8 ;  Tuckerman  t.  Newhall,  17  Mass. 
581 ;  Dewey  v.  Derby,  20  Johns.  462.  But  see  Cuyler  t.  Cuyler,  2  Johns.  186 ;  Jack- 
son ex  dem.  Roosevelt  v.  Stackhouse,  1  Cowen,  122 ;  Phelps  ▼.  Johnson,  8  Johns.  54 ; 
Clark  T.  Bush,  3  Cowen  151 ;  Clopper  v.  The  Union  Bank,  7  Har.  &  J.  103 ;  and  see 
ofi/e,  page  2id,ff 

So,  if  there  are  two  conusees  of  a  statute,  and  one  of  them  releases  to 
the  conusor ;  this  shall  extinguish  the  statute  as  to  the  other  also. 
2Roll.  Abr.  411. 

So,  if  two  executors  sell  the  goods  of  the  testator  for  a  certain  sum  of 

money,  and  take  an  obligation  for  the  money,  the  release  of  one  of  them 

shall  bar  both. 
HE.  3,  66;  2  Roll.  Abr.  411. 
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(Q)  To  whose  Benefit  a  Release  shall  inure. 

So,  where  there  are  two  executors,  and  one  only  has  the  possession  of 
the  goods  which  are  taken  away  by  a  stranger ;  though  he  only  in  whose 
possession  the  goods  were  may  oring  an  action,  yet  the  release  of  his  com- 
panion shall  bar  him. 

Bro.  Reletue^  26.    /8  See  anie^  (£)  Cff  ReleaacM  by  Exeeuton  and  Jldmimairaion.^ 

Also,  if  two  are  bound  in  an  obli^tion,  and  the  obligee  releases  to  one 
of  them,  proviso  that  the  other  shall  not  take  advantage  of  it,  this  proviso 
is  void. 

Lit.  R,  190;  ited  vide  3  Brod.  &  B.  38.0 

^If  a  holder  of  a  note  release  one  of  several  joint  makers,  excepting 
from  such  liability  as  he  may  be  under  to  the  endorsers,  those  endorsers 
cannot  in  an  action  against  Ihem  by  the  holder  set  up  such  release  in  dis- 
charge. 

Stewart  t.  Eden,  3  Caines,  131. 

Where  there  are  two  joint  debtors,  and  the  creditor  has  the  means  of 
satisfaction  in  bis  hands  by  legal  process  levied  on  the  property  of  one, 
and  chooses  not  to  retain  it,  but  suffers  the  property  to  pass  out  of  his  hands, 
the  other  debtor  is  discharged  pro  tanto. 

Commonwealth  v.  Haas,  16  S.  &  R.  352.  But  see  Ontario  Bankr.  Hallett,  8  Cowen, 
193 ;  Dixon  et  al.  v.  Ewingr,  3  Ohio  R.  380. 

But  a  general  indulgence  given  to  the  first  signer  of  a  bond  will  not  re- 
lease to  others. 
Rutlege  T.  Greenwood,  3  Desanss.  389.gr 

But  if  A  be  bound  to  B  and  C,  solvend.  the  moiety  to  B  and  the  other 
to  C,  this  is  a  several  obligation,  and  the  release  of  one  shall  not  prejudice 
the  other. 

Moor,  64. 

So,  where  several  enter  into  several  covenants  in  the  same  deed,  a  re- 
lease to  one  of  the  covenanters  will  not  discharge  the  others. 
Cro.  Eliz.  408,  470 ;  3  Salk.  574. 

So,  if  two  are  bound  to  the  king,  and  he  releases  to  one  of  them,  this 

will  not  discharge  the  other. 
5  Co.  66. 

fi  A  discharge  from  prison,  by  the  Secretary  of  the  Treasury,  of  the  prin- 
cipal in  a  bond  to  the  United  States,  does  not  release  his  sureties. 
IT.  States  v.  Stansbnry  et  al.,  5  Peters,  575;  U.  States  t.  Sturges  et  al.,  Paine,  535. 

The  legislature  may  release  a  person  from  imprisonment  who  has  been 

convicted  of  a  crime,  although  one  half  of  the  fine  imposed  goes  to  the 

prosecutor. 
Rankin  r.  Beaird,  Breese  R.  133. 

If  one  of  several  joint  obligors  is  discharged  by  operation  of  law,  and 
without  the  consent  or  act  of  the  obligee,  it  does  not  release  the  others. 
Ward  T^  Johnson,  13  Mass.  148, 153.^ 

K  A  and  B  are  named  obligors  jointly  and  severally,  and  A  only  seals 

the  bond,  and  then  the  obligee  releases  to  A,  and  after  B  seals  the  deed, 

thift  release  shall  inure  to  the  benefit  of  B  though  it  was  not  his  deed  at 

Ae  time  of  the  release ;  for  the  release  does  not  defeat  the  deed,  but  is 

only  a  bar  by  plea,  and  both  were  bound  for  one  and  the  same  debt,  which 

is  satisfied  by  the  release. 
3  Roll.  Abr.  413 ;  Cro.  Eliz.  161. 

If  divers  commit  a  trespass,  though  this  be  joint  or  several  at  the  elec- 
tion of  him  to  whom  the  wrong  is  done,  yet,  if  he  releases  to  one  of  them, 

2A 
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(O)  To  whose  Beaeftt  a  Releue  Bliall  inaM. 

all  are  discharged ;  because  his  own  deed  shall  be  taken  most  strongly 
against  himself.  Also,  such  release  is  a  satis&ction  in  law,  which  is  equu 
to  a  satisfaction  in  fact.  But  he  who  would  take  advantage  of  such  release 
must  have  the  same  to  produce. 

Co.  Lit  839 ;  Hob.  66 ;  Nov,  69 ;  5  Co.  97 ;  Brownl.  189 ;  Cro.  Ja.  444.  {See 
3  JckaoB,  Rep.  175,  Wilson  T.  Reed.} 

^A  release  to  a  person  as  a  joint  trespasser,  who  is  not  in  fact  liable  to 

the  releasor,  will  not  destroy  his  right  of  action  against  those  who  are 

liable. 

Wilson  T.  Reed,  3  Johns.  175.  As  to  the  legal  effect  of  a  release  of  a  co-defendant 
in  an  action  of  trespass  after  jodgment,  see  Allen  ▼.  Craig,  9  Green,  109.8f 

If  trespass  be  brought  against  three,  and  judgment  be  given  a^inst  one, 

and  the  plaintiff  enter  a  noli  prosequi  against  the  other  two,  if  the  noK 

prosequi  be  before  judgment,  it  will  discharge  the  whole  action.     So,  if 

judgment  had  been  against  all  three,  and  the  plaintiff*  had  entered  a  noli 

prosequi  against  the  two ;  for  nonsuit  or  release,  or  other  discharge  of  one, 

discharges  the  rest. 

Hob.  70,  Parker  v.  Lanrence.  JQu.  Whether  this  doctrine  is  correct,  except  as  to 
actions  of  eorUrad  1 1| 

/8ln  assumpsit  against  two,  upon  a  joint  contract,  if  one  confess  a  final 
judgment  upon  which  execution  is  issued,  and  the  other  plead  the  general 
issue,  and  go  to  trial,  no  judgment  can  be  entered  against  him. 

M'Fall  y.  Williams,  9  Serg.  &  R.  980. 

So  in  an  action  of  dd>L 

Shirely  v.  U.  States,  5  Watts,  339. 

So  a  judgment  against  one  partner  is  a  bar  to  a  subsequent  suit  against 

both,  although  the  new  defendant  was  a  dormant  partner,  and  not  Imown 

at  the  time  of  the  contract. 

Smith  T.  Black,  9  Serg.  &  R.  149;  Lewis  t.  Williams,  6  Whart  964 ;  Anderson  t. 
Levan,  1  Watts  &  Serg.  334. 

In  an  action  on  a  joint  and  several  bond  against  both  obligors,  one  of 
whom  only  was  served  with  process,  a  judgment  against  him  is  a  bar  to 
any  further  proceeding  against  the  other. 

Downey  t.  F.  &  M.  Bank  of  Greenoastle,  13  S.  &  R.  988. 

A  judgment  in  favour  of  the  defendant  in  a  suit  against  one  of  several 
co-obli^rs  in  a  joint  and  several  bond  is  a  bar  to  a  suit  against  the  other, 
unless  me  judgment  was  on  a  plea  personal  to  the  firat. 

Hostetter  t.  Kanfman,  11  Serg.  &  R.  146.0^ 

In  trover  against  two,  one  pleaded  not  Ruilty,  and  a  verdict  against  him ; 
the  other  pleaded  a  release,  and  verdict  tor  him :  on  motion  for  judgment 
a^inst  him  who  was  found  guilty,  it  was  denied,  because  the  trj^ver  oeing 
joint,  a  release  of  all  actions  dischai^ed  both. 

4  Mod.  379,  Kiffin  y.  Willis. 

In  replevin  by  A  against  B,  B  makes  conusance  in  right  of  C  for  damage- 
feasand  to  &e  freehold  of  C,  which  is  adjudged  against  A,  and  judgment 
that  B  shall  have  return  irreplegiable  with  costs  and  damages.  In  a  scvrt 
facias  brought  by  B  to  have  execution  of  the  costs  and  damages,  if  A 
pleads  the  release  of  C,  in  whose  right  conusance  was  made  of  all  de- 
mands, this  is  no  bar,  inasmuch  as  C  was  not  party  to  the  suit,  nor  liable 
to  any  costs  or  damages,  had  the  matter  been  adjudged  against  B,  and 
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(6)  To  whose  benefit  a  Release  shall  inure. 

therefore  B  was  entitled  to  the  costs  and  damages,  which  C  could  not 
release. 

5  Roll.  Abr.  413;  Sibley  v.  Rawlins,  2  Lutw.,  6.  C.  cited,  and  said,  that  if  C  had 
been  party  to  the  original  sait,  it  would  hare  been  otherwise. 

A  and  B  took  an  obligation  from  J  S  for  the  payment  to  them  of  a  sum 
of  money,  and  this  was  done  by  them  as  trustees,  and  for  securing  the  pay- 
ment of  legacies  to  younger  children ;  A  brought  an  action  on  this  bond, 
to  which  J  S  plead.ed  a  release  from  B,  but  upon  oyer  it  appeared  that 
the  release  was  of  all  actions  which  B  had  on  his  own  account ;  and  in 
truth  B  did  not  know  of  the  taking  the  bond,  nor  was  he  privy  to  the  suit ; 
and  though  it  was  objected  that  the  release  of  one  obligee  discharged  the 
bond,  and  that  it  must  be  on  his  own  account,  yet  it  was  adjudged,  tiiat 
the  release  did  not  bar,  for  that  the  words,  on  his  ovm  account^  must  have 
been  put  in  for  some  purpose,  and  could  not  in  this  case  be  for  any  other, 
but  to  distinguish  demands  which  B  had  in  his  own  right  from  those  he 
had  in  right  of  or  in  trust  for  others. 

Vent.  35;  Lev.  373 ;  3  Keb.  530;  Stokes  t.  Stokes,  3  Mod.  379,  S.  C.  cited. 

fiA  release  of  lands  by  one  of  two  trustees  from  the  operation  of  a  mort- 
gage, is  not  in  itself  a  sufficient  discharge  of  the  lands,  to  render  it  avail- 
able ;  it  must  be  executed  by  both  trustees. 

Van  Rensselaer  v.  Akin,  33  Wend.  549. 

Where  a  suit  b  commenced  in  the  name  of  several  plaintiffs,  all  of 
whom  are  interested  in  the  judgment,  a  release  by  a  part  of  them  will  de- 
feat the  action. 

Eastman  y.  Weight,  6  Pick;  316.  g^ 

Where  divers  are  to  recover  in  the  personalty,  the  release  of  one  is  a 
bar  to  all,  but  it  is  not  so  in  point  of  discharge. 

6  Co.  35  a,  Raddock's  ease;  Cro.  Eliz.  648 ;  Jenk.  363;  Palm.  319;  Owen,  33; 
Hutten,  40. 

As,  if  there  are  two  plaintiffs  who  are  barred  by  an  erroneous  judgment, 
and  thev  afterwards  bring  a  writ  of  error,  the  release  of  one  shall  bar  the 
other ;  because  they  are  both  actors  in  a  personal  thing  to  charge  another, 
and  it  shall  be  presumed  a  folly  in  him  to  join  with  another  who  might 
release  all. 

3  Mod.  135. 

But  if  an  action  be  brought  against  four,  and  judgment  against  them,  on 
which  they  bring  a  writ  of  error,  and  the  defendant  in  error  plead  the  re- 
lease of  one  of  them,  this  is  no  bar ;  for  it  being  brought  to  discharge 
themselves  of  a  judgment,  the  release  of  one  cannot  bar  the  other,  because 
they  have  not  a  joint  interest  but  a  joint  burden,  and  by  law  are  compelled 
to  join  in  a  writ  of  error. 

3  Mod.  109. 

IJUnless  a  strong  case  of  fraud  is  made  out,  the  court  will  not  interfere 
with  the  legal  rignt  of  one  of  several  co-plaintiffii  to  release  an  action. 

7  Taunt.  431 ;  4  Moor,  193.  Tide  1  Chitt.  390,  391.(|  ^  Jay  t.  Wartz,  3  Wash. 
C.  C.  R.  369;  Phettisplaoe  y.  Sales,  4  Mason,  313;  Carter  t.  Connell,  1  Wharton, 
393;  Belden  ▼.  Davies,  3  Hall,  433 ;  Wild  t.  Williams,  6  Mees.  &  W.  490 ;  Crook  t. 
Stevens,  5  Bing.  N.  S.  688 ;  Herbert  ▼.  Pigott,  3  C.  &  M.  384 ;  Barker  ▼.  Richardson, 
1  Y.  &  J.  363;  Greene  v.  Beatty,  Coxe,  143;  Eastman  t.  Wright,  6  Pick.  316; 
Loring  v.  Brackett,  3  Pick.  403.  But  see  Sumner  v.  Stewart,  3  New  Hamp.  R.  89; 
Skillman  ▼.  Temple,  Saxton  Ch.  33d.gf 
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(H)  How  &r  a  Possibility  or  Contingent  Interest  may  be  released. 

It  is  a  general  rule  in  our  books  that  a  mere  possibility  caimot  be  re- 
leased, and  the  reason  hereof  is,  that  a  release  supposeth  a  right  in  being, 
and  it  was  thought  to  countenance  maintenance  to  transfer  choses  in  action, 
possibilities,  ana  contingent  interests. 

10  Co.  48  a;  Cro.  Eliz.  552;  ;8 Pellitrean  t.  Jackson,  11  Wend.  110.  But  when 
there  is  a  present  right  to  take  effect  in  futuroy  it  may  be  released.  Woods  ▼.  Wil- 
liams, 9  Johns.  123.0^ 

Hence  it  is  held,  that  an  heir  at  law  cannot  release  to  his  father's  dis- 
seisor in  the  lifetime  of  the  father ;  for  the  heirship  of  the  heir  is  a  contin- 
gent thing,  for  he  may  die  in  the  lifetime  of  the  &ther,  or  the  father  may 
alien  the  lands. 

Lit  sect  446;  Co.  Lit  265  a;  10  Co.  51 ;  Bridgm.  76, S.  P.,  though  the  wonls 
qwR  quovi$modo  in  futuro  habere  potero  are  inserted  in  the  release.— *But  if  the  heir 
releases  with  warranty,  it  bars  him  when  the  right  descends.  3  Leon.  20;  Hob.  130; 
/0Trall  ▼.  Eastman,  3  Met  121, 124.0^    iSee  8  East,  552.|| 

So,  if  the  conusee  of  a  statute  releases  to  the  conusor  all  his  right  to  the 
land,  yet  he  may  afterwards  sue  execution,  for  he  has  no  right  to  the  land 
but  only  a  possibility. 

And.  133;  Co.  Lit  265  ;  Cro.  Eliz.  552;  2  Roll.  Abr.  405. 

So,  if  a  creditor  releases  to  his  debtor  all  the  right  and  title  which  he 
hath  to  his  lands,  and  afterwards  gets  judgment  against  him,  he  may  ex- 
tend a  moiety  of  the  same  land,  for  he  had  no  right  to  the  land  at  the  time 
of  the  release,  and  the  land  is  not  bound  but  in  respect  of  the  person. 

2  Mod.  281;  2  Ley.  215. 

So,  if  the  plaintiff  release  all  demands  to  the  bail  in  the  King's  Bench, 

and  afterwards  judgment  be  given  against  the  principal,  execution  may  be 

sued  against  the  bail,  for  that  at  the  time  of  the  release  there  was  only  a 

possibility  of  the  bail  becoming  chargeable. 

5  Co.  70,  Hoe^s  case ;  Co.  Lit.  265  ;  Moor,  469 ;  Cro.  Eliz.  579 ;  Moor,  469;  Hutt 

17 ;  and  vide  the  case  of  Harrison  y.  Huxley,  Moor,  852. **  Sed  qu,  if  the  release 

was  on  consideration  and  intended  to  discharge  them  as  bail ;  if  the  court,  on  motion, 
would  not  stay  proceedings  against  themi** 

So,  if  A  recovers  in  trespass  against  B  in  B.  R.,  and  B  brings  a  writ  of 
error,  pending  which  A  releases  to  B  all  executions,  and  after  the  judgment 
is  affirmed  and  new  damages  given  to  A  for  the  delay  upon  the  statute  of 
3  H.  7,  [cap.  10,  and  vide  19  H.  7,  cap.  20,]  this  release  shall  not  bar  A 
to  have  execution  of  those  damages,  because  he  had  not  any  right  to  have 
execution,  nor  to  any  duty  at  the  time  the  release  was  made. 

2  Roll.  Abr.  404;  Cro.  Ja.  337;  Roll.  R.  11,  Child  v.  Durant. 

A  lease  to  the  husband  and  wife  for  life,  the  remainder  to  the  survivor 
of  them  for  twenty-one  years  ;  the  husband  grants  it  over,  and  though  he 
survived,  yet  the  grant  was  held  void  because  it  was  contingent. 

Poph.  5 ;  10  Co.  51 ;  Hutt.  17 ;  Raym.  146 ;  fi  Conway  r.  Hall,  4  Hayw.  R.  Uff 

If  the  next  presentation  to  a  church  be  granted  to  A  and  B,  and  living 
the  incumbent  A  release  all  his  estate,  title,  and  interest  to  B,  this  release 
is  void,  it  being  of  a  chose  in  action :  secUSj  had  the  release  been  made  after 
the  avoidance,  at  which  time  the  interest  would  have  been  vested  in  A. 

Cro.  Eliz.  173,  600 ;  Owen,  85 ;  Leon.  167 ;  3  Leon.  256,  and  Dyer,  244 ;  10  Co.  48, 
like  point. 

From  the  reasons  herein  it  was  held,  that  if  at  common  law  a  woman 
before  marriage  had  accepted  of  a  jomture  in  bar  and  satisfaction  of  dower, 


RELEASE.  381 

(H)  How  hx  a  Contingent  Interest  may  be  released. 

this  would  not  have  bound  her,  because  at  the  time  she  had  no  right  to 
dower. 

4  Co.  1,  Vernon's  case.  If  a  hasband  makes  a  lease  for  life  and  dies,  the  wife  may 
release  her  right  of  dower  to  him  in  reversion,  though  she  has  no  present  cause  of  ac- 
tion against  mm.    Co.  Lit.  265. 

yS  The  right  to  dower  until  assigned  rests  in  action  only.  It  may  be  re- 
leased but  cannot  be  assigned. 

Coxy.  Jagger,  3Cowen,638;  Douglass  v.  M'Coy,  5  Ohio  R.  537 ;  Satliflfy.  Forgey, 
1  Cowen,  89 ;  Ela  ▼.  Casel,  3  N.  H.  R.  176 ;  Shepherd  v.  Howard,  Ibid.  507 ;  Browne 
y.  Meredeth,  2  Keene,  537 ;  and  see  Pizley  v.  Bennett,  11  Mass.  398 ;  Rows  v.  Hamil- 
ton, 3  Greenl.  63 ;  Douglass  v.  Scott,  5  Ohio,  197 ;  Powell  ▼.  The  Monson  &  B.  Man. 
Company,  3  Mason,  347. 

A  release  of  a  demandant  for  dower  to  a  stranger  of  her  right  is  no  de- 
fence to  a  demand  of  dower. 
Pixley  y.  Bennett,  11  Mass.  398. 

A  jointure  will  bar  dower  in  the  case  of  an  infant  wherever  it  would  do 
so  in  the  case  of  an  adult 
Shaw  y.  Boyd,  5  Serg.  &  Rawle,  311 ;  M^Cartee  y.  Tellar,  3  Paige,  511. 
A  release  of  dower  must  be  pleaded. 
Hitchcock  y.  Carpenter,  9  Johnson,  344. 

A  contract  for  forbearance  by  a  widow,  to  claim  her  dower  for  a  term 
of  years,  cannot  be  construed  into  a  release  of  it. 
Croade  y.  Ingraham,  13  Pick.  33 ;  Walker  y.  Hussell,  17  Pick.  380.^ 
A  cily  orphan  cannot  at  law  release  her  orphanage  part  to  her  father, 
for  she  nath  no  right  in  her  durine  the  lifetime  of  her  father.  But  it  hath 
been  held  in  equity,  that  such  release  being  for  a  valuable  consideration, 
as  upon  the  marriage  of  a  daughter,  and  a  portion  given  her  by  the  father, 
it  may  operate  as  an  agreement  to  waive  the  orphanage,  and  hath  accord- 
ingly been  so  decreed. 

Blanden  y.  Barker,  1  P.  Wms.  638 ;  Preced.  Chan.  545.  [See  aee,  Coz  y.  Beli- 
tha,  3  P.  Wms.  373 ;  Lockyer  y.  Sayage,  3  Stra.  947 ;  Medcalfe  y.  lyes,  1  Atk.  63. 
SedUj  if  a  mere  vohinlary  release,  Morris  y.  Burroughs,  1  Atk.  401.] 

If  there  be  a  devise  of  a  term  for  years  to  A  for  life,  remainder  to  B,  B 
may  release  his  right  to  A,  and  such  release  shall  extingui^  his  interest, 
though  it  was  objected  that  B  had  only  a  possibility  at  the  time  of  the  re- 
lease made. 

10  Co.  47,  Lampet's  case. 

But  it  was  held  in  the  above-mentioned  case  of  Lampet,  and  hath  in 
like  manner  been  held  in  other  cases,  that  B  could  not  assign  over  his 
interest  to  a  stranger  in  the  lifetime  of  A,  the  same  being  only  a  chose  in 
action,  and  a  mere  possibility,  inasmuch  as  an  estate  for  ufe  is  in  supposi- 
tion of  law  a  larger  estate  than  for  any  number  of  years. 

14  Co.  47 ;  4  Co.  66 ;  Sid.  188 ;  Raym.  146. 

But  later  resolutions,  especially  those  which  have  been  in  courts  of 
equity,  have  made  a  great  alteration  in  this  doctrine. 
3  Vem.  563. 

As  in  the  case  of  Cole  v.  Moore,  where  one  possessed  of  a  term  devised 
it  to  A  for  life,  remainder  to  B,  and  made  A  executor ;  B  devised  this 
remainder  to  G  and  died  in  the  lifetime  of  A,  and  in  order  to  defeat  C  of 
his  interest,  A  assigned  his  term  to  a  third  person :  it  was  decreed  by  Lord 
Chancellor  iHlesmere,  that  A,  the  executor  and  devisee  for  life,,  was  a 
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trustee  for  B,  and  should  not  be  at  liberty  to  destroy  this  remainder,  but 
that  the  executor  should  preserve  the  lease,  so  as  it  might  go  according  to 
the  will,  with  the  performance  whereof  the  executor  was  intrusted. 
Moor^  806* 

So,  in  the  case  of  Goring  v.  Bickerstaflf,  where  a  trust  of  a  term  was 
devised  to  A  for  life,  remainder  to  B,  it  was  acnreed  by  all  that  B  misht 
assign  over  his  trust,  which  shows  that  a  trust  of  a  ten^  in  remainder  may 
be  transferred  over  by  deed. 

Chan.  Ga«  4. 

One  possessed  of  a  term  for  years  devised  it  to  A  for  life,  remainder  to 
B.  B  in  the  lifetime  of  A  devised  his  remainder  to  J  S,  who  devised  it 
over  ;  and  the  question  was,  Whether  A  (the  devisee  for  life)  being  dead, 
the  devisee  of  J  S  should  have  the  term,  or  whether  it  should  go  to  the 
administrator  de  bams  non^  and  it  was  decreed  for  the  devisee  of  J  S, 
and  the  administrator  de  bonis  non  of  B  was  directed  to  assign  over  the 
term  to  him. 

1  P.  Wms.  573,  Wind  ▼.  Jekyl. 

And  in  the  case  of  Theobald  v.  Dufiay,  in  the  House  of  Lords,  March, 
1729-30,  it  was  (inter  alia)  determined,  that  a  possibility  of  a  term  is 
assignable  for  a  good  consideration. 

It  is  laid  down  in  Hoe's  case,  that  a  duty  uncertain  at  first,  which  ujpon 
a  condition  precedent  is  to  be  made  certain  afterwards,  is  but  a  possibility 
which  cannot  be  released. 

5  Co.  70;  2  Mod.  281. 

/^The  contingent  liability  of  the  endorser  of  a  promissory  note  may  be 
released  before  the  note  becomes  due. 

Bank  of  PennsylTania  v.  M'Calmont,  4  Rawle,  307 ;  and  see  Cuyler  ▼.  Cnyler, 
2  Johns.  186. 

But  a  mere  naked  possibility  of  interest  in  premises  is  not  the  subject 
of  release. 

Pellitrean  ▼.  Jackson,  11  Wend.  llO.^f 

As  a  nomine  pcena  waiting  on  a  rent,  which  cannot  be  released  till  the 
rent  is  behind,  as  the  non-payment  of  the  rent  makes  the  nomine  posme  a 
duty. 

Yelv.  215 ;  Brownl.  li6,  Bridges  y.  Enion. 

So,  if  a  man  covenants  to  pay  10/.  on  the  birth  of  a  child,  the  cove- 
nanter cannot  be  released  of  the  lOZ.,  it  resting  merely  in  contingency 
whether  such  child  will  ever  be  bom  or  not. 

Yelv.  192,  Neale  v.  Sheffield. 

So,  if  an  award  be,  that  upon  the  plaintiff's  delivering  the  defendant 
by  a  certain  day  a  load  of  hay,  the  defendant  shall  pay  him  lOZ. ;  in  this 
case  the  10/,  cannot  be  released  before  the  day ;  for  it  rests  merely  in 
possibility  and  contingency  whether  the  money  shall  ever  be  paid,  for  it 
becomes  a  duty  on  the  delivery  of  the  hay  only,  and  not  before. 

Yelv.  216. 

^If  A  covenant  with  B  and  C  to  do  a  certain  act  by  a  certain  day,  and 
B  afterwards  releases  A  from  the  performance  within  the  time  mentioned, 
or  extends  the  time  of  performance,  such  release  is  a  bar  to  an  action  on 
the  covenant,  for  non-performance  within  the  time. 

Fitch  ▼.  Forman,  14  Johnson,  172 ;  and  see  Woods  t.  Williams,  9*  Johns.  123.^^ 
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.  In  debt  upon  a  bond  against  the  defendant  as  administrator,  &c.)  the 
defendant  pleaded  a  release,  whereby  the  plaintiff,  reciting  there  were 
several  controversies  between  the  defendant  and  him  about  a  legacy  and 
the  right  of  administration,  releases  to  the  defendant  all  his  right,  title, 
interest,  and  demand  of,  in,  and  to  the  personal  estate  of  the  intestate  ;.and 
on  demurrer  this  was  held  to  be  no  plea.  A  difference  was  taken  bv  Ch. 
Just.  Holt,  between  a  release  of  all  demands  to  the  person  of  the  ooligor 
or  administrator,  and  a  release  of  all  demands  to  the  personal  estate  of  the 
obligor  or  administrator,  that  the  last  will  not  discharge  the  bond  as  the 
other  may,  because  the  bond  does  not  give  any  right  or  demand  upon  the 
personal  estate,  &c.,  until  judgment  and  execution  sued. 

3  Salk.  575,  pi.  4 ;  S  Ld.  Raym.  786,  Topham  ▼.  Tallier. 

K  A  promises  6,  in  consideration  that  he  will  sell  to  his  son  certain 
merchandise  at  such  a  price,  that  if  his  son  does  not  pay  it  at  the  feast  of 
St.  Michael  next  ensuing,  he  himself  will  pay  it ;  and  before  Michaelmas 
B  releases  all  actions  and  demands  to  him  who  made  the  promise,  this 
shall  not  release  the  assumpsit ;  for  till  Michaelmas  it  cannot  be  known 
whether  his  son  will  pay  it  or  not,  and  till  default  of  payment  by  him  the 
other  is  not  bound  to  pay  it,  and  so  it  is  a  mere  contingency  till  Michael- 
mas, which  cannot  be  released. 

3  Roll.  Abr.  407,  408,  Briscot  ▼.  Aier. 

^  A  bond,  conditioned  not  to  sue  unless  on  a  future  contract,  is  a  perpetual 

covenant  amounting  to  an  absolute  release  of  all  existing  causes  of  action. 
CiiylerY.  Cuyler,  2  Johns.  186;  Jackson  v.  Stackhonse,  1  Cowen,  129;  Linde  t. 
Linde,  1  Bear.  496;  Hastioffs  y.  Dickinson,  7  Mass.  153;  Shed  v.  Pierce,  17  Mass. 
103;  Sewell  v.  Sparrow,  16  Mass.  24 ;  Upham  v.  Smith,  7  Mass.  265;  and  see  Bank 
of  PennsylTama  t.  M^Calmont,  4  Rawle,  307.8f 

(I)  How  the  operative  Words  in  a  Release  have  been  construed :   And  therein 

of  the  Words, 
1.  CUumt  and  Demandiy  what  are  released  iherebt/, 

Littleton  says,  that  a  release  of  all  demands  is  the  best  release  to  him 

to  whom  it  is  made ;  and  Lord  Coke*  says,  that  the  word  demand  is  the 

largest  word  in  law  except  claim ;  and  that  a  release  of  demands  discharges 

all  sorts  of  actions,  rights  and  tides,  conditions  before  or  after  breach, 

executions,  appeals,  rents  of  all  kinds,  covenants,  annuities,  contracts, 

recognisaoices,  statutes,  commons,  &x. 
Lit.  sect.  508 ;  Co.  Lit.  291. 

But,  notwithstanding  the  large  import  of  the  word  demandSy  yet  there 
are  several  instances  (which  vide  iri/rd)  where  the  generality  of  me  words 
hath  been  restrained  to  the  particular  occasion  for  which  ^e  release  was 
made. 

/^  Where  there  are  general  words  alone  in  a  release  they  shall,  be  taken 
most  strongly  against  the  releasor ;  but  where  there  is  a  particular  recital 
and  then  general  words  follow,  these  shall  be  qualified  by  the  recital. 

Lessee  of  Rossevelty.  Stackhouse,  1  Gowen,  122 ;  M'lotyre  v.  Williamson,  1  Edw. 
34;  Hyde  r.  Baldwin,  17  Pick.  303;  Rich  ▼.  Lord,  18  Pick.  322;  Lyman  v.  Clark, 
9  Mass.  235;  Averill  v.  Lyman,  18  Pick.  346;  Rice  v.  Woods,  21  Pick.  30;  Wiggon 
T.  Tudor,  23  Pick.  434 ;  Rassell  ▼.  Coffin,  8  Pick.  143.  The  intent  must  be  ascertamed 
from  the  words  of  the  release  itself.    Van  Brunt  y.  Van  Brunt,  3  Edw.  14. 

In  Massachusetts  paroZ  evidence  is  admissible  to  show  what  was  intended 
to  be  released  under  a  general  description. 
West  Boylston  Man.  Co.  ▼.  Searle,  15  Pick.  225.8f 
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(I)  How  the  <qperatiTe  Worda  hafe  been  conttnied. 

By  a  release  of  all  demands,  all  actions  real,  personal,  and  mixed,  and 
all  actions  of  appeal,  are  extinct 

8  Co.  154. 

iS  The  word  demand  is  very  comprehensive,  and  includes  eveiy  thing 

which  creditors  would  have  a  ri^t  to  recover  by  suit 

PerTHghman,  C.  J.,  in  Seottr.  Morris,  9  Serg.  &  R.  1S4 ;  and  see  3  Penn.  130;  3  HUl 
338,  and  Boar.  Law  Die.  title  ^^Demand:*ff 

So,  a  release  of  all  demands  extends  to  inheritances,(a)  and  takes  away 

rights  of  entry,  seizures,  &c. 

Co.  Lit.  391.  (a)  But  if  the  kingf  releaseth  all  demands,  yet  as  to  him  the  inherit- 
ance shall  not  be  included.    Bro.  PrerogaUve^  pi.  63,  Bridgm.  134. 

||A  reversion  shall  not  be  included  in  the  general  terms  of  the  release 
of  a  debt. 

8  Yes.  417.D 

By  a  release  of  all  demands  made  to  the  tenant  of  the  land,  a  common  of 
pasture  shall  be  extinct. 

Co.  Lit  391. 

A  release  of  all  demands  will  bar  a  demand  of  a  relief,  because  the  relief 
is  by  reason  of  the  seignory  to  which  it  belongs. 

Cro.  Ja.  170. 

If  A,  being  possessed  of  goods,  loses  them,  and  they  come  to  the  hands 
of  B,  who  being  in  possession,  A  by  deed  releases  to  B  all  actions  and 
demands  personal  which  at  any  time  before  hdbvit  vel  habere  potuU  against 
B,  for  any  cause,  matter,  or  thmg  whatsoever;  this  shall  bar  A  of  the  pro- 
perty of  me  goods,  so  that  B  has  the  absolute  right  in  him  by  this  release. 

3  Roll.  Abr.  407,  Jordan  t.  Sanders. 

By  a  release  of  all  demands  all  manner  of  executions  are  gone ;  for 
the  recoveror  cannot  sue  out  a  fieri  facias j  capias^  or  eiept^  without  a 
demand. 

Lit.  sect  ft08 ;  3  Roll.  Abr.  407. 

By  a  release  of  all  demands,  to  the  conusor  of  a  statute  merchant  before 
the  day  of  payment,  the  conusee  shall  be  barred  of  his  action,  because  that 
the  duty  is  always  in  demand;  yet,  if  he  releases  all  his  right  in  the  land, 
it  is  no  bar. 

Co.  Lit  391 ;  Bridgm.  134. 

So,  a  bond  conditioned  to  pay  monev  at  a  day  to  come,  is  a  debt  and 
duty  presently,  and  may  be  discharged  by  a  release  of  all  actions  and 
demands  before  the  day  of  payment 

Cro.  Ja.  300 ;  /0 Fitch  t.  Forman,  14  Johns.  173;  Woods  ▼.  Williams,  9  Johns.  133.g^ 

But  in  an  action  of  debt  for  non-performance  of  an  award  made  for  the 
payment  of  money  at  a  day  to  come,  there  is  no  present  debt,  nor  any 
duty  before  the  day  of  payment  is  come,  and  therefore  it  cannot  be  dis- 
charged before  the  day,  by  a  release  of  all  actions  and  demands. 

Yelv.  314;  Cro.  Ja.  300. 

So,  if  a  man  devises  a  legacy  of  20Z.  to  J  S,  at  the  age  of  twenty-three, 
though  the  legatee,  after  he  attains  the  age  of  twenty-one,  and  before  the 
•day  of  payment,  may  release  it,  yet  by  the  word  demands  it  is  not  released, 
but  there  must  be  special  words  for  the  purpose. 

10  Co.  61 9  in  Lampet's  case. 
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A  release  of  all  demands  does  not  discharge  a  covenant  not  broken  (a)  at 
the  time ;  as,  where  a  lessor,  on  payment  of  60/.  to  him  by  the  lessee 
due  on  a  judgment)  released  to  him  all  demands ;  it  was  adjudged,  that 
this  did  not  release  a  covenant  for  repairs  not  then  broken.  But  it  was 
held,  that  a  release  of  all  covenants  would  have  released  the  covenant. 

Hancock  t.  Field,  Cro.  Ja.  170;  2  Roll.  Abr.  407 ;  Noy,  123.  (a)  For  the  difference 
when  broken  or  not,  vide  Dyer,  317;  Lit  R.  86;  Moor,  34;  3  Leon.  69;  10  Co.  51 ; 
5  Co.  71 ;  Hoe's  case,  Co.  Lit  292 ;  8  Co.  153 ;  And.  8,  64.  {So  it  does  not  dischargee 
a  bond  of  indemnity  which  is  not  forfeited.    4  Bos.  &  Pal.  113,  Butcher  v.  Butcher.} 

If  lessee  for  life  grants  over  his  estate  by  indenture,  reserving  rent  during 

the  continuance  of  the  estate,  and  afterwards  releases  to  the  assignee  all 

demands ;  this  shall  discharge  the  rent,  for  he  had  the  freehold  of  the  rent 

in  him  at  the  time. 

Witton  y.  Bie,  3  Roll.  Abr.  406;  Cro.  Ja.  486;  Bridgm.  123;  2  Roll.  R.  20; 
Poph.  136. 

So,  if  lessee  for  years  grants  over  by  indenture  all  his  estate,  reserving 
a  rent  during  the  term,  and  after  releases  to  the  assignee  all  demands,  this 
shall  release  the  rent ;  for  though  he  cannot  have  an  action  to  demand  all 
the  estate,  yet  this  is  an  estate  m  him  of  the  rent,  and  assignable  over ;  and 
in  an  action  of  debt  for  any  arrearages  after,  he  shall  claim  it  as  a  duty 
accrued  from  the  said  estate ;  and  it  diall  not  be  said  that  the  duty  arises 
annually  upon  the  taking  of  the  profits,  but  this  had  its  commencement  and 
creation  by  the  reservation  and  contract,  which  was  before. 

2  Roll.  Abr.  408,  in  the  ease  of  Witton  ▼.  Bie. 

If  there  be  lessee  for  years  rendering  rent,  and  the  lessor  grant  over  the 
reversion,  and  the  lessee  attorn,  and  after  lessee  assign  over  his  estate, 
and  after  the  assignee  of  the  reversion  release  all  demands  to  the  first 
lessee,  yet  this  shsul  not  release  the  rent,  for  that  there  is  neither  privity  of 
estate  nor  contract  between  them  after  the  assi^ment.  But,  if  the  release 
had  been  made  to  the  assignee,  it  had  extinguished  the  rent. 

Collins  ▼.  Harding,  2  Roll.  Abr.  406 ;  Moor,  544 ;  Cro.  Eliz.  606. 

If  he  who  has  a  rent-charge  in  fee  releases  to  the  tenant  of  the  land  all 
demands  from  the  beginning  of  the  world  till  the  making  of  the  deed  of 
release  ;  this  shall  discharge  all  the  rent,  as  well  that  to  come  as  what  is 
past. 

90  Ass.  pi.  5 ;  9  Roll.  Abr.  406. 

It  is  said  by  Littleton  and  Lord  Coke,  that  by  a  release  of  all  demands  a 
rent-service  shall  be  released  ;  but  this,  it  is  said,  is  to  be  intended  of  a 
rent-service  in  gross  as  a  seignory ;  and  therefore  in  the  case  of 

Hen  V.  Hanson,  where,  in  covenant  brought  on  a  covenant  in  a  lease 
for  years  to  pay  the  rent  reserved,  the  defenaant  pleaded  a  release  by  the 
plaintiff  of  all  demands  at  a  day  before  the  rent  in  question  became  due ; 
the  plaintiff  replied,  that  the  release  was  in  performance  of  an  award  of 
all  matters  in  controversy  between  the  plaintiff  and  defendant ;  upon  de- 
murrer, it  was  adjudged  by  Foster,  Msdlet,  and  Windham,  that  d)e  rent 
was  not  discharged  by  this  release,  as  it  became  due  by  the  perception  of 
the  profits,  and  was  not  like  to  a  rent-charge,  or  a  rent-parcel  of  the 
seignory;  and  they  held,  that  this  rent  being  incident  to  the  reversion,  and 
part  thereof,  was  no  more  released  hereby  than  the  reversion  itself  was ; 
and  that  this  construction  should  the  rather  prevail,  as  it  was  not  the  inten- 
tion of  the  party  to  release  this  rent.    But  Twisden  contrH — he  said,  that 
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ia  releases  and  deeds  when  words  are  heaped  up,  the  partjr  that  is  to  take 
the  advantage  may  take  the  stron^st  word  and  in  the  stroi^est  sense,  and 
that  is  the  reason  they  are  put  in ;  and  as  to  the  intent,  that  must  be 
gathered  from  the  words ;  and  men  must  take  care  what  words  they  use, 
oporiet  poliUam  obedire  kgUms  nan  leges  poKUa  ;  and  he  said,  he  could  see 
no  difference  between  this  rent  and  a  rent  in  fee  :  both  are  rent-senrices, 
and  neither  demandable  before  they  become  due,  otherwise  than  as  in 
40  E.  3,  47,  it  is  said,  there  is  a  continual  demand  betwixt  lord  and  tenant ; 
and  in  this  case  there  is  a  tenure  between  the  lessee  and  him  in  reversion ; 
and  the  reason  why  the  reversion  is  not  touched  by  this  release  is,  because 
it  can  work  only  by  way  of  extinguishment,  and  not  by  way  of  passing  an 
interest.  But  it  was  adjudged  ui  suprit. 
Lit.  sect.  510 ;  Co.  Lit  391 ;  Lev.  99,  100 ;  Sid.  141 ;  Keb.  499,  510,  Hen  t.  Haa- 


The  plaintiff  declared  upon  a  lease  for  years,  reddendum  305,  at  Lady- 
day  and  Michaelmas,  and  assigned  for  breach  non-payment  of  a  year's  rent 
due  and  ending  at  I^dy-day,  1689,  the  defendant  pleaded  a  release,  dated 
the  18th  day  of  November,  1688,  of  all  demands ;  and  upon  demunrer 
judgment  was  given  for  the  plaintiff;  for  the  growing  rent  not  due,  which 
IS  incident  to  the  reversion,  is  not  discharged,  though  the  first  half-year's 
rent,  which  was  a  duty  demandable,  was  released;  but  here  the  release 
being  pleaded  as  a  bar  to  all,  which  it  is  not,  the  plea  is  naught,  and  judg- 
ment must  be  given  for  the  plaintiff. 

3  8alk.  578,  pi.  1,  Stephen  v.  Snow.  /SSee  BouTier't  Law  Die.  tit.  Demand ;  1  Sid. 
141 ;  1  Lev.  99 ;  3  Lev.  374.^^ 

3.  By  a  Releate  of  all  Jdiona  and  Suits, 

A  release  of  all  actions  discharges  a  bond  to  pay  money  on  a  day  to 
come ;  for  it  is  debUum  in  prasenHj  quamvis  JU  solvendum  infviuro  ;  and 
it  is  a  thing  merely  in  action,  and  the  right  of  action  is  in  him  that 
releases,  though  no  action  will  lie  when  the  release  is  made. 

Co.  Lit.  393. 

But  a  release  of  actions  does  not  discharge  a  debt  before  the  day  of  pay- 
ment, for  it  is  neither  debitum  nor  solvendum  at  the  time  of  the  release ; 
nor  is  it  merely  a  thing  in  action,  for  it  is  grantable  over. 

Co.  Lit.  393. 

So,  if  a  man  has  an  annuity  for  term  of  years,  for  life,  or  in  fee,  and  he, 
before  it  be  behind,(a)  releases  all  actions.  This  shall  not  release  the 
annuity,  for  it  is  not  merely  in  action,  because  it  may  be  granted  over. 

Co.  Lit  393;  Balst.  178;  Cro.  Ellz.  897;  Moor,  133.  (a)  Bat  such  release  shall 
release  the  arrearages  incurred  before.    39  H.  6,  43 ;  3  Roll.  Abr.  404. 

If  one  releases  omnes  querelas  out  loquelas^  this  is  as  large  as  a  release 
of  all  actions,  and  releases  all  causes  of  action,  though  no  action  be  then 
depending. 

Co.  Lit.  393. 

II  And  so  a  general  release  in  the  common  fonn  discharges  all  actions  in 
resqpect  of  any  thing  that  has  happened  before  the  date  of  the  release, 
although  the  cause  of  action  was  not  then  complete.  Thus,  in  an  action 
by  the  payee  aeainst  the  drawer  of  a  bill,  such  a  release  given  to  the  ac- 
ceptor, who  had  become  bankrupt,  and  obtained  his  certificate,  rendei^ 
him  a  competent  witness  for  defendant:  for,  if  a  verdict  should  pass  against 
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the  drawer,  and  he  should  thus  have  a  right  of  action  against  the  acceptor, 
still  this  would  have  reference  back  to  the  acceptance,  and  be  discharged 
by  the  release. 

Scott  y.  Lifford,  1  Camp.  950  ;|  /0Bank  of  Pennsylyania  y.  M^Calmoat,  4  Rawle« 
307 ;  Woods  y.  Williams,  9  Johns.  133 ;  Cuyler  y.  Cayler,  2  Johns.  186 ;  Hyde  y. 
Baldwin,  17  Pick.  303 ;  Deland  y.  Amesbary  Man.  Co.,  7  Pick.  2ii.^ 

By  a  release  of  all  manner  of  actions,  all  actions,  as  well  crimind  as 
real,  personal  as  mixed,  are  released. 
Co.  Lit.  287. 

A  release  of  actions  real  is  a  good  bar  in  actions  mixed :  as  assize  of 
navel  disseisin^  waste,  quare  impeditjji)  annui^ ;  and  so  is  a  release  of  ac- 
tions personal. 

Co.  Lit.  284.     (a)  But  not  after  the  grantee  has  made  his  election.    Jones,  215. 

Ld  an  appeal  of  robbery  or  felony  a  release  of  all  actions  personal  will 
not  bar,  because  an  appeal,  in  which  the  appellee  is  to  have  Judgment  of 
death,  is  higher  than  a  personal  action.  But  a  release  of  all  manner  of 
actions,  or  of  all  actions  criminal,  or  of  all  actions  mortal,  or  of  all  actions 
concerning  pleas  of  the  crown,  or  of  all  appeals,  or  of  all  demands,  will 
be  a  good  bar  of  any  such  appeal. 

Co.  Lit  287 ;  2  Hawk.  P.  C.  c.  23,  s.  137. 

And  in  an  appeal  of  mayhem  a  release  of  actions  personal  may  be  pleaded, 
because  damages  only  are  recovered. 
Co.  Lit.  288. 

A  release  of  all  actions  is  regularly  no  bar  of  an  execution,  for  execu- 
tion is  no  action,  but  begins  when  the  action  ends. 
Co.  Lit.  289 ;  8  Co.  153. 

Also,  a  release  of  all  actions  does  not  regularly  release  a  writ  of  error ; 
for  it  is  no  action,  but  a  commission  to  the  justices  to  examine  the  record ; 
but  if  therein  the  plaintiff  may  recover,  or  be  restored  to  any  thing,  it  may 
be  released  by  the  name  of  action. 

2  Inst  40 ;  Yelv.  209 ;  Co.  Lit  288. 

But  a  release  of  all  actions  is  a  good  bar  to  a  scire  fadas^  though  it  be 
a  judicial  writ,  for  the  defendant  may  plead  to  it,  and  it  is  in  nature  of  a 
new  original  given  by  the  statute. 

Co.  Lit  290 ;  Comb.  455. 

So,  in  replevin,  a  release  of  all  actions  is  a  good  bar,  for  the  avowant  is 
defendant,  though  in  some  respects  he  is  plaintiff. 
2  RoU.  R.  75. 

By  a  release  of  all  suits  a  man  is  barred  of  a  writ  of  error. 
Latch,  110. 

So,  by  a  release  of  all  suits  a  man  is  barred  of  execution,  because  it 
cannot  be  had  without  application  to  the  court,  and  prayer  of  the  party, 
which  is  his  suit. 

Co.  Lit  291 ;  8  Co.  153. 

If  a  disseisee  releases  to  the  disseisor  all  actions,  this  is  no  release  of 
bis  right  of  entry ;  for  when  a  man  has  several  means  to  come  at  his  ri^t, 
he  may  release  one  of  them,  and  yet  take  benefit  of  the  other. 

Co.  Lit  28  b;  8  Co.  151. 


268  RELEASE. 

(K)  Where  general  Words  of  Release  aie  restrainedy  be. 

So,  if  a  man  by  wrong  takes  away  my  goods,  if  I  release  to  him  all  ac- 
tions personal,  yet  by  law  I  may  take  the  goods  out  of  his  possession. 

Co.  Lit  98  b ;  Skin.  57,  pi.  1. 

If  a  man  releases  all  actions,  by  this  he  shall  release  as  weU  actions 
which  he  has  as  executor  as  those  m  his  own  right. 

39  E.  3,  26 ;  9  Roll.  Abr.  404 ;  9  Ld.  Raym.  1307,  S.  C,  cited  by  Powell,  and  said 
by  him  to  be  dearly  so,  unless  there  was  an  action  of  his  own  for  the  release  to  work 
upon. 

/0  A  general  release  by  one  partner  to  a  debtor  of  the  firm,  where  it  does 
not  appear  that  he  had  any  separate  demand,  will  discharge  the  debt  due 
to  the  partnership. 

Emerson  t.  Knower,  8  Pick,  63.^^ 

If  a  man  releases  all  quarrels — a  man's  deed  bein^  taken  most  strongly 
against  himself — it  is  as  beneficial  as  all  actions,  for  by  it  all  actions,  r^, 
personal,  and  mixed,  are  released. 

Co.  Lit.  992. 

So,  if  a  man  releases  amnes  togueka,  it  is  as  large  as  amnes  acHoneSy  and 
extends  as  well  to  actions  in  courts  of  record  as  base  courts. 

Co.  Lit  999. 

So,  a  release  of  omnes  exacHones  (a)  is  equal  to  a  release  of  all  actions. 

Co.  Lit.  999.  (a)  For  exaetio  derivatur  ab  exigendo^  and  exigere  si^ifieth  to  reqairo 
or  demand.  Co.  Lit.  999  a.  ^  For  a  reference  to  various  eases  in  which  a  constriction 
has  been  giyen  to  the  nsoal  operative  words  of  a  release,  see  Bonv.  Law  Diet,  tit  J2e- 

let»e,ff 

II  In  an  action  on  the  9  Ann.  c.  14,  by  the  assignee  of  a  bankrupt,  to 
recover  money  lost  by  the  bankrupt  at  play,  the  bankrupt,  who  had  ob- 
tained his  certificate,  was  called  as  a  witness  to  prove  the  loss:  it  was 
held,  that  he  was  incompetent,  but  that  his  competency  was  restored  by 
three  releases :  1st,  A  release  by  the  bankrupt  to  his  assignee :  2d,  A  re- 
lease from  all  the  creditors  to  the  bankrupt ;  3d,  A  release  fi*om  the  as- 
signee to  the  bankrupt. 

Carter  t.  Abbott,  1  Bam.  &  C.  444 ;  9  Dow.  &  Ry.  575.|| 

(K)  Release,  in  what  Cases  restrained  to  the  special  Purpose  for  which  it  was  given. 

On  the  rule  of  law,  that  every  man's  deed  shall  be  taken  strongest 
against  himself,  and  on  what  is  laid  down  in  Altham's  case,(ft)  generalis 
chmsulay  ^.,  it  hath  been  insisted,  that  general  words  in  a  release  are  to 
be  taken  strongest  a^nst  the  releasor,  and  are  not  to  be  qualified  or  re- 
strained by  any  special  recital. 

Plow.  989 ;  10  H.  6,  49.    (()  8  Co.  148. 

But  herein  the  sure  rule  and  distinction  seems  to  be,  that  where  there 
are  general  words  all  alone  in  a  deed  of  release,  they  shall  be  taken  most 
strongly  against  the  releasor ;  but  where  there  is  a  particular  recital  in  a 
deed,  and  then  general  wordjs  follow,  the  general  words  shall  be  qualified 
by  the  particular  recital. 

And.  64;  Hob.  74;  Dyer,  940;  Mod.  99;  3  Mod.  977;  Ld.  Raym.;  [9  Ves.  310;] 
/8  Jackson  ex  dem.  Roosevelt  v.  Stackhoase,  1  Cowen,  199;  M^Intyre  v.  Williamson, 
1  Edw.  34;  Hyde  v.  Baldwin,  17  Pick.  303;  Rich  v.  Lord,  18  Pick.  399;  Layman  v. 
Clark,  9  Mass.  935;  Averill  v.  Lyman,  18  Pick.  346;  Rice  v.  Woods,  91  Pick.  30; 
Wiggan  V.  Tudor,  93  Pick.  434 ;  Russell  v.  Coffin,  8  Pick.  143.^^ 

Lideed,  in  the  case  of  Rotherham  v.  Crawley,  where,  upon  a  reference 
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to  arbitration  of  some  controversies  relating  to  relief  and  heriot  claimed  by 
the  lord  of  his  tenant,  a  release  was  awarded,  which  was  drawn  up  of  all 
reUefSy  duties^  and  amercements^  and  this  release  being  pleaded  to  an  action 
of  debt  on  an  obligation,  it  was  insisted,  though  the  word  duty  might  in 
strictness  extend  to  a  bond  debt,  that  vet  it  ought  not  to  have  this  con- 
struction in  the  present  case,  it  being  placed  between  the  words  relief  and 
amercementSy  which  showed  that  the  parties  intended  duties  of  the  same 
nature ;  but  it  was  adjudged  otherwise ;  and  that  the  word  duty  working 
an  extinguishment  of  the  bond  at  law,  like  force  of  the  word  was  not  to  be 
controlled  by  the  intention  of  the  party. 
Cro.  Eliz.  370;  Owen,  71,  S.  C, ;  lUym.  399,  S.  G.  cited. 

But  in  the  following  cases  the  intention  of  the  party  has  been  principally 
regarded: 

As  where  in  debt  upon  an  obligation  the  defendant  pleaded  a  release  of 
all  errors,  and  all  actions,  suits,  and  writs  of  error  whatsoever ;  it  was  ad- 
judged, that  the  release  extended  only  to  writs  of  error,  and  did  not  release 
the  obligation,  though  the  word  actums^  had  it  stood  singly,  would  have 
done  it. 

Hell.  9, 15,  Abree  ▼.  Page. 

If  a  man  receives  10/.  of  another,  and  by  his  deed  acknowledges  the 
receipt  thereof,  and  thereof  releases,  acquits,  and  discharges  him,  and  of 
all  actions,  suits,  debts,  duties,  and  demands ;  by  this  release  nothing  is 
discharged  but  the  10/.,  and  die  action  and  demands  thereof,  for  the  last 
words  have  reference  to  the  first,  and  so  are  limited  by  them. 

2  Roll.  Abr.  409,  cited  by  Tanfield  to  have  been  adjadged  Trin.  6  Jac.  1,  in  B.  R. ; 
3  Mod.  377 ;  Garth.  119;  Show.  155,  S.  C.  cited,  and  doubted  of  by  Holt,  C.  J.,  who 
said  that  no  sach  case  was  to  be  found. 

/0A  release  acknowledging  the  receipt  of  one  dollar  in  full  of  a  certain 
judgment,  (describing  it|)  and  also  in  full  of  all  debts,  demands,  execu- 
tions, and  accounts  whatsoever — ^held,  to  be  restrained  by  the  particular 
words  to  the  judgment  only. 

Lessee  of  Roosevelt  ▼.  Stackhonse,  1  Cowen,  133;  M^Intyre  v.  Williamson,  1  Edw. 
34. 

The  intention  must  be  ascertained  from  the  release  itself,  and  cannot  be 

shown  by  extrinsic  evidence. 

Van  Brant  y.  Van  Brant,  3  Edw.  14.  But  see  corUrdf  West  Boyleston  Man.  Co.  v. 
Searle,  15  Pick.  335.0^ 

In  the  case  of  Hen  v.  Hanson,  it  was  held,  that  a  release,  made  in  per^ 
formance  of  an  award,  did  not  discharge  a  growing  rent,  though  the  re- 
lease contained  general  words,  for  this  reason  {inter  alia)  that  it  was  not 
the  intention  of  the  parties. 

Lev.  99 ;  Sid.  141. 

So,  in  the  case  of  Morris  v.  Wilford,  a  release  of  the  wife's  customary 
part,  with  general  words,  was  held  only  to  extend  to  the  special  matter 
recited. 

3  Jon.  104 ;  3  Lev.  314 ;  3  Show.  46,  pi.  33 ;  3  Keb.  814, 840. 

'  ||So,  where  a  release  recited  that  the  defendant  stood  indebted  to  his 
creditors,  (of  whom  the  plaintifis  were  two,)  in  the  several  sums  set  oppo- 
site to  their  respective  names ;  and  that  they  had  agreed  to  take  of  defend- 
ant 155.  in  the  pound  on  the  whole  of  their  respective  debts;  and  the 
creditors,  in  consideration  of  the  said  lbs.  in  the  pound,  did  release  de- 
VoL.  Vm.— 37  2  B 
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fendant  from  all  manner  of  actions,  debts,  claims,  and  demsinds  in  law  ftnd 
equity,  which  they,  any  or  either  of  them,  had,  or  should  or  might  hare, 
against  him,  by  reason  of  any  thing  from  the  beginning  of  the  World  to  the 
date  of  die  release.  The  plaintiffs  sued  the  defendant  on  a  bond,  and  he 
pleaded  this  release ;  to  which  the  plaintiffs  replied,  (setting  out  the  release 
on  oyer,^  that  the  bond  was  given  by  defendant  as  surety  for  one  H,  to 
secure  tne  repayment  of  bills  drawn  oy  him  on  the  plaintiffs^  and  of  all 
moneys  which  ihej  should  advance  to  H;  and  that  die  sum  set  against 
their  names  in  the  release  was  due  to  the  plaintiffs  on  defendant's  own 
account ;  and  the  moneys  secured  by  the  bond  were  not,  nor  was  any  part 
thereof,  included  in  the  sum  set  against  their  names  in  die  deed.  On  de- 
murrer to  this  replication,  it  was  held  sufficient ;  and  that  the  general  words 
of  the  release  were  restrained  by  the  special  recital,  and  did  not  extend  to 
the  bond-debt. 

Payler  t.  Homenham,  4  Maule  &  S.  4S3 ;  and  yide  !  New  R.  113. 

So,  a  release  was  given  by  the  plaintiffs  to  Ellerman,  one  of  two  part- 
ners, with  a  proviso  that  nothing  therein  contained  should  prejudice  any 
claims  of  the  plaintiffs  against  Forbes,  the  other  partner,  or  against  the 
joint  estate  of  Forbes  and  EUerman ;  and  that  it  should  be  lawml  for  the 
plaintiffs,  at  any  time,  to  prosecute  any  actions  against  EUerman,  jointiy 
with  F,  or  against  E,  separately,  for  the  purpose  of  recovering  their  debt 
from  Forbes  and  E,  eidier  out  of  the  joint  estate  of  F  and  E,  or  from 
Forbes  or  his  estate  separately.  An  action  was  brought  by  the  plaintiffs 
agsunst  the  two  partners  jointly,  and  EUerman  pleadea  this  release.  The 
plaintiffs  set  it  out  on  oyer,  and  replied  that  the  action  was  brought  against 
E,  jointly  with  F,  for  the  purpose  of  recovering  the  plaintiff^s  debt,  either 
out  of  the  joint  estate  of  F  and  £,  or  from  Forbes  or  his  estate  separately. 
To  this  replication  the  defendant  demurred.  But  the  court  overruled  the 
demurrer,  and  held  that  the  release  was  no  bar  to  the  action ;  for  it  was  to 
be  construed  according  to  the  express  intent  of  the  parties,  and  in  such  a 
way  as  to  give  effect  to  the  whole  instrument ;  and  the  exception  and  pro- 
viso qualified  the  generality  of  the  release,  (a) 

Solly  ▼.  Forbes,  9  Bro.  &  B.  38 ;  4  Moo.  448.  /SSee  Stewart  y.  Eden,  3  Gaines,  191 ; 
Lessee  of  Roosevelt  v.  Stackhoase,  1  Cowen,  122 ;  De  Zeng  v.  Baily,  9  Wend.  336.^ 
(a)  If  EUerman,  or  his  separate  nroperty,  had  been  taken  in  execution  contrary  to  the 
terms  of  the  instrument,  it  seems  he  might  have  had  a  remedy  by  action,  taking  it  at  a 
coyenant  not  to  sue.  « 

So  where  a  deed,  containing  a  general  release  of  all  debts,  &c.,  recited 
that  the  releasee  had  previously  agreed  to  pay  to  the  releasor  40/.,  for  cer- 
tain premises ;  and  that  in  consideration  or  the  said  sum  of  40/.,  bein^  now 
so  paid  as  hereinbefore  is  mentioned,  and  also  in  consideration  of  iQs.  a 
piece,  well  and  truly  paid  to  the  said  releasor  and  J  S,  the  receipt  of  which 
said  several  sums  of  money  they  did  thereby  acknowledge,  they  did  re- 
lease, &c. ;  and  there  was  a  receipt  for  40/.,  endorsed  on  tiie  release;  but 
it  appeared  that,  in  fact,  it  had  not  been  paid:  it  was  held,  that  this  deed 
of  release  was  no  estoppel  from  suing  for  the  40/.,  since  the  general  words 
of  release  were  qualiified  by  the  recitai,  which  stated  only  an  agreement  to 
pay,  and  not  an  actual  payment  of  the  40/. 

Lampon  ▼.  Corke,  5  Bam.  dc  A.  606 ;  and  see  Baker  ▼.  Dewey,  1  Bam.  ds  C«  704; 
RoWntree  v.  Jacob,  3  Taunt.  154.|| 

fiA  recital  in  a  deed  of  the  payment  of  purchase-money  and  a  receipt 
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endcMved  for  the  same,  are  not  conclusiye  evidence  of  payment  nor  a  bar 
to  a  suit  for  such  purchase«money. 

HamUton  t.  M*Gpira,  3  Serg,  U  R.  365;  Weiffly  y.  Weir,  7  Serg.  Is  R.  309; 
O'Neal  ▼.  liodge,  3  Harr,  &  M'Hen.  433 ;  but  see  Mann  v.  Eckford's  £z.,  ^5  Wend, 

So,  where  the  plaintiff  released  all  demands  on  his  own  proper  account, 
it  was  adjudged  by  the  whole  court,  that  an  obligation  taken  by  the  plain- 
tiff in  his  own  name,  in  trust  for  the  children  of  J  S,  was  not  discharged 
fliereby. 

3  Ley.  273,  Stokes  y.  Stokes,  Vent  36 ;  S,  C.  by  the  name  of  Nokes  y.  Stokes. 

So,  where  in  covenant  to  pay  an  heriot  post  mortem  J  S,  or  40s.  at  the 
election  of  the  plaintiff,  die  death  of  J  S  was  set  forth,  and  that  afterwards 
the  plaintiff  chose  to  have  the  40^.,  for  which  he  brought  his  action,  and 
assigned  the  breach  in  the  non-payment ;  the  defendant  pleaded,  that  the 
plaintiff  released  to  him  all  actions  and  demands,  &c. ;  but  this  release  was 
made  in  the  lifetime  of  J  S,  and  there  was  an  exception  in  it  of  heriots; 
upon  demurrer,  it  appearing  that  neither  the  heriot  nor  40^.  were  in  de- 
mand at  the  time  of  die  release  given,  and  it  appearing  plainly  bv  the  ex- 
ception in  the  release  not  to  be  die  intention  of  the  parties  to  release  the 
heriots,  judgment  was  given  for  the  plaintiff. 

3  Mod.  281 ;  3  Ley.  310;  Vent  314,  Treyil  y.  In^m. 

A  recovered  against  B  a  judgment  for  600/.,  and  made  J  S  and  J  D  his 
executors,  and  died ;  B  maae  C  his  executor,  and  devised  a  legacy  of  5/. 
to  J  D,  and  died ;  J  D,  by  deed,  acknowledged  the  receipt  of  the  5/.  of  C, 
and  thereby  released  the  said  legacy,  and  all  actions,  suits,  and  demands 
which  he  had  against  C  as  executor  to  B,  and  after  argument  in  B.  R.  it 
was  adjudged  that  nothing  was  released  but  the  5Z. 

3  Mod.  377;  3  Ley.  369;  Show.  150;  Garth.  119,  Cole  y.  Knight, 

In  assumpsit  against  the  defendant  for  7Z.  the  plaintiff  declares,  that 
whereas  he  had  mortgaged  to  the  defendant  certain  copyhold  lands,  re- 
deemable upon  payment  of  suth  a  sum  of  money,  the  defendant,  in  con- 
sideration that  the  plaintiff  would  release  to  the  defendant  his  equity  of 
redemption,  assumed  to  pay  to  the  plaintiff  IL  The  plaintiff  avers,  that 
be  did  release  his  eauity  of  redemption,  but  that  the  defendant  has  not 
paid  the  11.  The  defendant  pleads  this  release  in  bar  of  the  action, 
because,  after  the  words  equity  of  redemption^  the  scrivener  had  added, 
and  all  actions ^  duties y  and  demands;  and  on  demurrer,  the  question  in(a^ 
C.  B.  was,  whether  this  7/.  was  released  by  those  general  words }  ana 
adjudged  that  it  was  not. 

Ld.  Raym.  335,  Thoipe  y.  Thorpe,  (a)  Vide  the  argomente  in  this  case  in  B.  R.  as 
reported.  Salk.  171,  pf.  3;  Latw.  345;  Ld.  Raym.  664.  yS  Lessee  of  Rooseyelt  y. 
Stackhoose,  1  Cowen,  123;  M'lntyre  y.  Williamson,  1  Edw.  34;  Van  Brunt  y.  Vai| 
Brunt,  3  Edw.  14;  Rich  y.  Lord,  18  Pick.  332 ;  Lyman  y.  Clark,  9  Mass.  335 ;  Rus- 
sell y.  Coffin,  8  Pick.  143 ;  Ayerill  y.  Lyman,  18  Pick.  346 ;  Rice  y.  Woods,  31  Pick. 
30;  Wiggan  y.  Tudor,  33  Pick.  434.8^    {See  4  Bos.  j^  Pui.  113,  Butcher  y.  Butcher.} 

If  an  obligation  be  dated  and  delivered  the  23d  of  January,  5  Jac.,  and 
obligee  make  a  release,  which  is  dated  22d  of  January,  5  Jac.,  but  deliy- 
ered  after  23d  of  January,  and  by  this  deed  he  releases  to  the  obligor  all 
actions  iLsque  diem  hujus  prasentis  temporisy  this  release  shall  not  discharge 
the  obligation ;  for  hujiLS  pr(eseniis  temporis  shall  be  taken  the  present  time 
when  the  deed  was  dated,  (6) 

3  Roll.  Ahr.  410 ;  yide  Dyer,  56,  307 ;  3  Roll.  R.  355 ;  Palm.  318 ;  3  Brownl.  300 ; 
Cro.  Eliat.  14 ;  3  IMod.  880.    fl  (b)  Styles  y.  Wardle,  4  Bam.  Si  C.  908,  a«.| 
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(L)  What  Right  or  InteiMt  shall  be  rriaiMd,  be. 

In  tregpass,  assault  and  battery,  the  defendant  pleaded  a  general  release 
of  all  actions,  &c.,  from  the  beginning  of  the  wond  u$gve  ad  diem  d^d&s  d 
the  said  release ;  and  it  happened  that  the  battery  was  done  upon  that  veiy 
day  in  which  the  release  is  dated ;  so  that  it  was  held  that  this  action  was 
not  discharged,  for  the  release  did  not  include  that  day,  and  the  defendant 
should  have  traversed  all,  &c.,  after  the  date  of  the  day  of  the  release. 

3  Mod.  1899  I>ucon  t.  Teny ;  Jjted  vide  Co.  Lit  46  b,  n.  8 ;  Cowp.  714.1 

(L)  What  Right  or  Interest  shall  be  said  to  be  relessed ;  and  hertin,  of  Misrecitale  sad 

Exceptions  in  Releases. 

A  Release  of  a  bare  right  for  a  day  or  an  hour,  &c.,  is  as  good  as  if  it 
was  made  to  the  other  ana  his  heirs. 
Co.  Lit.  374. 

A  release  may  be  on  condition,  but  a  condition  cannot  be  released  on 
condition. 
Co.  Lit.  974. 

But  a  release  on  condition  that  releasee  shall  pay  releasor  so  much 

money,  is  not  good;  but  if  the  release  be  worded  in  this  manner,  that  if 

the  releasee  pay  so  much  at  a  day  to  come,  then  he  releases,  &c.,  this  is  a 

good  release. 

Lutw.  638,  per  Treby,  C.  J.  0  See  Agnew  t.  Dorr,  5  Whart  131 ;  Tyson  t.  Dorr, 
6  Whart.  356.^ 

If  one  man  finds  the  ^oods  of  another,  and  the  owner  releases  to  him 
who  is  in  possession,  this  vests  the  property  in  him,(a)  but  such  release 
must  be  by  deed. 

9  Roll.  Abr.  407.  (a)  Leon.  983. 

^If  the  owner  of  goods  bring  trespass  or  trover  and  obtains  a  judgment 
equal  to  the  value  of  the  goods,  the  right  of  property  is  changed  and  vested 
in  the  defendant,  although  the  judgment  be  not  satisfied. 

Marsh  ▼.  Pier,  4  Rawle,  985.gr 

If  one  makes  a  lease  for  ten  years,  remainder  for  twenty  years,  and  he 
in  the  remainder  releases  to  the  first  lessee,  the  releasee  shall  have  thirty 
years  for  his  term ;  for  ten  years  shall  not  be  drowned,  because  a  chattel 
cannot  be  drowned  in  a  chattel. 

Co.  Lit.  973. 

The  lord  panmumid  cannot  release  to  the  tenant  p^ravciUj  saving  to  him 

1>art  of  the  services,  but  the  saving  in  that  case  is  void.     But  if  there  be 
ord  and  tenant  by  fealty,  and  20s.  rent,  the  lord  may  release  all  his  right 
in  the  seignory,  saving  fealty  and  10^.  rent ;  but  the  lord,  upon  his  release 
to  the  tenant,  cannot  reserve  a  new  kind  of  service. 
Co.  Lit.  305  b. 

A  release  of  common  in  one  acre  is  an  extinguishment  of  the  whole 
common. 

And.  935;  Show.  350. 

An  entire  thing  (i)  cannot  be  released  as  to  part ;  but  if  a  man  be  bound 

to  perform  two  things,  the  obligee  may  discharge  the  party  of  one  of  them. 

3  Balst  939.  (&)What  shall  be  said  an  entire  thing,  ride  Palm.  947 ;  Owen,  91 ; 
Moor,  413. 

A  release  of  covenants  shall  release  the  bond  for  performance  of  cove- 
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nants.    So,  in  the  case  of  Hen  r.  Hanson,(a)  it  was  agreed,  that  if  the  rent 

was  released,  the  coyenant  for  payment  of  it  was  released  likewise. 
Dyer,  356.    (a)  Ley.  99 ;  Sid.  141. 

If  a  man  brings  an  appeal  oi  mayhem^  and  after  releases  the  action,  the 

release  shall  bar  him  to  have  an  action  of  batteiy  of  the  same  batteiy. 
43  Ass.  39 ;  9  Roll.  Abr.  413. 

K  a  rent-charge  issues  out  of  three  acres  of  land,  and  he  who  has  the 
rent  releases  all  his  right  in  one  acre,  the  rent  is  all  extinct,  because  all 
issues  out  of  every  part,  and  it  cannot  be  apportioned. 

3  Roll.  Abr.  414.    ||Vide  tit.  Extinguishment,  vol.  4.|| 

/8In  Pennsylvania  a  release  of  part  of  the  land,  out  of  which  a  ground- 
rent  issues,  does  not  extinguish  the  whole  rent,  but  merely  apportions  it. 
Ingersoll  y.  Sergeant,  1  Whart.  337 ;  and  see  Guthbert  y.  Kuhn,  3  Whart.  357.^^ 

When  execution  is  had  of  twenty  acres,  by  a  release  of  one  acre,  the 
execution  is  gone,  and  is  a  discharge  of  land  and  body. 
And.  366;  Qwen,  31;  Hetl.  79. 

A  release  of  all  advantages  of  account  is  a  good  bar  to  an  action  of  debt 

upon  that  account. 
8  Co.  153. 

If  I  release  to  A  all  actions  which  J  S  has  against  him,  the  release  to  A 
is  good,  and  tiie  last  words  shall  be  rejected ;  Cb)  for  a  deed  may  be  quali- 
fied and  abridged  by  latter  words,  but  not  totally  destroyed. 

Dyer,  56,  pi.  31.  (b)lf  a  release  be  limited  as  to  one  obligee,  proyiso  that  the  other 
shall  not  take  adyantage  of  it,  the  proyiso  is  yoid.    Lit.  R.  191. 

A  release  to  A  and  B  of  all  actions,  is  a  release  of  all  several  actions 
which  the  releasor  has  against  them,  as  well  as  all  joint  actions. 
Ld.  Raym.  335. 

A  release  excepting  one  bond,  excepts  suits  and  actions  for  that  bond. 
Cro.  Eliz.  736. 

If  A  recite  that  he  had  recovered  judgment  against  B  before  the  justices 
in  Derby,  whereas  in  truth  the  judgment  was  had  in  B.  R.,  this  misrecital, 
it  is  said,  will  make  the  release  void. 

Dyer,  50,  87;  and  yide  Plow.  191,  395;  |M  ▼i<l®  ^  Bam.  &  A.  606.|| 

fiA  release  without  consideration,  and  not  imder  seal,  is  void. 

Lessee  of  Rooseyelt  y.  Stackhouse,  1  Cowen,  133 ;  Crawford  y.  Millspaugh,  13  Johns* 
87 ;  MiUer  y.  Hemler,  5  Watts  &  S.  486;  Sigonmey  y.  Sibley,  31  Pick.  101. gf 


The  Profession  have  already  been  apprized  by  Mr.  Feabne,  that  the 
former  couedion  in  this  Abridgmenty  under  the  title  ^^Remainder,"  seems 
to  be  an  extract  from  a  Manuscript  Treatise^  apparently  of  the  Lord  Chief 
Baron  Gilbert,  upon  thai  subject.  In  the  following  pages  of  this  volume 
they  will  find  the  whole  of  that  TreatisCy  whichy  by  the  unsolicited  kindness 
of  Mr.  ILkRGRAVE,  was  communicated  to  Sir  Henry  Gwillim,  vrith  a  per- 
mission to  print  it  at  length.  The  parts  of  the  Treatise  which  appeared  in 
print  fiyr  the  first  time  in  the  last  Edition^  are  distiriguished  by  being  in- 
cluded between  inverted  comm4is  ;  the  other  parts  are  marked  vnth  a  single 
inverted  comma.  The  additional  collections  of  the  Compiler  of  the  Abridg- 
ment are  left  withovt  any  distinguishing  mark;  the  passages  added  by  iSSr 
Henry  Gwillim  arenas  usual ,  inserted  between  crotchets  ;  those  for  which 
the  present  Editor  is  responsible j  are  languished  by  the  ordinary  mark  J|. 
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*^  All  that  it  seems  necessary  to  observe  by  way  of  introductioii  to  the 
ensuing  head,  is,  that  after  such  time  as  the  feudal  property  came  to  be  ex* 
tended  and  enlarged  to  a  perpetual  and  durable  estate,  and  that  donations 
were  frequently  made  to  the  feudary  and  his  heirs,  this  gave  him  the  abso- 
lute ownership  and  property  in  the  feud,  and,  consequently,  as  absolute  a 
power  of  disposing  thereof  to  such  persons,  and  upon  such  terms,  as  he 
thought  fit;  so  that  if  he  aliened  the  estate  to  any  p^rsoo  for  life  or  years, 
or  any  like  interest,  as  the  whole  benefit  he  intended  the  person  should  be 
capable  of,  yet  he  left  a  reversion  in  himself,  which  bemg  alienable,  he 
might  at  the  same  time  limit  it  to  go  over  to  apy  other  person  afti^r  the  first 
interest  determined.  And  this  he  might  likewise  limit  and  circumscribe 
as  he  thought  fit,  and  make  a  ftirther  limitation  over  to  any  third  person, 
and  so  on  till  he  gave  it  out  in  as  large  a  manner  as  he  himself  enjoyed  it. 
All  the  limitations  after  the  first  were  called  ^  Remainders,'  either  from  their 
being  a  part  of  what  remained  and  was  left  in  the  donor ;  or,  from  the 
nature  and  manner  of  their  existence,  as  not  being  to  come  to  the  person 
intended,  till  after  the  preceding  estates  spent.  But,  because  upon  such 
donations  made,  the  donors  either  reserved  particular  services  to  them- 
selves, or  in  default  of  such  reservation,  the  law  created  and  raised  to 
them  certain  duties  and  services  to  be  done  by  the  tenant,  as  a  recompense 
and  consideration  for  his  enjoying  the  feud ;  therefore  the  tenant  could  in 
no  case  alien  or  dispose  of  die  feud  without  a  particular  license  of  his  lord 
for  that  purpose,  since  this  would  have  been  a  breach  of  that  trust  the  law 
had  invested  him  with,  and  might  have  endangered  the  peace  and  security 
of  the  lord  bj^  subjecting  him  to  the  person  of  his  greatest  enemy.  And 
as  the  tenant  in  such  case  had  no  power  to  alien  witoout  his  lord's  license| 
so  neither  could  he  alien  in  such  a  manner  as  to  leave  his  lord  for  any  time, 
though  never  so  small  and  inconsiderable,  without  a  tenant  to  do  bis  ser- 
vices, which  the  lord  could  in  no  sort  be  supposed  to  dispense  with  by  his 
license.  For,  besides  the  danger  that  mignt  possibly  happen  in  that  in- 
terval, the  services  being  created  at  the  same  time  with  the  feud,  and 
coming  to  the  lord  in  lieu  thereof,  were  to  be  as  perpetual  and  unalienable 
as  the  enjoyment  of  that  was  to  be.  And  since  the  services  to  be  per- 
formed were  such  as  none  who  were  uncertain  of  enjoying  the  feud  during 
their  lives  would  either  imdertake,  or  think  themselves  under  a  sufficient 
encouragement  to  perform  as  they  ou^t,  because,  if  they  held  the  feud  but 
for  years,  and  should  happen  to  survive  those  years,  they  would  then  be- 
come destitute  of  a  provision  and  support  for  their  lives,  notwithstanding 
all  their  former  labours  and  services  to  the  lord ;  and,  consequently,  from 
such  tenants  the  lord  could  not  expect  a  faithftJ  and  zealous  discharge  of 
tiieir  duties ;  therefore  the  services  were  always  to  be  performed  by  such 
as  held  the  feud  for  life,  at  least ;  and,  consequendy,  the  tienant  could  not 
by  his  alienation  leave  the  lord  without  suph  a  one.  For  thte  reason  it 
was,  that  if  a  lease  was  made  for  years,  remainder  to  the  ri^t  heirs  of  J 
S,  there  would  be  no  tenant  of  the  freehold  to  do  the  services.  So,  if  a 
lease  were  made  for  life,  or  a  gift  in  tail,  to  begin  at  a  ftiture  day  or  time, 
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ftuch  lease  or  gift  were  made  void ;  for  until  fhe  commencement,  the  lessee 
or  donee  would  hare  nothings  and,  consequently,  be  imder  no  obligation 
to  do  the  services;  and  the  lessor  or  donor  in  the  mean  time,  haying 
parted  with  their  interest  pro  tcmto^  would  be  regardless  of  the  serrices. 
To  prevent,  therefore,  this  inconrenience  and  danger  to  the  lord,  the  law 
adjudged  such  lease,  gift,  or  remainder  to  be  void ;  and,  consequently,  the 
first  tenant  continued  tenant  still  to  the  lord,  and  as  such  was  obliged  to  a 
performance  of  the  services.  These  reasons,  though  they  now  seem  anti* 
quated,  may  perhaps  be  of  equal  force  with  the  reason  now  commonly 
urged,  firom  the  danger  of  suffering  the  fireehold  to  be  at  any  time  in  abey- 
ance, expectancy,  or  suspense,  because  the  li^ts  of  strangers  would  8ufi(er 
thereby,  for  want  of  a  person  in  the  nvean  time  to  charge  with  a  praecipe 
for  recoveiy  thereof.  But  yet  it  was  not  absolutely  necessary,  diat  the 
estate  of  fireehold  or  inheritance  should  be  the  present  and  only  subsisting 
interest:  for  if  a  lease  were  made  for  years,  remainder  for  life,  or  in  tail, 
and  livery  thereupon,  this  remainder  was  good ;  for  here  was  no  time 
wherein  ttie  lord  was  without  a  tenant  of  the  freehold,  and  his  being 
obliged  to  all  the  feudal  services  might  perhaps  be  one  reason  why  so  little 
res£^  was  had  to  the  interest  of  the  lessee  for  years,  he  bein^  no  ways 
able  to  control  or  impeach  the  acts  or  disposition  of  the  freeholder. 

Coweli,  and  Terms  of  the  Law,  tit.  Bemaind/er.  Co.  Lit.  49  a,  143  a,  S6,  61 ; 
Moor,  344 ;  Vaufirh.  369 ;  Co.  Lit.  43  a,  b ;  d  lost.  65,  66,  601 ;  9  Co.  136 ;  Co.  Lit. 
369  a,b;  6  Co.  67,  58. 

^^  Another  thing  observable  is,  that  as  the  tenant  could  in  no  sort  alien 
without  his  lord's  license,  nor  could  that  license  be  so  interpreted  as  to 
deprive  the  lord  of  a  tenant  qualified  to  do  his  services,  so,  when  he  had, 
by  a  sufficient  provision,  taken  care  of  his  lord,  he  might  then  carry  over 
the  disposition  to  any  other  person  as  &r  as  he  pleased.  For  it  would  have 
been  unreasonable  to  compel  him  to  assign  over  the  whole  fee  to  any 
other  person,  when  no  exigencies  of  the  tenure  required  it,  and  would  also 
have  taken  awa^  his  power  of  providmg  for  others,  whom  he  might  lie 
under  equal  obligations  to  take  care  of.  Hence  came  the  notion  of  re« 
mainders ;  and  the  reason  why  they  were  to  be  limited  and  pass  out  of  the 
grantor  at  the  same  time  with  the  particular  estate,  seems  to  arise  fix>m  the 
nature  of  the  license  formerly  given  for  alienation.  For  as  the  tenant  could 
not  alien  at  all  without  his  lord's  license,  so  neither  could  he  alien  for  any 
longer  time,  or  to  any  other  person,  than  such  license  warranted.  There- 
fore, if  he  had  a  mind  to  dispose  of  the  feud  to  several  persons  in  succes- 
sion, he  was  to  procure  a  license  for  that  purpose,  and  by  proper  limita- 
tions to  let  in  all  persons  within  the  benefit  of  it  at  the  same  time,  lest  by 
death  or  otherwise  he  might  be  afterwards  prevented  from  pursuing  it. 
And  these  remainders  are  no^  limited  of  such  sorts  of  inheritance  as  will 
not  come  within  the  rules  of  this  reasoning.  And  though  licenses  for  alien- 
ation are  ceased,  yet  it  has  been  thought  fit  to  observe  the  rules  deducible 
therefirom  in  the  limiting  and  settling  of  such  remainders.  But,  before  we 
enter  into  a  particular  envision  of  this  head,  it  will  be  necessary  to  observe 
further,  that  anciently  the  tenant  being  possessed  of  the  entire  property  of 
the  feud,  mi^t,  upon  his  alienation  in  fee,  have  erected  a  seignory  to 
himself,  to  anse  out  of  the  tenancy.  And  this  practice  was  encouraged, 
because  it  multiplied  feudal  tenants,  and  brought  greater  force  into  flie 
fieUL  But,  thou^  these  seignories  were  so  far  in  die  nature  of  reversions, 
ttiat  upon  determination  of  the  tenancy  in  fee  by  escheat  or  forfeiture,  the 
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tenancy  came  back  again  to  the  first  tenant,  and  he  became  seised  thereof 
in  fee  as  he  was  before ;  and  though  the  seignories  themselyes  were  then 
alienable,  as  the  reversion  now  is,  and  carried  with  them  the  rents  and 
services,  as  a  grant  of  the  reversion  now  does ;  yet,  whether  they  might 
hare  then  limited  a  remainder  over  upon  a  tenancy  in  fee,  as  they  may 
now  do,  where  the  reversion  would  o&erwise  vest  in  themselves,  is  un- 
certain, since  there  was  no  reason  of  conyenience  to  multiply  such  remain- 
ders, though  they  found  it  convenient  to  multiply  such  seignories.  But, 
however  it  happened  before  the  statute  of  (pm  emptoresy  yet  after  that 
statute  no  one  could  have  disposed  of  the  fee  without  a  remamder  upon  it. 
For  the  fee  in  all  cases  by  that  statute  was  to  be  holden  of  the  first  feudal 
lord ;  and,  consec^uently,  the  tenant,  who  made  the  alienation,  had  nothing 
further  to  expect  m  the  tenancy,  either  as  aseignory,  reversion,  or  escheat; 
but  these  now  belonged  to  the  first  feudal  lora,  and  therefore  the  tenant 
could  not  dispose  of  what  belonged  to  another :  for  the  reason  of  making 
that  statute  was,  that  the  tenant  might  not  erect  seignories  to  himself  to 
prcyentthe  escheat  to  his  lord:  hence  it  plainly  K>llowed,  that  eveiy 
remainder  must  depend  upon  a  particular  and  less  mterest  than  the  fee,  and 
therefore  was  confined  to  three  cases,  viz. :  to  estates  for  years,  which  is 
the  least  certain  interest  the  law  knows,  to  estates  for  life,  and  to  estates- 
tail.  The  estates  for  years  and  for  life  were  the  ancient  one  at  common 
law,  and  were  the  terms  for  which  people  usually  disposed  of  tiie  feudal 
interest :  the  estate-tail  came  in  upon  the  construction  of  the  statute  de 
domsy  which  made  the  inheritance  to  be  certainly  descendible.  And  when 
the  statute  mda  emptores  followed  it  so  near,  uiey  then  construed  the  fee 
conditional  m  the  donee  to  be  an  estate-tail,  and  the  ancient  seignory  in 
the  donor  to  be  a  reversion.  If  they  had  not  made  such  construction,  the 
statute  of  quia  emptores  had  shut  out  the  donor,  which  had  been  to  carry 
the  matter  farther  than  either  statute  intended ;  and  therefore,  to  preserve 
the  force  of  both  statutes,  that  which  was  before  caUed  a  seignory  was 
now  called  a  reversion,  that  the  donor  might  have  his  own  interest  pre- 
served, and  yet  not  be  said  to  erect  an  intermediate  seignory  between  him 
and  his  lord,  which  the  statute  of  quia  emptores  had  forbidden.  And  all 
this  plainly  shows,  that  a  seignoiy  and  reversion  are  in  their  own  nature 
much  the  same." 
1  West  pi.  567;  Co.  Lit.  23,  33  a;  3  Inst  335. 

^'  But,  for  the  better  understanding  of  this  head,  we  shall  consider, 

(A)  Of  what  Things  a  Remainder  may  be  made. 

(B)  What  Words  are  sufficient  to  create  a  Remainder. 

I.  Of  the  Propriety  of  th$  Worda  fnade  u$e  cf  to  pan  ike  Eemainder. 

3.  Cfike  Deacription  or  Ikiigfudion  if  the  Par$on  who  ii  to  take  the  Bemainder. 

(C)  Of  the  several  Kinds  of  Remainders  as  distinguished  into  Remainders  Tested, 

or  in  Contingency  or  Abeyance. 

(D)  Of  Remainders  in  Abeyance  or  Contingency;  what  Estate  is  sufficient  to  sup- 

port Uiem ;  where  they  are  to  take  Effect;  and  by  what  Means  they  may  be 
destroyed  or  prevented  from  cominff  tneaie;  and  therein,  of  Remainders  by 
way  of  executory  Devise  or  future  uiterest 

(E)  Of  Remainders  that  arise  on  Conditions  Precedent  or  Subsequent 

U  Cfthe  Difference  between  a  Condition  and  a  Limitation^  and  in  ea$e  of  the  Con' 
diOon  when  it  precedes  the  vesting  rf  the  Emainder  as  the  Osuse  thareeff  and  is 
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(A)  Of  what  Things  a  Remainder  may  be  made. 

annexed  to  tke  flnt  Eetate^  and  when  it  ie  annexed  to  the  fint  Eetate  abeohUefy 
without  any  regard  to  the  Remainder* 

3.  Between  a  Deed  and  a  WiU^  when  in  both  the  tame  Wordt  of  Condition  are  made 
uee  of  for  vetting  the  Remainder. 

3.  Between  a  Limitation  over  in  tueh  Cote  of  a  Willj  and  where  no  Limitation  it 

made  over, 

4.  Between  Remaindert  that  are  to  arite  upon  Conditiont  agreeably  to  the  Rulet  of 

Law^  and  tueh  at  are  to  arite  upon  Conditiont  repugnant  and  againtt  the  Rulet 
cf  the  Law. 

5.  Between  tueh  Wordt  at  aetuaUy  make  a  Condition^  and  tueh  at  are  only  deterip' 

tive  oftheMmner  whenandhow  the  Remaindert  are  toarite  and takephee, 

(F)  Of  Cross  Remainders,  or  those  arising  by  Implication  and  Construction  of  Law. 

(6)  Of  Tested  Remainders,  and  of  the  particular  Estate  to  support  them  in  their 
Creation ;  how  long  it  must  continue ;  and  when  by  Determination,  Grant, 
or  Refusal  thereof,  the  Remainder  is  discontinued,  barred,  or  destroyed,  and 
when  not. 

(H)  In  what  Cases  a  Remainder  or  Reversion  shall  be  subject  to  the  Acts  or  Chaiges 
of  the  particular  Tenant ;  and  therein,  of  the  Remedies  for  him  in  the  Rever- 
sion or  Remainder  by  Entry,  Action,  or  Receipt. 

(I)  To  what  Purposes  the  Remainder  is  accounted  but  as  one  with  the  particular 
Estate,  and  where  they  are  regarded  as  several  Estates. 


(A)  Of  what  Things  a  Remainder  may  be  made. 

^' All  that  it  seems  necessary  to  observe  for  explaining  and  clearing  this 
point  will  be  resolved  by  putting  a  case  or  two,  wherein  it  has  been  holden 
doubtful  if  the  remainder  were  good. 

^^  A  man  seised  of  lands  in  fee  grants  thereout  a  rent-charge  to  one  for 
life  or  years,  remainder  oyer  to  anomer  in  fee  or  in  tail,  &c.  It  was  doubted 
whether  this  remainder  were  good,  because  this  rent  had  no  existence  at 
all  before  the  grant ;  and  the  grantor  cannot  be  said  to  hare  any  part  of 
the  rent  left  in  him,  as  he  would  of  land,  because  he  first  gave  being  to  the 
rent,  and  boimded  the  time  of  its  existence,  which  being  run  out,  nothing 
thereof  remains  to  grant  over  to  another  ;  and  a  remainder  is  to  be  granted 
out  of  that  which  would  otherwise  be  a  rerersion  in  the  grantor,  which 
here  this  rent  caimot  be,  being  newly  created.  But  in  this  case,  by  the 
better  opinion  of  the  books,  and  a  judgment  lately  in  point,(a)  such  reinain- 
der  of  a  rent  newly  created  has  been  holden  good.  For,  as  the  grantor 
might  at  first  hare  granted  it  in  fee  or  for  ever,  having  such  perpetual  and 
durable  interest  in  the  fund  out  of  which  it  was  to  arise,  so  he  may  share 
and  divide  the  grant,  and  give  part  thereof  to  one,  and  part  to  another  in 
succession ;  and  the  rather,  because  the  particular  estate  and  remainders 
are  but  as  one  estate,  as  to  the  grantor,  bemg  limited  to  pass  out  of  him  all 
at  the  same  time.  And  as  to  him,  it  makes  no  difference,  whether  one  or 
more  take  benefit  jointly,  or  in  succession  one  after  another.  But,(6)  if  he 
grant  such  rent  for  life  or  years,  without  going  further,  he  cannot  after  grant 
the  reversion  thereof  to  another,  because  he  has  no  reversion  in  him  for 
the  reasons  before  given.  The  reason  of  this  case  will  go  likewise  to 
commons,  estovers,  &c.,  newly  created. 

Plowd.  35  a ;  1  Brook,  952,  pi.  8,  S54,  pi.  54,  58 ;  3  Roll.  Abr.  415,  pi.  3,  36,  70, 
76,  78.     (a)  1  Lev.  144 ;  1  Sid.  285 ;  2  Keb.  29.     (b)  Mo.  pi.  100.'' 

In  the  case  of  The  King  v.  Kemp,  it  was  held,  that  the  king  may  grant 
Vol.  Vin.— 38 
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(A)  Of  what  TbingB  »  Remainder  may  be  made. 

an  estate  in  an  office  to  conunence  in  Jviwro^  or  upon  a  contin^iency ;  for 
he  hath  no  inheritance  in  the  office,  or  the  execution  of  it,  but  in  point  of 
interest  only  to  ^rant.  And  it  was  said,  there  was  a  divers^  between 
offices  in  fee  existing,  and  such  as  were  granted  onlj  for  life,  ^ich  being 
as  a  new  thing  created,  might,  as  a  rent  de  novOy  be  granted  to  commence 
inJiUuro. 

4  Mod.  275, 280;  Ld.  Raym.  49 ;  Skin.  446,  pi.  4.  See  3  Salk.  465,  pi.  S;  Garth. 
252,  350;  2  Salk.  465,  pi.  2;  Comb.  334,  Rex  y.  Kemp. 

^  If  one  be  created  baron,  viscount,  earl,  &c.,  by  patent,  and  after,  in 
the  same  patent,  the  same  honour  be  granted  to  another  in  remainder,  yet 
this  operates  as  a  new  grant,  and  not  as  a  remainder ;  for  the  king  had  no 
reversion  of  that  honour  in  him,  though  he  had  still  the  same  power  of 
appointing  one  in  succession  to  take  it,  as  he  had  of  granting  it  to  the 
first. 

Show.  P.  C.  5,11. 

'  So,  if  one  hath  the  office  of  park-keeper,  forester,  jafler,  sheriff,  &c., 
to  him  and  his  heirs,  he  may  grant  these  offices  to  one  for  life,  remainder 
to  another  for  life,  &c. ;  for  omne  majus  continet  in  se  minuSy  and  as  they 
are  grantable  over  in  fee,  so  may  they  be  granted  in  succession  to  one  for 
life,  with  remainders  over,  &c. 

9  Co.  48;  And.  pi.  201.' 

A  licence  to  sell  wine  may  be  granted  to  one  for  life,  remainder  to 
another  for  life ;  because  by  such  license  not  onlv  an  authority  passeth,  but 
an  interest,  by  way  of  restitution  to  that  which  was  the  subject's  right 
before  it  was  prohibited  by  statute. 

Lev.  220;  Biidg.  R.  113. 

"  But  before  we  leave  this  head,  it  may  be  proper  to  inquire  into  the 
reasons  and  practice  of  limiting  remainders  in  personal  goods  or  chattels ; 
for  these  in  their  own  nature  seem  incapable  of  such  a  limitation,  because, 
being  thin^  transitory  and  by  many  accidents  liable  to  be  lost,  destroyed, 
or  otherwise  impaired :  besides,  the  exigencies  of  trade  and  conmierce 
requiring  a  frequent  circulation  thereof,  it  would  put  a  stop  to  all  trading, 
and  occasion  perpetual  suits  and  quarrels,  if  such  limitations  were  gene- 
rally tolerated  and  allowed.  But  yet,  in  last  wills  and  testaments,  such 
limitations  over  of  personal  goods  or  chattels  have  sometimes  prevailed ; 
especially,  where  the  first  devisee  had  only  the  use  or  occupation  thereof 
devised  to  him ;  for  then  it  was  holden,  that  the  property  continued  in  the 
executors  of  the  testator,  and  that  the  first  devisee  had  no  power  to  alter  or 
take  it  firom  them.  But  in  either  case,  if  the  first  devisee  did  actually  give, 
grant,  or  sell  such  personal  goods  or  chattels,  the  judges  would  vexy  rarely 
sJlow  of  actions  to  be  brought  by  those  in  remainder  for  the  recoveiy 
thereof.  Hence  it  came  to  pass,  that  it  was  a  long  while  before  the  jud^ 
of  the  common  law  could  be  prevailed  with  to  have  any  regard  for  a  devise 
over  even  of  a  chattel  real  or  a  term  for  years,  after  an  estate  for  life  limited 
therein,  because  the  estate  for  life  being  in  the  eye  of  the  law  of  greater 
regard  and  consideration  than  an  estate  for  years,  they  thought,  he  who  had 
it  devised  to  him  for  life,  had  therein  included  all  that  the  devisor  had  a 
power  to  dispose  of.  And  though  they  have  now  gained  that  point  upon 
the  ancient  common  law,  bv  establishing  such  remainders,  and  have  thereby 
brought  that  branch  out  ot  the  Chancery,  (which  court"  firequently  helped 
the  remainder*man  by  allowing  bills  to  compel  the  first  devisee  to  give 
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gecuritj,  ftc.,)  yet  it  was  at  first  introduced  into  the  common  law  under  a 
new  name,  and  took  all  the  sanction  ii  has  since  received  firom  thence ;  an 
account  whereof,  and  how  fisu:  it  has  been  carried,  may  be  seen  at  large  in 
the  Duke  of  Noifolk^s  case.  But,  as  to  personal  goods  and  chattels,  the 
common  law  has  provided  no  sufficient  remedy  for  the  devisee  in  remain- 
der of  them,  either  during  the  life  of  the  first  devisee,  or  after  his  death ; 
fherefore  the  Court  of  Chancery  seem  to  have  taken  that  branch  to  them- 
selves, in  lieu  of  the  other  which  they  lost,  and  to  allow  of  the  same  remedy 
for  such  devisee  in  remainder  of  personal  goods  and  chattels,  as  they  before 
did  to  the  devisee  in  remainder  of  chattels  real  or  teims  for  years. 

.  37  H.  6,30  a;  Dyerr7,p1.  8,  369,  pi.  59;  Cro.  Car.  347;  Plowd.  521  b,  542  b; 
Br.  tit.  Demae,  pi.  13 ;  5  Co.  16, 17 ;  1  Roll.  Abr.  6,  10,  pi.  4 ;  Godolpb.  Abr.  356 ; 
Swiiib.137;  1  Bulstr.  192;  8Co.95;  2 Bendi. pi. 57.  ||AstothelunitaUonof chattela, 
see  Roper  on  Legacies,  c.  22,  (3d  ed.)||  {Vide  2  Day,  28,  Griggs  ▼•  Dodge,  Ibid.  62, 
Taber  t.  Packwood ;}  3  Ch.  Ca.  1. 

^*  Therefore,  where  a  man  devised  600/.  a  piece  to  two  daughters,  and 
the  residue  of  his  personal  estate  to  his  son,  and  if  either  of  his  children 
died  during  their  minority,  the  survivors  to  be  heirs  to  the  deceased  by 
equal  portions ;  the  son  died,  and  the  one  sister  brought  a  bill  against 
the  executors  and  the  other  sister  to  have  her  own  600/.  and  the  half  of 
her  brother's  personal  estate ;  she  had  a  decree  accordingly ;  but  was  forced 
to  give  security  to  pay  back  her  own  600/.  in  case  she  died  during  her 
minority;  though  it  was  said,  if  she  died  during  minority  leaving  issue,  it 
would  be  a  hard  case. 

1  Ch.  Ca.  199. 

^^  A  devise  was  made  of  the  use  of  goods,  plate,  and  household  stuff  to 
one  for  eleven  years,  and  after  to  another,  and  held  a  good  devise,  and  a 
decree  to  deliver  them  accordingly  after  the  eleven  years. 

2  Ch.  R.  137,  Jolly  v.  Wills. 

^^  So,  upon  a  devise  of  the  use  of  certain  books,  jewels,  and  rarities,  to 
one  for  life,  and  after  of  the  things  themselves  to  another ;  he  in  the  re- 
mainder brought  a  bill  in  the  lifetime  of  the  first  devisees  to  have  security 
for  their  forthcoming  after  the  death  of  the  first  devisees ;  and  the  court, 
being  assisted  by  two  judges,  held  the  remainder  good ;  but  ordered  them 
to  move  for  the  security  another  time. 

1  Ch.  Ca.  130,  Vanchell  y.  Lemon;"  {Prec.  Ch.  71,  Cooper  t.  Williams;  2  Johns. 
Rep.  346,  Dewit  y.  Schoonmaker.}    ||See  Feame,  C.  R.  404,  (7th  ed.)| 

A  farmer  devised  his  stock,  (which  consisted  of  com,  hay,  cattle,  &c.,) 
to  his  wife  for  life,  and  after  her  death  to  the  plaintiff.  It  was  objected, 
that  no  remainder  can  be  limited  over  of  such  chattels  as  these,  because 
the  use  of  them  is  to  spend  and  consume  them :  but  the  Master  of  the  Rolls 
said,  the  devise  over  was  good,  but  added,  that  if  any  of  the  cattle  were 
worn  out  in  using,  the  defendant  was  not  to  be  answerable  for  them ;  and 
if  any  were  sold  as  useless,  the  defendant  was  only  to  ancrwer  the  value  of 
them  at  the  time  of  the  sale.  And  an  account  was  decreed  to  be  taken 
accordingly. 

Abr.  £q.  361,  Hale  y.  Burrodale.  [Where  the  thiaga  limited  oyer  are  of  a  perisho* 
ble  nature,  the  modern  way,  I  believe,  is  to  direct  them  to  be  sold,  aad  to  aUow  the 
tenant  for  life  the  interest  of  the  produce  of  the  sale.]  {On  this  subject  see  3  Yea.  J* 
314,  Porter  y.  Toumay ;  7  Ves.  J.  89,  Gibson  y.  cott;  Ibid.  137,  Howe  y.  Earl  of 
Dartmouth;  9  Yes.  J.  S49,  Feams  y.  Young.  If  bank  stock  is  bequeathed  for  life,  re- 
mainder oyer,  and  the  bank  makes  an  extraordinary  dividend  beyond  the  nsoal  diyir 
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dend,  the  coart  of  chancery,  in  England,  conaiden  it  as  capital,  and  that  the  tenant  for 
life  ia  not  entitled  to  the  absolate  proper^,  but  only  to  the  interest  of  it;  and  this  whether 
the  extraordinary  diTidend  is  made  in  stock  or  money.  4  Yes.  J.  $00,  Brander  t. 
Brander;  10  Yes.  J.  185,  Paris  t.  Paris ;  Ibid.  288,  Clayton  y.  Gresham.} 

A  gives  his  sister  by  will  10/.,  and  directs  that  such  part  of  his  personal 
estate  as  his  wife  should  leave  of  her  subsistence  should  go  to  the  sister : 
whatever  the  wife  has  not  employed  in  that  way  shall  go  oyer  and  be  ac- 
counted for. 

1  P.  Wms.  651,  Upwell  v.  Halsey. 

<'  But,  where  a  man  devised  debts  and  personal  estates  to  one,  whom  he 
intended  executrix,  for  life,  and  after  her  death  to  another ;  the  executrix 
died,  and  he  in  remainder  brought  a  bill  against  her  executor  for  the  said 
personal  estate ;  the  bill  was  dismissed,  and  the  remainder  holden  void, 
the  first  devisee  being  executrix,  in  whom  the  personal  estate  vested  and 
attached  by  a  right  prior  to  the  devise,  and  so  belonged  to  her  executor. 

9  Ch.  R.  151;  Warner  v.  Boosley,  Swinb.  137;  God.  Abr.  860;  Manning's  case, 
8  Co.  94,  conird.  There,  the  devise  is  to  the  executrix  for  life,  remainder  over,  and  the 
executory  devise  adjudged  g;ood."  (See  1  Chanc.  Ca.  199;  9  Freem.  137;  Cas.  179; 
1  P.  WUl.  6;  9  Freem.  906;  Cas.  980;  5  Mad.  977;  Feame,  C.  R.  404,  (7th  ed.)| 
0The  will  of  B  G  contained  the  following  clause,  ^*  Also  I  give  to  my  wife,  E  G,  ul 
my  personal  estate  whatsoever  and  wheresoever,  and  of  what  nature,  quality,  and  kind 
soever,  after  payment  of  my  debts,  legacies,  and  funeral  expenses ;  which  personal  es- 
tate, I  give  and  b'e<^ueath  to  mv  saidwife,  E  G,  to  and  for  her  own  use  and  disposal 
absolutely ;  the  remainder  after  her  decease  to  be  for  the  use  of  the  said  J  G,*'  (the  son 
of  the  testator,)  and  appointed  his  wife,  E  G,  sole  executrix.  Held,  that  J  G  took  a 
vested  remainder  in  the  personal  estate  which  came  into  possession  after  the  death  of  E 
G.    Smith  V.  Bell,  6  Peters,  68.0^ 

A  being  possessed  of  a  term  for  ninety-nine  years,  devises  it  to  B  for 
life,  and  after  to  six  others  successively,  for  their  lives,  if  the  said  term 
should  so  long  continue ;  and  all  the  seven  persons  being  dead,  and  the 
term  continuing,  it  was  adjudged,  that  it  should  revert  to  Qie  executors  of 
the  testator,  and  that  it  did  not  vest  in  the  survivor  of  the  devisees  so  as 
to  transmit  it  to  his  representatives. 

Salk.  931,  pi.  9 ;  Ld.  Raym.  395,  Ayres  v.  Falkland.    See  Pollex.  39. 

But  a  devise  of  a  term  for  years,  or  personal  chattel  to  one  for  a  day  or 

an  hour,  is  a  devise  of  the  whole  term  or  interest,  if  the  limitation  over  is 

void,  and  it  appears  at  the  same  time  that  the  whole  was  intended  to  be 

disposed  of  fix)m  the  executors. 

1  P.  Wms.  666.  Vide  Executory  Devises,  under  tit.  **  Legaeia  and  Devitea**  vol.  vi. 
||Mr.  Feame  and  Mr.  Butler  lay  it  dovm  that  a  remainder,  in  the  legal  sense  of  the 
word,  cannot  be  limited  in  chattels  real  or  personal,  after  a  disposition  of  them  to  one 
for  life,  or  oAarwue,  See  Feame,  C.  R.  (7th  ed.)  p.  401 ;  but  Uiat  such  limitation  is 
only  good  as  an  executory  devise.  See  the  observations  on  this  point  in  Comish's  Es- 
say on  Remaind.  p.  99 ;  and  that  terms  of  years  ma^r  dearly  be  limited  over  by  way  of 
remainder,  after  a  previous  disposition  of  a  partial  interest  in  the  term,  see  Goodrigfat 
V.  Parker,  1  Maule&  S.  699;  Cotton  v.  Heath,  1  Roll.  Abr.  619,  pi.  3;  1  E<|.  Abr.  191, 
pi.  9 ;  Preston  on  Abs.  vol.  9,  p.  4 ;  Feame,  C.  R.  409.||  0See  Scott  v.  Price,  9  Serg. 
&  R.  59;  Diehl  y.  King,  6  Serg.  &  R.  31 ;  Mifflin  y.  Neal,  Ibid.  460 ;  Smith  v.  Befl, 
6  Peters,  68;  Patterson  v.  Ellis,  11  Wend.  96O.0f 

**  Where  money,  goods,  or  other  personal  chattels,  are  devised  to  one 
and  the  heirs  of  his  body,  or  to  one,  and  if  he  die,  without  heirs  of  his 
body,  the  remainder  over,  this  remainder  is  totally  void,  and  the  courts 
will  not  allow  of  a  bill  by  the  remainder-man  to  compel  security  to  hare 
the  money,  &c.,  after  the  death  of  the  first  devisee ;  but  it  shall  go  to  his 
•executors  or  administrators.    For  the  first  devise  gives  the  absolute  pro- 
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pCT^  of  personal  estate,  as  a  like  devise  of  real  estate  before  tiie  statute  de 
dojas  ^re  a  fee,  upon  which  no  limitation  could  be  made  farther ;  and  as 
the  heirs  are  the  representatives  to  take  a  real  estate,  so  are  the  executors 
to  take  a  personal  estate ;  and  this  is  not  tvithio  the  statute  de  donis,  but 
remains  at  common  law. 

I  Cb.  R.  129,  360;  9  Ch.  R.  B6, 153:  3  Ch.  Ca.  94;  a  Vent  349." 

If  A  devise  that  his  goods  and  furniture  shall  remain  in  his  house  to  be 
enjojed  according  to  the  limitations  of  his  will,  by  those  entitkd  to  the 
house,  the  first  that  would  be  tenant  in  tail  of  the  house  becomes  absolute 
owner  of  the  goods. 

Saunders  t.  SauDdert,  edmiited.  [See  Gregory  t.  Pelham,  i  Br.  P.  C.  435;  Duke 
of  Bridgewater  t.  ERertoo,  3  Vea.  133;  1  Br.  Cb.  R.  281,  notes;  Duke  of  Mailbo- 
nragfa  T.  Spencer,  1  Br.  P.  C.  593 ;  Foley  t.  fiumell,  1  Br.  Ch.  R.  374 ;  Dom.  Proc.  27 
Apn1,17S0;  ||Cowp.  R,  435,  note;]  VaoKhanT.  Burslem,  3  Br.  Ch.  R.  101 ;]  J3  Vea. 
J.  387,  The  Duke  of  Newcastls  r.  The  CounleSB  of  Lincoln;  13  Vet.  J.  218,  S.  C,  on 
appeal ;  1 1  Vee.  J.  380  ;>  [jLiDcoln  t.  Duke  of  Newcastle,  13  Ves.  918,  230 ;  Carr  v. 
EiToU,  14  Ves.  478 ;  Deeihurst  t.  Duke  of  St.  Albans,  ft  Had.  232.D  MSee  Woodruff 
r.  Wilson,  9  Asfamead,  378.^ 

"  But  where  a  devise  was  of  money  and  goods  to  one  for  life,  and  if  the 
devisee  died  without  issue,  then  to  ^  over  to  another,  this  was  held  a 
good  devise  over ;  for  the  first  limitation  being  expressly  for  life,  tbe  words 
after  could  not  enlarge  it  by  implication,  as  Ihey  would  a  real  estate,  and 
then  it  falls  within  ihe  common  rule  of  other  cases. 

S  Ch.  R. 

"  One  by  will  devised  13001.  to  bis  daughter  A,  to  be  paid  al  her  age 
of  31  years,  and  if  she  died  without  issue  before  21,  then  to  go  over  to  B, 
proviaed  if  she  married  before  21  without  consent  of  certain  pcr-^ons,  tlien 
to  go  over  to  C.  She  did  many  before  21  without  such  coji'^enl;  and 
upon  a  bill  brought  by  B  it  was  decreed,  that  A  should  give  seenrity,  &c., 
for  the  money,  if  she  died  before  21  without  issue ;  and  the  Master  of  the 
Bolls  who  heard  the  cause  said,  the  law  was  now  settled  accordingly.  But 
there,  the  decree  was  so  ordered  as  to  serve  both  contingencies,  viz.,  that 
upon  her  marriage  before  21  without  consent,  the  money  should  go  to  C, 
yet  so  that  if  she  died  before  21  without  issue,  it  should  go  to  B  accord- 
ing to  the  devise. 

Pawlett  T.  Doggert,  MSS.  Gilb ;"  QS  Vem.  86,  S.  C.| 

^  Where  a  legacy  is  given  when  the  legatee  attfuns  the  age  of  twenty- 
one  years,  if  the  cfevisor  directs  the  interest  to  be  applied  in  the  mean 
time  to  the  benefit  of  the  legatee,  this  being  an  absolute  gift  of  ttie  interest, 
Hie  piincipal  wiU  be  deemed  to  have  vested. 

PatteTSOD  T.  Ellis,  11  Wend.  360. 

So  if  it  be  lefl  to  the  discretion  of  a  trustee  to  pay  it  sooner  than  the 
time  specified  in  the  will. 

II  Wend.  360. 

Chattels  or  money  may  be  limited  over  after  a  life-interest,  but  not  after 
a  ff!t  of  the  absolute  proper^. 
11  Wend.  360. 

A  remainder  over  of  personal  property  may  be  created  by  will. 
Griggs  v.  Dodge,  9  Daj,  38 ;  Taber  v.  Packwood,  3  Day,  59. 
A  remainder  may  be  limited  after  a  life-estate  in  personal  property. 
Smilh  V.  Ball,  6  Peters,  68.    Sat  Legaeit*,  B.  9,  vol.  tU  p.  198.    Before  deliveiing 
2C 
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iIm  wtielo  beqneatbed,  the  executor  may  lequire  aeenrity  for  its  return  from  the  le|;atee 
£cNr  life.  Kii^r  t.  Diehl«  9  Serg.  409;  Coyenhoven  t,  Shaler,  2  Paige,  123;  but  eee 
Lippincott  T/Warder,  14  Serg.  &  R.  118;  Lessee  of  Hotchkiss  t.  wight,  3  Wend. 
109 ;  Kinnaid  t.  Kinnard,  5  Watts,  109 ;  case  of  Brinton'e  estate,  7  Watts,  203.  Bj 
statQtory  proTisioo,  it  is  provided  in  Pennsjrlvania  that  when  personal  property  is  be- 
queathed for  a  limited  period,  or  upon  condition  or  contingency,  that  the  executor  shall 
not  be  compelled  to  pay  or  ddiver  the  property  until  security  be  given  in  the  manner 
prescribed  to  secure  the  rights  of  the  person  in  remainder.  Act  of  24th  February, 
1834,  i  494f 

(B)  What  Words  are  sufficient  to  create  a  Remainder. 
1.  Of  the  Propriety  of  the  Words  made  uee  ff  to  pan  ike  JSemmnder. 

^  The  word  Remainder  is  no  term  of  art,  nor  is  it  necessaiy  to  create  a 
remainder.  For  any  other  words,  sufficient  to  show  the  intent  of  the  party, 
will  create  a  remainder ;  because  such  estates  take  their  denomination  of 
remainders  more  from  the  nature  and  manner  of  their  existence,  after  they 
are  limited,  than  from  any  previous  quidity  inherent  in  the  word  remainder 
to  make  them  such.  Therefore,  if  a  man  gives  lands  to  A  for  life,  and 
that  after  his  death  the  land  shall  revert  and  descend  to  B  for  life,  &c.,  this 
is  a  good  remainder,  and  may  be  pleaded  as  such. 

Roll.  Abr.  416;  1  Brook,  253 ;  Plow.  99,  134, 157  b,  159,  170  b,  543  a ;  Dy.  lS5b ; 
1  Roll.  R.  319.  is  Executory  devises  are  to  be  excluded  if  the  estate  can  pass  as  a  re- 
mainder.   Hawley  t.  Nortluunpton,  8  Mass.  3.0f 

^  So,  if  lands  be  given  to  one  and  the  heirs  male  of  his  body,  and  to 
him  and  the  heirs  female  of  his  body,  this  limitation  to  the  heirs  female  is 
a  remainder;  because  it  is  not  to  take  place  till  the  estate  to  the  heirs  male 
is  spent. 

Co.  Lit.  377  a. 

^  So,  if  lands  are  given  to  a  widow,  and  to  the  heirs  of  the  body  of  her 
late  husband  on  her  begotten,  this  is  a  remainder  to  the  heirs  of  the  body 
of  the  husband ;  because  it  cannot  take  effect  till  after  the  widow's  death, 
who  hath  an  estate  for  life. 

Co.  Lit.  96  b ;  3d0  a ;  2  Mod.  310.  0A  devised  lands  to  his  wife  for  life,  and  after 
her  death  to  his  scm  B,  bis  heirs  and  assig^ns  for  ever ;  B  took  a  vested  estate  in  remain- 
der on  the  death  of  A,  which  in  case  of  his  dyinjB^  in  the  lifetime  of  the  mother  would 
go  to  his  heirs,  if  not  otherwise  disposed  of  by  him.    Wimple  v.  Fenda,  2  Johns.  386.gf 

^  So,  an  estate  limited  to  A  for  life,  or  in  tail,  et  post  decessum  ejus^  or 
pro  defedbu,  talis  exU&s^  to  B  and  the  heirs  of  his  body  is  good,  thou^  there 
be  not  the  word  remainder.  So,  if  a  lease  be  made  to  A  for  life,  and  that 
after  his  death  B  shall  have  the  profit,  this  is  a  good  remainder  to  B.' 
^^  And  in  the  common  limitations  of  settlements  at  this  day,  the  word  re- 
mainder  is  seldom  used." 

«Plow.  159;  Moor,  pi.  54;  Dyer,  135 ;  Roll.  R.  319 ;  Cro.  Eliz.  10,  743.* 

<  So,  a  lease  to  A  for  life  and  that  after  his  death  his  children  shall  have 
it,  is  a  good  remainder. 

6  Co.  17  b;  Raym.  83. 

*  Nay,  though  an  estate  be  limited  expressly  as  a  remainder,  yet,  if  it 
be  not  so  in  construction  of  law,  the  word  remainder  will  have  no  force  to 
make  it  such.  As,  where  A  was  seised  of  lands  in  fee,  and  he  and  B 
levied  a  fine  to  C  in  fee,  who  granted  and  rendered  to  B  in  tail,  rendering 
rent,  and  if  B  died  without  issue,  tenementaprted,  intmr^  remanereni  to  A 
and  his  heirs;  B  suffered  a  common  recovery;  and  A  distraiaed  for  his 
rent:  this  was  adjudged  a  reversion,  and  as  sudi  the  rent  passed  with  it 
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to  A^  and  was  chargeable  upon  the  land  in  whose  hands  soerer  it  came, 
by  virtue  of  a  contract  which  cannot  be  destroyed  by  the  recoreiy, 
Cro.  Eliz.  737,  768,  793;  Moor,  pi.  795 ;  Co.  Lit.  399 ;  Raym.  143. 

<  But  here  it  may  be  proper  to  take  notice  of  a  set  of  words  sometimes 
used  in  leases  for  years,  which  are  so  far  a  part  of  the  limitation  and  de^ 
scription  of  the  first  interest,  that  they  cannot  again  be  made  use  of  to  pass 
any  further  interest  in  the  same  land.  As,  if  one  make  a  lease  to  A  for 
eighty  years,  if  he  so  long  live,  and  if  he  happen  to  die  within  the  said 
term,  then  the  lands  for  the  residue  of  the  said  term^  or  for  so  many  years  as 
shall  be  then  remaimng  of  the  said  temiy  to  go  over  to  another;  this  limita- 
tion oyer  is  void  ;  because  the  time,  or  term,  of  eighty  years  was  not  abso- 
lute to  A,  but  was  determinable  upon  his  death,  ana  by  his  death  the 
whole  term  is  at  an  end ;  as  if  a  lease  had  been  made  to  him  barely  for  his 
life,  and  then  to  limit  the  residue  of  a  term,  when  nothing  thereof  remains, 
is  repugnant  and  void.  But  some  opinions  incline,  that  a  deyise  in  such  a 
manner  would  be  good,  by  reason  of  the  intent  of  the  party  and  the  equi- 
vocal signification  of  the  word  termimLS^  which  may,  diough  not  strictly, 
signify  suso  the  time  or  space  of  eighty  years,  as  well  as  the  estate  or  interest 
for  eighty  years,  determinable  as  aforesaid.  But  now,  if  a  lease  be  made  to 
A  for  eighty  years,  if  he  so  long  live,  and  if  he  die  within  the  said  term, 
then  the  land  to  go  over  to  another  for  the  residue  of  the  eighty  years^  this  is  a 

§ood  remainder ;  because,  though  the  term  or  interest  be  determined,  yet 
le  land,  and  part  of  the  years,  still  remaining,  those  years  may  be  made  the 
measure  of  the  succeeding  interest,  as  any  omer  number  of  years  may  be. 

Cro.  Eliz.  316;  Leon.  318;  Co.  153;  Dy.  353;  3  Leon.  195  ;  Swinb.  133;  God. 
Abr.  356;  3Roll.  Abr.  415;  iBulstr.  193;  Bro.331;  Co.  Lit.  45;  Plow.  198;  Moor, 
pL  441 ;  Mod.  195,  530;  contr.  Tide  1  Leon.  195;  1  And.  359.' 

J  S  seised  of  lands  in  fee  by  indenture  demises  them  to  A  for  life,  Ao- 
hendu^nh  to  the  said  A,  B,  C,  and  D,  his  three  sons,  for  their  lives  and  the 
life  of  the  survivor  of  them  successively ;  after  the  death  of  A  it  was  ad- 
judged in  this  case,  first,  that  if  the  sons  could  take,  it  must  be  by  way 
of  remainder,  they  not  being  parties  to  the  deed,  and  then  it  must  be  as 
joint-tenants,  which  could  not  be  by  reason  of  the  word  successive.  Se- 
condly, that  they  could  not  take  in  succession,  for  the  (a)  uncertainty  whose 

estate  or  interest  was  to  commence  first. 

Hob.  313 ;  Hutt  87,  Windemore  y.  Hobait.  (a)  But  had  it  been  aseertained  by  a 
eUrase  weeemive  aieut  nominanlwr  in  ekarta^  it  had  been  good.    Leon.  346 ;  Godb.  330» 

/^Testator  devised  as  follows,  namely :  ^^  I  give  to  my  wife  £  all  the  per* 
sonal  estate  whatsoever  and  wheresoever,  and  what  nature,  qualit)^  or  kind 
soever,  after  paying  my  debts,  legacies  and  funeral  expenses;  which  per- 
sonal estate  I  ^ve  and  bequeath  to  my  wife  £,  to  and  for  her  own  use  and 
benefit  and  disposal  absolutely.  The  remainder  of  said  estate,  after  her 
decease,  to  be  for  the  use  of  Jesse  Goodwin."  Held,  that  the  absolute 
interest  in  the  property,  and  the  power  of  unlimited  disposal,  was  given 
by  the  first  bequest  to  the  wife,  and  the  remainder  over  to  the  son  was  re- 
pugnant to  the  estate  first  given,  and  void. 

Smith  v.  Bell,  Mart  &  Yerg.  308. 

A,  by  deed,  ^^  lent  his  sister  B  a  negro  slave  and  her  increase,  during 
her  natural  life,  and,  at  her  death,  gave  the  slave  and  her  increase  unto  the 
heirs  of  his  said  sister,  lawfuUjr  begotten  of  her  body  for  ever."  Held, 
&at  the  slave  vested  absolutely  in  B,  it  being  a  rule  with  respect  to  chat- 
tels that  where  a  remainder  is  limited  by  such  words,  which,  if  applied  to 
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really,  would  constitute  an  estate  tail,  the  person  to  whom  it  is  given  takes 
the  property  absolutely. 
Nichols  y.  Cartwright,  2  Murph.  137. 

A  life-estate  may  be  reserred,  and  a  valid  remainder  in  slaves  may  be 
created  by  deed. 
Johnson  t.  Mitchell,  1  Hamphr.  168. 

A  testator  devises  all  his  estate,  real  and  personal,  to  his  daughter  for 
ever,  when  she  attains  the  age  of  twenty-one  years,  or  the  day  of  her  mar- 
riage, whichever  shall  first  happen ;  if  she  dies  before  then  he  devises 
oVer :  she  died  unmarried  at  tiie  age  of  eighteen  years.  Held,  that  the 
contingency  was  annexed  to  the  estate  and  not  vested,  and  that  the  inter- 
mediate profits  went  to  the  devisee  over. 

Mackey  y.  Alston,  9  Desaas.  369. 

When  a  limitation  over  can  be  supported  as  a  contingent  remainder,  it 

will  never  be  construed  as  an  executory  devise. 

Veder  y.  Eyerton,  3  Paige,  981.  See  the  following  cases  as  to  the  difference  be- 
tween contingent  remainders  and  executory  deyises.  Gardner  y.  Lyddon,  3  Yo.  &  Jer. 
389;  Genery  y.  Fitzgerald,  Jac.  R.  468. 

A  devise  of  real  estate  to  testator's  daughters,  but  if  all  the  devisor's 
children  should  die  leaving  no  lawful  issue,  then  limited  over  to  others: 
the  limitation  is  good. 

Reynolds  y.  Calder's  executors,  1  Desaus.  356.0f 

9.  Of  the  Description  or  Duignation  of  the  Penon  who  ii  to  take^  the  Remainder. 

'^  As  to  the  description  or  designation  of  the  person  who  is  to  take  the 
remainder,  so  far  as  it  falls  within  the  names  of  purchase  allowed  of  by 
law,  I  shall  not  here  enter  into  it,  that  being  equally  applicable  to  posses- 
sions as  well  as  remainders.  All  that  seems  here  proper  to  come  under 
consideration  is,  how  far  a  limitation  in  remainder  to  a  man's  own  right 
heirs,  or  the  heirs  male  or  female  of  his  own  body,  or  to  the  right  heirs  of 
another  person,  shall  be  good  as  a  remainder,  ana  how  far  not.  As  to  the 
limitation  to  a  man's  own  right  heirs,  or  the  heirs  male  or  female  of  his 
own  body,  this  is  void,  because,  say  the  books,  no  one  can  make  his  own 
ri^ht  heir  a  purchaser  either  of  a  fee-simple  or  a  fee-tail,  without  departing 
with  the  whole  estate.  But  this  being  a  reason  that  carries  little  satisfac- 
tion or  instruction  with  it,  we  must  therefore  seek  higher,  and  endeavour 
to  fetch  the  reason  of  it  from  the  old  constitution  whereon  all  our  law 
seems  to  be  founded,  that  is,  from  the  nature  of  the  feudal  tenure,  and  the 
relation  that  was  at  first  established  betwixt  the  lord  and  his  tenant.  And 
then  clearly  the  reason  seems  to  be  this :  when  donations  came  to  be  made 
to  the  feudary  and  his  heirs,  or  heirs  male,  or  heirs  female  of  his  body, 
under  certain  duties  and  services,  these  words,  ^  heirs,  &c.'  bein^  words 
of  limitation,  and  appropriated  to  measure  out  the  length  or  continuance 
of  the  estate  intended  to  be  given,  and  of  the  present  tenant  only,  the  lord 
could  have  notice  how  far  he  would  be  capable  of  performing  the  services, 
but  not  of  the  heirs,  or  heirs  male  or  female,  &c.,  who  were  not  then  m 
esse,  and  yet  were  to  be  liable  to  the  same  services,  when  they  came  into 
the  tenancy :  therefore  the  lord  was  to  have  the  tuition  and  education  of 
such  heirs,  &c.,  in  case  they  happened  by  reason  of  their  minority  to  be 
incapable  of  performing  the  services,  that  so  he  might,  by  his  care  and 
discipline,  secure  to  himself  tenants  always  capable  thereof,  either  in  their 
own  persons,  if  they  happened  to  be  males,  or  by  proper  marriages  with 
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bis  tenants,  if  tfaey  proved  to  be  females.  And  this  was  the  more  reason- 
able, because  he  ^ve  the  tenancy  to  the  heirs,  or  heirs  male,  or  heirs  fe* 
male,  &c.,  as  weu  as  to  the  tenant  himself;  and  all  who  came  under  that 
description  were  equally  in  his  view,  and  within  the  words  of  his  gift. 
But  now,  if  the  tenant  might  have  broken  through  this  provision  of  his 
lord,  and  have  given  the  tenancy  to  his  heirs,  &c.,  by  his  own  immediate 
eift,  then  all  these  ends  of  the  tenure  had  been  frustrated  and  defeated ; 
tor  they  coming  to  the  tenancy,  not  by  the  donation  of  the  lord,  but  by  the 
disposition  of  the  tenant,  thoudi  they  would  have  been  still  liable  to  the 
naked  services,  yet  the  lord  had  lost  the  advantages  of  wardship,  marriages, 
&c.,  which  were  annexed  only  to  those  who  came  in  upon  the  terms  of 
his  own  donation  bv  descent ;  and  since  they,  as  heirs,  were  equally 
included  in  the  first  donation,  and  upon  the  deadi  of  their  ancestor  were 
to  come  in,  in  virtue  thereof;  therefore  the  law  construes  such  ^ft  or  dis- 
position of  the  tenant,  whether  in  possession  or  remainder,  to  be  totally 
void ;  either  for  that  then  it  came  too  late,  the  tenancy  being  vested  in  them 
inmiediately  upon  their  ancestor's  death,  and  therefore  it  was  fruitless  to 
give  them  what  they  had  already ;  or  to  prevent  the  mischiefe  that  might 
accrue  to  the  lord  by  settling  in  such  tenants,  as  for  the  present  might  not 
be  capable  of  doing  the  services,  and  for  want  of  a  proper  education  imder 
the  lord,  would  never  after  be  qualified  for  them.  And  this  seems  to  be 
the  true  reason  of  that  so  often  decaniatum  in  our  books,  that  a  man  cannot 
make  his  own  right  heir,  or  heir  male,  or  female,  a  purchaser,  without  de- 
parting with  the  whole  fee.  And  therefore  when  the  tenants  found  that 
this  would  not  do  to  defeat  the  lord  of  the  wardship  and  marriage  of  their 
heirs,  they  then  found  out  the  way  of  making  feoftments  and  omer  dispo- 
sitions to  their  eldest  son  apparent  by  name  in  their  lifetime ;  and  then, 
though  they  died  leaving  him  a  minor,  and  not  capable  of  the  services, 
yet  the  lord  lost  the  advantages  of  wardship,  marriage,  &c.  But  to  meet 
with  this  devise,  and  others  of  the  like  kmd,  the  statute  of  Marlb.  c.  6, 
and  other  subsequent  statutes  were  made,  which  have  secured  the  lords 
against  all  the  evasions  of  their  tenants  to  defeat  them  of  the  advantages 
of  their  seignoiy, 
Co.  Lit  38 ;  3  Inst  109, 110,  &o. ;  Co.  Lit  76,  78 ;  6  Co.  78;  Plowd.  89  a."" 

'  Therefore,  if  a  man  makes  a  lease  for  life,  or  a  gift  in  tail  bv  deed,  re- 
mainder to  another  for  life  or  in  tail,  remainder  to  himself  ana  his  heirs, 
or  to  his  own  right  heirs  only,  this  remainder  to  himself  or  to  his  heirs  is 
void,  because  the  fee  continued  still  in  him,  and  then  he  cannot  give  him- 
self what  he  had  before,  and  he  cannot  give  to  his  heirs  as  such  what  the 
law  gives  them  by  a  prior  ri^t  to  vest  at  the  same  time  with  his  dii^osi- 
tion  to  them. 

Dyer,  pi.  SO ;  Moor,  790.' 

So  that  if  one  levies  a  fine  to  the  use  of  his  wife  for  life,  the  remainder 
to  the  use  of  his  eldest  son,  and  tiie  heirs  male  of  his  bod^ ;  and  for  want 
of  such  issue,  to  the  use  of  his  own  right  heir,  this  limitation  to  the  use  of 
his  right  heir  is  merely  void,  and  he  hath  a  reversion  and  not  a  remainder 
in  him. 

Leon.  183 ;  Moor,  384 ;  And.  388;  Fenwick  v.  Mitford.  IVide  Go.  Lit  33  b,note 
3;  Feaine,  C.  B.  43, 43, 51.|| 

^<  So,  where  A  by  indenture  gave  lands  to  B  for  life,  remainder  to  the 
beire  male  of  the  body  of  A,  remainder  to  his  own  right  heirs ;  A  died, 
Vol.  VnL— 39  •  2  c  2 
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leaving  two  sons ;  the  eldest  had  issue  a  daughter,  and  died ;  it  was  ad- 

{'udged  for  the  dau^ter  against  the  uncle  ;  either  because  the  estate  to  the 
leirs  male  was  void,  the  fee  being  cast  upon  him  by  the  death  of  the  an- 
cestor, in  virtue  of  the  first  donation ;  or,  because,  admitting  it  to  be  good, 
then  it  was  ve^ed  in  the  eldest  son  by  purchase,  being  the  first  teker, 
and  consequently  ceased  upon  his  dying  without  issue  made,  and  then  the 
daughter  is  heir  of  the  fee-simple."  (a)  '  But,  if  a  man  makes  a  feoffment 
in  fee  to  the  use  of  himself  for  life,  remainder  to  the  heirs  male  of  his  own 
body,  this  is  a  good  estate-tail  executed  in  himself,  for  the  law  conjoins 
his' estate  for  life,  and  the  remainder  to  the  heirs  male  of  his  body,  to  pre- 
vent that  remainder's  being  lost  by  forfeiture  or  determination  of  ihe  par- 
ticular estate  before  it  can  vest,  and  the  limitation  is  good  by  way  of  use, 
because  it  is  (6)  raised  out  of  the  estate  of  the  feoffees,  as  if  they  had  given 
it  to  him  in  such  manner.' 

"Dy.  156,  Graswold's  case;  Hob.  30;  3  Roll.  Abr.  415,  pi.  1;  Co.  Lit.  S3  b; 
Bendl.  40 ;  3  Leon.  35 ;  3  Mod.  309 ;  I  Ventr.  378  ;  1  Roll.  R.  339 ;  contrd  per  Co. 
arguendo,  Co.  Lit.  33 ;  Bendl.  49 ;  Hob.  30."  || (a)Sed  yide  Harff.  Co.  Lit.  14  a,  n.  6 ; 
and  Feame,  C.  R.  80,  81,  (7th  ed.,)  (Butler,)  from  which  it  ebonld  'seem  that  the 
youngest  son  would  take  after  his  brother  in  this  case  as  heir  male  of  the  body  of  A, 
notwithstanding  the  eldest  son  took  by  purchase ;  for,  according  to  Ld.  Hale,  it  is  a 
quasi  entail;  so  that  the  secoAd  reason  assigned  for  the  judgment  does  not  seem  satis- 
factory. ||  '  (&)So,  if  one  covenants  to  stand  seised  to  the  use  of  his  heirs  male  on  the 
hody  of  his  second  wife,  he  takes  an  estate  for  life  by  implication,  and  so  it  is  an  estate 
tail  executed  in  himself.  Pybus  y.  Mitford,  Vent.  373;  3  Ley.  75 ;  Rayro.  338 ;  Mod. 
98,  133, 159 ;  3  Keb.  339,  S.  C.  adjudged.'  [In  a  subsequent  case,  where  the  use  was 
limited  to  the  grantor  himself  for  ninety-nine  years,  remainder  to  the  use  of  the  trustees 
for  twenty-five  years,  remainder  to  (the  use  oQ  ihe  heirs  male  rf  his  otvn  hody^  remain- 
der to  his  own  right  heirs ;  the  court  held  the  limitation  to  the  heirs  male  of  the  body  to 
be  void,  because  there  was  no  preceding  freehold  limited  to  support  it,  and  that  it 
should  not  be  implied  contrary  to  the  intent  of  the  conveyance ;  that  there  the  estate  took 
effect  by  transmutation  of  possession  out  of  the  seisin  of  the  trustees,  and  not  like  Fen- 
wick  (should  be  Pybus)  and  Mitford's  case,  where  the  owner  covenanted  to  stand  seised 
to  the  use  of  the  heirs  of  his  body.  And  Powell,  J.,  held,  that  even  in  that  case,  if 
there  had' been  an  express  estate  limited  to  the  covenantor,  it  had  been  different.  Adams 
V.  Savage,  3  Salk.  679 ;  3  Ld.  Raym.  854 ;  6  Mod.  134,  S.  C.  So,  where  A  by  mar- 
riage settlement  conveyed  certain  lands  to  the  use  of  himself  for  ninety-nine  years,  if 
he  so  long  lived,  and  after  to  the  use  of  trustees  for  300  years,  remainder  to  the  use  of 
the  heirs  male  of  his  own  body,  remainder  to  his  own  right  heirs ;  upon  a  case  referred 
to  the  judges  of  C.  B.  from  the  Court  of  Chancery,  they  held  the  limitation  to  the  heirs 
male  of  the  body  of  A  void,  no  freehold  being  limited  to  any  person  precedent  to  that 
estate;  and  that  no  estate  of  freehold  could  result  to  A  for  his  life  by  implication;  be- 
cause another  estate,  viz.,  for  ninety-nine  years,  if,  &c.,  was  expressly  limited  to  him, 
which  would  be  inconsistent  with  a  freehold  by  implication.  Rawley  v.  Holland,  Yin. 
Abr.  tit.  "  tr«ef,"  F.  pi.  11.]     ||See  Feame,  C.  R.  43-^4,  (7th  edit.)|| 

/8A'  testator  devised  several  tracts  of  land  to  his  sons  A,  B,  and  C, 
chargeable  with  certain  pajrments  "  to  be  held  and  enjoyed  by  each  respec- 
tive son,  his  heirs  and  assigns  for  ever,"  and  added,  "  but  if  either  of  my 
sons  die  having  no  child  or  children,  then  after  the  decease  of  such  son 
or  sons,  the  land  I  have  given  him  or  them  shall  be  equally  divided  among 
all  my  other  children  or  tiieir  heirs."  The  testator  had  another  son  who 
died  before  the  making  of  the  will,  leaving  a  daughter:  held  that  the 
remainder  over  was  good  as  an  executory  devise,  and  that  the  grand- 
daughter took  a  share. 

Neave  v.  Jenkins,  3  Yeates,  314.^ 

*  So,  if  a  man  makes  a  feoffment  in  fee  to  the  use  of  A  for  life,  or  in 
tail,  remainder  to  the  use  of  B  for  life,  or  in  tail,  remainder  to  the  use  of 
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tdmself  and  his  heirs,  or  to  the  use  of  his  own  ri^ht  heirs,  yet  the  use 
being  of  the  same  nature  with  the  land,  comes  back  to  him  in  the  same 
manner  as  that  would  have  done  ;  and  then  having  only  disposed  of  part 
of  the  estate,  the  use  returns,  and  brings  with  it  the  land  for  the  residue 
of  the  estate  undisposed  of,  as  if  it  had  never  been  out  of  him,  and  con^ 
9equently,  such  residue  shall  go  to  the  heirs  by  descent,  and  not  vest  in 
them  by  purchase  ;'  "And  therefore,  a  lease  for  1000  years  made  by  the 
feeofibr  was  holden  good  against  the  heir,  because  it  took  effect  out  of  the 
reversion,  which  the  use  brought  back  to  the  feofibr  himself." 

•Cro.  Eliz.  3-21;  Dyer,  133;  Leon.  182;  3  Co.  91 ;  Moor,  284,  744;  Co.  Lit.  22  b.' 

*  So,  where  one  made  a  feoffment  in  fee  to  the  use  of  himself  for  years, 
remainder  to  the  use  of  A  his  son  and  heir  apparent,  and  the  heirs  male  of 
his  body  begotten,  remainder  to  the  use  of  the  right  heirs  of  the  feoffor 
for  ever,  and  after  A  died,  leaving  two  daughters  only,  and  then  the  feoffor 
conveyed  the  same  lands  to  another  of  his  sons  in  fee ;  it  was  adjudged  a 
good  conveyance,  and  that  the  daughters  of  the  eldest  son,  though  they 
were  heirs  at  law,  took  nothing  by  purchase,  for  the  eldest  son  dying  with- 
out issue  male  in  the  lifetime  of  die  feoffor,  if  the  last  remainder  could 
have  taken  effect  at  all,  it  ought  then  to  have  so  done,  because  the  lease 
for  years  was  not  sufficient  to  support  it  till  it  came  in  esse  afterwards,  for 
then  there  would  have  wanted  a  tenant  of  the  freehold  in  the  mean  time ; 
and  upon  the  death  of  A  it  could  not  take  effect,  because  his  father  was 
then  living,  and  could  have  no  heir  during  his  life ;  and  therefore  the 
remainder  was  void,  and  the  whole  estate  revested  in  himself,  by  the  re- 
sulting of  the  use  in  the  same  manner  as  if  the  limitation  had  been  at 
common  law  without  any  use. 

Co.  130 ;  2  Roll.  Abr.  418, 791 ;  Poph.  3 ;  Moor,  720 ;  Cro.  Eliz.  334. 

;8  Contingent  remainders  and  executory  devises  are  transmissible  to  the 
heirs  of  the  party  to  whom  they  are  limited,  if  he  chance  to  die  before  the 
contingency  happen. 

Bamitz's  Lessee  ▼.  Casey,  7  Cranch,  456. 

And  it  devolves  from  heir  to  heir  and  vests  absolutely  in  him  only  who 
is  heir  to  the  first  devise  when  the  contingency  happens  and  the  executory 
devise  falls  into  possession. 

7  Cranch,  456.^ 

^  So,  where  the  husband  was  sole  seised  in  fee,  and  a  stranger  levied  a 
fine  to  the  husband  and  wife,  and  the  heirs  of  the  husband,  and  they  ren- 
dered to  the  conusor  for  life  of  the  husband,  remainder  to  D  for  life, 
remainder  to  the  ri^ht  heirs  of  the  husband,  the  husband  died,  and  then  D 
died  ;  by  the  opinion  of  the  court  of  wards  and  the  three  chiefs,  it  was 
held  to  be  no  remainder  to  the  husband,  but  his  ancient  reversion,  because 
the  husband  cannot  limit  a  remainder  to  his  right  heirs  where  the  fee  was 
never  out  him,  and  therefore  the  interest  of  the  wife' was  not  gone  by  her 
joining  in  the  grant  and  render,  but  that  she  should  have  it  during  her  life 
against  the  heir  of  the  husband. 

Dyer,  237,  pi.  31,  190  a;  2  Roll.  Abr.  414;  Leon.  102.' 

"And  there  a  case  is  cited,  where  such  fine  calling  it  a  remainder  was 
not  received :  for  if  it  were,  this  would  be  an  easy  evasion  to  defeat  the 
lord  of  wardship,  marriage,  &c.,  of  the  heir,  though  his  ancestor  always 
continued  seised  of  the  ancient  fee  till  his  death,  and  the  same  by  priority 
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of  rig^t  attached  in  his  heir  immediately  upon  his  deadi,  as  i 
within  the  words  of  die  first  donation. 

*^  If  a  man  had  made  a  feoflment  in  fee  before  the  statute  of  uses,  to  the 
of  himself  for  life,  remainder  to  A  in  tail,  remainder  to  the  ri^t  heirs  of  the 
feoflbr,  and  died,  and  then  A  died  without  issue,  the  heirs  cfihe  feofibr  being 
within  age,  he  should  be  in  ward  for  the  use  comine  to  the  feoflbr  in  li 
of  the  land,  for  so  much  as  was  not  disposed  of  Am  be  of  the  same 
tuse  with  the  land  itself,  and  then  such  a  remainder  of  lands  in  poasesBon 
had  been  void,  because  it  rested  in  the  heir  by  descent  in  yirtue  of  the 
first  donation,  which  was  die  elder  title.  And  so  it  shaU  be,  where  it  is 
limited  by  way  of  use.  But,  where  a  man  makes  a  feoflment  in  fee  upon 
condition  to  re-enfeofl*  him,  and  the  feoflee  gives  it  to  the  feofibr  for  hfe, 
remainder  to  another  in  tail,  remainder  to  the  ri^t  heirs  of  the  feoflbr; 
there,  in  such  case,  his  heir  shdil  not  be  in  ward  by  the  common  law,  be- 
cause, thou^  he  is  in  by  descent,  and  not  by  purchase,  as  shall  appear 
hereafter,  yet  he  is  not  in  the  old  reversdon ;  for  both  the  fee  and  the  use 
of  it  were  out  of  the  feoflbr,  beins  made  to  a  special  intent,  and  therefore 
he  takes  it  by  descent  as  a  remainder,  for  this  shuts  out  the  lord  fit>m  the 
wardship,  &c.,  because  the  intervening  remainder  upon  the  death  of  the 
feoflbr  is  not  held  immediately  of  the  lord,  and  so  his  ancestor  died  not 
seised  of  the  fee  within  the  tenure  of  the  lord ;  as  in  the  other  case  of  the 
reversion  he  did ;  for  that  was  held  immediately  of  the  lord,  though  he 
could  not  have  die  fruit  of  it  till  the  determination  of  the  intermediate 
estate.  But  in  the  other  case,  if  the  remainder-man  in  tail  had  died  with- 
out issue,  living  the  feoflbr,  then  clearly  upon  his  death,  his  heir  would  be 
in  ward,  because  his  ancestor  died  seised  within  the  homage  and  fee  of 
his  lord.  But  this  point  of  the  wardship  belongs  to  another  head,  and 
therefore  no  further  occasion  to  explain  it  here. 

9  Br.  6,  pL  93;  Dy.  17S,  pi.  19, 937,  pi.  30;  Oro.  Ja.  40;  9  Co.  99;  9  Ca.  196, 
139." 

0  A  devise  to  the  testator's  wife  until  his  son  P  diould  attain  the  age  of 
21  years,  and  after  that  then  to  P,  his  heirs  and  assigns  for  ev^.  But  if  P 
should  die  before  he  attained  the  age  of  21  years  or  without  issue,  then 
the  premises  to  descend  to  the  testators  heir  male  in  fee*simple.  P  attained 
the  age  of  21  years,  but  died  without  issue.  Held  that  P  took  an  imme* 
diate  vested  estate  in  fee-simple,  liable  to  be  defeated  bv  his  death  before 
321,  but  having  attained  that  age  it  became  an  indefeasible  estate. 

Arnold  T.  Buflfum,  9  Mason,  906.0^ 

^'  If  one  makes  a  feoflment  in  fee  to  the  use  of  himself  for  life,  or  in  tail, 
remainder  to  the  use  of  the  feoflee,  vet  the  feoflee  hath  no  reversion,  but 
it  is  in  nature  of  a  remainder,  although  the  estate  of  the  feoflbr  is  executed 
bjr  the  statute,  and  the  feoffee  is  in  by  the  common  law,  which  concurring 
with  the  statute  law  shall  be  preferred,  since  that  can  give  him  no  more 
than  what  he  has  afaready  by  the  common  law.  And  the  reason  why  this 
is  a  remainder  seems  to  be,  because  the  estate  first  moving  bom  the  feoflbr, 
the  use  immediately  resulted  back  to  him  in  fee,  and  then,  when  he  limits 
that  use  to  himself  for  life  or  in  tail  only,  with  remainder  to  the  use  of  the 
feoflee,  though  this  cannot  give  him  what  he  has  already,  yet  it  ma^  well 
serve  to  declare  in  what  manner  he  shall  have  it ;  and  the  use  bein^  hmited 
in  remainder,  so  shall  be  die  estate,  which  takes  it  supported  under  such 
limitations. 

Co.  Litt.  99  b ;  Dy.  369 ;  1  Co.  137. 
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^'  One  makes  a  lease  for  years,  rendering  rent,  and  after  by  will  devises 
a  further  term  to  the  lessee  rendering  the  same  rent,  and  devises  over  the 
inheritance  to  a  stranger.  The  question  was,  if  this  should  pass  to  the 
stinger  as  a  remainder,  or  a  reversion ;  because  the  term  and  inheritance 
being  both  devised  by  will,  which  could  not  take  effect  till  the  devisor's 
death,  he  could  have  no  remainder  of  that  new  term,  and  consequently 
could  not  devise  such  reversion  to  another.  But  yet,  by  the  better  opinion, 
this  should  be  a  reversion,  because  the  rent  would  not  be  incident  to  it  as 
a  remainder;  and  in  wills,  the  intent  of  the  party  is  principally  to  be  re- 
garded. Sed  qu,  because  the  rent  may  well  go  to  the  executors  of  ^e 
testator. 
9  Leon.  33,  Machell  ▼.  Danton. 

^^  A  copyholder  surrenders  to  the  use  of  A  for  life,  and  after  to  the  use 
of  the  right  heirs  of  the  copyholder ;  and  at  another  time  he  surrenders  the 
said  reversion  to  the  use  of  B  in  fee,  and  dies :  and  then  A  dies ;  and  the 
heir  of  the  copyholder  enters.  And  by  Coke,  he  may ;  for  the  land  re- 
mains in  the  lord  till  his  death,  and  then  his  heirs  shall  be  in  by  purchase, 
and  not  by  descent ;  and  if  so,  he  had  nothing  in  him  to  make  a  surrender 
of.  And  he  said,  the  difference  was  between  this  case  and  where  the  sur- 
render is,  to  the  use  of  himself  for  life,  remainder  to  another  in  tail,  &c., 
remainder  to  his  own  right  heirs,  there,  his  heirs  shall  have  it  by  descent. 
Sed  qu.  of  this  case,  (a)  for  it  appears  by  the  books,"  *  that  if  a  copyholder 
surrenders  to  the  use  of  his  last  will,  and  devises  to  A  for  life,  remainder 
to  B  in  tail,  or  surrenders  to  the  use  of  himself  for  life,  remainder  to  the 
use  of  A  for  life,  remainder  to  the  use  of  his  will,  in  these  cases  the  rever- 
sion is  so  in  the  copyholder,  that  he  may  in  his  life  surrender  to  the  use 
of  any  other ;  so  that  all  who  come  in  upon  such  surrenders  are  in  by  the 
copyholder,  not  by  the  lord,  for  that  nodiing  remains  in  the  lord,  but  so 
much  as  is  not  disposed  of  remains  in  the  copyholder  as  strongly  as  if  it 
had  been  limited  to  him :'  ^'  And  that  in  these  cases  the  heir  may  enter  be- 
fore or  without  admittance ;  and  it  is  likened  to  a  feoffment  in  fee  to  the 
use  of  his  last  will,  notwithstanding  which  he  may  dispose  thereof  in  his 
lifetime :  and  it  is  also  agreed,  that  a  surrender  to  the  use  of  the  right 
heirs  of  J  S,  who  is  then  living,  is  void,  or  to  an  infant  en  ventre  sa  mire^ 
or  to  the  use  of  one  after  his  death,  because  the  freehold  cannot  expect 
And  yet,  in  these  cases,  if  the  estate  might  continue  in  the  lord  in  the 
mean  time,  they  might  be  good ;  and  Coke  agrees  in  the  principal  case, 
that  if  the  ancestor  had  taken  an  estate  for  life,  his  heirs  should  have  it  by 
descent,  and  not  by  purchase ;  therefore  it  seems  to  be  the  same  where  the 
law  gives  him  an  estate  for  life,  as  in  this  case  it  does,  till  the  future  use 
comes  in  esse^  and  then  the  heir  cannot  have  it  by  purchase ;  and  conse- 
quently the  ancestor's  surrenders  to  the  use  of  a  stranger  good.  Qvusre 
ergo. 

1  Leon.  109;  Allen  v.  Palmer,  Sapplement  to  Co.  Copyh.  3 ;  Cro.  Ja.  376;  Cro, 
Eliz.  148,  441 ;  Leon.  103;  4  Co.  33.*^  [(a)  This  distincUon  taken  by  Coke  is  ques- 
tioned by  oar  author  in  his  Law  of  Tenures,  Tp.  17S,)  and  also  by  Mr.  Fearne,  f  Con- 
tinffent  Remaind.  66,  67,  7th  edit.)  It  has  indeed  becoi  recognised  in  the  case  or  Roe 
T.  Qnartley,  1  Term  R.  634 ;  bat  as  it  is  now  settled,  that  the  surrenderer  of  a  copyhold 
taking  the  ultimate  limitation  is  in  of  bis  old  estate,  (see  Roe  v.  Griffith,  4  Burr.  1952 ; 
Smith  T.  Trigg,  1  Str.  487 ;  Thnistout  t.  Cunningham,  3  Bl.  R.  1046,)  it  should  seem, 
that  the  above  case  of  Allen  t.  Palmer  is  (notwithstanding  its  recognition  in  that  of 
Roe  T.  Quartley)  not  now  law.  See  Watkins's  Gilb.  Trin.  456;  Co.  Copyh.  97,  Sapj^. 
3, 13, 15, 75 ;  Cro.  Ja.  376.]    |  Waduns's  Cop.  rol.  i.  96,  98.|| 
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*  If  a  man  seised  of  lands  in  fee  by  his  will  in  writing  devises  them  to 
one  for  life  or  in  tail,  remainder  to  his  own  right  heirs,  this  is  void  as  a 
remainder,  and  the  heir  shall  be  in  of  the  old  reversion  by  descent,  because 
immediately  upon  the  death  of  the  ancestor  the  estate  descends  to  the  ri^t 
heir,  and  so  prevents  him  from  taking  by  the  disposition  of  the  will. 

Hob.  30 :  10  Co.  41 ;  VenL  373.' 

So,  if  a  man  devises  land  to  his  heir  at  law,  paying  a  sum  of  money  or 
an  annual  rent,  yet  the  heir,  notwithstanding  such  incumbrance  or  charge, 
takes  by  descent,  and  not  by  purchase. 

Salk.  241,  pi.  3 ;  Com.  73,  pi.  45,  Clark  y.  Smith ;  and  vide  title  DeMcerU. 

But,  where  the  estate  devised  is  altered  in  quantity  or  quality,  there  the 
devisee,  though  heir  at  law,  takes  by  purchase  ;  as,  where  A  seised  in  fee 
of  lands,  hath  issue  B  and  C,  his  daughters,  B  hath  issue  D,  and  dies ;  A 
devises  his  lands  to  D  in  fee;  D  dies  without  issue;  his  heir  of  the 
part  of  his  father  shall  take  the  whole  by  purchase,  and  not  any  part  by 
descent. 
Salk.  343,  pi.  3;  2  Ld.  Raym.  839;  Com.  133,  pi.  86,  Redding  y.  Royston. 

A,  in  consideration  of  a  marriage  intended  between  him  and  B  and  of  a 
marriage  portion,  made  a  feoffment  in  fee  to  the  use  of  himself  and  his 
heirs  till  the  marriage,  and  after  to  B  for  life,  then  to  trustees  and  their 
heirs  during  the  life  of  A,  to  support  contingent  remainders,  then  to  the 
first,  second,  and  other  sons  of  his  body  in  tail-male,  then  to  the  heirs  male 
he  should  have  by  any  other  wife,  and  for  want  of  such  issue  to  the  heirs 
of  the  body  of  A,  with  remainder  to  his  own  right  heirs ;  the  marriage 
takes  effect,  and  they  have  issue  only  a  daughter ;  then  A  levies  a  fine 
to  the  use  of  himself  ior  life,  remainder  to  his  wife  for  life,  remainder  to  C 
in  fee  with  warranty  ;  and  the  question  was,  What  estate  was  vested  in  A 
by  the  first  deed,  viz.,  Whether  the  heirs  of  the  body  should  take  by  pur- 
chase or  descent.^  For  if  by  purchase,  then  the  fine  levied  afterwards  was 
no  bar  to  them.  -And  the  court  was  of  opinion,  that  they  must  take  by 
purchase,  because  where  the  ancestor  has  no  estate  for  life,  as  in  this  case 
he  has  not,  they  cannot  be  words  of  limitation ;  and  here  the  estate  is  ex- 
pressly limited  to  trustees  and  their  heirs  during  his  life  ;  (a)  and  though 
a  man  cannot  make  his  own  right  heirs  purchasers  by  the  name  of  heirs, 
either  in  a  conveyance  by  way  of  use,  or  by  his  last  will,  yet  he  may  make 
them  so  of  an  estate-tail,  which  is  anew  created  estate,  different  Crom  what 
the  law  makes. 

4  Mod.  380;  Carth.  373;  Ld.  Raym.  33,  Tipping  y.  Cossins;  and  vide  Preced. 
Chan.  435,  S.  C.  cited ;  ||Feame,  C.  R.  43,  (7th  ed.)  (a^  By  reason  of  the  express 
limitation  an  estate  for  life  could  not  arise  to  A  by  implication,  which  distinguished 
the  case  from  Pybus  y.  Mitford,  ante,  p.  306.|| 

A  settlement  was  made  by  A  to  the  use  of  himself  for  fifty-nine  years, 
if  he  should  so  lon^  live,  remainder  to  trustees  and  their  heus  during  his 
life  to  support  contingent  remainders,  remainder  to  B,  his  son,  for  ninety- 
nine  years,  if  he  should  so  long  live,  remainder  to  trustees  and  their  heirs 
during  his  life  to  support  contingent  remainders,  remainder  to  the  first  and 
other  sons  of  B,  in  tail-male  successively,  with  other  remainders  over, 
remainder  to  the  right  heirs  of  A.  Then  A  by  will  devises  all  his  lands 
in  possession,  reversion,  or  remainder  to  trustees  and  their  heirs,  in  trust 
by  sale  or  mortgage  to  raise  money  for  payment  of  his  debts  and  legacies : 
and  if  this  limitation  to  his  own  right  heirs  vested  the  reversion  in  fee  in 
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himself,  so  as  to  be  subject  to  bis  disposition,  or  if  the  heirs  were  to  take 
by  purchase,  was  the  question ;  all  the  intermediate  remainders  being  de- 
termined. And  it  was  ai^ed  upon  the  reason  of  the  aboye  case  of  Tipp-> 
ing  and  Cossins,  that  the  heirs  must  take  by  purchase,  because  he  had 
omy  an  estate  for  years,  and  the  freehold  durmg  his  life  was  expressly 
limited  to  trustees  and  ttieir  heirs,  and  therefore  against  his  own  express 
limitation  he  should  hare  no  resulting  use  or  estate  for  life.  But  on  the 
other  side  it  was  argued,  that  the  reason  of  the  resulting  estate  for  life  was, 
because  it  might  possibly  happen  that  all  the  intermediate  estates  might 
determine  before  the  death  of  A,  as  by  his  and  the  trustees  joining  in  a 
feoffment,  &c.,  which  would  be  a  forfeiture  of  their  estates,  &c.,  and 
therefore  of  necessity  he  must  hare  a  resulting  use  for  his  life :  And  my 
Lord  Chancellor  was  clear  of  this  opinion,  and  said  it  was  his  old  rever- 
sion in  him,  and  devisable  by  will.  But  note,  this  was  a  remainder  limit- 
ed to  his  own  right  heirs. 
£q.  R.  20;  Preced.  Chan.  338,  Eare  y.  Howard. 

"  It  appears  by  what  has  been  already  said,"  *  That  wherever  the  ances- 
tor takes  an  estate  for  life,  {^{  and  after  in  the  same  conveyance  a  remain- 
der is  limited  mediately  or  immediately  to  his  right  heirs  or  to  the  heirs 
male  or  heirs  female  of  his  body ;  that  in  such  case  the  right  heirs  or  heirs 
male  or  female,  &c.,  shall  not  be  purchasers,  but  shall  take  by  descent. 

Ca  93,  Shelly's  case;  Moor,  136;  And.  69,  and  the S.  P. cited  in  numberless  cases.' 
{^}  This  rale  takes  effect  where  an  estate  of  freehold  is  given,  though  it  be  only  during 
widowhood.  12  Ves.  J.  89,  Curtis  v.  Price.^  ||Vide  as  to  the  extent  and  effect  of 
this  rule  in  construction  of  limitations  in  deeds,  marriaflre  articles,  and  wills,  Feame's 
C.  R.  28, 201,  (7th  ed.)  Butler;  and  vide  Blackstone,  J.'s,  argument  in  Perrinv.  Blake, 
Harg.  Tracts,  489 ;  and  Mr.  Hargrave's  observations  on  the  rule.  Ibid.  551 ;  Butler's 
note,  1  Co.  Lit.  376  b,  (17th  edit.)||  /8  A  devise  to  the  testator's  daughter  A,  during 
her  natural  life,  for  her  sole  use  and  behoof,  and  at  her  decease  unto  her  male  heir,  viz., 
B,  if  alive  at  her  death,  to  liim  and  to  his  heirs  and  assigns  for  ever ;  otherwise  unto  her 
next  male  heir,  unto  him  and  to  his  heirs  and  assigns  for  ever;  held,  that  A  took  an  es- 
tate for  life  with  a  contingent  remainder  in  fee  to  B,  or  to  such  person  as  in  the  event 
of  the  death  of  B,  in  the  liietime  of  A,  should  be  her  next  male  heir.  Donwoodie  v.  Read, 
3  Sere.  &  R.  440.0^ 

^  Inerefore  if  a  lease  be  made  to  A  for  life,  remainder  to  the  heirs  male 

or  heirs  female  of  his  body,  or  to  his  right  heirs,  in  this  case  the  remainder 

is  executed  presently  in  A,  and  he  is  seised  in  fee  or  in  tail,  according  to 

the  respective  limitation. 

2  Roll.  Abr.  417;  Roll.  R.  317 ;  Raym.  163.'  {So  a  devise  of  lands  to  A  for  life, 
remainder  to  her  heirs  and  their  assigns  for  ever,  vests  a  fee-simple  in  A.  1  Day,  299, 
Bishop  V.  Selleck.} 

^  So,  if  one  make  a  lease  to  A  for  life,  or  a  feoffment  in  fee  to  the  use  of 

A  for  life,  remainder  to  B  for  life  or  in  tail,  remainder  to  the  right  heirs  of 

A,  or  to  ttie  heirs  male  or  female  of  the  body  of  A,  in  this  case  the  heirs 

or  heirs  male  or  female  of  A  shall  not  be  purchasers,  but  shall  take  the 

remainder  by  descent  from  A,  for  it  was  so  executed  as  a  remainder  in  A 

that  he  might  give  or  forfeit  it  as  such  in  his  lifetime. 
Lit  sect.  578 ;  Co.  104 ;  2  Roll.  Abr.  415.' 

^^  And  the  reason  of  these  cases  seems  to  be,  either  the  prejudice  that 
might  ensue  to  the  lord,  or  to  the  donor,  by  the  loss  of  wardship,  marriage, 
&c.,  if  such  heirs  should  be  purchasers,  because  they  then  claiming  no- 
thing from  their  ancestor  by  hereditary  succession,  would  not  be  liable  to 
the  terms  and  conditions  affixed  to  the  hereditaury  succession  only,  and 
then  every  one  would  make  his  heirs  purchasers ;  or  from  the  prejudice 
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that  might  happen  to  the  heirs  themselves,  b^  the  loss  of  such  remainder, 
if  the  ancestor  should  do  any  thing  to  forfeit  or  determine  his  estate  for 
life  after  the  determination  of  the  intermediate  estate ;  for  they  not  being 
capable  of  taking  such  remainder  when  the  preceding  estates  ended,  they 
could  nev^r  after  lay  claim  to  it,  and  so  an  unwary  ancestor  might  defeat 
his  heir  of  the  purchase ;  or  lastly,  from  the  conformity  and  parity  of  rea* 
son  these  bear  to  a  limitation  to  A  and  his  heirs,  or  the  heirs  male  or 
female  of  his  body ;  for,  as  this  gives  an  estate  for  life  by  implication  and 
more,  so  the  other  gives  him  the  same  in  express  words  and  more,  ti  ex* 
pressio  eorum  qua  tadH  insunt  nifdl  operatur.  And  though  there  be  the 
interposition  of  another  estate  between  them,  that  only  breaks  the  order 
of  the  limitation,  not  the  operation  of  the  words,  which  being  the  same  in 
both  cases,  ought  to  have  in  both  cases  the  same  operation  and  construc- 
tion. But,  if  a  lease  be  made  to  A,  or  a  feoflment  to  the  use  of  A)  for 
years,  Remainder  to  or  to  the  use  of  B  for  life  or  in  tail,  remainder  to  or  to 
the  use  of  the  right  heirs,  or  heirs  male  or  female  of  the  body  of  A,  these 
remainders  are  perfectly  contingent  and  uncertain  whether  they  shall  ever 
take  place  or  not ;  for  if  the  remainder  determine  living  A,  then  they  are 
become  void,  because  wm  est  hares  vivenHs,  and  they  cannot  take  during 
the  life  of  A,  and  then  these  would  want  a  tenant  of  the  freehold,  and*  a 
tenant  to  do  the  services  to  the  lord  in  the  mean  time,  which  the  law  will 
not  suffer.  So,  and  for  the  same  reason,  if  a  lease  be  made,  or  a  feofiment 
in  fee  to  the  use  of  A,  for  years,  remainder  to  the  use  of  J  S,  who  is  then 
living,  or  to  the  wife  whom  J  S  shall  many,  these  are  likewise  void.  It 
is  no  objection  in  the  case  of  the  wife,  that  she  cannot  do  the  services  in 
her  own  person,  for  her  husband  would  be  obliged  to  do  them  for  her,  and, 
as  a  recompense,  would  be  tenant  by  the  curtesy  after  her  death.'' 

[fi  Burr.  1106.] 

'  Tenant  for  life,  remainder  in  tail,  remainder  to  the  right  heirs  of  tenant 

for  life ;  the  tenant  for  life  acknowledges  a  statute  and  dies,  he  in  remainder 

dies  without  issue ;  and  the  question  was,  K  the  right  heir  of  the  tenant  for 

life  should  be  chained  by  this  statute,  and  the  lands  in  his  hand  liable  thereto? 

and  adjudged  that  they  should,  for  that  they  came  to  him  by  descent  from 

the  tenant  for  life,  who  had  them  as  a  remainder  vested  in  him,  and  mi^t 

either  grant  or  charge  it. 

Cro.  Eliz.  355,  Pethoose  y.  Crane.*  DAbel's  case,  18  Edw.  9,  fol.  377,  Blaekstona's 
Big.  in  Perrtn  y.  Blake,  p.  601. || 

In  dower  it  was  found  by  special  verdict,  that  the  husband  of  the 
demandant  was  seised  of  the  lands,  &c.,  for  his  life,  remainder  to  A  and 
B,  trustees,  for  ninety-nine  years,  remainder  to  the  heirs  of  the  body  of  the 
husband ;  and  the  question  was,  Whedier  this  was  such  an  estate-tail  ex- 
ecuted in  the  husband,  whereof  his  wife  should  be  endowed }  and  adjudged 
diat  it  was,  and  that  tiie  intervening  estate  to  the  trustees  being  only  br 
years  ought  not  to  be  regarded. 

Ld.  Raym.  326 ;  Salk.  954,  pi.  4  (  Lntw.  719,  Bates  v.  Bates. 

^^  If  a  feoffment  be  made  to  the  use  of  A  and  B,  during  their  joint  lives, 
and  after  the  death  of  either  of  them,  to  the  use  of  C  for  life,  and  after  to 
ike  use  of  the  heir  or  heirs  of  the  body  of  B,  this  remainder  is  not  vested 
in  B  presendy,  but  is  in  abeyance  or  contingency  to  vest  or  not  to  vest  as 
Ae  case  diaU  happen.  For,  if  A  and  C  die  in  the  lifetime  of  B,  the  i^ 
mainder  is  void,  quia  non  est  hares  vivenHs ;  and  both  their  estates  are 
determined,  and  yet  the  remainder  cannot  take  effect.  But,  if  B  dies  before 
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A,  then  his  heirs,  or  heirs  of  his  body,  shall  have  it  by  descent,  as  a  re- 
mainder vested  in  B,  for  that  upon  his  death  before  A,  the  whole  estate  for 
life  is  gone,  as  if  it  had  been  limited  to  B  only  for  life ;  and  if  it  had  been 
so  limited,  his  heirs  or  heirs  of  his  body  should  not  have  taken  by  pur- 
chase, for  the  reasons  before  mentioned. 

3  Roll.  Abr.  418.'*  ySee  this  doctrine  controverted  by  Mr.  Fearne  in  his  C.  R,  31, 
33,  (7th  ed.,)  who  argues,  that  the  remainder  vests  in  B ;  and  vide  Merrell  y.  Rumsey, 
tf/ra.  753.11 

fiJn  a  marriage  settlement,  the  uses  were  for  the  releasees  until  the  intended 
marriage;  then  to  the  husband  and  wife,  and  the  survivor  of  them  during 
their  natural  lives ;  then  to  the  use  of  their  children  in  fee :  but  if  they  had 
no  children,  or  such  children  should  die  in  the  lifetime  of  their  parents, 
and  the  wife  should  survive  without  issue,  then  to  her  in  fee.  ITie  marriage 
took  effect,  children  were  born,  the  wife  survived  the  husband,  and  died 
leaving  children.  Held,  that  this  was  a  clear  remainder  in  fee  to  the 
children,  which  ceased  to  be  contingent  on  the  birth  of  the  first  child  and 
opened  to  let  in  after-bom  children. 

Cazrer  y.  Astor,  4  Peters,  1. 

A  testator  devised  a  tract  of  land  to  a  son  and  the  wife  of  such  son, 

to  hold  to  them  and  the  survivor  of  them  during  their  natural  lives,  and 

firom,  and  immediately  after  their  decease,  unto  their  heirs  male,  habendum  to 

such  heirs  male  and  their  heirs  and  assigns  for  ever  share  and  share  alike ; 

held,  that  the  son  and  his  wife  took  estates  for  life,  and  that  their  heirs  male 

living  at  the  death  of  the  testator  took  a  vested  remainder  in  fee,  which 

opened  to  let  in  after-boni  children. 

Tanner  y.  Livingston,  13  Wend.  83 ;  and  see  Lessee  of  Barnes  v.  Provobst,  4  Johns. 
61.^ 

"  Having  considered  the  relation  of  ancestor  and  heir,  let  us  now  con- 
sider the  relation  of  testator  and  his  executors,  or  intestate  and  his  admin- 
istrators, upon  remainders  limited  to  them  for  years:  as,  for  example,  if  a 
lease  be  made  to  A  for  life,  or  for  ninety-nine  years,  if  he  so  long  live,  and 
after  his  death,  or  after  the  determination  of  that  estate,  remainder  to  his 
executors  for  twenty,  &c.,  years,  this  term  vests  in  the  testator  himself,  and 
he  may  give,  grant,  forfeit,  or  -dispose  thereof,  as  if  it  had  been  expresslv 
limited  to  himself;  and  if  he  dies  intestate  without  disposing  thereof,  it 
shall  go  to  his  administrators;  for  the  testator  and  executors,  or  intestate 
and  administrators,  are  correlatives  as  to  chattels,  as  the  ancestor  and  heir 
are  for  inheritances;  and  as  heirs  are  properly  made  use  of  for  lengthening 
out  the  inheritance  to  the  same  person,  so  are  executors  for  lengthening 
out  chattels  to  the  same  persons ;  and  as  heirs  cannot  take  in  the  ancestor's 
life,  so  executors  cannot  take  in  the  testator's  life,  because  neither  the  one 
nor  the  other  can  be  known  till  their  death  ;  and  therefore  as  a  remainder 
to  the  heirs  vests  in  the  ancestor  himself,  where  he  hath  an  estate  for  life 
therein,  so  does  a  remainder  to  the  executors  vest  in  the  testator  himself 
where  he  had  before  any  interest  limited  to  him.  But,  as  heirs  may  be  in 
some  cases  a  word  of  purchase,  so  may  executors  be  so.  Therefore  if  one 
make  a  lease  to  A  for  ninty-nine  years^  if  he  so  long  live^  and  if  he  die 
within  the  term,  or  during  the  term,  then  to  his  executors  or  assigns  jor  forty 
years,  in  this  case  his  executors  or  assigns  take  bv  purchase  upon  the  con- 
tingency of  his  dying  within  or  during  the  term;  fer,  if  he  survives  it,  they 
shaul  not  take  at  all.  And  though  in  this  case  the  term  be  expressly  made 
determinable  upon  his  death,  and  therefore  he  cannot  properly  be  said  to 

Vol.  Vni.— 40  2  D 
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die  within  the  term,  or  during  the  term,  since  that  dies  with  him,  and  his 
death  is  the  determination  of  it ;  yet,  it  being  at  first  granted  for  ninety-nine 
yean^  if  he  so  long  live,  his  not  liying  so  long  may  well  be  made  the 
condition  of  the  vesting  of  a  remainder  to  anottier ;  and  it  being  uncertain, 
whether  he  will  live  so  long  or  not,  so  is  the  resting  of  the  remainder  un- 
certain ;  and  by  consequence  it  cannot  vest  in  the  testator  himself,  since 
he  must  be  dead  before  it  can  be  known  whether  it  will  rest  at  all ;  and 
then  the  executors  or  administrators,  if  thev  shall  be  construed  within  the 
word  assigns,  beine  the  first  takers,  shall  bare  it  by  purchase.  Another 
reason  for  their  taking  by  purchase  in  this  case  may  be,  that  the  owner 
intended  not  to  part  with  the  land  any  longer,  if  the  first  lessee  oudired  the 
ninety-nine  years ;  but,  if  he  died  sooner,  men  he  was  willing  to  grant  it  out 
for  a  longer  time,  and  therefore  likewise  the  remainder  was  contingent. 

1  Roll.  Abr.  911 ;  (3)  3  Roll.  Abr.  448 ;  Co.  Litt.  44  b,  319  b;  1  Co.  134;  Br.  Abr. 
37,  p.  17;  Cio.  Eliz.  658,  666,  840;  Moor,  pi.  911 ;  Yelr.  9,  85;  Spark  y.  Spark, 
9  Roll.  Abr.  47,  pi.  6 ;  Moor,  pi.  844,  459 ;  4  Leon.  939 ;  Noy,  39;  Owen,  195. 

^^  If  one  make  a  lease  for  life  to  A,  remainder  to  his  own  executors  for 
years,  this  remainder  is  good,  and  the  executors  must  take  it  by  purchase ; 
for  a  man  cannot  limit  such  an  estate  to  himself,  and  therefore  the  term 
shall  be  in  abeyance  till  his  death.  And  this  was  construed  to  be  a  con- 
tingent remainder  in  the  executors,  because  it  cannot  be  to  the  party  him- 
self, for  two  reasons:  1st,  Because  he  cannot  be  grantor  and  grantee  to 
himself;  and  therefore  where  there  are  not  proper  parties,  the  one  to  con- 
rey,  the  other  to  take  a  right,  the  grant  were  itself  a  nulli^,  and  would  be 
of  no  significance,  if  it  were  not  construed  a  contingent  limitation  to  the 
executors.  2dly,  Because  baring  the  old  rerersion,  this  term,  if  raised  to 
the  party  himself,  would  be  mei^ed,  and  therefore  that  the  party's  inten- 
tions may  take  place,  it  was  construed  a  contingent  limitation  to  the  ex- 
ecutors. 

9  Leon.  7 ;  Dy.  309  b. 

^'  And  here  the  difference  is  between  where  a  stranger  limits  an  estate 
for  life,  the  remainder  to  the  executors  of  the  tenant  for  life,  for  there  the 
term  for  years  in  remainder  is  rested  in  the  tenant  for  Ufe,  because  the 
word  executors  is  no  more  than  a  prolongation  of  his  interest ;  and  where 
a  man  limits  an  estate  to  himself  for  life,  the  remainder  for  years  to  his  own 
executors,  there,  since  it  cannot,  for  the  reasons  before  mentioned,  admit 
of  that  construction,  therefore  it  is  a  contingent  term  in  the  executors,  who 
take  it  by  purchase.  But,  where  such  limitation  is  expressly  mentioned  to 
be  for  the  performance  of  the  will,  they  do  not  take  jtare  propnOy  but  as 
assets  to  fulfil  the  intention  of  the  testator. 

Cro.  Eliz.  666;  Moor,  pi.  944;  Dy.  309,  in  marg.  314;  1  Leon.  346;  9  Leon.  5; 
3  Leon.  90, 

'^  One  leried  a  fine  to  the  use  of  himself  for  life,  remainder  to  the  use 
of  his  wife  for  life,  remainder  to  the  use  of  his  executors  for  twenty  years, 
or  to  them,  without  any  remainder  to  his  wife ;  and  after  he  leries  a  fine, 
or  makes  a  feofiinent  to  other  uses ;  and  then  by  his  will  makes  three  ex- 
ecutors, and  dies.  The  term  to  the  executors  shall  nerer  arise :  for  whether 
this  term  were  in  abeyance,  as  the  books  say  it  was,  so  that  he  himself 
could  not  grant,  forfeit,  or  release  it ;  or  whether  it  rested  in  the  testator 
himself,  yet  by  such  fine  or  feofiment  it  is  confounded  and  gone ;  because 
if  it  be  an  interest  rested,  it  passeth  by  the  feoffinent ;  if  it  be  not  rested, 
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the  feofiment  destroys  the  particular  estate,  and  then  the  contingent  re* 
mainder  sinks  of  course. 
Moor,  ph  459, 1024. 

<<  If  a  lease  be  made  to  A  for  life,  and  after  his  death  to  the  executors  or 
assigns  of  B,  this  is  no  interest  in  B,  but  only  a  naked  power  in  him  to 
name  executors  or  assigns  who  shall  take  the  term. 

YelT,  86. 

<^  But,  if  one  make  a  feoffment  in  fee  to  the  use  of  himself  for  life,  and 
after  his  death  to  the  use  of  his  administrators  for  twenty  years,  remainder 
oyer;  this  limitation  is  absolutely  void,  and  the  other  remainders  shall  vest' 
presently,  by  reason  of  the  interval  between  the  death  of  the  feoffor  and 
the  taking  out  letters  of  administration,  before  which  time  there  is  no  per- 
son to  take  it;  and  there  can  be  no  occupancy  of  it  in  the  mean  time,  for 
the  law  will  not  create  new  estates  to  supply  the  intention  of  the  parties. 

1  Leon.  196.*' 

f^  Testator  devised  as  follows :  "  I  lend  unto  my  daughter,  A  W  L,  the 
following  slaves,  &c.,  all  during  her  natural  life,  and,  after  her  death,  to 
the  lawful  heirs  of  her  body,  if  there  be  any ;  if  not,  to  be  divided  among 
my  other  children  and  their  heirs.'^  Held,  ^at  the  words,  ^^  heirs  of  her 
body,"  were  descriptive  of  the  persons  of  those  in  remainder,  and  that  A 
W  L  was  only  entitled  to  a  life-estate,  with  remainder  to  her  children. 

Hickman  y.  Quinn,  6  Yerg.  96. 

A  devise  to  A  B  for  life,  and,  at  his  death,  to  return  to  his  children 
for  ever,  gives  to  the  children  a  contingent  remainder,  for  the  persons  are 
uncertain ;  they  may  increase  or  diminiSi  in  number  before  the  termination 
of  the  particular  estate :  if  any  should  be  bom  after  making  of  the  will, 
they  would  be  entitled  to  claim ;  if  any  died,  their  representatives  could 
not. 

Boone  v.  Dyke's  Legatees,  3  Monr.  537.    See  Garrer  y.  Astor,  4  Peters,  l.gf 

(C)  Of  the  eevenl  Kinds  of  Remainden,  as  distingniehed  into  Remainders  vested,  or 

in  Contingency  and  Abeyanoe. 

^  In  case  of  doubt,  vested  remainders  are  favoured  rather  than  contingent 

remainders. 

Olnej  T.  Hall,  81  Pick.  311 ;  Bowers  v.  Porter,  4  Pick.  198 ;  Shattack  v.  Stedman, 
9  Pick.  468 ;  Dingley  v.  Dingley,  5  Mass.  535.8f 

<  If  an  estate  be  limited,  either  at  common  law,  or  by  way  of  use,  to 
one  for  life,  or  in  tail,  remainder  to  the  ri^t  heirs  of  J  S,  who  is  then 
dead,  this  is  a  eood  remainder,  and  vests  presently  in  the  person  who  is 
heir  at  law  to  J  S  bv  purchase ;  and  thoum  a  daughter  be  then  heir  at 
law,  and  after  a  son  be  bom,  yet  shall  the  aaughter  retain  the  land  against 
him;  for  she  being  heir,  and  coming  within  3ie  description  at  &e  time 
when  the  remainder  was  limited,  it  men  vested  and  settled  in  her  imme- 
diately as  a  remainder  by  purchase,  and  shall  not  by  any  accident  after  be 
defeated. 

9  Roll.  Abr.  416 ;  Co.  95, 103 ;  Plow.  56.'  /8  A  vested  remainder  in  fee  maybe  taken 
in  exeeatioD,  and  sold  by  virtae  of  an  execution  against  the  Temaindei^man.  Den  v. 
HiUman,  3  Haltt.  180 ;  Kelly  t.  Morgan's  Lessee,  3  Yerg.  438.  But  a  remainder  in 
slaves  cannot  be  levied  on  and  sold  by  execation  at  law.    Allen  v.  Scurry,  1  Yerg.  36.8f 

^'  So,  if  the  land  be  of  the  nature  of  gavelkind,  yet  the  eldest  son  only 
as  heir  shall  take  it,  and  not  all  the  sons ;  for  the  custom  extends  only 
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to  descent  of  inheritances,  and  not  to  purchases,  and  is  to  be  taken 
strictly. 
Hob.  31 ;  1  Co.  103;  Day.  31 ;  1  Br.  Abr.  254,  pi.  43. 

^  But,  if  J  S  be  living  at  the  time  of  the  remainder  limited  to  his  right 
heirs,  this  puts  such  remainder  in  abeyance  or  contingency ;  that  is,  in  no 
person,  but  in  nubibuSy  till  the  contingency  happens.  For  in  the  feoffor  or 
donor  it  is  not,  because  he  has  limited  it  out  of  him,  and  all  remainders 
must  pass  out  of  him  at  the  time  of  the  limitation,  though  they  do  not  pre- 
sently vest  in  the  person  intended :  and  in  the  right  hdbrs  of  J  S  it  cannot 
be,  because  he  cannot  have  heirs  during  his  life ;  so  there  is  no  person  m 
rerum  naturd  within  the  description,  to  take  it ;  therefore  it  is  in  the  mean 
time  in  abeyance  or  expectancy,  to  vest  or  not  vest,  as  the  case  happens : 
for  if  J  S  dies  during  tiie  particular  estate,  then  the  remainder  presently 
takes  place  in  his  heirs ;  but,  if  the  particular  estate  determines  by  death 
or  otherwise  in  the  life  of  J  S,  then  such  remainder  is  become  totally  void, 
and  can  never  vest,  but  the  estate  settles  again  in  the  feoffor  or  donor,  as 
if  no  such  limitation  in  remainder  had  been ;  and  he  becomes  tenant  to  the 
pr<Bcipey  and  is  obliged  to  do  the  services ;  and  though  J  S  die  soon  after, 
yet  his  heir  can  have  no  benefit  by  it,  not  being  capable  of  taking  the  re- 
mainder when  it  fell. 

Co.  133;  Co.  Litt.  378  a;  2  Co.  51 ;  2  Roll.  Abr.  415;  Plow.  28,  556;  Poph.  74; 
Moor,  720;  3  Co.  20;  10  Co.  50;  Raym.  145;  Pollex.  56.'  D^u^  Mr.  Feame  ably 
controyerta  this  doctrine ;  and  contends  that  the  remainder  vests  in  the  feoffor  until  the 
contingency  happens.  Feame  C.  R.  362—364,  (7th  ed.)||  ^SSee  Bamitz'a  Lessees  y. 
Casey,  7  Cfranch,  456.0^ 

"  But  here  it  may  be  objected,  that  then  these  remainders  ou^t  to  es- 
cheat to  the  lord,  as  w^ell  as  where  his  tenant  dies  without  heirs ;  for  they 
actually  passed  out  of  the  feoffor :  and  though  they  cannot  vest  in  the  per- 
son intended,  yet  it  is  not  reasonable  that  they  should  return  to  the  feoffor 
a^nst  his  own  grant,  and  when  he  has  by  his  own  act  parted  with  and 
given  them  away ;  but  the  lord  ought  rather  to  have  them  by  escheat  In 
answer  to  this  ODJection,  it  is  to  be  observed,  that  the  reason  of  the  escheat 
is  the  death  of  the  tenant  without  heirs :  so  are  the  words  of  the  writ, — 
Pracipe  A  quod  reddat  B  decern  acras  terra  cum  pertinentuSj  tfc.y  quas  C 
tenuit  et  qua  ad  ipsum  B  reverti  debent,  tanquam  eschata  sua  eo  quod  pra' 
dictus  C  obat  sine  harede.  But  J  S  neither  died  without  heir,  nor,  if  he 
had,  was  he  ever  tenant  to  the  lord :  for  nothing  vested  either  in  him  or 
his  heirs,  and  therefore  the  lord  can  have  no  escheat  as  from  them ;  and 
as  to  the  feofiTor,  he  or  his  heirs  are  still  in  esse ;  and  since  the  grantor 
could  not  take  the  remainder,  and  no  other  person  has  ri^ht  to  claim  it,  it 
must  return  back  again,  and  settle  in  the  feoffor,  as  if  no  disposition  thereof 
had  been  made." 

^  But,  if  there  be  no  such  person  as  J  S  at  the  time  of  the  limitation, 
Aough  he  be  after  bom,  and  die  during  the  particular  estate,  yet  his  heirs 
shall  never  have  the  remainder.  So,  u  a  remainder  be  limited  to  A,  son 
of  B  in  tail,  &c.,  or  to  E,  wife  of  D,  where  in  truth  there  is  no  such  A  or 
£,  thoueh  B  has  a  son  after  called  A,  or  D  marries  one  £,  yet  they  can 
never  take  the  remainder  ;  because,  if  there  be  such  persons  as  the  words 
of  the  ^ft  import,  there  the  remainder  ought  to  vest  in  them  presently,  and 
they  will  never  after  be  made  capable  of  taking  it ;  but,  if  there  be  no  such 
persons  then  in  esse,  none  who  come  within  that  description  after  can  lay 
claim  to  it,  because  the  limitation  was  present  to  such  persons.    But  a  re« 
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mainder  Kmited  primckgemtojilio^  ox  proximo  hieredi  masculo  of  A,  or  jpro- 
pinqmarUms  lueredibus  de  sanguine  puerorumy  or  seniori  puero  of  A,  or  to 
the  right  heirs  of  A,  there  being  then  such  A  in  essey  or  to  the  wife  that  A 
shall  marry ;  these  are  ^ood  remainders,  and  shall  vest  when  such  persons 
come  in  esse  as  are  withm  the  description ;  because  here  appears  no  present 
re^d  for  any  person  in  particular ;  and  therefore  if  they  answer  the  de- 
scription at  any  time  before  the  particular  estate  determines,  it  is  time 
enough :  and  so  there  is  a  diversity  between  a  remainder  limited  to  one  by 
name  in  particular,  and  such  a  remainder  limited  by  description  or  circum- 
locution, or  between  a  general  name  and  a  special  name. 

Co.  Lit.  3;  Co.  66;  3  Co.  51;  Hob.  33;  Moor,  104;  Dyer,  337;  2  Leon.  818; 
Roll.  R.  254/ 

^  Contingent  remainders  and  executory  devises  are  transmissible  to  the 
heirs  of  the  party  to  whom  they  are  linuted,  if  he  dies  before  the  contin- 

fency  happens,  in  such  case  it  does  not  vest  absolutely  in  the  first  heir, 
ut  in  him  who  happens  to  be  heir  to  the  first  devisee,  at  the  time  when 
the  contingency  happens  and  the  executory  devise  falls  into  possession. 
Bamitz  y.  Casey,  7  Cranch,  456.  ' 

A  contingent  remainder  may  take  effect  in  some  and  not  in  all  the  per- 
sons to  whom  it  is  limited,  according  as  some  may  come  in  esse  before  the 
determination  of  the  preceding  estate  and  others  not ;  and  silch  grantees 
take  jointly,  notwithstanding  me  difference  of  the  time  of  vesting. 

Wager  y.  Wager,  1  Sers.  &  R.  374 ;  Tanner  y.  Liyingston,  12  Wend.  83 ;  Lessee 
of  Barnes  y.  Proyoost,  4  Johns.  61.^^ 

"  Lands  devisable  by  custom  were  devised  to  A  for  life,  remainder  to  B 
in  tail,  remainder  to  the  next  heir  male  of  the  devisor,  and  to  the  heirs 
male  of  his  body ;  the  devisor  dies ;  A  enters  ;  B  dies  without  issue ;  and 
after  A  dies ;  and  then  one  C  as  heir  of  the  devisor,  viz.,  daughter  of  D, 
son  of  the  devisor,  enters  and  aliens  in  fee,  and  after  hath  issue  £,  who, 
as  heir  male  of  the  body  of  the  devisor,  enters  upon  the  alienee,  who 
brin^  trespass.  OpHma  ophdOy  that  as  the  first  who  entered  as  heir  to  the 
fee-simple  was  a  female,  and  there  was  no  heir  male  of  the  devisor  to  take 
when  the  remainder  fell,  he  who  is  bom  after  shall  not  have  it. 

1  Br.  Abr.  234  b,  pi.  5 ;  Hob.  33.'* 

*  A  makes  a  lease  to  B  for  life,  and  after  the  death  of  A,  to  remain  to 
B  and  his  heirs ;  this  remainder  is  contingent,  and  cannot  vest  presently, 
for  if  A  survives  B  it  is  void ;  because  otherwise  the  operation  of  livery 
would  be  interrupted  during  the  life  of  A,  for  he  cannot  give  himself  any' 
estate,  his  liveiy  operating  to  pass  estates  from  him,  not  to  give  any  to  him 
who  had  the  whole  before ;  and  therefore  during  his  life  the  operation  of 
the  livery  must  cease,  and  by  consequence  no  remainder  can  take  effect  in 
virtue  of  that  livery,  which  pro  tempore  being  at  an  end,  all  that  depended 
thereon  ceases  too,  and  can  never  after  be  revived ;  for  the  livery  must 
carry  out  all  the  estates  at  once  from  the  feoffor,  and  if  he  comes  again  into 
the  possession  before  they  can  all  take  effect,  this  breaks  the  force  of  the 
livery,  and  brines  back  again  to  him  all  that  such  livery  had  taken  out 
firom  him,  and  then  they  can  never  take  effect  but  by  a  new  liveiy.  And 
this  is  the  reason  of  the  common  case,  that  one  cannot  give  lands  to  an- 
other to  begin  after  his  death,  because  being  to  make  livery  presently,  if 
that  cannot  operate  presently,  it  can  never  operate  at  all ;  for  it  is  a  con- 
tradiction to  give  lands  to  one  by  a  solemn  liveiy,  which  is  an  act  executed 

2d2 
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and  works  presently,  and  yet  by  words  to  restrain  that  operation  to  a  future 
time.  But  in  the  principal  case,  where  A  dies  first,  there  no  interrup- 
tion is  of  the  livery,  for  B  had  an  estate  for  life  by  virtue  thereof;  and  be- 
fore that  determines,  the  same  livery,  which  carried  the  remainder  in 
abeyance,  for  the  uncertainty  of  its  taking  effect,  does  upon  A's  death 
direct  and  settle,  or  bring  down  the  remainder  to  B  and  his  heirs. 
10  Co.  85.*    ISkd  Tide  Feame,  G.  R.  (7lh  ed.)  SO,  31.| 

^^  If  a  lease  be  made  to  A  for  life,  remainder  to  the  right  heirs  of  J  S  and 
J  N,  and  after  J  S  dies,  and  then  tenant  for  life  dies  in  the  life  of  J  N,  the 
remainder  for  a  moiety  vests  in  the  ri^t  heirs  of  J  S,  and  upon  the  death 
of  J  N  his  heirs  shall  take  nothing,  because  not  in  esse  to  take  when  the  re- 
mainder fell ;  and  die  right  heirs  of  J  S  cannot  take  the  whole,  because  that 
was  limited  to  them  and  others  jointly. 

1  Br.  Abr.  853,  pi.  91.** 

^  A  testator  devised  lands  to  his  widow  for  life,  and  '*  after  her  death  to 
go  to  the  male  heirs  of  my  son  Tobias  in  fee,  if  any  he  gets,  and  for  want 
of  male  heirs,  it  shall  go  to  the  males  of  John  in  fee ;"  at  the  death  of  the 
widow,  Tobias  was  unmarried,  but  afterwards  married  and  had  children ;  it 
was  held,  that  the  limitations  over  after  the  death  of  the  widow  were  con- 
current contingent  remainders,  and  for  want  of  male  heirs  of  Tobias,  at  die 
death  of  the  widow,  vested  irrecoverably  in  the  heirs  of  John. 

Stehman  v.  Stehman,  1  Watts,  466;  and  see  Lessee  of  Westbrook  v.  Roroeyn,  Bald- 
win, 196.9f 

'^  If  brother  and  sister  are,  and  lands  are  let  for  term  of  life,  remainder 
to  the  right  heirs  of  the  brother,  and  after  the  brother  dies,  and  then  tenant 
for  life  dies,  and  the  sister  enters ;  she  shall  retain  the  land  against  a  son 
or  daughter  of  the  brother  bom  after,  because  this  vested  in  her  by  pur- 
chase. 

1  Br.  Abr.  953,  pi.  91.** 

'  If  a  lease  be  made  to  A,  B,  and  C  for  their  lives,  and  if  B  survives  C, 
then  to  remain  to  B  and  his  heirs,  this  remainder  is  in  abeyance,  because, 
though  the  person  be  certain,  yet  since  it  depends  on  G's  dying  before  him, 
till  that  be  known,  the  remainder  cannot  vest.  So,  if  a  lease  be  made  to 
A  for  life,  and  after  the  death  of  B,  who  is  a  stranger,  to  remain  to  C  in 
fee,  or  to  A  in  fee,  these  remainders  are  in  abeyance  or  contingency,  and 
depend  on  B's  dying  before  C  or  A,  for  if  he  survives  them,  the  remainder 
cannot  take  effect. 

3  Co.  90;  10  Co.  85;  Co.  Lit.  378. 

'  If  a  lease  be  made  to  A  for  life,  remainder  to  the  abbot  of  D  and  his 
successors,  though  the  abbot  be  then  dead,  so  as  there  is  then  no  abbot  at 
all,  yet  the  remamder  shall  be  good,  if  an  abbot  be  made  before  the  death 
of  A.  So  of  a  remainder  to  a  mayor  and  commonalty,  dean  and  chapter, 
prior  and  convent,  &c.,  though  there  be  then  no  mayor,  or  dean,  or  prior. 
So  of  a  remainder  to  the  bishop  of  D,  parson  of  D,  or  other  sole  corpora- 
tion, and  his  successors ;  for  these  remainders  not  being  limited  to  them 
by  name  specially,  but  to  them  generally,  and  so  whoever  comes  within 
the  description  before  the  determmation  of  the  particular  estate,  is  capable 
of  taking  by  virtue  diereof,  are  good  remainders  in  abeyance,  &c.  But  if 
there  be  no  such  corporations  at  the  time  of  the  limitation,  then  the  re- 
mainders are  totally  void ;  and  none  created  after,  though  by  the  same 
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name,  cantake  these  remainders,  though  a  patent  be  then  passing  to  make 
SQch  corporation. 
Co.  LiL  964 ;  Hob.  33 ;  9  Go.  61 ;  10  Co.  31 ;  Moor,  104 ;  Roll.  R.  954 ;  9  Bole.  975.' 

'^  A  having  issue  two  sons  and  two  daughters,  devises  his  lands  to  his 

founder  son  m  tail,  and  for  want  of  such  issue  to  the  heirs  of  the  body  of 
is  eldest  son,  and  if  he  die  without  issue,  ihen  to  his  two  daughters  in 
fee,  and  dies ;  the  younger  son  dies  without  issue,  living  the  eldest,  who 
has  issue ;  and  if  uiis  issue  should  take  the  remainder,  his  father  being 
alive,  was  the  question.  It  was  urged,  that  though  in  case  of  a  grant  he 
could  not,  yet  being  here  in  case  of  a  will,  the  intent  of  the  devisor  should 

Erevail  to  carry  it  to  him.  But  the  court  was  strongly  against  it,  and 
eld  no  difference,  as  to  this,  between  a  grant  and  a  devise,(a)  and  would 
suffer  no  witnesses  to  be  heard  to  prove  the  testator's  intent,  but  gave 
judgment  for  the  daughters. 

Cballoner  v.  Bower,  9  Leon.  70.'*  J^a)  It  is  not,  however,  to  be  anderetood,  that  there 
is  no  difference  between  m  grant  and  a  devise  as  lo  the  construction  of  limitations  to  the 
heirs  of  persons  living;  for  in  devises  these  words  are  often  held  to  create  a  vested  in- 
stead of  a  contingent  remainder,  where  it  appears  from  the  expressions  of  the  testator 
that  he  intended  them  to  be  need  as  sjrnonymoas  with  **heir  apparent;"  that  is,  as  a 
daignaUo perwruBj  pointing  at  the  particular  person  whom  ho  intended  to  take;  in  such 
case  the  aevisee  takes  a  vested  remainder  by  purchase.  But,  in  the  case  in  the  text, 
the  language  of  the  devise  does  not  show  anv  such  intention  on  the  part  of  the  testator, 
as  must  appear  in  order  to  control  the  rule  that  nemo  ewt  haarei  vivetUis^  and  to  take  the 
ease  out  of  the  class  of  contingent  remainders.  Vide  Borchett  v.  Durdant,  9  Vent  311; 
Darbison  v.  Beaumont,  1  P.  W.  999;  Feame,  C.  R.  (7th  ed.)  210.D 

^  A  testator  devised  land  to  his  wife  for  life,  and  after  her  decease  to  his 
two  daughters,  A  and  B,  their  heirs  and  assigns,  but  in  case  they  should 
die  without  issue,  then  the  same  to  vest  in  their  two  sisters  C  and  D.  Held, 
that  the  devise  to  A  and  B  was  a  fee-tail,  and  not  a  fee-simple,  and  that 
the  estate  to  C  and  D  was  a  vested  remainder  to  take  effect  upon  the  death 
of  both  A  and  B  without  issue. 

Lillibridge  v.  Adie,  1  Mason,  994.0f 

'^  If  one  covenant,  upon  proper  considerations,  to  stand  seised  to  the 
use  of  A  for  life,  remainder  to  the  ri^t  heirs  of  B,  in  this  case  the  remain- 
der is  not  drawn  out  of  the  covenantor,  and  put  in  abeyance  till  the  death 
of  B,  but  there  is  a  reversion  left  in  the  covenantor,  out  of  which  the  re- 
mainder, when  it  happens,  shall  be  drawn.  And  this  differs  from  the  re- 
mainders before  mentioned,  which  arise  out  of  the  estate  executed  either 
at  common  law,  or  upon  a  feofiment  to  uses,  as  will  appear  hereafter. 

Hob.  74;  Barn's  case,  1  Yentr.  374." 

^  If  a  man  make  a  lease  to  A  for  life,  and  that  after  the  death  of  A,  and 
one  day  after,  the  land  shall  remain  to  B  for  life,  &c.,  this  is  a  Void  re- 
mainder, because  not  to  take  effect  immediately  upon  the  determination 
of  the  first  estate,  and  so  during  that  time  there  would  be  ^  interruption 
of  the  livery,  and  no  tenant  of  ue  freehold,  either  to  do  the  services,  or 
answer  to  strangers'  praecipes. 

Plow.  93 ;  Raym.  144.'  fi  No  remainder  can  exist  without  a  preceding  estate  to 
support  it.    Wilkes  v.  Lyon,  9  Cowen,  333.ef 

'  A  lease  is  made  to  A  for  life,  remainder  to  the  right  heirs  of  B,  and 
after  B  purchases  the  estate  of  A,  yet  the  fee  is  not  executed  in  B,  but 
fhe  remainder  to  his  right  heirs  continues  distinct ;  for  if  A  dies  first,  the 
remainder  will  be  void ;  and  if  B  dies  first,  yet  there  will  be  an  occupancy 
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during  the  life  of  A^  and  the  remainder  immediately  upon  B's  death  yeals 
as  a  remainder  in  his  ri^t  heirs. 

S  Leon.  7. 

^  If  a  lease  be  made  to  A  for  life  or  in  tail,  remainder  to  the  heirs  male 

of  the  body  of  B,  if  B  hath  issue  two  sons,  and  the  eldest  dies  leaving  a 

daughter,  and  then  B  dies,  living  A,  yet  the  youngest  son  shall  not  t^e 

this  remainder ;  for  he  who  takes  by  purchase  and  original  vesting,  must 

answer  the  description  exactly,  which  here  the  youngest  son  does  not, 

for  he  ought  to  be  heir  as  well  as  male,  and  this  he  is  not,  for  the  daughter 

of  the  eldest  son  is  heir,  and  she  cannot  take  because  she  wants  part  of 

the  .description  too,  not  beine  male,  and  therefore  neither  of  them  can 

take,  but  the  remainder  shall  be  void.     So,  if  such  lease  or  gift  in  tail  be 

made  to  A,  remainder  to  the  heirs  female  of  the  body  of  B,  and  he  have 

issue  a  son  and  a  daughter,  and  die,  living  A,  yet  the  remainder  shall  be 

void  for  the  reason  before  mentioned.     Otherwise  it  is,  if  a  gift  be  made 

to  one  and  the  heirs  male  or  heirs  female  of  his  body,  &c.,  for  there,  per 

formam  daniy  they  shall  take  by  descent  diough  another  be  heir,  for  there 

the  whole  estate-tail  is  in  the  ancestor ;  but  in  the  other  cases  the  ancestor 

takes  nothing. 

Co.  Lit.  34,  25,  164  a;  Hob.  31;  Co.  lOQ;  Dyer,  374;  2  Roll.  Abr.  416;  1  Br. 
Abr.  S35,  pi.  5, 254,  pi.  61 ;  8  Br.  94  b,  pi.  1,  95,  p].  40.*  0  Vide  Mr.  Hargrave's  learned 
note,  Co.  Lit.  24  b,  n.  3 ;  and  tee  eonird  Wills  y.  Palmer,  5  Barr.  2615.|  0  Vide  Tan- 
ner Y.  LiTiDgtton,  12  Wend.  83.9f 

^^  If  a  lease  for  life  or  a  gift  in  tail  be  made  to  A,  remainder  to  the  right 
heirs,  or  heirs  male,  or  heirs  female  of  the  body  of  J  S,  who  is  then  or  after 
attainted  of  treason  or  felony,  and  is  executed  or  dies,  and  then  after  A 
die ;  yet  this  remainder  is  become  void,  and  can  never  take  effect ;  be- 
cause none  can  be  heir  to  a  person  attainted,  nor  can  he  have  heirs  male 
or  heirs  female  of  his  body  to  take  by  purchase.  But,  upon  a  gift  to  a 
man  and  the  heirs  male  or  female  of  his  body,  if  he  w^ere  attainted  before 
the  statute  of  26  H.  8,  and  at  this  day,  if  he  be  attainted  of  felony,  such 
heirs  shall  take  by  descent  per  formam  donij  upon  construction  of  the  sta- 
tute de  dordsy  W.  2.  But,  if  a  remainder  be  given  by  act  of  parliament 
to  the  ri^ht  heirs  of  J  S,  who  is  attainted  of  treason  or  felony,  this  re- 
mainder IS  good,  because  the  act  takes  off  the  disability^,  and  restores  the 
capacilv  as  to  such  remainder ;  especially  if  the  attainder  be  taken  notice  - 
of  in  the  act ;  for  then  it  is  in  nature  of  a  restitution,  and  parliamentum 
omnia  potest ;  and  though  a  person  attainted  can  have  no  heir,  yet  by  such 
description  it  is  sufficiently  known  who  is  meant  by  it,  and  then  the  act 
supervenes  with  its  absolute  power  to  enable  him  to  take. 

Br.  Abr.  263,  pi.  42, 254,  pi.  61 ;  2  Br.  Abr.  94  b,pl.  1,  95,  pi.  40;  1  Co.  103 ;  Hob. 
31,  32;  1  Lev.  75;  St  Tr.  53;  1  Keb.  349,  615,  745,  Wheatley  v.  Thomas. 

>^  Three  buithers  are — the  second  settles  his  estate  to  several  persons  in 
tail  successively,  remainder  to  his  own  right  heirs :  the  eldest  brother  is 
attainted  of  treason  and  executed,  leaving  several  children :  the  second 
brother  dies  without  issue :  all  the  estates-tal  determine ;  and  the  young- 
est brother  being  dead,  his  issue  claimed  the  reversion  as  heirs  to  the 
second  brother,  and  the  defendant  claimed  by  escheat,  and  had  a  verdict 
in  ejectment.  For  though  the  blood  of  the  elder  brother  be  corrupted,  so 
that  his  issue  cannot  take ;  yet  they,  bein^  heirs  at  law,  stand  in  the  way 
of  the  youngest  brother,  so  that  he  or  his  issue  cannot  take,  and  therefore 
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the  land  must  escheat.    But  this  more  properly  belongs  to  another  head, 

and  therefore  I  shall  here  consider  it  no  further. 

3  Keb.  351 ;  Conman  v.  Barton,  Cro.  Car.  435 ;  Hob.  334 ;  Co.  Lit.  8  a."  /8  No  at- 
tainder of  treason  shall  work  corruption  of  blood  or  forfeiture  except  durinff  the  life  of 
the  person  attainted.  Const.  U.  States,  article  iii,  sec.  3.  See  Borland  v.  Dean,  4  Ma- 
son, 174;  Maclay  v.  Work,  5  Binney,  154;  Dietrick  v.  Mateer,  10  Sere.  &  R.  151 ; 
Jackson  v.  Catlin,  3  Johns.  948 ;  S.  C.  8  Johns.  520 ;  Sleiffht  v.  Kane,  3  Johns.  Ca.  336 ; 
Jackson  v.  Pievost,  3  Caines,  164.  Attainder  of  the  husband  is  not  a  bar  to  the 
wife's  dower.    Palmer  v.  Horton,  1  John8«  Ca.  37.gf 

*^  If  one  makes  a  lease  for  years  either  at  common  law  or  by  way  of  use, 
remainder  to  the  right  heirs  of  J  S,  who  is  then  living,  or  to  the  wife 
whom  J  S  shall  marry,  these  remainders  are  void ;  because,  till  the  death 
or  mairiage  of  J  S,  there  is  no  person  to  take  the  freehold,  and  that  can- 
not be  in  abeyance,  as  has  been  proved  already.  But  it  is  said,  if  such 
limitation  were  by  way  of  use  before  27  H.  8,  it  would  have  been  good ; 
because  the  estate  in  law  continued  in  the  feoffee,  and  they  were  tenants 
to  the  lord,  and  all  praecipes  were  to  be  brought  against  them.  And  though 
one  book  seem  contrd^  yet  the  reason  there  ^ven  is  only,  that  the  remain- 
der ou^t  to  be  limited  to  one  m  essBy  which  seems  to  carry  very  little 
weight  m  it,  when  no  reason  of  necessi^  or  convenience  requires  it ;  and 
therefore  the  other  opinion  seems  to  be  law. 

1  Co.  130;  3  Co.  30  a;  Sir  T.  JRaym.  83;  Poph.  483;  Co.  Lit.  317  a;  Day.  34; 
4  Leon.  31 ;  4  Mod.  356;  1  Co.  135;  Godb.  319,  eorUrd:' 

^  So,  if  one  makes  a  lease  to  A  for  twenty-one  years,  if  he  or  if  B  shall 
so  long  lire,  and  after  the  death  of  B,  or  dAer  the  death  of  A,  to  the  first 
son  of  the  body  of  B  in  tail,  and  so  to  the  second,  &c.,  in  tail,  remainder 
to  C  in  fee ;  all  these  remainders  are  void,  because  the  first  estate  being 
but  for  years,  and  the  remainder  not  to  take  effect  immediately  after  those 
years,  but  at  a  future  time,  after  the  death  of  A  or  B,  which  may  be  long 
after,  and  so  during  that  time  there  would  be  an  interruption  of  the  livery, 
and  no  tenant  of  the  freehold,  therefore  these  remainders  are  void ;  and 
though  it  happen  that  A  or  B  die  within  the  term,  yet  till  their  deatii  the 
freehold  would  be  carried  into  abeyance,  and  could  not  vest  in  those  in  re- 
mainder for  the  uncertainty  of  the  death  of  A  or  B  within  the  term ;  and  there- 
fore the  happening  of  that  after  cannot  sare  the  remainder,  which  was  void 
before.  But,  if  such  lease  had  been  made,  and  then  it  had  been  limited, 
after  the  determination  of  that  estate,  or  after  the  expiration  of  the  said 
term,  to  C  for  life,  or  in  tail,  &c.,  this  had  been  a  good  remainder  executed 
presently,  as  if  a  lease  for  years  had  been  absolutely  to  one,  remainder  to 
another  for  life,  &c.,  for  here  was  no  interruption  of  the  livery,  or  want  of 
a  tenant  of  the  freehold. 

Moor,  488,  pi.  686;  3  Co.  30;  Raym.  144;  Plow.  83;  Vaugh.  46. 

*A  by  indenture  makes  a  lease  to  B  for  forty  years,  if  A. so  long  live  ; 
and  after  her  death  to  C  ||and  D,  their  executors,  administrators,  and  assigns, 
severally  and  respectively,  ||  (who  were  no  parties  to  the  deed,)  for  one 
thousand  years,  and  then  A  levies  a  fine  to  dififerent  uses,  and  dies ;  and 
fire  years  pass  after  her  death,  and  then  the  plaintiff  claiming  under  C 
and  D  entered,  &c.  By  the  arguments  and  reasons  of  the  case,  it  seems 
clear  that  this  is  no  remainder  at  all  to  C  and  D ;  for  first,  presently  it  can- 
not rest  by  reason  of  the  lessor's  life  interposing ;  and  dierefore  it  is  no 
remainder  vested.  Secondly,  as  a  contingent  remainder  it  cannot  be  good ; 
because  then  it  ought  to  have  a  particular  estate  to  support  it,  and  ought 

Vol.  Vm.— 41 
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to  be  in  abeyance  or  contingency,  to  vest  or  not  vest  when  that  deter- 
mines :  but  here,  the  first  lease  is  no  such  particular  estate  ;  because  that 
reaches  not  to  the  commencement  of  the  remainder,  nor  is  the  remainder 
limited  with  any  regard  to  the  particular  estate  ;  because  it  is  not  to  com- 
mence upon  the  determination  of  that,  but  at  a  Aiture  time,  viz.,  upon  the 
death  of  the  lessor.  And  there  is  no  contingency  at  all  in  the  case,  for  it 
is  to  take  effect  at  all  events,  upon  the  death  of  the  lessor,  be  it  before  or 
after  the  end  of  the  term,  and  therefore  it  can  be  no  other  than  a  iuture 
interesse  termini  to  begin  after  the  death  of  the  party  that  grants  it,  which 
being  but  for  years,  it  may  well  do ;  because  it  inures  by  way  of  contract. 
And  though  the  grantee  there  was  no  party  to  the  deed,  and  therefore,  as 
objected,  could  take  nothing,  yet  it  appears  that  judgment  was  given  for 
the  plaintiff;  which  proves,  first,  that  the  grantee  had  an  ifiterest ;  secondly, 
that  this  interest  was  not  barred  by  the  fine  and  five  years'  non-claim  after 
the  death  of  the  grantor,  not  being  touched,  devested,  or  turned  to  a  ri^ht. 
Thirdly,  that  though  the  grantee  was  no  par^  to  the  indenture,  yet  he  might 
well  take  by  virtue  thereof,  if  he  gets  the  mdenture  to  make  out  his  tiue, 
for  the  grantor  cannot  derogate  from  his  own  grant,  or  avoid  his  own  acts. 

Raym.  140,  Corbett  v.  Stone/  ||Vide  Feame's  C.  R.  !285,  (7th  edit)  by  Botler, 
where  Mr.  Fearne  qaestions  the  reasons  used  by  the  court,  in  Raym.  151,  but  thinks 
the  judgment  may  be  accounted  for  on  the  grround  of  A  having  the  freehold  and  rever- 
sion in  herself,  on  which  the  fine  might  operate  without  tort,  and  of  her  being  only  ten- 
ant at  will  as  to  the  possession  to  her  own  trustees  of  the  40  years'  term.] 

^^  But,  if  a  man  devises  lands  to  A  for  five  years  from  Michaelmas  next 
ensuing,  and  after  to  B  and  his  heirs,  and  dies  before  Michaelmas,  yet  is 
the  remainder  good,  because  till  Michaelmas  the  freehold  descends  to  the 
heir,  and  he  is  tenant  to  all  the  purposes,  either  of  doing  the  services,  or 
answering  to  strangers'  praecipes.  For  here  is  no  livery  to  operate  pre- 
sently, and  therefore  no  inconvenience  to  allow  of  such  future  limitations, 
as  it  would  be,  if  it  were  by  deed  executed  with  livery.  And  in  Noy  it 
was  held,  that  a  devise  for  years,  remainder  to  the  right  heirs  of  J  S,  was 
good,  if  J  S  died  within  the  term,  because  the  fi-eehold  in  the  mean  time 
descended  to  the  heirs,  and  was  not  in  abeyance. 

Cro.  Eliz.  878 ;  Poph.  4 ;  Sir  T.  Raym.  83 ;  Plow.  156 ;  Co.  Lit.  317  a;  Noy,  43; 
4  Mod.  259,  983;  Swinb.  134 ;  Godolph.  360.** 

*  If  a  man  surrenders  copyhold,  or  makes  a  feofiment  in  fee  of  fireehold 
landsrto  the  use  of  his  wife  for  life,  remainder  to  the  heirs  of  the  body  of 
the  surrenderor  and  his  wife,  this  is  a  contingent  remainder  not  executed 
in  the  wife,  because  he  who  will  take  by  it  must  make  himself  heir  of  both 
their  bodies,  which  cannot  be  before  the  death  of  both  ;  and  then  if  the 
wife,  who  has  the  particular  estate,  dies  first,  the  remainder  is  become 
void,  because  it  cannot  vest  when  the  particular  estate  determines.  So,  if 
such  feofiment  or  surrender  had  been  to  the  use  of  the  wife  and  a  stranger 
for  life,  remainder  to  the  heirs  of  the  husband  and  wife,  this  remainder 
also  is  contingent;  for  though  the  wife  dies,  yet  it  shall  not  vest  till  the 
death  of  the  husband,  and  if  he  survives  his  wife  and  the  stranger,  the 
remainder  is  become  void,  for  the  above  reason. 

Roll.  R.  338,  317,  438 ;  3  Roll.  Abr.  416;  Dyer,  99;  Leon.  108. 

*A,  in  consideration  of  a  marriage  intended  between  him  and  B,  cove- 
nants to  stand  seised  to  the  use  of  himself  for  life,  remainder  to  his  wife 
for  life,  remainder  to  the  heirs  male  of  their  bodies,  remainder  to  C  in 
tail :  the  marriage  takes  efiect :  the  husband  and  wife  join  in  levying  a 
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fine.  It  was  adjudged,  that  the  estates  for  life  to  the  husband  and  wife 
stood  so  distinct,  that  they  were  not  merged  or  confounded  in  the  estate- 
tail,  being  limited  all  in  one  and  the  same  conveyance,  and  that  the  fine 
levied  by  them  was  not  any  discontinuance  either  of  the  estate-tail  or  re- 
mainders ;  for  if  the  estate-tail  should  be  executed  in  the  husband  and 
wife,  then  the  wife  would  have  an  estate  in  possession,  whereas  by  the  con- 
veyance she  was  only  to  have  a  remainder :  also,  the  husband  would  have 
only  a  moiety,  whereas  he  was  to  have  the  whole  during  his  life ;  but  yet 
the  remainder  in  tail  vests  in  the  husband  and  wife  as  a  remainder ;  so  that 
the  heirs  of  their  bodies  shall  take  it  by  descent,  and  not  by  purchase.' 
^^  For  there  is  no  contingency  in  the  case,  but  when  one  dies,  the  other  is 
tenant  in  tail  executed.  So,  for  the  same  reason,  if  a  lease  be  made  to  A 
for  life,  remainder  to  B  for  life,  remainder  to  A  and  B,  and  their  heirs,  or 
to  the  ri^ht  heirs  of  A  and  B,  this  remainder  continues  distinct,  and  is  not 
executed  in  possession.  And  these  remainders  are  so  distinct  firom  the 
possession,  that  they  may  be  granted  as  remainders,  without  affecting  the 
particular  estate." 

« Lev.  36 ;  Raym.  36 ;  Sid.  83 ;  |^b.  76,  Stephens  v.  Brittridge.' 

^^But,  where  an  estate  is  limited  to  A  and  B,  and  to  the  heirs  of  A,  or 
(which  is  all  one)  to  A  and  B  for  their  lives,  and  after  their  deaths,  to  the 
right  heirs  of  A,  or  to  husband  and  wife,  and  the  heirs  of  the  body  of  the 
husband  ;  or  to  two  men,  and  the  heirs  of  their  bodies,  or  to  the  heirs  of 
the  body  of  one  of  them  ;  these  estates  are,  to  some  purposes,  executed, 
and  to  others  not,  to  continue  as  remainders.  For,  as  to  prevent  the  sur- 
vivor firom  taking  the  whole,  they  are  not  executed  ;  because  the  first 
words  gave  them  a  joint  estate  for  their  lives,  which  shall  go  to  the  survi- 
vor ;  and  this  the  limitation  after  shall  not  control.  Yet  they  are  so  far 
executed  in  possession,  that  he  who  has  the  inheritance  cannot  grant  it 
away  as  a  remainder  distinct  from  the  possession.  And  in  the  case  of  the 
husband  and  wife,  between  whom  there  are  no  moieties,  the  inheritance  is 
so  executed  in  the  husband,  that  if  he  makes  a  feoflment,  this  will  be  a 
discontinuance  to  his  issue ;  but,  if  he  suffers  a  common  recovery  with 
single  voucher,  this  will  bind  neither  the  issue  nor  remainder ;  because  his 
wife  was  seised  of  the  whole  jointly  with  him,  and  not  partly,  and  there 
are  no  moieties  between  them;  and  therefore  it  cannot  be  good  for  any 
part :  but  the  feofiment  deals  with  the  possession,  and  gives  it  away  by 
solemn  livery  ;  and  therefore  to  preserve  the  warranty,  mis  amounts  to  a 
discontinuance,  and  the  issue  shall  be  put  to  his  formedon  in  descender, 
and  those  in  remainder  to  their  formedon  in  remainder :  and  if  the  hus- 
band levies  a  fine,  this  will  bind  the  issue  by  the  statute  of  4  H.  7,  and 
32  H.  8.  But,  whether  this  will  be  a  discontinuance  of  the  remainder  or 
reversion  seems  doubtful.  But,  if  the  estate  Y^ere  to  the  husband  and 
wife,  and  heirs  of  the  body  of  the  wife,  there  a  fine  levied  by  the  husband 
would  be  no  bar  or  discontinuance  to  the  issue  or  those  in  remainder, 
because  he  had  but  an  estate  for  life.  But  this  belongs  to  another  in- 
quiry. 

Co.  Lit.  183, 183, 184 ;  2  Co.  61 ;  Cro.  Eliz.  470,  481 ;  Poph.  53 ;  Dy.  9,  pi.  39; 
Cro.  Car.  330;  3  Co.  5;  Moor,  210;  Yelv.  131 ;  1  Lev.  37;  1  Sid.  83;*'  gFeame,  C. 
R.  376;  2  Black.  R.  1311 ;  4  Barn.  &  A.  303.|| 

"  Copyhold  land  was  surrendered  to  the  use  of  the  wife  for  life,  remain- 
der to  the  use  of  the  right  heirs  of  the  husband  and  wife :  it  was  the  opinion 
of  the  justices,  that  the  fee  was  executed  for  a  moiety  in  the  wife,  and  the 
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husband  thereof  seised  in  her  ri^t;  so  that  upon  her  death  such  moiety 
should  go  to  her  heirs,  thou^  the  husband  was  then  living.  So,  if  a  lease 
were  made  to  A  for  life,  remainder  to  the  right  heirs  of  A  and  B,  dus  was 
executed  for  a  moiety  in  A,  and  then  for  the  other  moiety,  in  botii  cases  it 
must  be  contingent,  and  if  the  wife  or  A  die  first,  will  be  yoid ;  for  mm  est 
futres  viventiSy  and  it  cannot  vest  in  the  heirs  of  the  husband  or  of  B  dur- 
ing their  lives ;  and  though  there  are  no  moieties  between  the  husband 
and  wife,  yet,  in  this  case,  the  inheritance  may  well  execute  in  the  wife 
for  a  moiety,  because  the  wife  takes  the  whole,  and  the  husband  nothing 
at  all,  and  so  the  point  of  taking  by  moieties  is  out  of  the  case.  Also,  the 
heirs  of  the  wife,  who  are  to  take  a  moiety  of  the  inheritance,  need  not  be 
heirs  of  the  husband  too,  as  they  must,  where  such  remainder  is  limited  to 
the  heirs  of  the  body  of  the  husband  and  wife ;  for  in  that  case  it  cannot 
be  executed  for  a  moiety,  because  it  may  happen  that  the  heirs  of  her 
body  cannot  take  after  her  death ;  as,  if  the  husband  survives,  they  cannot, 
because  they  are  to  be  heirs  of  the  body  of  the  husband  as  well  as  of  die 
wife;  but  in  this  case,  immediately  upon  the  death  of  the  wife,  the  inherit- 
ance for  a  moiety  may  vest  in  her  heirs^  But,  if  an  estate  be  made  to 
the  wife  for  life,  remamder  to  the  husbana  and  wife  and  their  heirs ;  or  to 
A  for  life,  remainder  to  A  and  B  and  their  heirs,  these  remainders  are  not 
executed  in  the  wife  or  in  A  for  a  moiety,  but  continue  distinct  as  remain- 
ders :  for  otherwise  where  the  remainder  is  a  joint-tenancy  in  fee,  and  the 
survivor  shall  take  the  whole,  if  this  should  be  executed  m  possession  for 
a  moiety,  this  would  be  against  the  intent  of  the  deed,  and  exclude  the 
benefit  of  the  survivorship. 
3  Leon.  4 ;  9  Roll.  Abr.  417,  pi.  6. 

^^  If  lands  are  given  to  a  woman  and  the  heirs  of  the  body  of  her  hus- 
band, who  is  then  dead ;  it  is  said,  that  the  wife  and  the  issue  of  the  hus- 
band are  joint-tenants  for  life,  with  remainder  to  the  issue  in  tail.  For, 
since  they  are  named  to  take  in  possession  as  the  wife,  and  if  they  should 
take  only  an  estate  for  life,  the  donor  would  have  again  the  land,  thoudi 
there  were  still  heirs  of  the  body  of  the  husband  in  being,  which  by  the 
words  and  intent  of  the  gift  he  ought  not  to  have,  since  he  has  given  it  to 
the  heirs  of  the  body  of  the  husband,  and  whoever  answers  that  descrip- 
tion is  comprised  within  the  words  of  the  gift,  therefore,  they  shall  also 

have  a  remainder  in  tail. 
2  Roll.  Abr.  416,  pi.  1,  3 ;  6  Co.  17." 

'  Where  one  devised  lands  to  A  and  his  heirs,  during  the  life  of  B,  and 
after  the  death  of  B,  to  the  heirs  male  of  the  body  of  the  said  B  now  living; 
it  was  adjudged  in  B.  R.,  and  aifirmed  in  parliament  against  a  judgment  m 
the  Exchequer  Chamber,  that  C,  who  was  the  son  and  heir-apparent  of  B 
at  the  time  of  the  devise,  should  take  this  remainder  by  purchase,  as  suffi- 
ciently described  and  intended  by  the  will,  and  that  it  was  not  a  contin- 
fent  remainder  to  be  void  on  tne  determination  of  the  particular  estate 
efore  the  death  of  B ;  and  it  was  held,  that  the  words  now  living  should 
refer  to  the  heirs  male,  and  not  to  B  himself,  though  that  was  the  next  an- 
tecedent ;  because  the  devisor  took  notice  before  that  he  was  living,  and 
then  to  refer  those  words  to  him  would  be  a  vain  tautology,  and  C  was 
then  heir  apparent,  and  heir  in  common  parlance.'  ^^But,  whether  he 
should  take  for  life  only,  or  in  tail,  seems  doubtftil  upon  the  whole  case." 

•Vent.  334;  3  Vent.  311;  Raym.  330;  3  Jon.  99;  3  Lev.  333;  James  t.  Richard- 
Am,  or  Burchett  v.  Durdan^  Pollex,  457;  1  Br.  P.  C.  493.'    ||Vide  3  Mer.  R«  833.| 
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^  When  a  contingent  remainder  is  given  to  a  class  of  individuals,  or  to 
a  person  or  persons  by  description,  and  the  contingency  consists  not  merely 
in  the  imcertainty  of  the  person  or  persons  by  whom  the  estate  is  to  be 
taken,  but  in  events  disconnected  with  the  person  or  persons  to  take, 
when  the  contingency  happens  the  estate  vests  in  the  person  or  persons 
then  comprehended  in  the  class,  or  answering  the  description. 

Den  ¥•  Crawford,  3  Halst.  90.2/ 

A  by  his  will  in  writing  devised  all  his  lands  to  B  and  C,  and  the  sur« 
vivor  of  them,  for  the  term  of  twenty-one  years,  for  the  payment  of  his 
debts  and  legacies,  and  after  payment  the  term  to  cease,  and  after  the  end 
or  sooner  determination  of  that  estate  he  devised  the  premises  to  the  first 
son  of  his  body,  and  to  the  heirs  male  of  the  body  of  such  first  son  lawfully 
issuing,  and  for  default  of  such  issue  to  B  for  ninety-nine  years,  if  he  so 
long  live,  without  impeachment  of  waste,  remainder  to  the  first  and  other 
sons  of  B,  and  the  heirs  male  of  their  bodies  successively,  remainder  to  C 
for  ninety-nine  years,  if  he  so  long  live,  remainder  to  his  first  and  other 
sons  in  tail  male  successively,  remainder  to  the  heirs  male  of  his  aunt  Mrs. 
Elizabeth  Long,  wife  of  Richard  Long,  clerk,  lawfully  begotten,  (a)  and  for 
default  of  such  issue,  the  reversion  and  remainder  to  his  own  ri^ht  heirs, 
and  by  his  will  gave  150/.  annuity  to  Dorothy  Beaumont  his  sister,  the 

ElaintifT  in  error,  for  life,  and  500/.  to  her  children,  and  to  his  aunt  Eliza- 
eth  Long  100/.,  and  to  her  children  500/.,  and  died  without  issue.  B 
and  C  entered  by  virtue  of  the  devise  for  twenty-one  years,  and  afterwards 
both  died  without  issue ;  and  John  Beaumont  and  Dorothy  his  wife  en- 
tered in  right  of  Dorothy  as  heir  at  law  to  the  testator,  the  term  for  twenty- 
one-years  being  determmed,  and  the  debts  and  legacies  paid ;  and  Thomas  - 
Long,  eldest  son  of  Elizabeth  ^she  having,  at  the  time  of  making  the  said 
will,  three  sons,  viz. :  the  said  Thomas,  and  two  others,)  entered  and 
brought  an  qectment;  and  in  the  Exchecjuer  judgment  was  given  by 
Chie?  Baxon  Ward,  Price,  and  Lovel,  against  Baron  Bury,  for  3ie  plain- 
tiff Thomas  Long.  But  in  Trinity  term,  1713,  this  judgment  was  reversed 
in  error  in  the  Exchequer  Chamber.  And  now  upon  error  brought  in  the 
House  of  Lords  it  was  argued,  that  this  reversal  should  be  affirmed.  First, 
because  Dorothy  being  heir  at  law  to  the  testator,  her  right,  as  such,  was 
to  be  favoured ;  and  all  devises  to  disinherit  an  heir  at  law  were  to  be 
taken  strictly.  Secondly,  that  to  make  this  devise  good  to  Thomas  Long 
it  must  be  construed  either  a  contingent  remainder,  or  the  words  heirs  male 
be  taken  as  a  descripUo  persona  to  vest  in  him.  As  a  contingent  remainder 
it  cannot  be  good  for  want  of  a  freehold  to  support  it;  all  the  preceding 
estates  being  only  for  years ;  besides,  if  it  were  good  as  a  contingent  re- 
mainder in  its  creation,  yet  Elizabeth  Long,  the  mother,  being  living  when 
the  particular  estates  determined,  it  cannot  vest,  because  non  est  hares 
viventis.  As  descriptio  persona  it  cannot  vest,  for  that  ought  to  be  such  a 
description  as  is  vice  nondniSy  which  the  words  heir  male  (being  a  legal 
term,  and  not  accompanied  with  any  other  words  to  determine  the  sense 
otherwise,  as  heir  apparent,  or  heir  now  living,  &c.,)  cannot  amount  to, 
and  the  word  begotten  doth  not  determine  the  sense  otherwise ;  nor  does 
any  intent  appear  to  confine  the  devise  to  the  issue  male  of  Elizabeth  Long, 
then  much  less  to  Thomas  Long  only,  as  the  person  described  in  this  de- 
vise. But  notwithstanding  these  reasons  it  was  adjudged,  that  the  first 
judgment  should  stand,  ana  the  judgment  of  reversal  be  reversed,  though 

2£ 
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ten  of  the  judges  were  of  opinion  that  the  devise  was  roid,  and  only  the 
three  judges  (Lorel  being  dead)  before  mentioned  held  it  good.(A) 
M.  1713,  tA  Damo  Proeentm^  Beaumont  r.  Long;  1  P.  Wms.  939,  S.  G. ;  1  Eq.  Ca. 


an  "  til  pogterumproereandis^*^  sons  born  btfore  aball  be  excluded  on  account  of  the  peculiar 
force  cfinpotterum,  Co.  Lit.  30  b,  n.  3 ;  and  Tide  1  Maule  ic  S.  135.]  (fi)  The  conn  held, 
in  this  case,  the  word  heir  was  used  for  kar  apnareni :  That  the  testator  had  taken  no- 
tice that  hi^  aunt  E.  L.  was  linnff,  and  that  she  had  three  sons ;  he  could  not,  there- 
fore, mean  that  the  eldest  son  should  take  strictly  as  heir,  but  as  heir  apparent  he  might. 
Besides,  he  took  notice  of  his  own  heir,  and  gaye  her  an  annuity  out  of  the  lands,  which 
showed  his  intention  that  she  should  not  haye  all  the  lands;  uid  the  limitation  to  his 
own  right  heirs  was  expressly  in  drfault  cf  inue  male  if  the  body  of  his  aunt  E.  L.,  so 
that  it  was  plain  that  he  intended  tne  apparent  heir  male  of  E.  L.  should  take  before 
his  own  heir  general,  and  that  his  own  heir  should  not  take  whilst  there  was  any  issue 
of  E.  L.  Mr.  Feame  obseryes,  that  in  this  case  the  ancestor  did  not  take  the  legal 
freehold.   Pa.  313,  (7th  edit  by  Batler.) 

A  testator  after  charging  the  lands  with  annuities  to  his  wife,  and  after 
her  decease  to  four  of  his  five  daughters,  and  another  annuity  to  his  fifth 
daughter  M,  for  seventy  years,  if  she  and  the  testator's  son  K  should  so 
long  jointly  live,  to  commence  at  the  expiration  of  the  term  of  two  years 
thereafter  given  in  the  premises  to  the  said  M,  and  the  death  of  testator's 
wife ;  and  after  devising  the  premises  to  his  said  daughter  M  for  two  years 
after  his  decease,  with  remainder  to  his  son  R  (if  then  living)  for  ninety 
years,  if  he  so  long  lived  ;  he  devised  the  premises  so  subject  to  R^$  heirs 
malCj  and  to  the  heirs  of  his  daughter  M,  jointly  and  equally,  and  their 
heirs  and  assigns  for  ever.  And  for  want  of  heirs  male  lawfully  begotten 
of  the  said  R  at  the  time  of  his  decease,  he  devised  the  premises  to  the 
heirs  and  assigns  of  the  said  M^  lawjvlly  begotten  of  her  hody^  to  hold  to  the 
heirs  and  assigns  of  the  said  M  for  ever.  The  son  R,  at  the  time  of  the 
will,  had  one  son  and  two  daughters ;  and  the  daughter  M  had  then  one 
son.  On  the  testator's  death  M  entered,  and  held  9ie  whole  of  the  lands 
for  the  two  years ;  when  the  son  R  entered  and  held  them  till  his  death, 
upon  which,  M  entering,  the  son  of  R  brought  his  ejectment.  Upon  the 
case  being  argued  in  the  Court  of  C.  B.,  De  Grey,  C.  J.,  said,  the  ques- 
tion was.  Whether  there  was  a  sufficient  designation  of  the  person  to  make 
the  son  of  M  take  as  her  Aeir,  living  the  mother  ?  That  two  hundred 
years  ago  it  might  have  been  thought  not  sufficient,  because  the  descrip* 
tion  was  not  legally  and  technically  true.  But  that,  within  a  century  past, 
a  more  liberal  construction  of  the  words  of  a  testator  had  prevailed ;  and 
they  had  been  generally  taken  in  their  popular  sense,  which  was  most 
likely  to  have  been  his  meaning.  That  in  the  principal  case  the  intent 
of  the  testator  was  clear,  that  the  same  favour  should  be  extended  to  the 
heirs  of  M ,  as  to  the  heirs  male  of  R ;  he  took  notice  that  M  was  limng 
by  leaving  her  a  term,  and  a  subsequent  annuity ;  and  meant  a  present 
interest  should  vest  in  her  heir,  that  is,  her  heir  apparent  during  her  life; 
he  therefore  did  not  think  the  lessor  of  the  plaintiff  was  entitled  to  more 
than  one  moiety  of  the  premises. — The  rest  of  the  justices  agreed  in  the 
same  opinion,  and  the  plaintiff  had  judgment  as  to  one  moiety  only. 

Goodright  t.  White,  3  Bl.  R.  1010.]     ||0n  the  three  last  cases  Mr.  Feame  obsenres,  * 
that  the  ancestor  of  none  of  them  took  the  legal  estate  of  freehold.  || 

II  So  where  A  B  devised  land  to  trustees,  to  permit  his  daughter  to  re- 
ceive the  rents  for  her  life ;  and  from  and  after  her  death  he  aevised  the 
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same  '^  unto  the  heirs  of  the  body  of  his  daughter,  share  and  share  alike, 
their  heirs  and  assigns  for  ever ;"  and  at  the  time  of  the  testator's  death 
the  daughter  had  one  child,  and  afterwards  had  eleven  others ;  it  was  held, 
that  the  words  "  heirs  of  the  body"  in  this  will  were  not  to  be  construed 
in  their  technical  sense,  but  that  they  meant  children^  and  consequently 
that  the  daughter's  child  bom  before  the  testator's  death  took  a  vested  re- 
mainder in  fee,  subject  to  open  and  let  in  those  who  might  be  bom  after- 
wards. 

Right  ▼.  Creber,  5  Barn.  &  C.  866 ;  and  see  Gretton  ▼.  Haward,  6  Taunt.  94.[| 
i8  Thompson  ▼.  Garwood,  3  Whart.  387;  Wells  y.  Ritter,  Ibid.  208.9^ 

/Sit  is  well  setded  that  there  are  no  technical  appropriate  words  which 
always  determine  the  extent  of  a  devise ;  the  same  words  have  been  de- 
termined differently,  and  the  question  is  always  a  question  of  intention. 

Finlay  ▼•  King's  lessee,  3  Pet.  374 ;  and  see  Carver  y.  Astor,  4  Pet.  l.gf 

J  S  having  issue  two  sons,  A  and  B,  devises  in  the  words  following: 
"  I  give  to  my  eldest  son  A  all  that  my  farm  called  Dumsey,  to  him  and 
his  heirs  male  for  ever ;  if  a  female,  my  next  heir  shall  allow  and  pay  to  her 
200/.  in  money,  or  twelve  pounds  a  year  out  of  the  jrents  and  profits  of 
Dumsey,  and  shall  have  all  the  rest  to  himself;  I  mean  my  next  heir,  to 
him  and  his  heirs  male  for  ever."  Upon  the  death  of  the  testator,  A  en- 
tered and  died,  leaving  issue  a  daughter;  and  it  was  adjudged,  that  the 
lands  should  go  to  the  second  son  B,  and  not  to  the  daughter  of  the  eldest, 
though  she  was  heir  general. 

Ld.  Raym.  185 ;  Preced.  Ch.  468,  Baker  v.  Wall. 

I S  devised  to  tmstees  in  trust,  after  debts  and  legacies  paid,  to  convey 
to  A  his  cousin  and  the  heirs  male  of  his  body ;  and  for  want  of  such  heirs 
male,  then  to  the  heirs  male  of  the  body  of  6,  his  great  grandfather ;  and 
for  want  of  such  heirs  male,  to  his  own  right  heirs  for  ever,  and  gave  to 
his  sister  2000/.  to  be  put  out  at  interest  during  her  life,  she  to  receive  the 
interest,  and  after  her  death  to  her  children,  and  died,  and  soon  after  A 
died  without  issue;  and  C  being  heir  male  of  B  the  testator's  great  grand- 
father, but  not  heir  general,  there  being  a  daughter  of  an  elder  brother,  the 
question  was  between  him  and  the  testator's  sister  and  heir  at  law,  who 
had  the  2000/.,  devised  to  her,  whether  the  devise  was  void  or  not?  And 
my  Lord  Chancellor  held  the  devise  good,  and  that  C  should  take  as  a  per- 
son sufBiciently  described  and  intended  by  the  testator. 

3  Yem.  729,  Newcomen  y.  Barkham ;  Preced.  Ch.  461,  S.  C.  llVide  Mr.  HarcnraYe's 
learned  note  as  to  the  doctrine  that  an  heir  special  to  take  by  purchase  must  also  be  heir 
general.    Co.  Lit.  246,  n.  3 ;  164  a,  n.  2.|| 

But,  where  one  seised  in  fee  devised  his  lands  to  his  grand-daughter 
rbeing  his  heir  at  law)  for  her  life,  remainder  to  his  own  nght  heirs  male 
for  ever,  and  died,  leaving  his  grand-daughter  his  heir  at  law,  and  also 
leaving  a  deceased  brother's  son,  who  was  the  next  of  kin  in  the  male 
line ;  it  was  held  by  Lord  Macclesfield,  that  the  nephew  could  not  take, 
that  the  words  heirs  male  must  be  intended  heirs  male  of  the  body,  and 
could  never  extend  to  an  heir  male  of  any  collateral  line ;  and  it  not  being 
said  in  the  will  heir  male  of  his  body  or  of  his  name,  the  grand-daughter, 
who  was  his  heir  at  law,  might  have  an  heir  male,  though  not  of  his  name. 
And  he  said  that  this  case  difiered  from  that  of  Brown  and  Barkham,(a) 
that  being  merely  a  trust ;  also  that  in  that  case  the  remainder  was  limited 
to  the  heirs  male  of  the  body  of  Sir  Robert  Barkham,  the  grandfather; 


328     REMAINDER  AND  REVERSION. 

(C)  Of  RwBiiwIw,  ygrtad  «rf  ccatbgwrt, 

^ereas  here  the  deyise  was  to  the  hein  male,  widKrat  saying  of  any 

body. 

SP.  Wmt.  1,  DmwM  ▼.  Femrs.    [This  ease  was  snin  brao^i  bsfora  the  court  in 
Gwyime  y.  Hooke,  18th  Dee.  1740,  when  Lord  Haidwieke  directed  a  csee  ton  the 


opinion  of  the  Coart  of  K.  B.«  (Reff.  Lib.  A.  1740,  fo.  310,)  who  certified  in  ocmfiimn- 
tion  of  Lord  Macclesfield's  order,  (Yin.  Abr.  tit.  JDevtk,  W.  b,  pi.  13,  n.)  and  that  cer- 
tificate was  aAerwards  confinned,  and  the  bill  dismissed  with  costs.  Reg.  Lib.  A. 
1741*  fol.  646.  Bat  in  Wills  ▼.  Palmer,  5  Burr.  9615,  on  s  case  sent  lo  the  Coort  of 
K.  B.  br  the  Coort  of  Chancerr,  the  (|aestion  arose  on  both  s  will  and  a  deed,  whether 
A  took  by  parchase  nnder  the  description  of  hnn  mak  ff  ikt  hoiy  of  B,  not  being  heir 
genera],  d  being  in  the  first  case  the  grantor  t  the  coort  certified,  that  A  took  an  estate- 
tail  by  de$eerUi  bnt  they  added  in  the  certificate,  that  if  a  third  permm  had  been  the 
grantor,  they  shonld  haye  thonght  that  A  woald  haTO  taken  by  jmnhaat  as  heir  male  of 
the  body  of  B ;  and  they  also  certified,  that  he  did  so  take  under  the  will.  Coz'atioie* 
S  P.  Wms.  3.]  (a)  The  case  of  Newcomen  and  Barkham,  niprd.  |Vide  Goodtitle 
dem.  Weston  y.  Bortenshaw,  Feame,  C.  R.  (7th  edit.)  Append.  No.  I.|| 

A  seised  of  lands  in  fee  by  indenture,  covenants  to  stand  seised  to  the 
use  of  himself  for  life,  remainder  to  Edward  his  eldest  son  for  life,  remain- 
der to  the  first  son  of  Edward  in  tail-male,  remainder  to  the  second,  third, 
and  fourth  sons  of  Edward  in  tail-male,  and  so  to  all  and  every  other  the 
heirs  male  of  the  body  of  Edward  respectively  and  successively,  and  to  the 
heirs  male  of  their  bodies  according  to  their  seniority  of  birth ;  remainder 
to  the  lessor  of  the  plaintiff  for  life,  and  a  proviso,  that  if  Edward  dies 
without  issue  male,  that  he  shall  have  power  to  charge  the  lands  with 
daughters'  portions  not  exceeding  100/.  a  piece:  the  covenantor  dies,  and 
Edward  suffers  a  common  recovery,  and  dies  without  issue  male :  and  the 
only  question  was,  If  Edward  took  an  estate-tail  subsequent  to  the  limita- 
tion to  his  four  sons  in  tail,  or  if  he  took  only  an  estate  for  life,  with  a  like 
remainder  to  all  his  other  sons  in  tail-male  successively,  as  was  limited  to 
the  four  first?  It  was  adjudged,  that  he  took  but  an  estate  for  life,  and 
that  all  his  other  sons  ^ould  take  bv  purchase.  First,  Because  otherwise 
the  words,  and  to  the  heirs  male  ofthetr  bodies^  would  be  useless.  Second- 
ly, The  words  and  50,(a)  &c.,  prove  the  same  intent,  which  being  turned 
into  Latin  are  eodem  modo.  Thirdly,  Severally  and  successrvelyj  according 
to  their  seniority y  are  also  a  fiirther  proof  of  such  intent.  FourtUy,  The 
power  to  provide  portions  for  daughters  would  be  unnecessary  if  Edward 
took  an  estate-tail,  because  then  by  a  common  recoveiy  he  might  bar  it, 
and  charge  the  lands  as  he  thought  fit.(&) 

S  Jon.  114 ;  S  Ley.  333 ;  Raym.  378,  Lisle  y.  Gray,  (a)  [[As  to  the  efiect  of  similar 
words  of  reference,  yide  Meredith  y.  Meredith,  10  East,  503.||  (jb)  Jndgment  was  giyen 
for  the  plaintifi*:  npon  which  a  writ  of  error  was  brought  in  the  Exeheqaer  Chamber, 
where,  it  seems,  the  judgment  was  affirmed,  as  is  obsenred  by  Judge  Tracy,  1  P.  Wms. 
90,  who,  it  appears,  bad  searched  the  record,  the  reports  diflfenng  in  that  matter.  Feame, 
153,  (7th  edit.)  by  Butler.    gVide  3  Mer.  394.B 

^  A  devises  lands  to  B  for  life,  and  after  his  death  to  the  next  heir  male 
of  B,  and  the  heirs  male  of  the  body  of  such  next  heir  male ;  and  it  was 
adjudged  a  ^od  remainder  in  contingency  to  the  next  heir  male  of  B, 
bemg  m  the  smgular  number,  and  so  was  only  a  description  or  designation 
of  the  person  who  should  take  the  remainder  after  the  death  of  B,  and  not 
any  limitation  of  his  estate. 

Ca  66;  3  And.  37;  Cro.  Eliz.  453;  Aicher^s  case  cited,  Vent.  316;  3  Ley.  433, 
and  in  seyeral  other  cases,  which  yide  nnder  title  DeoiaeJ 

If  one  devises  to  A  for  life,  remainder  to  B,  and  the  heirs  of  his  bod]r, 
remainder  to  C  and  his  wife  for  their  lives^  and  after  their  death  to  their 
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children^  the/  tben  baring  children,  C  and  his  wife  take  only  an  estate  for 
life,  with  remainders  to  their  children  for  Ufe,  and  no  estate-tail ;  but  bad 
there  been  no  children,  the  devise  being  immediate,  the  children  could 
Aot  take  in  remainder,  and  tlierefore  it  must  be  an  entail  in  the  husband 
and  wife. 

6  Ge.  17»  Wild'8  «Me.    |Vid»  d  Bos.  4i  Pu).  485;  4  TaoM.  313;  I  Balk  ^  Bta. 

461.D 

If  lands  a^  givep  to  a  woman  and  the  heirs  of  the  body  of  her  husband 
wbo  is  then  dead,  it  is  said  that  the  wife  and  the  issue  ot  the  husband  are 
joint-tendnts  for  Ine,  with  remainder  to  the  issue  in  tail ;  for  since  they  are 
named  to  take  in  possession  as  the  wife,  if  they  should  only  take  an  estate 
for  life,  the  donor  would  bare  again  the  land,  though  there  were  still  heirs 
df  the  body  of  tber  husband  in  being,  which  by  the  words  and  intent  of  the 
gift  he  ought  not  to  hare,  since  he  has  given  it  to  the  heirs  of  the  body  of 
&e  husband ;  and  whoever  aftswers  that  description  is  comprised  within 
the  words  of  the  gift. 

3Ron.Abr.416;  6  Ca.  IT. 

A  devised  lands  to  fi  for  life,  remainder  to  trustees  to  preserve  contin- 

fent  remainders  during  the  life  of  B,  remainder  to  the  hdrs  of  the  body  of 
►  lawfully  begotten ;  and  Vemey  doubting  whether  this  was  an  estate  for 
life  in  B  or  taD,  sent  it  as  a  case  to  B.  R. ;  and  notwithstanding  the  testa- 
tor's plain  intention  to  pass  an  estate  for  life,  yet  the  court  held,  that  where 
(he  ancestor  takes  an  estate  for  life,  and  in  &e  same  instrument  a  limits^ 
ticm  is  made  to  his  heirs,  or  to  the  heirs  of  his  body,  the  heir  cannot  be  a 
purchaser,  and  that  therefore  this  was  a  plain  estate-tail. 

Hi].  13  6.  3,  in  B.  R.^  Colson  y.  Colson;  3  Stra.  1135,  S.  C. ;  3  Atk.  346,  S,  C. ; 
Fearae,  ||(7th  edit.)  161 ;  and  vide  aee,  Hodgson  y.  Ambrose,  Dougl.  337.D 

^  If  A  makes  a  feoffment  in  fee  to  the  use  of  himself  for  life,  remainder 
to  the  first  son  of  his  body  begott^i,  and  the  hehrs  male  of  ^e  body  of 
such  first  son,  and  to  the  seccmd,  &c.,  in  like  manner ;  and  for  want  of  such 
issue,  remainder  to  himself  and  the  heirs  of  his  body.  With  remainder  to  B 
in  fee ;  in  this  case,  till  issue,  A  is  tenant  in  tail  general  executed,  with 
remainder  to  B  in  fee«  But,  ijf  he  had  issue  a  son,  then  all  his  estate-tail 
opens  and  lets  in  the  remainder  to  such  son,  and  then  he  is  become  again 
tenant  for  life,  remainder  to  such  first  son  in  tail-^male,  &c.,  remainder  to 
himself  in  tail  general,  remainder  to  B  in  fee.  And  this  arises  upon  the 
construction  of  the  statute  of  uses ;  for  before  that  statute  the  use  bein^ 
nothing  else  but  the  perception  of  &e  profits,  and  no  estate  in  the  land 
itself,  was  not  subject  to  Hhe  same  rules  of  law  by  Which  the  land  itself 
Was  governed,  nor  had  the  cestui  que  uBe  any  other  remedy  than  by  sUb- 
peem  in  Chancexy,  to  compel  the  tenant  of  tiie  land  to  let  him  into  the 
perception  of  the  profits,  or  convey  the  possession  to  him.  And  though 
that  statute,  by  carrying  the  possession  to  the  use,  did  iA  effect  take  away 
and  destroy  the  use,  for  so  much  as  was  executed  in  possession,  yet  it  still 
lefl  in  the  parties  the  same  power  of  limiting  and  appointing  ^e  uses  as 
ihey  had  before.  And  when  the  person  who  was  to  take  the  use  came  in 
essBy  theistatute  supplied  the  place  of  the  Chancery,  and  carried  the  pos- 
session to  the  use,  if  nothing  were  done  in  the  mean  time  to  hinder  the 
rising  of  the  use;  and  thou^  the  estates  were  before  united,  yet  by  an  act 
of  parliament  they  may  well  be  severed  a^ain  to  let  in  the  intermediate 
use,  since  the  statute  executes  the  possession  only  according  to  the  uses 

Vol.  Vni.— 42  2  e  2 
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when  they  happen,  as  well  as  those  that  are  capable  of  being  executed 
presently.  And  therefore  in  that  case,  though  the  wife  of  the  tenant  in 
tail  hath  by  the  intermarriage  title  of  dower,  yet  it  is  defeated  again  by 
the  birth  of  a  son,  which  turns  the  estate-tail  to  an  estate  .for  life  by  the 
terms  of  the  settlement  under  which  only  the  title  of  dower  accrued,  and 
therefore  must  be  subject  to  be  defeated  by  the  terms  of  the  same  settle- 
ment. 

Chndleigh's  case,  16, 133;  11  Co.  83;  Co.  Lit.  98  a;  S  Saond.  382,  386,  387;  Cro. 
£Uz.  345,  amir,''  ||Vide  Gilbert  U.  &  T.  by  Sagden,  p.  127;  Lewis  dem.  Ormond  t. 
Walters,  6  East,  336 ;  and  for  an  abstract  of  a  translation  of  Anderson's  report  of  Chnd- 
leigh's case,  see  Gilb.  U.  &  T.  by  Sagden,  Append.  521,  (3d  ed.)| 

II In  Chudleigh's  case  the  contingent  remainders  to  the  sons  were  estates- 
,  and  therefore  the  subsequent  remainder  to  the  heirs  of  the  body  of  the 
ancestor  was  not  prevented  from  vesting.  But  where  there  is  a  contingent 
limitation  in  fee  absolute,  no  estate  limited  afterwards  can  be  vested.  As 
a  devise  to  A  for  life  without  impeachment  of  waste ;  and  if  he  have  issue 
male,  then  to  such  issue  male  and  his  heirs  for  ever ;  and  if  he  die  without 
issue  male,  then  to  B  and  bis  heirs  for  ever.  In  that  case  the  court  held 
that  the  remainder  to  B  and  his  heirs  was  not  vested,  because  the  prece- 
dent limitation  to  the  issue  of  A  was  resolved  to  be  a  contingent  fee ;  and 
they  took  the  distinction  above  stated,  that  where  the  mesne  estates  limited 
are  for  life  or  in  tail,  the  last  remainder  may,  if  it  be  to  a  person  in  esse^ 
vest,  but  that  no  remainder  after  a  limitation  in  fee  can  be  vested.  But 
although  the  limitation  (a)  to  B  and  his  heirs  was  not  vested,  yet  it  was  a 
good  remainder,  notwithstanding  that  the  preceding  limitation  was  of  a 
contingent  fee ;  for  although  a  fee  cannot  in  conveyances  at  common  law 
be  mounted  on  a  fee,  yet  two  or  more  several  contingent  fees  may  be 
limited  merely  as  substitutes  or  alternatives  one  for  the  other,  and  not  to 
interfere,  but  so  that  one  only  take  efiect,  and  every  subsequent  limitation 
be  a  disposition  substituted  in  the  room  of  the  former  if  the  former  should 
fail  of  enect ;  and  this  sort  of  alternative  limitation  is  quaintly  termed  a  con- 
tingency with  a  double  aspect. 

Loddington  t.  Kime,  1  Salk.  224;  1  Ld.  Raym.  203;  Goodrightv.  Dunham,  Dong. 
251 ;  Doe  dem.  Comberbach  t.  Perryn,  3  Term  R.  484 ;  lyes  y.  Legge,  Ibid.  488,  tn 
notd  f  Doe  d.  Gilman  t.  Elsey,  4  East,  313 ;  and  vide  LethieolUer  y.  Tracy,  3  Atk.  R. 
774.  (a)  Feame,  C.  R.  373,  (7th  ed.) ;  and  vide  Doe  y.  Holme,  3  Wils.  237 ;  Doe  y. 
Scadamore,  2  Bos.  &  P.  289 ;  Crump  y.  Norwood,  7  Taunt.  362 ;  yide  Doe  y.  Fonne^ 
reau,  Doug.  487,  and  note.|| 

^  If  one  makes  a  lease  to  A  for  life,  remainder  to  him  who  first  comes  to 
St.  Paul's  church,  &c.,  this  is  a  good  remainder  in  abeyance  or  contin- 
gency, but  can  vest  in  none  till  he  qualifies  himself  to  take  it  by  coming  to 
St.  Paul's  church  ;  nor  can  any  one  grant  it  away,  though  he  should  happen 
after  to  come  there  first. 

Poph.  5;  Moor,  104;  Perk.  sect.  56;  Dav.  35.' 

^^  If  one  makes  a  feoffment  in  fee  to  the  use  of  himself  and  his  wife,  and 
to  the  heirs  of  the  survivor  of  them,  or  to  the  heirs  of  such  as  die  first ;  this 
is  in  the  nature  of  a  contingent  remainder  to  the  survivor,  or  who  dies  first, 
and  after  the  contingency  happened,  the  heirs  shall  be  in  by  descent;  but 
by  a  feoffment  before  it  takes  place,  the  remainder  will  be  destroyed.  But 
these  contingent  remainders  cannot  be  granted  over,  because  mey  are  in 
no  person  to  grant ;  therefore  where  a  lease  was  made  to  the  husband  and 
wife  for  21  years,  remainder  to  the  survivor  of  them  for  40  years,  and  the 
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husband  granted  away  this  remainder ;  it  was  holden  a  void  grant,  though 
he  survived,  because  till  the  contingency  happened,  he  had  nothing  in  him 
to  grant,  release,  or  surrender.  So,  if  a  lease  be  made  for  life,  remainder 
to  3ie  right  heir  of  J  S  who  is  then  living,  if  the  eldest  son  of  J  S  grants 
this  remainder,  and  then  J  S  dies ;  yet  upon  the  determination  of  the  par- 
ticular estate  tiie  grantor  may  enter,  because  his  grant  was  void,  having 
nothing  in  him  to  grant.  And  in  the  case  of  the  husband  and  wife,  if 
lands  are  ^ven  to  them,  and  to  the  heirs  of  the  body  of  the  survivor  of 
them,  and  they  both  join  in  a  lease  for  21  years,  observing  all  the  circum- 
stances requisite  by  o2  H.  8,  yet  this  lease  shall  not  bind  the  issue  for  the 
above  reason. 

Cro.  Car.  109;  YeW.  85;  Poph.  5;  10  Co.  51 ;  Cro.  Eliz.  580;  1  Leon.  245 ;  Co. 
Lit.  378  b ;  10  Co.  51. 

"A  lease  was  made  to  A,  B,  and  C  for  their  lives,  remainder  to  the  as- 
signs of  the  survivor  of  them  for  99  years.  B  was  tiie  survivor.  It  was 
holden  that  the  99  years  was  an  interest  vested  in  him,  which  he  might 
well  dispose  of,  as  he  thought  fit,  and  not  a  bare  power  only  of  nominating 
one  to  take  it.  For  assigns  is  a  word  proper  for  the  limitation  of  a  further 
interest  to  the  same  party,  in  case  of  a  chattel,  as  heirs  is  for  the  inherit- 
ance, and  yet  both  vest  in  the  party  himself;  for  assigns  are  either  in  fact 
or  in  law,  as  executors,  &c. ;  and  it  appears  before,  that  a  remainder  to 
his  executors  in  such  manner  vests  in  the  party  himself ;  and  so  it  does  in 
case  of  such  a  limitation  to  his  assigns,  who,  for  want  of  an  actual  as- 
signee, will  be  his  executors. 

Clerk  T.  Sydenham,  Yelv.  85;  Plowd.  288.  Vide  mprd.^*  J  Where  a  copyhold  was 
limited  to  the  use  of  husband  and  wife  for  their  natural  lives,  and  the  life  of  the  longest 
liver  of  themi  and  from  and  after  the  decease  of  the  survivor,  to  the  right  heirs  of  the 
survivor  for  ever ;  it  was  held,  that  the  husband  and  wife  took  a  vested  estate,  not  only 
for  their  joint  lives,  but  also  for  the  life  of  the  survivor,  with  a  contingent  remainder  in 
fee  to  the  survivor.    Doe  v.  Wilson,  4  Bam.  &  A.  303. || 

*One  levies  a  fine  to  the  use  of  himself  for  life,  and  after  his  death  to 
the  use  of  his  two  daughters  till  his  son  B  should  return  from  beyond  sea, 
and  should  come  to  the  age  of  twenty-one  years,  or  die  ;  and  after  such 
return  and  age  of  twenty-one  years,  or  death,  which  should  first  happen, 
to  the  use  of  the  said  B,  and  the  heirs  of  his  body  begotten :  B  returns 
from  beyond  sea :  it  was  adjudged,  that  this  was  a  good  remainder,  and 
should  vest  in  him  immediately  upon  his  return,  though  he  was  not  then 
twenty-one ;  for  the  last  disjunctive  or  is  to  be  applied  to  the  whole  sen- 
tence, and  makes  it  disjunctive  in  all,  and  though  his  coming  firom  beyond 
sea,  or  to  twenty-one  years,  are  uncertain,  yet  his  death  is  certain ;  and 
therefore  this  remainder  does  not  depend  altogether  upon  uncertainties. 
And  in  this  case  it  seems  the  heirs  of  his  body  shall  not  take  by  purchase, 
though  his  death  had  happened  first,  and  so  the  remainder  could  not  vest 
in  himself;  for  the  limitation  being  to  him  and  the  heirs  of  his  body,  who- 
ever takes  by  virtue  thereof  must  take  as  from  him,  and  consequently  will 
be.  in  by  descent,(a)  and  not  by  purchase. 

Cro.  Eliz.  269;  Leon.  343;  Co.  Lit.  225;  Ld.  Vouxe's  or  Vaux's  case,  Feame's 
C.  R.  19,  (7th  edit.)  Butler,    (a)  1  Co.  99,  Shelley's  case. 

*  So,  if  one  devises  lands  to  A  for  life,  si  tarn  dm  sola  vixerity  and  after 
her  death  or  marriage,  remainder  over  to  another,  this  is  a  good  remain- 
der, because  it  is  certain  one  of  the  two  contingencies  will  happen.  But, 
if  one  gives  lands  to  A  till  B  comes  to  twenty-one  years  of  age,  and  when 
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B  comef  to  audi  ^;e,  then  to  remain  oyer,  this  remainder  is  contiDgent, 
and  nneeitain  wlictlier  it  will  ewer  rest ;  for  if  B  dies  beibre  such  age,  the 
remainderis  become  roid.  So,^ere  land  is  given  to  a  woman  so  fong  as 
she  Aail  remain  sole,  or  to  A  till  B  comes  from  Bome  to  England^  and 
after  her  marriage,  on  B's  coming  to  England,  then  to  remain  to  C  in  fee, 
these  remainders  are  contingent,  and  uncertain  whether  thejr  shall  ever 
Test  or  not ;  for  if  the  woman  nerer  marries,  nor  B  Qomes  to  Eneland, 
these  remainders  will  not  rest,  but  are  become  void.  So,  if  lanos  are 
deyised  to  one  for  life,  and  if  the  devisee  be  distuifoed,  that  then  the  land 
diall  remain  over  to  another  in  fee,  this  creates  no  remainder  till  such  dis- 
turbance ;  and  if  that  never  happens,  the  remainder  fails  likewise ;  for 
these  remainders  are  not  to  arise  but  upon  such  acts  done ;  and  therefore 
if  they  feil,  so  does  the  remainder. 
dLeoB.89;  SLsoiklSS;  3  Co.  SN>;  Djar,  143. 

^One  levies  a  fine  to  the  use  of  A  and  the  heiis  mal^  of  his  body,  till 
he  or  the  heirs  male  of  his  body  attempt  to  alien  or  seQ,  and  then  to  die 
use  of  B,  &c. :  A  dies  without  issue,  and  without  any  attempt,  &c. ;  B 
will  have  no  estate,  for  his  remainder  was  not  to  begin  but  upon  such  at- 
tempt precedent,  and  that  not  happening,  the  remainder  never  takes  place.' 
^'And  vide  infrtltj  that  a  remainder  to  commence  after  such  attempt  is 
repugnant  and  against  law." 

'Aeton  T.  Hars,  Poph.  97 ;  10  Co.  85.' 

^  A  lease  is  made  to  A  for  life,  remainder  to  B  for  life,  and  if  B  dies  b^ 
fore  A,  that  then  the  land  shall  remain  to  C  for  life,  this  is  a  good  remainr 
der,  if  the  contin^ncy  happens,  otherwise  not ;  and  in  the  mean  time  the 
estate  continues  m  the  lessor,  and  is  not  in  abeyance,  being  expressly 
limited  to  go  over,  if  such  contingency  happens;  tfierefore,  till  it  does 
happen,  noming  is  divested  out  of  the  lessor. 

Plow.  23 ;  3  Co.  30;  Raym.  144 ;  Go.  Lit.  378.' 

<^  A,  by  indenture,  covenants  to  levy  a  fine  to  the  use  of  himself  for  life, 
and  after  his  decease  to  the  use  of  B  his  son,  so  long  and  until  he  attempt 
to  alien,  and  then  to  the  use  of  C,  and  the  heirs  mue  of  his  body  during 
the  life  of  B,  and  immediately  after  his  decease,  to  the  use  of  the  first  and 
other  sons  of  B  in  tail- male  successively,  remainder  to  C  in  tail.  It  was 
objected,  that  no  use  vested  in  C  till  B  attempted  to  alien,  for  the  use  of  C, 
and  all  the  limitations  after,  depend  on  B's  attempt  to  alien.  But  it  seemed 
to  the  court,  that  it  should  be  intended  in  the  limitation  of  the  use,  that 
after  B's  death  without  issue  male,  C  should  have  the  land,  be  there  any 
attempt  to  alien  or  not,  by  reason  of  the  words,  and  immediately  after  hs 
deceoH  to  the  first  son,  «&c. ;  for  the  use  which  was  to  aris^  upon  the 
attempt  to  alien  is  only  restrained  to  the  use  for  the  life  of  B. 

Holcroft's  cue,  Moor,  486:  Sir  T.  Raym.  439,  S.  C.  eltad."  DSee  Feams,  C.  R. 
S41, 9^.|| 

<*If  one  devise  land  to  A  and  the  heirs  of  his  body,  provided  that  if  A 
happen  to  die  without  heirs  of  his  body,  that  then  it  shall  remain  to  B,  this 
is  a  good  remainder  vested  presenfly,  and  no  contingency  at  all,  but  the 
ordinaiy  limitation  of  a  remamder  upon  an  estate-tail.  So,  in  a  lease  for 
life,  upon  condition  that  if  the  lessee  die,  then  it  shall  remain,  &c.,  this  is 
a  good  remainder  executed  presently. 

Hob.  80,  81  $  1  Br.  Abr.  155,  pi.  85 ;  Plowd.  85  a.*'  SBamitE's  Lossee  v.  Casey, 
7  Craikoh,370;  Lippou  ▼.  Hopkins,  1  GaUi0.454;  Arnold  t.  Buffuni,  9  Mason,  90d.ff 
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^One  derises  lands  to  his  wife  during  ber  natural  life,  if  she  does  n6t 

manj ;  but  if  die  marries,  tben  presentfy  after  my  son  A  to  enter  and  en- 

JOT,  to  him  and  the  heirs  male  of  his  body:   it  was  adjudged,  first, 

That  by  this  will,  the  wife  had  an  estate  for  her  widowhood  only ;  secondly, 

Hiat  uus  was  a  remainder  Tested  in  A  presently  to  take  effect  in  posses- 

;non  upon  the  deaih  or  marriage  of  the  wife,  which  should  first  happen, 

and  not  a  contingent  remainder  to  take  effect  only  in  case  the  wife  married. 

Lnxford  ▼«  Cheeke,  3  Ler.  1^5 ;  Sir  T.  Raym.  437,  8.  O.  by  the  name  of  Brown 
Tp  Cotter,  3  Leon*  183.'  [In  Ladjr  Anno  Fry's  case,  i  Ventr.  303,  Hale  ezpmsaed  a 
similar  opimon;  where  he  said,  it  is  all  one  as  if  the  estate  had  beea  doTised  to  her  for 
life,  and  jf  $hc  marries  then  to  remain,  which  had  been  but  an  estate  quam  diu  mh  vix- 
ert/.*— In  a  case  where  a  testator  devised  lands  to  his  wife  during  her  widowhood^  and  if 
Ae  ahouid  marry  agatn^  that  then  his  daughter  should  enter ;  provided  that  if  his  wife 
married  and  survived  his  daughter,  the  estate  should  return  to  her ;  Lord  Hardwicke 
took  a  distinction  between  the  devise  of  an  estate  during  widowhood,  with  remainder 
Dver,  and  a  devise  during  widowhood,  with  remainder  over  on  her  marrying  again 
within  a  Umited  time,  Jordan  v.  Holkham,  Ambl.  309.  Where  there  was  a  devise  to 
a  wife  provided  she  remained  a  widow ;  but  in  case  she  married  a  second  husband,  then 
to  a  testator's  nephew  when  he  should  attain  the  age  of  twenty-three  years ;  it  was 
held,  that  the  widow  bad  an  estate  tiU  the  nephew  attained  the  aae  of  twenty-three 
years,  though  she  married  before.  Doe  v.  Freeman,  1  Term  R.  389.  J  ||  A  devise  over, 
in  the  event  of  a  widow  or  daughter's  marrying  a  Scotchman,  has  been  held  valid. 
Perrin  v.  Lyon«  9  East,  R.  170;  and  see  Feame°s  C.  R.  7,  in  notd^  (7th  ed.V|  /S  A  by 
his  will  gave  all  the  income  of  his  estate  to  his  wife  darinff  widowhood,  to  be  equally 
divided  between  her  and  his  son,  but  if  she  married  then  ne  gave  the  direction  of  his 
son's  education  to  B ;  he  afterwards  devised  a  portion  of  his  estate  to  his  son  specifi- 
cally, and  died,  leaving  his  wife,  (who  afterwards  intermarried,)  his  son,  and  a  grand- 
daughter, the  child  of  a  deceased  son.  Held  that  he  died  intestate  as  to  all  not  specifi- 
cally devised  to  his  son,  that  the  widow  had  no  interest  in  it  after  the  termination  of 
her  widowhood,  and  that  the  grand-daughter  was  entitled  to  a  moiety.  Lessee  of  Pryor 
T.  Dunkle,  3  Wash.  C.  C.  R.  416.    But  see  M'llvaine  v.  Gethan,  3  Wharton,  575.gf 

^  One  devises  lands  in  this  manner :  My  will  is,  to  entail  all  my  lands  to 
my  nephew  A,  and  the  heirs  male  of  his  body,  and  for  default  of  such 
issue,  to  his  brother,  and  the  heirs  male  of  his  body,  &c.,  habendum  to  them 
severally,  and  to  the  heirs  male  of  their  bodies,  to  the  only  intent  and  true 
meaning  of  this  my  will,  and  so  long  as  thev  and  every  of  them  do  per- 
form and  keep  the  true  meaning  thereof  touching  Ihe  entailing  all  my  said 
lands  to  A,  and  the  heirs  male  of  his  body  begotten,  until  he  or  they  make 
any  acts  to  alter  or  discontinue  ihe  estate-tail,  and  then  to  B,  and  the  heirs 
male  of  his  body,  with  other  remainders  over,  and  dies :  A  enters ;  B  dies, 
leaving  issue  U,  and  then  A  levies  a  fine ;  and  it  was  objected  that  C 
could  not  enter,  because  the  remainder  devised  to  his  father  was  contin- 
gent, and  not  to  arise  but  upon  A's  alteration  of  the  estate,  ^nd  not  before 
or  otherwise,  and  Ihen  B  dying  before  that  contingency  happened,  the  re- 
mainder could  not  vest.  But  it  was  adjudged,  that  die  remainder  to  B 
was  not  contingent,  but  an  immediate  devise,  and  that  otherwise  the  intent 
of  the  devisor,  which  was  to  give  to  every  one  in  remainder  successively, 
would  be  destroyed,  though  it  was  holden  that  tiie  limitation  over  upon 
his  alienation  did  not  so  defeat  the  operation  of  the  fine,  as  to  prevent  the 
discontinuance  wrought  thereby,  and  give  him  in  remainder  immediate 
tide  of  entry  thereby ;  for  that  such  clause  tended  to  a  perpetuity,  and  was 
condemned  in  law  upon  the  reason  of  other  cases  there  cited. 

Foy  V.  Hinde,  Cro.  Ja.  696 ;  Jon.  57 ;  Raym.  439.*  JFeame,  C.  R,  (7th  ed.)  356, 
Vide,  as  to  the  repugnancy  and  invalidity  of  restraints  on  alienation  by  tenants  in  tail, 
Litt.  fl.  730,  Fearoe's  C.  R.  357,  note  4  and  iftfrd.\\ 

^*Ay  in  consideration  of  a  marriage  intended  between  B  his  nephew, 
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•a  -lu*  iMft  u  i  mil  Car  -ntsr  It-^sw  bui  afaK- 

acT'^  ';ut  l^tarsL  \t  A  uui  ^  "a^  vu±ir:i:ii  itsrwsiBL  'nmr  cnj^uz^ 
I:  ":j^,  nm  mniuil  ar:^^  v.  &  ami  L  s^r  iitMr  ^t<»s  z^  rcasca  ot 
pi«ul.  *^ir.i.^  ar,  oiarr^^r^  visi  iail '  i*!.  If  'nj±  r^siasu: 

•»-:..  i/:*rf^.  •^ir'ijS.  Zf'  sarrjtrt  wi*  laii :  -t*i:aiae  r:  wis  iiT^rtied  oat  oi 
*i:ut  ^^sxjk  \i  *.zjt  ^:c5t«r:^,  wii^iii  M1&  VL  ^s^aTtf  ex«*!*r::cti,  amd  needed  no 
ryvco>rar^'.a  v^  s^nt  ^ut  "we.  E  it  :f  r  sjii  leca  *  t  wav  ct  rnTfinf  to 
#AK^  firuv^^  n>i:"j  Lr-.ji^  htj  Z3e  wc'i^c  arse :  btecaoae  tie  icamaee  was 
t3r^  ;r"^rx-;,'%l  ^,.-,r--*i-:rnr.'.,c aoi  'r-ir  i«."T:tr»  the  ■::csic-»rati :n  to  nise  the 
r*.«:  ^...i  ^jurr^^^  arai  'r*  aicorT  w.fi-ii  E»:c  be  si^ient.  As  to  the. 
ii^/x/\  pr/ir.%  ±r:^  ti^v.z^  tie  <r.:c^ierarL:fi  cc  BiZbe  ami  blood  safficieiit 
t/>  raudM;  ai  ;«.^  v>  B,  vt»  va:§  A*s  aet^cew.  azid  tLat  it  ir.izht  be  iDdepcndent 
m;  •^f:  r/r.-^r  i.z:i.t;<**',cA,  wL-'.a  were  ii>:t  to  arisf  bet  uprn  the  nuiii^e  had. 
h  A  Um ^.\'j^i^,z^,  was  giren. 

'  Landf  were  s^ed  to  tLe  ase  of  the  husband  and  wife  ix  their  joint 
If  rei(.  and  afiu^  the  death  of  either  of  them,  to  the  heirs  of  the  bodr  of  the 
wife  bjr  tfie  husband  to  be  begotten,  and  tor  defeah  of  sach  issue,  Ae  wife 
msrrivm^  the  h'l^band,  to  the  use  of  the  wife  for  life,  and  after  her  death 
to  the  beir^  of  her  body  begotten ;  the  husband  dies  leaving  issoe  by  the 
Wife^  and  she  iDanie^  again,  and  siifiers  a  coouDon  recoTenr ;  and  the  prin- 
cif>al  queiftion  was,  Whether  this  was  an  estate-tail  executed  in  the  wife,  or 
tliat  the  remainder  was  contingent  ?  It  was  argued,  that  the  remainder  de- 
pending on  their  joint  lives,  and  being  limited  to  the  heirs  of  the  body  of 
one  of  them,  so  that  it  may  be  frostiate,  if  the  wife  sorriTes,  must  needs 
be  contingent ;  because  by  the  death  of  the  husband  the  joint  estate  for  life 
is  deti^rrained,  and  yet  the  remainder  to  the  heirs  of  the  body  of  the  wife 
bv  the  husband  cannot  take  effect,  for  turn  eH  lueres  viveniis.  But  per  cur. 
clearly,  and  with  some  displeasure  at  the  argimient,  the  words  tteirSy  ^c, 
are  not  words  of  purchase,  but  of  limitation  to  the  wife,  and  the  estate  vests 
in  her  presently,  and  is  not  in  contingency ;  as  if  an  estate  be  limited  to  a 
woman  durante  viduUale^  remainder  to  her  heiis  or  the  heirs  of  her  body, 
this  is  a  fec«simple  or  fee^tail  executed  in  her  presently ;  and  though  she 
afterwards  marries,  yet  that  shall  not  destroy  the  estate  tnat  was  well  vested 
and  settled  in  her  before;  and  here  the  remainder  closes  with  the  par- 
ticular estate  to  all  purposes  but  dividing  the  joint-tenancy,  and  is  no  more 
than  an  estate  to  the  husband  and  wife,  and  the  heirs  of  the  body  of  the 
wife.'  ,  "  And  they  seemed  to  rely  upon  the  case  in  Perkins,  where  lands 
were  leased  to  A  and  B  for  the  life  of  C,  remainder  to  the  right  heirs  of  A ; 
then  C  died,  living  A  and  B,  and  after  A  takes  wife  and  died,  living  B. 
It  is  there  said,  that  the  wife  of  A  shall  be  endowed,  because  C  died,  liv- 
ing A  the  husband,  so  that  the  freehold  and  inheritance  were  united  in  the 
husband  during  the  coverture*  Which  case,  if  it  be  law,  may  give  some 
colour  to  the  principal  case.  But  it  seems  to  me  not  to  be  law ;  for  the 
rule  is,  that  wnere  by  possibility  the  particular  estate  may  determine  before 
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(C)  Of  RemaindeiSy  rested  and  contingent. 

the  remainder  can  take  effect,  there  such  remainder  is  contingent ;  and  by 
the  death  of  C  the  particular  estate  is  absolutely  determined,  for  the  re- 
mainder cannot  then  take  effect,  because  A  cannot  have  heirs  during  his 
life.  And  this  is  no  infringement  of  the  other  rule,  that  wherever  the 
ancestor  takes  an  estate  for  nfe,  and  after  in  the  same  conveyance  a  limi- 
tation is  made  to  his  right  heirs,  or  the  heirs  of  his  body  mediately  or 
immediately,  that  in  such  case  the  remainder  vests  in  the  ancestor  himself, 
and  by  consequence  the  heirs  shall  be  in  by  descent,  and  not  by  purchase ; 
for  here,  A  took  no  estate  for  his  own  life ;  and  though  it  was  an  estate  of 
freehold,  yet  it  was  so  limited,  that  without  any  act  or  default  of  his  it 
might  determine  during  his  life ;  and  since  the  life  of  C  was  made  the 
measure  of  the  continuance  of  the  estate  of  A  and  B,  it  is  more  reasonable 
to  give  it  A  after  C's  death,  than  it  is  to  give  it  B  likewise :  but  both  their 
estates  are  to  be  bounded  and  circumscribed  by  the  life  of  C,  and  when  he 
dies,  living  A,  who  can  then  have  no  heir  to  take  the  remainder,  it  seems 
in  reason,  the  remainder  is  destroyed.  So,  in  the  principal  case,  when  the 
estate  is  limited  to  the  husband  and  wife  during  their  joint  lives  j  this  is  no 
absolute  estate  for  their  lives  so  as  to  go  to  the  survivor,  but  the  death  of 
either  of  them  determines  that  estate,  and  th^  remainder  being  limited  to 
the  heirs  of  the  body  of  the  wife  who  survived,  and  can  have  no  heir  dur- 
ing her  life,  seems  to  be  defeated  thereby.  And  note,  they  seemed  to 
agree,  that  if  an  estate  were  made  to  the  husband  and  wife  during  coverture^ 
remainder  to  the  heirs,  or  heirs  of  the  body  of  the  husband,  that  this  was 
a  contingent  remainder.  And  there  seems  no  difference  in  reason  between 
such  a  limitation,  and  where  it  is  durante  viduitatej  or  to  two  for  their  joint 
lives,  or  to  two  during  the  life  of  a  third  person,  with  such  remainder  over; 
because  in  all  those  cases  the  particular  estate  determines  before  the 
remainder  can  take  effect.  And  the  case  in  2  Ro.  Abr.  418,  suprd^  seems 
expressly  to  contradict  the  principal  case,  and  the  reason  of  it.  So  the 
case  supril.  But  in  the  principal  case,  if  the  wife  had  died  first,  there  had 
been  no  doubt  but  the  heirs  of  her  body  had  taken  by  descent,  she  having 
had  the  whole  during  her  life.  And  this  seems  to  differ  much  from  a 
limitation  to  baron  and  feme,  and  the  heirs  of  the  body  of  the  feme ;  for 
there,  whichever  of  them  dies  first,  yet  the  survivor  shaJl  hold  during  life. 
Idea  quare  of  these  matters.  As  to  the  second  point  of  the  case,  if  the 
second  limitation  to  the  wife  should  take  effect,  because  it  was  upon  the 
dying  without  such  issue,  whereas  there  was  issue  so  begotten  living  at  the 
death  of  the  husband ;  the  court  said  there  was  no  colour  for  it,  for  such 
heir  and  such  issue  is  all  one,  for  unless  in  the  heir,  it  is  not  such  issue. 
Note,  this  objection  seems  to  make  the  second  remainder  to  the  wife  con- 
ditional upon  the  husband's  not  leaving  issue  at  the  time  of  his  death, 
which  here  he  did.  But  the  limitation  is  not  confined  to  his  leaving  issue 
at  the  time  of  his  death,  but  is  general,  and  for  default  of  sitch  issue  or 
heir,  and  seems  not  to  differ  firom  the  common  limitation  of  remainders 
after  estates-tail,  and  therefore  may  well  vest  as  a  remainder  in  the  wife 
immediately  upon  the  husband's  death." 

<  Sid.  347 ;  Raym.  136 ;  Keb.  888,  Merrell  y.  Ramsey ;  and  vide  Perk.  s.  337 ;  5  Co. 
9 ;  3  Roll.  Abr.  418;'  ««Perk.  8.  337;  5  Co.  9;  1  Sid.  347."  ||See  Fearne's  C.  R.  33, 
(7th  ed.,)  Batler,  where  the  doctrine  of  the  priocipal  case  (Perkins,  337)  is  vindicated, 
and  Rolle's  distinctions  are  controverted ;  and  Mr.  Feame  thinks  it  the  better  concla* 
sion,  that  Uie  possibility  of  the  freehold  detennining  in  the  life  of  the  ancestor  who  takes 
it,  does  not  keep  the  subsequent  limitation  to  heirs  from  attaching  in  the  ancestor 
himself.]    fiSee  Carver  v.  ^tor,  4  Pet.  1.    An  estate  is  contingent  although  limited 
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tE   Bodk  WPf 


die 


a  feoAoieat  in  £ee  to  ^  ■»  of  hiaidf  fev  life, 

of  «i!h  penoD  and  penf»s  to  v^cb  lie  akd  ikaiK  ibj  pert  of 

feor  fad:e  or  jear%  and  aner  ibr  tiM  pcrfonHMCc  of  kk  faHl  win, 

and  to  the  ■»  of  «i:k  peTsooand  pcnoos  to  vkcai  ke  Ad  bjlHsbstwiD 

rteor  cabCcs,  and  arter  lo  tlie  i0r  of  B  in  taOy  wi&  odier  re* 
orer.  Tbese  naiiiideTS  ae  iimriegrt,  ^k1  wbt  ezerated  in  B 
and  tlie  others  tiD  the  death  U  the  ittMoiy  becane  tke  fieefcr  haft  sack 
fown  that  k j  Us  will  ke  mar  sire  atwaj  tke  wkok  fee^bn^,  ^k1  dieie> 
fere,  tiD  haa  death  it  beine  nnccTtain  wkediCT  tkey  wiH  erer  Test  or  not, 
thej  arast  needs  be  contuaeent,  and  then  the  nse  of  ^  fee  in  ^  Mean 
tiaae  rests  wsin  in  tfie  feodbr.  Bnl  fnnre  in  this  case,  if  ke  afterwards 
makes  a  feoflment  in  fee,  or  ronukits  a  forfeitiire,  if  &ose  in  wwaindi  r  waq 
not  enter  presently:  for  sock  fe<^bient  is  not  in  pm  win  i  of  kis  power; 
and  if  it  be  not  warranted  b j  tkat,  it  caanot  be  good  at  aD.  F<»  if  it 
diooU,  ke  might  tken  deroe^te  from  hb  own  grant,  and  aroid  it  in  wkat 
manner  ke  pleased^  And  if  it  be  so,  thai  those  in  reaaainder  may  enter  ia 
sock  case,  then  their  remainder  most  be  Tested  in  them  before,  and  cannot 
be  contingent ;  for  the  feoflkaent  which  gires  awa^  ^  whole  estate  to  an> 
other,  can  nerer  operate  so  as  to  Test  in  dkem  at  the  same  time  too.  Be- 
sides, the  aecoont  giTen  of  these  remainders  b  inconsistent  with  their  being 
in  contingency;  for  all  contingent  remainders  pass  out  of  die  feoffor  at  tke 
aame  time  with  die  partictdar  estate,  and  are  carried  into  abeyance  till  ike 
contingency  kamens ;  but  here  it  is  sud  the  use  of  the  fee  is  Tested  in  die 
feoflbr  till  his  death,  which  cannot  be ;  therefore,  it  seems  more  reasonabk 
to  construe  these  remainders  to  be  Tested  presently,  tkoi^  subject  to  be 
dtrested  and  taken  out  of  them  by  the  feoSbr,  if  he  pursues  his  power  in 
derising  away  the  whole.  But  if  he  makes  such  fecmnent,  it  sbooki  seem 
he  can  nerer  after  execute  his  power,  for  that  was  inclusiTehr  gjiren  awaj 
and  extinguished  in  the  feofiment,  wketfier  those  in  remamaer  may  enter 
for  the  forfeiture  or  not;  and  if  they  cannot,  then  their  estates  are  abso- 
lutely in  the  jpower  of  the  feoffor,  and  his  reserring  to  himself  a  power  to 
defeat  them  m  such  a  particular  manner  was  altogether  idle>  which  seems 
not  reasonable. 


10  Co.  65,  Leonard  Loris's  case;*'  |WalpdeT. Conway,  BvaBrd.  C.  R.  153,  aM.| 

5 The  cases  above  in  the  margin  are  now  oyemiled,  and  the  law  is  set- 
according  to  the  doctrine  su^ested  in  the  ji^en^by  C.  B.  Gilbert,  yiz*., 
that  where  there  is  a  limitation  for  life  to  file  ancestor,  remainder  to  such 
uses  as  he  shall  appoint,  and  in  defiiult  of  appointment  remainders  over, 
ti)e  power  of  appomtment  does  not  suspend  tiie  Testing  of  the  subsequent 
remainder ;  but  the  estates  vest,  subject  onl^  to  be  divested,  in  part  or  in 
trhole,  by  the  exercise  of  the  power  of  appomtment;  if  the  appointment  is 
not  made,  they  remain  undisturbed. 

Conninffham  r.  Moody«  1  Yes.  sen.  174 ;  Doe  dem.  Willis  t.  M8rtiii»  4  Term  R.  39; 
Maundreirr.  Manndrell,  7  Yes.  567;  16  Yesv  946;  Sngdea  oa  Fowen,  e.  9  and  4; 
and  vide  Foame,  C.  R.  326,  (7tk  edit,)  whers  this  doetrtne  is  WttraodW  shown  not  to 
bo  iaoonsistenl  with  the  dootnne  of  Loddingtoa  r.  Klins^«^r%  pr  3304 
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(D)  Of  Remaioders  in  Abeyance  or  Contingency,  &c. 

filn  2L  will  after  limitations  for  life,  with  remainder  in  tail,  testatrix  de- 
vised that  ^^  in  default  of  such  issue,  to  such  person  as  shcUl  be  the  nearest 
of  blood ;"  held,  that  no  particular  time  being  expressed  when  the  remain- 
der was  to  vest,  the  general  rule  must  prevail,  and  that  it  vested  in  interest 
immediately  on  the  death  of  the  testatrix. 

Stert  Y.  Platel,  5  Bing.  N.  S.  434. 

Where  testator  devised  lands  to  his  wife  during  widowhood,  remain- 
der to  his  nephew  for  life,  remainder  to  the  children  of  the  nephew  as 
tenants  in  common,  and  if  no  child  of  his  nephew  at  the  death  or  marriage 
of  his  widow,  then  over ;  by  a  codicil  he  directed  that  neither  his  nephew, 
nor  any  of  his  children,  should  take  a  vested  interest,  unless  they  should 
attain  21,  and  in  case  any  of  them  should  die  under  that  age,  their  shares 
should  go  to  the  survivors  on  attaining  that  age :  held,  that  the  interest  of 
the  children  were  contingent  on  attaining  that  age. 

Russel  T.  Buchanan,  7  Sim.  628.   See  2  Cr.  &  Mees.  561. g' 

(D)  Of  Remainddra  in  Abeyance  or  Contingency ;  what  Estate  is  sufficient  to  support 
them;  when  they  are  to  take  Effect;  and  by  what  Means  they  may  be  destroyed 
or  preyented  from  coming  in  a»e  ,*  and  therein,  of  Remainders  by  way  of  execu- 
tory Devise  or  future  Interest. 

^'  A  CONTINGENT  remainder  must  vest  during  the  particular  estate,  be- 
cause if  remote  contingencies  should  be  allowed  to  hang  over  titles,  no 
man  would  know  when  he  was  safe  in  his  purchases.  The  law,  therefore, 
has  appointed  how  long  such  contingencies  are  to  expect,  which  is  only 
during  the  continuance  of  the  particular  estate,  and  then  the  remainder 
must  come  in  being ;  since  remainder  ex  vi  temdm  signifies  a  remaining 
part  of  a  particular  estate  preceding.  Whether  such  particular  estate  de- 
termine by  effluxion  of  time,  or  by  merger  of  the  particular  estate  in  a 
greater,  it  is  all  one ;  for  if  the  contingent  remainder  do  not  vest  before 
such  merger,  it  can  have  no  being  afterwards ;  since  the  particular  estate 
is  the  sole  limitation  on  which  the  remainder  is  to  take  place. 

"  Contingent  remainders  arise  either  at  common  law,  or  by  way  of  use, 
and  are  also  to  be  destroyed  two  ways :  first,  by  the  merger  of  the  par- 
ticular estate  which  supports  them ;  for  the  particular  estate  being,  as  hath 
been  said,  the  sole  time  of  limitation  in  which  these  contingencies  are  to 
take  place,  the  merger  of  that  estate  is  the  destruction  of  the  remainders;  and 
this,  whether  such  remainders  be  limited  at  common  law  or  by  way  of  use. 
But  then  every  particular  estate  upon  which  such  remainders  depend  must 
be  taken  away ;  for  the  remainder  is  the  remaining  part  of  each  particular 
estate,  when  there  are  more  than  one  in  the  limitation ;  and  each  particular 
estate  is  the  time  appointed  by  law  when  such  contingent  remainaers  are  to 
take  place ;  and  therefore  the  destroying  of  one  of  these  particular  estates  is 
no  destruction  of  the  remainder.  Hence  it  is,  that  if  an  estate  be  limited 
to  A  for  life,  remainder  to  B  for  life,  with  contingent  remainders  over ;  if 
A  makes  a  feoffment,  this  does  not  destroy  the  contingent  remainder, 
because  B  hath  a  right  to  enter  and  re-contmue  his  estate,  which  there- 
fore in  judgment  of  law  subsists  in  him ;  and  therefore  that  estate  is  not 
fone  within  the  compass  of  which  the  contingent  remainder  is  to  vest, 
o  it  is,  if  B  had  only  a  right  of  action ;  (a)  as  if  a  descent  had  been  cast 
upon  the  heir  of  the  feofiee  of  A,  and  put  B  to  his  real  action ;  because  he 
who  hath  the  right  to  the  estate,  hath,  by  the  better  opinion,  in  judgment 
of  law,  the  estate  in  him. 
S  Roll.  Abr.  796 ;  Wegg  t.  Villers,  1  Ventr.  188.''  ||(a)  But  in  Thomson  t.  Leach, 
Vol.  VIIL— 43  2  F 
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used  «h«m  is  is  mriMA  u  a  bcr  ri^t  of  atdMcJ] 
**  Secor.rilT,  ^T^i.h  c./C*in2»riit  r*:mainJ«?r  ainsing  by  waj  of  osc,  maj  be 
a!^o  desttmf^  bj  takir.z  aw2T  the  seUin  out  of  wLich  the  me  anseth.  For 
The  f9cxt)*jt  oi  the  27  IL  S  hath  executed  die  seisin  of  the  feoCse  to  die  uses 
limit^  ;  v>  that  if  there  be  no  sebin  at  the  time  when  the  use  is  to  take 
pbee,  siurh  iMe  aiust  be  de«trr*T»-rl,  because  no  seism  or  lirmi  wifni  can  be 
executed  to  it ;  and  rh<>refore,  if  the  penoa  in  whom  the  legal  seisin  is 
made  a  feotfrnent  tor  value  without  nodce,  such  feoAee  comes  into  a  nod 
title  at  law,  and  there  is  no  Ks»yn  in  equity  to  take  il  firom  him ;  and  bjr 
consequence,  in  «ch  case*,  the  seisin  out  of  which  the  nse  ariseth  is  de- 
stroyed. And  therefore,  if  a  man  corenants  to  stamd  seised  to  the  use  of 
hiimielf  and  his  heirs,  till  an  intemifrd  marriage  of  hts  son  takes  cfiect ;  and 
after  the  marriage,  to  the  use  of  his  son  for  his  lite,  remaander  to  his  wife 
for  her  life,  with  contingent  remainders  to  the  issue  of  die  marriage,  the 
fitffaer  makes  a  fieoffinent  in  fee  for  value,  withoat  notice  of  ^  uses  brfoie 
soch  marriage,  snA  uses  are  destroyed ;  and  though  the  marriage  takes 
eAect,  they  can  nerer  ari<«,  because  the  seisin  out  of  wfaidi  die  uses  were 
to  arise  is  destroyed.  Otherwise  it  is,  if  the  feoflSnent  had  been  without 
value,  or  with  notice ;  because  such  feoffees  had  only  acquired  a  seisin, 
which  equity  would  make  liable  to  the  uses  as  a  mere  substitute  €f  the 
feoffor.  The  same  law  of  a  lease  for  years,  reserving  rent  fcnr  the  time  of 
the  continuance  of  such  lease ;  because  such  lease  is  valuable.  Otherwise, 
of  a  lease  for  years,  reserving  no  rent,  because  for  no  valuable  consideTa- 
tion* 

*^If  a  man  makes  a  feoffment  to  J  S,  to  the  use  of  himself  for  life,  remain- 
der to  his  daughter  on  her  marriage  for  her  life,  remainder  to  her  first  son, 
remainder  to  his  own  right  heirs  ;  if  he  makes  a  feoffinent  in  fee,  or  grants 
the  reversion  without  value,  that  will  not  displace  the  contingent  remain- 
ders, because  the  feoffee  comes  in  as  a  Tolunteer,  and  therefore  shall  not 
disturb  a  valuable  settlement.  But,  if  such  feoffor  and  J  S  join  in  a  feofl*- 
ment  for  value  without  notice,  it  will  destroy  the  remainders  for  the  former 
reason.  But,  if  he  himself  makes  a  feoffment  for  value  without  J  S,  such 
contingent  remainders,  by  the  better  opinion,  will  arise  out  of  the  first 
livery  to  J  S,  if  they  happen  within  the  life  of  the  daughter,  which  is  called 
the  icintUla  juris  in  J  S,  to  be  executed  to  the  contingent  uses.  The  reason 
of  which  is,  that  mnce  there  is  a  particular  estate  still  continuing  in  the 
daughter,  within  the  compass  of  which  the  contingent  remainders  may  still 
vest;  and  since  before  die  statute  there  was  a  seisin  continuing  in  the 
feofl*ee,  and  the  intention  of  the  statute  was  to  preserve  and  not  to  destroy 
the  estate  ;  therefore,  in  support  of  the  statute,  the  law  rather  will  suppose 
a  seisin  in  feoffees  to  be  executed  to  the  contingent  uses,  if  they  happen 
within  time,  than  suffer  such  contingent  uses  to  be  destroyed  by  limitations 
subsequent  to  them. 
2  Roll.  Abr.  796,  Wegg  v.  Villers.''  iVlAe  Tearae's  C.  R.  (7th  ed.)  287,  296. J 
**  Let  us  in  the  next  place  see  by  what  means  these  contingent  remain- 
ders may  be  destroyed  or  prevented  from  ever  arising."  *  And  here  the 
rule  is,  that  if  the  contingent  remainder  cannot  vest  either  during  the  par- 
ticular estate,  or  at  the  instant  of  the  determination  thereof,  such  remainder 
is  for  ever  destroyed.  The  reason  whereof  seems  to  be,  to  prevent  the  in- 
convenience and  danger  that  might  otherwise  ensue  to  purchasers  by  allow- 
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in^  such  remainders  to  take  place  wherever  they  happened ;  for  if  but  the 
latitude  of  a  day  were  given  to  their  resting,  after  the  particular  estate 
ended,  they  mignt  as  well  arise  one  hundred  years  after,  the  reason  of 
such  aJlowance  being  the  same  ;  and  since  by  the  limitation  they  ought  to 
vest  when  the  particular  estate  determines,  if  they  cannot  so  do  they  shall 
never  after  take  effect,  be  they  limited  either  at  common  law  or  by  way 
of  use. 
Co.  134,138;  Poph.  83.* 

^  A  contingent  remainder  may  take  effect  in  some  and  not  in  all  the  per- 
sons to  whom  it  is  limited,  according  as  some  may  come  in  being  before 
the  termination  of  the  particular  estate,  and  others  not,  and  they  take  jointly 
notwithstanding  the  difference  of  time. 

Wager  v.  Wager,  1  Serg.  &  R.  374.gr 

^  Therefore,  where  one  made  a  feoffment  in  fee  to  the  use  of  himself  for 
life,  and  after  to  the  use  of  his  first  son  and  his  heirs ;  the  father  and  feof- 
fees, before  any  issue,  enfeoffed^I  S  and  bis  heirs,  for  a  valuable  considera- 
tion, without  notice,  and  then  the  father  died  leaving  issue  a  son  who  enters ; 
by  the  better  opinion,  the  contingent  use  to  the  son  was  destroyed ;  be- 
cause by  the  feoffment  the  particular  estate  was  determined,  and  the  son 
not  being  in  esse  to  take  advantage  of  the  forfeiture  and  wrong  done  to  his 
remainder,  shall  never  after  set  it  up  against  the  purchaser ;  and  the  feof- 
fees, by  their  joining  in  the  feoffment,  have  excluded  themselves  of  any 
entry  to  revive  the  remainder,  if  that  were  necessary,  as  a  release  by  them 
after  the  feoffment  of  the  father  would  likewise  have  done.(a) 

2  Leon.  178.     (a)  2  Roll.  Abr.  797.* 

"  One  made  a  feoffment  in  fee  to  the  use  of  himself  for  life,  remainder  to 
the  use  of  his  eldest  son  in  tail,  remainder  to  his  own  right  heirs,  and  before 
issue,  suffered  a  recovery,  and  died  leaving  a  son.  It  was  holden,  that  in 
this  case  the  son  should  not  avoid  the  recovery  by  32  H.  8  ;  because  the 
remainder  was  not  in  him  at  the  time  of  the  recovery,  as  by  the  words  of 
the  statute  it  ought  to  be.  But  it  was  holden,  that  he  might  avoid  the  re- 
covery by  the  common  law ;  because,  says  the  book,  the  recompense  could 
not  extend  to  such  remainder  as  was  not  in  esse  at  that  time.  But  this  is 
against  the  express  resolution  of  the  cases  after  mentioned ;  for  a  common 
recovery  is  now  but  a  common  assurance,  and  therefore  if  tenant  in  tail, 
remainder  to  the  right  heirs  of  J  S,  suffers  a  common  recovery,  living  J  S, 
yet  the  remainder  is  barred,  though  it  was  then  in  abeyance,  and  the  re- 
compense in  value  could  not  extend  to  it. 

2  Leon.  224;   1  Co.  136  a;   6  Co.  42  a;  2  Roll.  R.  217;   Poph.  139,  Cop  wood's 
case;  i  Leon.  260,  contra  per  Wray.*' 

'  A  had  issue  B  and  C  his  sons,  and  made  a  feoffment  in  fee  to  the  use 
of  himself  for  life,  and  aftier  to  the  use  of  the  feoffees  and  their  heirs  during 
the  life  of  B,  remainder  to  the  use  of  the  first,  second,  and  other  sons  of 
B  in  tail-male,  remainder  to  the  use  of  C  and  the  heirs  of  bis  body,  re- 
mainder to  his  own  right  heirs,  and  dies ;  the  feoffees  enfeoffed  B  in  fee, 
without  consideration,  and  with  notice  of  the  first  uses,  and  after  B  hath 
issue  a  son,  and  if  he  was  barred  by  the  feoffment  of  the  feoffees,  was  the 
question  ?  It  was  adjudged,  upon  solemn  argument  in  the  Excheauer 
Chamber,  that  he  was  barred ;  for  the  feoffment  of  the  feoffees  divested  all 
the  estates  and  future  uses,  and  though  B  had  notice  this  was  not  material, 
the  estate  out  of  which  the  uses  were  to  arise  being  divested  and  gone ; 
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and  the  new  estate  given  by  the  second  feoflment  shall  not  be  subject  to 

the  uses  limited  by  the  first  feoffment ;  and  there  being  no  son  of  B  to  enter 

when  the  particular  estate  determined,  as  in  this  case  it  did  by  the  feofi^ 

ment,  which  was  a  forfeiture  thereof,  he  shall  never  enter  after ;  for  the 

statute  27  H.  8,  c.  10,  executes  no  uses  but  when  the  estate  continues  in 

the  feoffees  to  serve  them,  and  not  when  that  is  divested,  and  the  use 

itself  turned  to  a  right.     Also  it  was  held  in  the  same  case,  that  if  there  had 

been  no  alteration  of  the  possession,  but  that  B  had  died  before  the  birth 

of  his  son,  he  should  never  after  have  the  estate,  the  remainder  to  C  bein^ 

then  executed,  and  the  son  of  B  bom  out  of  due  time.(a)    And  they  agreed 

that  the  preserving  such  contingent  uses  would  create  perpetuities,  and 

tend  to  the  destruction  of  families,  who,  upon  no  occasion  whatever,  could 

dispose  of  their  estates. 

Co.  ISO;  Poph.  70,  Chndleigfa^s  case.'  [Seeyarious  obsenrations  on  and  argaments 
drawn  from  Chndleigh's  case,  in  Feame,  300,  301,  (7ih  ed.,)  where  Mr.  Feame  contro- 
verts the  notion  of  the  necessity  of  an  aetual  entry  to  revest  contingent  uses,  which  hare 
been  divested ;  and  vide  Butler's  note.  Ibid.  391,  et  infrd^  « (a)  Vide  stat.  10  &  11  W, 
3,  c.  16,|N»/,349.' 

*  A  tenant  for  life,  remainder  to  his  first,  second,  and  other  sons  in  tail* 
male  successively,  remainder  to  B  for  life,  and  so  to  his  first,  second,  and 
other  sons  in  tail-male ;  then  B  having  issue  a  son,  and  A  no  son,  A  cuts 
timber  trees ;  the  son  of  B,  who  is  then  tenant  in  tail,  shall  have  them,  for 
the  property  thereof  is  in  him  by  reason  of  his  inheritance,  and  the  re« 
mainder  to  Uie  first  and  other  sons  of  A  is  no  impediment,  being  but  a  possi- 
bility, which  may  never  happen,  and  is  of  no  regard  till  it  does  happen, 
but  may  be  destroyed  by  feoffment,  &c.(6) 

Roll.  Abr.  119,  Uredal  v.  Uredal.  (6)  It  is  proper  to  observe,  that  Chancery  will 
not  admit  of  waste  hj  collusion  between  tenant  for  life  and  the  person  entitled  to  the 
first  rested  estate  of  inheritance  to  the  prejudice  of  sons  not  in  etse.  See  the  case  of 
Garth  and  Sir  John  Hind  Cotton,  1  Yes.  534,  546. 

'  One  made  a  feoffment  in  fee  to  the  use  of  himself  and  his  wife,  and  to 
the  heirs  of  the  survivor  of  them,  and  after  the  husband  made  a  feoflment 
in  fee,  and  died ;  the  wife  entered,  and  enfeoffed  a  stranger,  and  died ; 
and  the  question  was.  Whether  by  the  wife's  entry  the  fee  should  vest  in 
her,  being  the  survivor,  so  as  her  issue  might  enjoy  it?  It  was  adjudged, 
that  the  husband's  feoffment  had  destroyed  this  future  contingent  use  of  the 
fecT;  for  whatever  cannot  accrue  at  the  time  of  the  death  of  the  party  who 
first  dies,  cannot  afterwards,  by  any  act,  be  revived ;  and  though  in  this 
case  the  wife  had  a  joint  estate  for  life  with  her  husband,  yet,  during  the 
coverture,  she  was  bound  by  his  feoffment,  and  so  could  not  prevent  the 
destruction  of  the  contingent  fee,  which  was  not  to  take  effect  till  the  death 
of  one  of  them.(c) 

Cro.  Car.  153;  Bigvot  y.  Smith,  3  Mod.  309 ;  S.  C.  cited,  Ld.  Raym.  316;  S.  C. 
cited.  Vent.  189 ;'  ||ana  vide  Corbet  y.  Tichbourne,  3  Salk.  576,  which  is,  howeyer,  dis- 
tinguishable. ||  *  (c)  In  this  case  the  particular  estate  was  not  subsistinff  at  the  husband's 
death,  when  the  fee  should  haye  vested,  for  his  second  feoffment  had  destroyed  it  during 
the  coverture ;  and  though  the  wife's  right  of  entry  took  effect  at  the  instant  the  re- 
mainder should  have  vested,  yet  it  was  insufficient,  for  it  should  have  been  then  actually 
existing.    Feame,  389,  (7th  edit.) 

'  So,  where  one  hath  issue  two  sons,  B  and  C,  and  makes  a  feoffment  in 
fee  to  the  use  of  himself  for  life,  remainder  to  the  use  of  C  for  life,  remain- 
der to  the  first  son  of  C  who  should  have  issue  of  his  body,  and  to  his 
iieirs  for  ever ;  and,  for  deiaidt  of  such  issue,  to  the  use  of  the  first  daugh- 
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ter  of  C  who  should  have  issue  of  her  body,  and  to  her  heirs  for  ever;  and 
so  to  the  second,  &c.,  remainder  to  the  ri^ht  heirs  of  C  for  ever,  and  dies ; 
C  enters,  and  hath  issue  a  son,  who  dies  without  issue ;  then  after  C 
levies  a  fine  with  proclamation,  and  B  enters  as  for  a  forfeiture  of  his 
estate  for  life  ;  it  was  adjudged  against  B,  for  the  fee  vested  presently  in 
G,  and  the  oihev  limitations  were  but  contingent,  and  so  barred  and  de- 
stroyed by  the  fine,  there  being  then  none  in  esse  to  take  them,  and  then 
the  fee  was  immediate  to  his  estate  for  life,  and  so  the  fine  good,  and  no 
forfeiture. 
Cro.  Car.  364,  Boreton  v.  Nioholls. 

^  If  one  make  a  feofiment  in  fee,  or  covenant  to  stand  seised  to  the  use 

of  himself  for  life,  and  after  to  the  use  of  his  first  son  in  tail-male,  &c., 

and  before  the  birth  of  any  son,  make  a  feoffment  in  fee,  this  destroys  the 

contingent  remainder  to  the  son,  so  that  it  can  never  after  arise. 
Cro.  Ja.  168,  Bell's  case  cited. 

^  One  made  a  feofiment  in  fee  to  the  use  of  himself  for  life,  remainder  to 
the  use  of  his  wife  for  life,  remainder  to  A  his  eldest  son  for  life,  remainder 
to  the  eldest  issue  of  A  which  should  be  at  the  time  of  his  death,  remainder 
to  C  in  fee ;  A  hath  issue  B  his  eldest  son ;  the  feoffor  dies ;  his  wife  re- 
leases to  A  for  years,  and  he  makes  a  feoffment  in  fee  to  D,  to  whom  C 
levies  a  fine ;  ihe  wife  dies,  then  A  dies ;  it  was  adjudged  that,  by  this 
feofiment,  the  remainder  to  the  eldest  son  of  A  which  should  be  at  the 
time  of  his  death  was  destroyed,  though  he  had  then  a  son  actually  bom ; 
because  it  was  contingent  and  uncertam  whether  that  son  would  continue 
to  be  his  eldest  at  the  time  of  his  death ;  for  he  might  die,  and  another  be 
his  eldest ;  and  therefore  the  remainder  could  not  vest  in  him  in  his  father^s 
life,  and  by  consequence  being  in  contingency  was  destroyed  by  the  feoff- 
ment, which  determined  the  particular  estate  before  the  remainder  could 
take  place.  But  note,  if  the  wife  had  entered,  this  had  revived  the  con- 
tingent remainder,  for  her  right  of  entry  was  sufficient  for  that  purpose ;  or 
if  she  had  survived  A  then,  though  she  had  died  before  entry,  yet  might 
the  feoffees,  after  her  death,  enter  and  revive  the  contingent  remainder. 

Cro.  Eliz.  630 ;  Moor,  pi.  726 ;  Smith  v.  Belay,  Lit.  R.  291,  like  case ;  2  Roll.  Abr. 
794. 

^  A  makes  a  lease  for  life  Iw  indenture,  with  livery  to  B,  and  if  it  fortune 
B  to  marry  any  wife  who  shall  survive  him,  then  the  land  shall  remain  to 
such  wife  for  her  life ;  proviso  if  B  does  not  in  writing,  or  last  will,  declare 
his  mind  that  she  shall  have  it,  then  it  shall  not  remain  to  her ;  B  before 
marriage  makes  a  feoffment  to  C,  to  whom  A  levies  a  fine,  and  suffers  a 
recovery,  and  after  B  marries,  and  makes  a  declaration  that  his  wife  shall 
have  the  remainder,  &c. ;  then  he  and  his  wife  levy  a  fine  to  C,  and  after 
he  makes  another  like  declaration  and  dies ;  and  his  wife  enters.  And  by 
certificate  of  two  judges  to  the  Chancellor,  her  remainder  was  destroyed 
by  the  feoffment,  because  the  freehold  was  thereby  determined  before  the 
remainder  could  take  effect ;  also  the  possibility  of  the  wife  was  inclusively 
given  away  in  the  fine,  and  then  the  declaration  was  to  no  purpose.  And 
so  it  seems  it  would  have  been  if  he  had  made  such  declaration,  and  after 
had  made  the  feoffment,  for  that  declaration  had  only  made  the  remainder 
absolute  to  the  wife  who  should  survive  him,  which  being  contingent,  and 
imcertain  who  that  would  be,  would  be  barred  and  destroyed  by  the  feoff* 

ment. 
Moor,  pi.  760,  Powle  v.  Veer,* 

2f2 
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kidieweofBliissoBibr  liie,  iimmi^t  to  die  next  keir  of  die  body  of 
B  aodChifl  vile  for  li^«  raauiider  to  die  next  heir  of  ^  ssud  heir  begot- 
ten, and  far  de&ah  of  such  bne  to  the  use  of  ^  hevs  of  the  body  irf  B 
md  C  his  vile  far  the  hie  mad  lires  of  erery  waA  heir  or  heiis,  and  far 
de£ialt  of  floch  heirs,  to  the  nse  of  the  heirs  of  ^  body  of  B,  remainder  to 
the  right  heirs  of  B ;  and  if  any  one  of  the  said  heirs  AaD  let,  set,  alien, 
or  mortgage  his  right,  title,  or  iaierest,  or  snfler  any  recoreiy  to  be  had 
against  him  by  his  consent,  &c.,  that  then  the  use  linuted  to  such  heir  diall 
be  Toid  during  his  life,  and  die  feoflees  shaD  thencefordi  be  seised  to  die 
use  of  the  heir  apparent  of  soch  oficnder,  as  if  he  were  dead«  A  dies;  B 
hath  isne  by  C  a  son  named  D,  and  dies,  m  31  H.  8.  C  dies ;  D  enters, 
and  hadi  tane  two  sons,  E  and  F ;  dicn  D,  4  Ebz.,  by  indenture  and  fine 
conveys  to  the  defiendant  with  warranty,  arid  afterwards,  6  Eliz.,  £  levies 
a  fine  to  him  with  warranty  likewise.  Afterwards  E  hath  two  sons,  who 
are  now  hying.  The  heir  of  the  sarriror  of  the  feoflees  within  five  years 
after  the  fiill  age  of  F,  and  seven  years  after  the  fine  levied,  enters  to  re- 
vive the  use  limited  to  F  who  enters,  and  lets  to  the  phdntifi'.  And  by 
GeofiHes,  J.,  B  had  an  estate-tail,  because  the  estates  are  limited  to  go  ia 
a  course  of  descent  from  heir  to  heir  of  his  body.  But  by  Gawdy  and 
Southcote,  J.,  every  issue  of  B  and  C  hath  estate  for  life  successively,  with 
a  remainder  in  tail  expectant,  as  heirs  of  the  body  of  B,  and  such  remain- 
der in  tail  shall  not  be  executed  in  possesaicm  by  reason  of  the  mesne  re- 
mainders  for  life  limited  to  the  heirs  of  the  body  of  B  and  C  for  their  lives, 
which,  though  they  are  but  contingent,  shall  hinder  the  closing  of  the 
estate  for  life,  with  the  remainder  in  ^il  in  possession.  But  by  Wray,  C.  J., 
and,  as  it  seems,  the  better  opinion,  B  and  C  have  but  estates  for  life  by 
express  limitation ;  but  the  remainder  to  the  heirs  of  the  body  of  B  whi<^ 
is  an  estate-tail,  closes  with  their  estates  for  life,  and  gives  them  an  estate- 
tail  in  possession,  subject  to  open  and  let  in  the  contingent  remunders  to 
the  heirs  of  the  body  of  B  and  C  for  their  lives  respectively ;  then  D  by 
his  fine  severs  his  two  estates,  forfeits  his  estate  for  life,  and  lets  in  £  his 
heir  apparent  for  his  life,  and  £  by  his  fine  lets  in  F  his  then  heir  apparent 
by  purchase,  which  the  sons  of  £  bom  after  shall  not  divest.  But  by 
deofTries,  J.,  £  being  in  by  forfeiture  of  D  his  father,  his  estate  shall  not 
be  again  subject  to  the  forfeiture  by  his  alienation ;  or,  if  it  be,  yet  F  can 
have  no  more  than  £  had  at  tbe  time  of  the  forfeiture,  which  was  but  dur- 
ing the  life  of  D  his  father,  and  not  the  inheritance  in  tail,  for  that  con* 
tinned  in  D  subject  to  no  forfeiture.  As  to  the  regress  of  the  feofi*ees, 
OeoiTries,  J.,  held  that  F  taking  in  his  turn  as  heir  of  the  body  of  B  and  C 
which  was  contingent,  they  ought  to  enter  to  revive  the  use  to  him,  but 
that  their  entry  by  fine  and  nonclaim  was  barred.  Southcote,  J.,  thought 
they  could  not  enter  at  all,  because  the  statute  takes  out  all  the  right  from 
them,  but  that  F  might  enter,  and  was  not  bound  to  the  five  years,  having 
no  right  at  the  time  of  the  fine  levied,  bis  right  coming  by  the  fine  of  £ 
as  the  causa  causans.  But  Wray  was  clear,  mat  no  estate  was  left  in  the 
feoflees  to  warrant  their  entry ;  but  that  the  contingent  uses,  when  they 
happen,  should  vest  without  such  entry :  then,  when  D  levied  a  fine,  he 
gave  an  estate  of  inheritance  to  the  defendant,  bavins  the  entail  and  fee 
annexed  to  his  estate  for  life,  and  £  by  his  entry  could  gain  only  an  estate 
for  life  as  next  heir  apparent  according  to  the  will,  afld  by  his  fine  he  could 
give  only  that  estate  for  life,  and  so  by  the  fine  of  D  the  right  of  the  entail 
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and  fee  were  clearly  barred  and  gone ;  and  by  the  fine  of  E  his  estate  for 

life  was  gone ;  and  so  F,  to  whom  no  estate  wa«  specially  limited,  but 

who  was  to  take  only  as  heir  apparent  to  £,  had  no  cause  to  enter.     Quare 

of  this  case. 

1  Leon.  356,  Mannliigr  y.  Andrews.  Vide  1  Co.  136 ;  Mo.  371,  that  Bueh  limitationi 
of  perpetual  freehold  are  against  law  and  void ;  because  themby  lords  would  lose  their 
waraaihips,  escheats,  &c.  Ideo  muerej**  g  And  Tide  Litt.  s.  720,  FeamOi  C.  R.  257,  note 
ir.    Vide  ace.  Feame,  C.  R.  300«  301,  (7th  ed.}|| 

'  One  deyised  lands  to  A  for  life,  and  after  to  the  next  heir  male  of  A 

and  the  heirs  male  of  the  body  of  such  neict  heir;  A  having  issue  B  his 

son,  made  a  feofiment  in  fee  to  C  upon  whom  B  entered :  it  was  adjudged, 

first,  that  this  was  good  as  a  contingent  remainder ;  secondly,  that  by  this 

feoffment  of  A,  who  was  but  tenant  for  life,  the  contingent  remainder  was 

destroyed,  for  every  remainder  ought  to  vest  either  during  the  particular 

estate,  <^  at  least  eo  mdanH  that  the  particular  estate  determines ;  and  here 

by  the  feofiment  the  estate  for  life  of  A  was  determined  by  forfeiture; 

and  since  the  remainder  could  not  then  take  efiect,  for  rum  est  hares  vivenr 

tiSy  it  can  never  after  rise« 

Co.  66;  Cro.  Eliz.  453;  Hob.  338;  and  vide  3  Leon.  919;  Moor,  104;  3  Sid.  67.* 
(Vide  Blackbom  v.  Stables,  3  Ves.  &  B.  371.|| 

^'  So  it  is,  if  a  lease  be  made  to  A  for  life,  remainder  to  the  right  heirs 
of  J  S,  if  A  makes  a  feoffment  living  J  S,  the  remainder  is  gone.  But  in 
these  cases,  if  A  had  been  disseised,  yet  the  remainder  might  have  taken 
place ;  for,  as  the  rieht  of  the  particular  estate  was  subsisting,  so  the  right 
of  the  remainders  which  depended  upon  it  was  in  the  same  condition,  and 
A  by  his  re-entry  shall  restore  not  only  his  own  estate,  but  the  contingent 
remainders  likewise.  But  in  that  case,  if  J  S  dies,  and  then  A  dies,  be- 
fore any  re-entry,  then  the  feoffees  must  enter  to  revive  the  use  to  his  right 
heirs ;  because,  until  such  entry,  the  disseisin  continues,  and  the  use  to 
draw  after  it  the  possession,  until  that  possession  be  restored,  it  cannot  be 
carried  to  the  use,  and  none  have  right  to  the  possession  but  the  feoffees. 

1  Co.  130  b,  134  b,  135  b,  139  a;  3  Sid.  67.'' 

^If  one  makes  a  gift  in  tail  to  A,  remainder  to  the  right  heirs  of  J  S, 
and  A  makes  a  feoffment  in  fee,  and  then  J  S  dies,  and  suter  A  dies  with- 
out issue,  yet  the  right  heirs  of  J  S  ehall  never  have  the  remainder ;  for 
by  the  feonment  of  A,  the  estate-tail,  and  all  remainders,  were  discontinued 
and  vested  in  the  feoffee,  and  there  was  not  any  particular  estate  in  fact, 
or  in  right,  to  support  the  remainder  when  it  should  happen ;  and  upon  the 
death  of  J  S  this  remainder  was  as  capable  of  vesting  as  a  remainder  as 
ever  it  could  be  after,  his  right  heir  being  then  certainly  known ;  but  since 
by  the  feoffment  of  A  the  whole  estate-t^l,  and  the  right  of  it,  as  to  him- 
self, was  determined,  and  yet  the  remainder  could  not  then  take  effect,  it 
shall  never  afterwards.  Otherwise  it  would  be,  if  A  had  only  been  dis- 
seised, for  then  the  ri^t  of  the  estate-tail  had  preserved  the  right  of  the 
remainder.  And  so  it  seems  the  law  is  at  this  day  upon  a  feofiment  to 
the  use  of  A  in  tail,  remainder  to  the  right  heirs  of  J  S. 

Co.  135  b;  and  vide  3  Roll.  Abr.  796;  2  Sid«  64, 139;  Vent  188. 

^  A  tenafit  for  life,  i^emainder  to  his  first  son  in  tail,  remainder  to  B  for 
life,  remainder  to  his  first  son  in  tail;  A  having  a  son  accepts  a  fine  ilrom 
B  and  &en  makes  a  feofiment  in  fee,  and  then  B  has  issue  a  son  bom: 
the  remainder  to  him  is  not  destroyed ;  fer  the  acceptance  of  the  fine  dis» 
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placed  nothing ;  and  though  the  feoflfaieot  displaced  all  the  estates,  jet  the 
right  left  in  the  first  son  of  A  ^all  support  the  rig^t  of  the  contingent  re- 
mainders. For  though  the  feofiinent  of  A  was  a  forfeiture  of  his  estate  for 
life,  yet  his  son,  who  was  next  in  remainder,  and  had  a  right  thereto,  was 
not  bound  to  take  advantage  thereof,  but  might  stay  till  die  death  of  A ; 
and  as  he  might  then  hare  entered,  so,  if  he  dies,  whereby  the  remainder 
and  right  of  entry  go  orer  to  another,  they  may  likewise  enter,  after  the 
death  of  A  or  before,  as  they  think  fit.  And  it  is  there  said,  the  way  to 
preserve  such  contingent  remainders  is  to  limit  the  use  to  the  husband  for 
life,  or  more  modemly  to  him  for  years,  then  to  the  use  of  the  feofiees  for 
die  life  of  the  husband,  and  then  to  limit  the  contingent  remainders ;  or, 
if  it  were  to  the  husband  for  life,  remainder  to  trustees  and  their  heirs 
during  the  life  of  the  husband,  remainder  to  the  heirs  or  heirs  male  of  die 
body  of  the  husband,  yet  is  not  the  fee  or  fee-tail  executed  in  the  husband 
otherwise  than  as  a  remainder,(a)  by  reason  of  the  interposing  limitation 
to  the  trustees,  and  therefore  in  such  case  the  wife  of  the  husband  shall 
not  be  endowed. 

Vent.  188 ;  3  her,  35 ;  3  Keb.  873,  Lloyd  y.  Brooking,  (a)  3  her.  437,  Dnneombe 
T.  Dnneombe,  S.  P.  1  Sannd.  151,  and  8  Vera.  755,*  [ulowed  to  be  good  law  bj  Ld. 
Hardwicke,  in  Hooker  y.  Hooker,  Ca.  temp.  Hard.  13;  Elie  y.  Osbme,  3  P.  Wms. 
610;  Mantel  y.  Mantel,  Ca.  temp.  Talb.S53.]      |And  yide  Fearne,  (7th  edit.) 

347,  n.O 

^'  A  covenants  to  stand  seised  to  the  use  of  himself  for  life,  remainder  to  his 
wife  for  life,  remainder  to  B  his  daughter  for  life,  remainder  to  the  first 
son  to  be  begotten  of  the  body  of  B  and  after  to  divers  other  sons  of  B  in 
like  manner,  remainder  to  his  own  right  heirs ;  and  after,  for  disturbing 
the  rising  of  the  contingent  estate,  grants  his  reversion  in  fee  without  con- 
sideration, and  with  express  notice  of  the  first  uses ;  and  afterwards  makes 
a  feoffment  in  fee,  and  dies ;  his  wife  enters :  B  dies,  and  then  the  wife 
dies.  It  was  adjudged,  first.  That  this  grant  of  the  reversion,  which  was 
in  himself,  and  out  of  which  the  contingent  remainder  was  to  arise,  (being 
by  way  of  covenant  to  stand  seised,)  could  not  prevent  the  contingent  re- 
mainder fix)m  rising,  because  the  grantee  had  express  notice  of  the  settle- 
ment, and  therefore  took  it  subject  to  the  uses  limited  thereby.  Second, 
That  this  feoffment  did  not  destroy  the  contingent  estate ;  for  this  was  a 
forfeiture  of  his  estate  for  life,  and  of  the  estate  for  life  of  the  wife  in  re- 
mainder during  the  coverture,  so  that  the  daughter  might  have  entered  for 
the  forfeiture  during  the  coverture,  which  ri^t  of  entry  was  sufficient  to 
support  the  contingent  remainder.  But  it  is  there  said,  it  would  have 
been  more  doubtful  if  the  daughter  had  not  had  an  estate  for  life,  but  that 
the  contingent  remainder  had  depended  immediately  upon  the  estate  for 
life  of  the  wife,  because  the  feoffment  of  the  husband  passed  his  estate  and 
the  estate  of  the  wife  too  during  the  coverture,  and  then  neither  of  their 
estates  were  in  esse  to  support  the  contingent  remainders,  and  that  in  such 
case  the  contingent  remainder  should  be  destroyed.  This  was  upon  a 
conveyance  made  by  Sir  Edward  Coke. 
Wegg  y.  VillerB,  1  Roll.  Abr.  796 ;  1  Ventr.  188,  S.  C.  cited ;  3  Mod.  310. 

"Note,  it  was  held  by  Glyn,  C.  J.,  in  the  above  case,  that  if  the  feoff- 
ment of  die  Lord  Coke  had  preceded  the  grant  of  the  reversion,  this  had 
for  ever  destroyed  the  contingent  remainders,  and  that  no  entry  by  those 
in  remainder  could  have  revived  them.  And  therefore  there  seems  a  dif- 
ference between  such  contmgent  remainders  as  are  to  arise  out  of  the  estate 
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of  the  person  who  makes  the  feofiment,  and  such  as  arise  out  of  the  estate 
of  a  third  person.  Where  they  are  to  arise  out  of  the  estate  of  the  person 
who  makes  the  feoffment,  they  are  thereby  for  ever  destroyed,  because 
there  can  be  no  scinHUa  juris  left  in  him,  against  his  own  feofiment  to 
serve  them,  when  they  come  in  esse.  But,  where  the  scinHUa  juris  is  in  a 
third  person,  there,  if  the  first  estates  are  reduced  in  possession  before  the 
happening  of  the  contingency,  the  scintilla  juris  is  likewise  restored  to  such 
third  person  sufficient  to  serve  them,  when  they  come  in  esse  ;  and  there- 
fore, m  the  above  case,  he  having  granted  his  reversion  out  of  which  the 
contingent  uses  were  to  arise,  though  he  himself  after  made  a  feoffment 
by  disseisin,  yet,  upon  the  entry  of  the  wife  after  his  death,  the  scintilla 
juris  in  the  grantees  of  the  reversion  revived  to  serve  the  ftiture  use.  But 
if  after  such  feofiment  they  had  released  all  their  right,  &c.,  or  if  they 
themselves,  being  lawftilly  in  possession,  had  made  such  feoffment,  the 
contingent  remainders  could  never  afterwards  have  arisen.  But,  where 
such  feoffees  to  uses  enter  and  disseise  the  tenant  in  possession,  and  make 
a  feofiment  in  fee,  there,  by  the  entry  of  those  in  remainder  in  whom  an 
estate  certain  was  settled,  me  disseism  is  purged,  and  by  consequence  their 
scintilla  juris  restored  to  serve  the  contingent  uses. 

3  Sid.  159."  [Mr.  Feame,  afler  explaining  rery  fully  this  doctrine  as  to  the  neoessitv 
of  an  actual  entry  to  restore  or  reduce  contingent  uses  after  they  hare  been  divestea, 
adds,— *^  But  we  ought  to  be  very  cautious  how  we  at  this  day  admit  such  a  doctrine  in 
practice ;  a  doctrine  which  would  lead  us  to  conclude,  that  in  common  cases  of  strict  set* 
tlement  upon  marriage,  where  the  conveyance  is  by  way  of  use,  if  the  father,  the  first 
tenant  for  life,  were  by  feoffment,  &c.,  to  divest  the  estates,  leaving  them  a  right  of 
entry,  the  contingent  remainders  to  the  sons,  &c.,  could  not  take  effect;  unless  the 
mother,  supposing  her  to  take  a  remainder  for  life  and  to  survive  the  father,  or  else 
the  trustees  to  whom  the  remainder  for  preservinff  contingent  uses  was  limited,  or  else 
the  general  grantees  or  releasees  to  whom  the  lands  were  conveyed  to  the  uses  ex- 

SresMd,  should  actually  make  an  entry  into  the  lands;  an  opinion  which,  with  all  due 
eference  to  what  was  delivered  by  the  Court  of  K.  fi.  in  their  arguments  upon  the  case 
of  Wegg  V.  Villers,  I  cannot  persuade  myself  would  hold  at  this  day ;  for,  first,  as  to 
what  was  resolved  in  the  case  of  Wegpr  y.  Villers,  we  are  to  observe,  that  as  there  was, 
besides  the  right  cf  entry  in  the  daughter^  an  actual  entry  made  by  the  mother  in  that 
case;  the  point,  whether  the  mere  right  of  entry  in  the  daughter  would  have  been  suf- 
ficient, wittiout  any  entry  by  her  or  by  the  mother,  or  by  the  grantee,  was  not  the  ques- 
tion which  came  before  the  court;  nor,  of  consequence,  did  the  Judgment  of  the  court 
in  that  case  depend  upon  or  decide  the  doctrine  in  regard  to  that  point.  And  as  to  tihe 
other  cases  put  and  agreed  to  by  the  court  in  their  debate  of  tne  principal  case,  the 

S minions  upon  them  were  really  extra-judicial ;  and,  indeed,  so  far  as  they  respected 
e  supposed  necessity  of  an  entry  to  restore  or  reduce  contingent  uses,  they  appear  to 
have  been  founded  on  an  artificial  strain  of  reasoning,  much  too  subtle  and  metaphysical 
to  bear  any  great  stress.  If  we  are  to  infer  (as  is  said  in  the  arguments  in  Chudleigh's 
ease^  a  eeintiUa  jurie  in  the  feoffees,  that  may  enable  them  to  enter  and  restore  their 
pombiUty  cf  a  ieiein  (or,  if  the  contingency  has  happened,  their  actual  eeiein)  to  serve 
the  contingent  uses,  what  is  it  that  confines  us  to  sucn  narrow  and  insufficient  limits  in 
regard  to  the  measure  of  this  eeintiUa  jurie?  Why  not  extend  the  inference  one  degree 
further,  and  suppose  such  a  uintiUa  juris  as  may  be  competent  to  serve  the  contingent 
uses,  without  the  unnecessary  circuity  of  an  actual  entry?  The  latter  inference  is  cer- 
tainly more  adequate,  and  better  adapted  to  the  end  proposed;  and  what  is  there  dis- 
coverable in  the  statute  of  uses  which  excludes  this  and  admits  the  former  1  Nay,  bow 
does  it  appear  that  any  thing  contained  in  that  statute  puts  us  to  Uie  necessity  oi  recur- 
rinff  to  any  eeintiUa  Juris  at  all  in  the  feoffees,  or  any  entry  to  be  made  either  by  them 
or  Dy  the  cestui  que  use  under  any  preceding  vested  use,  in  order  to  restore  and  reduce 
a  contingent  use  to  the  capacity  of  taking  effect,  whilst  a  right  of  entry  subsists  in  any 
preceding  ccttui  que  use?  On  the  contra^,  does  not  the  statute  expressly  enact,  that 
where  any  person,  &c.,  is  seised  to  the  use  of  others,  such  other  persons,  $•  e.  the  cestui 
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fueme^dkanheittmti  mwi  ■djwIgcJ  in  UwftJ  mimm,  cirte,  «d  ft i  oa,  Ac^  to 

a//  jiitoitey  cvMlriMiiMM,  ontf  pttrpo$e»  im  the  inv,  of  and  in  lack  like 
in  the  aie,4e.t(4i)     And  mu^t  not  these  words,  fe  oii  tnCen^Ct  tmm 
pme»  in  tkc  Lne^  be  referred  to  tbe  i^^o/ properties,  qualities,  sad  capacities  of  < 
tJie  like  decree  or  neasare  at  eommoa  hw  f    If  so,  the  eeitfM  f«e  oar  bceoB 
to,  and  take  bj  Tirtae  of  this  statale,  estates  posaesana^  and  bearii|e  ia  thsaawWsa  all 
the  qoalitles,  properties,  sad  capacities  of  fstitra  at  eooif  law,  of  the  like  dsfvee  <v 
laeasore :  aow  oae  of  the  legal  qaalitica  or  capacities  of  aa  estate  at  eoouaoa  law,  of 
the  degree  or  measore  of  freehold,  is,  that  after  it  is  divested  aad  tamed  to  a  n^  ef 
en^,  each  right  of  eotrj  will  soppon  a  coDtiagent  mnaiader ;  aad  one  of  the  qvalities  or 
eapaetties  of  •  eontingeni  rtmaindir  at  eonaioii  law  is,  a  capadnr  of  hciaf  sapported  hfj 
•aeb  right  of  entry :  why  then  do  not  a  piaeediag  taUd  uaf^  oi  the  degree  or  measae 
of  freehold,  and  a  sobsequent  eonlinitaU  nee,  respeettrely  ncqoire  these  knl  qoalitiesv 
yrooetxieMf  or  capacities,  amongst  other  qoalitiea  or  propetties  of  estates  ot  like  aatave 
and  degree  at  commoD  law  1    If  they  do,  it  is  ohTioos  there  can  he  no  necessity  for  anj 
actual  entry  by  any  body  to  restore  a  continrait  nae,  where  there  aabsista  a  rijgkt  ^ 
entry  in  a  eatui  que  itfe  of  a  preceding  weaited  fiediold  to  auMMMt  it;  but  snch  right  of 
entry  alone  will  preserre  its  capacity  of  Testiag  and  taking  ^Bct.    If  we  deny  this,  we 
at  the  same  time  deny  that  the  eettui  que  uae  have  lawfol  seisin,  estate,  and  possession, 
dec.,  to  all  inttnte^  evnttruction*^  and  purpoea  in  tke  taw,  of  soch  estate  as  they  haTe  in 
/Ae  use.    I  think  that  a  little  aUeDtton  to  the  apparent  operation  of  the  statnte  c^  naes, 
in  relation  to  this  point,  will  be  snflieient  to  prerent  oor  too  hastily  admitting  a  doctrine, 
which,  without  the  aid  of  metaphysical  subtleties,  seems  hardly  reconcUeahle  to  the 
exprem  foree  of  that  statate/'    Feame,  C.  R.  (7th  edit.)  300,  301. 

**  This  case  was  upon  the  same  conveyance  with  that  of  Wege  t.  Vil- 
lars :  but  the  case,  as  Uiere  put,  is,  that  after  such  covenant  to  stand  seised. 
Sir  Edward  Coke  made  a  lease  for  years,  and  then  granted  the  reversion 
without  any  consideration,  and  the  lessee  attorned,  and  after  Sir  Edward 
entered,  and  made  a  feoffment  in  fee  before  the  birth  of  any  son,  and  then 
died,  and  his  wife  entered ;  and  then  it  was  agreed,  that  by  the  lease  for 
years  and  the  grant  of  the  reversion,  the  whole  estate  of  Sir  Edward,  out 
of  which  the  contingent  uses  were  to  arise,  is  transferred,  and  that  the 
lease  for  years  should  be  good  against  the  contingent  remainders,  but  not 
against  the  remainders  that  were  actually  vested,  as  shall  appear  hereafter : 
but,  as  to  the  reversion,  that  being  granted  without  consideration,  was 
liable  to  serve  the  contingent  uses  when  they  came  in  esse^  in  the  same 
manner  as  if  it  bad  not  been  granted  over  at  M  ;  then,  by  such  lease  and 
grant  of  the  reversion,  the  whole  estate  being  out  of  Sir  Edward,  his  feoff- 
ment after  was  a  disseisin,  and  divested  all  the  estates  in  esse^  and  turned 
them  and  the  contingent  remainders  to  a  right,  which  right  was  restored 
again  to  possession  by  the  entry  of  the  wife  after  his  death.  But  there  it 
was  clear,  that  when  the  wife  entered  she  revived  the  estate  to  herself  for 
life,  and  &e  contingent  remainders  also.  And  it  is  said  in  Ventris,  189, 
that  it  had  been  a  question,  whether  a  right  of  action  would  support  a 
contingent  remainder ;  but  that  a  right  of  entry  would,  was  never  doubted. 
And  there  it  was  agreed,  that  if  A  makes  a  feoffment  in  fee  to  the  use  of 
himself  for  life,  remainder  to  B  for  life,  remainder  to  the  first  son  of  B  in 
tail,  &c.,  remainder  to  his  own  right  heirs,  that  in  this  case  a  feofiment  by 
A  will  not  destroy  the  contingent  remainders,  because  the  right  of  entiy 
in  B  for  the  forfeiture  preserves  them,  and  if  he  does  so  enter,  all  the 
estates  in  remainder  are  revested,  so  that  his  son  after  his  death  may  enter 
without  any  re-entry  by  the  feoffees.  But  if  after  such  feoffment  B  dies 
before  entry,  leaving  a  son,  he  cannot  enter,  though  his  contingent  estate 
be  not  destroyed ;  but  in  such  case  the  feoffees  must  enter  by  the  scmtiUa 

(a)  See  2  Co.  54  a;  Moor,  312;  1  Leon.  258;  1  Mod.  155. 
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juris  left  in  them  for  such  purpose  to  revive  the  contingent  uses  for  the 

reason  before  given. 

Heyns  y.  Villars,  2  Sid.  64,  98, 139,  ld7.*'|iAnd  see  13  Mod.  173;  Feame,  387,  (7th 
edit.)||"l  Co  130." 

^^  If  one  makes  a  feoflment  to  divers  others  with  several  contingent  re- 
mainders, and  no  estate  is  left  in  the  feoffees,  and  after  they  enter  and  dis- 
seise the  tenant  in  possession,  and  make  a  feoffment  in  fee,  yet  if  the 
tenant  in  possession,  or  any  of  those  in  remainder  in  whom  an  estate  cer- 
tain was  setded  before  the  feoffment,  re-enter,  by  this  all  the  contingent 
remainders  are  reduced  in  statu  quo^  &c.,  and  may  be  executed  by  the 
statute  of  uses ;  for  the  feoffees  are  but  conduits  to  convey  the  estate,  and 
have  no  power  to  destroy  any  contingent  estate.  But,  upon  such  settle- 
ment, if  the  estates  in  esse  are  divested  by  disseisin,  feoffment,  &c.,  before 
the  contingencies  happen,  and  afterwards  they  happen,  and  then  the  estates 
m  esse  determine  before  any  re-entry ;  if  the  feoffees  release  all  their  right 
in  the  land,  or  make  a  feoffment,  or  any  other  way  bar  their  right  of  entry ; 
in  this  case  the  contingent  uses  can  never  be  revived  to  be  executed  by 
the  statute,  because  the  feoffees  have  barred  their  scintilla  juris^  and  none 
in  esse  can  enter. 

1  Roll.  Abr.  797,  pi.  15,  16. 

"If  one  on  marriage  of  his  son,  &c.,  covenant  to  stand  seised  to  the  use 
of  the  son  for  life  or  for  ninety-nine  years,  if  he  so  long  live,  remainder  to 
two  strangers  during  the  life  of  the  son,  upon  trust  to  support  contingent 
remainders,  with  remainder  to  the  first  and  other  sons  in  tail ;  this  re- 
mainder to  the  two  strangers  is  void,  because  there  is  no  consideration ; 
and  then,  by  consequence,  there  is  no  estate  to  support  the  contingent  re- 
mainder to  the  sons. 

3  Ley.  52,54;  3  Keb.  110.'* 

^  If  tenant  for  life,  with  contingent  remainders  to  his  first  and  other  sons, 
before  the  birth  of  any  son,  make  a  feoffment  in  fee,  with  condition  of  fe- 
entiy,  the  contingent  remainders  shall  never  arise,  though  the  condition  be 
broken  and  a  re-entry  made  before  the  birth  of  any  son ;  because  the  feoff- 
ment, though  upon  condition,  was  a  forfeiture  and  determination  of  the 
particular  estate,  and  the  remainder  not  being  capable  of  taking  place  is 
gone  for  ever,  for  the  recovery  does  not  purge  the  forfeiture. 

Show.  P.  C.  151.'  ||Mr.  Fearne  notices  this  passage,  and  obseryes,  that  the  case  re- 
ferred to  does  not  seem  to  warrant  C.  B.  Gilbert's  doctrine;  since  the  report  does  not 
put  the  case  of  a  re-entry  before  the  contingency  happens :  and  according  to  an  opinion 
of  Lord  Holt,  3  Salk.  577,  1  Lord  Raym.  314,  if  the  tenant  for  life  enter  for  the  condi- 
tion broken  before  the  contingency  happens,  the  contingent  remainder,  it  seems,  may 
vest.  But  in  that  case,  if  the  reyersioner  enter  for  the  forfeiture  before  the  contingency 
happens,  then  is  the  contingent  remainder  destroyed.    Fearne,  C.  R.  349,  (7th  edit.)|| 

^  A  tenant  for  life,  remainder  to  his  first  and  other  sons  in  tail-male  suc- 
cessively, remainder  to  B  in  tail,  remainder  over ;  A  before  the  birth  of 
any  son  surrenders  to  B,  and  then  a  son  was  bom.  In  this  case  it  was 
held,  that  by  the  surrender  the  contingent  remainder  was  gone  and  de- 
stroyed ;  but  the  principal  question  in  this  case  was,  if  the  surrender  was 
effectual  ?  because  B  knew  nothing  of  it  till  five  years  after  the  birth  of 
the  son,  and  then  he  agreed  to  it ;  and  this  in  C.  B.  and  B.  R.  was  ad- 
judged to  be  no  such  surrender  as  should  destroy  the  contingent  remain- 
der; but  the  judgment,  as  to  this  point,  was  reversed  in  ^e  House  of 
Lords  against  the  sense  of  all  the  judges  except  two.     But  it  afterwards 
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appearing,  that  at  the  time  of  the  surrender  A  was  non  campoSj  this  was 
held  a  roid  surrender,  and  not  only  Toidable ;  and  therefore,  no  estate 
passed  by  it,  and  Aen,  by  consequence,  the  contingent  remainders  were 
not  touched. 

Ld.  Raym.  313;  Cartfa.  911;  Show.  P.  C.  150;  3  Ley.  384;  9  8«lk.  497,  pL  3, 
576,  618;  Comyn,  45,  pi.  30;  3  Salk*  300,  pi.  10;  9  Vent.  198;  3  Mod.  301 ;  Comb. 
438,  Thompaon  v.  Leech. 

^  A  tenant  for  life,  remainder  to  her  first  and  other  sons  in  tail-male  suc- 
cessively ;  A  takes  a  husband,  and  before  the  birth  of  any  son,  the  rever- 
sioner in  fee  grants  and  conveys  his  reversion  to  the  husband  and  wife  by 
fine,  and  then  A  hath  issue  a  son,  and  dies.  And  per  cur.y  thou^  if  A  had 
survived  her  husband,  she  might  have  avoided  and  waived  the  estate  taken 
by  the  fine,  yet  the  contingent  remainder  to  the  son  is  utterly  destroyed, 
there  being  none  then  in  esse  when  the  particular  estate  determined,  for 
the  husband  and  wife  take  by  entireties,  and  therefore  the  estate  for  life  of 
the  wife  was  merged  before  the  contingency  happened,  and  the  possibility 
which  the  wife  had  of  avoiding  the  inheritance  given  by  the  fine,  and 
thereby  reviving  her  estate  for  life,  will  not  preserve  it ;  for  if  the  con- 
tingent remainder  cannot  take  efiect  when  the  particular  estate  deter- 
mines, be  it  by  surrender,  merger,  feoflment,  or  otherwise,  it  can  never 
after  arise. 

9  Saund.  380 ;  9  Ler.  39 ;  3  Keb.  11,  Porefoy  v.  Rogers ;  4  Mod.  384 ;  3  Mod.  310, 
8.  C.  cited,  and  in  sererd  other  books.' 

**  A,  tenant  for  life,  remainder  to  his  first  and  other  sons  in  tail  succes- 
sively, remainder  to  B  in  fee :  A  and  B,  before  the  birth  of  ^Iky  son,  levy 
a  fine  of  their  estate  to  a  third  person.  This  makes  no  discontinuance  or 
divesting  of  any  estates,  because  each  gives  only  his  own  estate.  Yet  by 
Hale  and  other  good  opinions,  the  contingent  remainder  is  destroyed ;  be- 
cause though  the  estates  pass  divided  from  them,  yet  they  are  united  in 
the  grantee,  and  so  no  particular  estate  in  being  to  support  the  contingent 
remainder. 

9  Saund.  386;  3  Keb.  19.*' 

*  A  seised  in  fee  devises  his  lands  to  B,  eldest  son  of  his  brother  C,  for 
life,  remainder  to  the  first  son  of  B  in  tail,  and  so  to  all  his  other  sons  in 
the  same  manner  successively,  remainder  to  D,  second  son  of  C,  for  life, 
remainder  to  his  first  and  other  sons  in  tail  successively,  and  dies ;  B  en- 
ters and  dies,  leaving  his  wife  enceirUe  with  a  son,  then  D  enters  as  in  his 
remainder,  and  six  months  after  the  son  is  born  ;  and  all  this  matter  being 
found  specially,  it  was  adjudged  in  C.  B.  for  D.  against  the  son :  first,  be- 
cause this  being  a  contingent  remainder  to  the  son,  and  he  not  being  bom 
at  the  time  when  the  particular  estate  determined,  this  became  void; 
secondly,  D  being  the  next  in  remainder,  and  having  entered  before  the 
birth  of  die  son,  was  in  by  purchase,  and  dierefore  shall  not  lose  his  estate 
by  a  son  bom  after.  And  this  judgment  was  affirmed  in  B.  R.,  for  they 
held  it  i>laiiily  to  be  a  contingent  remainder,  and  not  an  executory  devise  or 
a  springing  remainder,  for  that  would  introduce  a  perpetuity  not  to  be  barred 
by  a  common  recovery,  because  it  would  be  the  same  to  all  the  other  sons ; 
but  here  it  being  a  contingent  remainder,  and  not  happening  in  time,  it  is 

tone  for  ever ;  and  they  rehed  on  Archer's  case.  But,  upon  a  writ  of  error 
rought  into  parliament,  the  judgment  was  reversed  by  almost  all  the  lords; 
because  being  m  a  will,  they  thought  that  by  the  meaning  and  equity  there- 
of they  ought  not  to  disinherit  the  heir  for  such  a  nicety,  and  that  a  will  was 
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Otherwise  to  be  expounded  than  a  deed ;  and  therefore  they  construed  it  an 
exeeutoiy  devise  or  springing  remainder  to  the  first  and  other  sons,  and  that 
the  freehold  should  vest  in  D  till  the  son  was  bom.  But  all  the  judges  were 
much  dissatisfied  with  it,  and  did  not  change  their  opinions,  but  blamed  ihe 
judge  who  permitted  it  to  be  found  specially  where  the  law  was  so  certain 
and  clear. 

4  Mod.  359 ;  3  Lev.  406;  Sftlk.  S97,  pi.  6;  Garth.  309,  Reeve  v.  Long.  ||See  Co. 
Lite  298  a,  n.  3.|j 

<  JVbfe,  That  now  by  the  10  &  11  W.  3,  cap.  16,  provisian  is  made^  that 
(^ter-hom  sons  and  daughters^  to  whom  remainders  are  limited  in  conHn- 
gencj/y  shall  take  in  the  same  manner  as  if  they  had  been  bom  in  the  father'^  s 
lifetime^  though  n/o  estate  be  limited  to  trustees  to  preserve  and  support  such 
contingent  remmnderSy  which  act  was  made  by  reason  of  this  case^  and  o/* 
the  strictness  of  the  law  herein.* 

nVide  1  Term  R.  634;  Doe  dem.  Clarke  v.  Clarke,  3  H.  Bl.  399.||  jSSee  Cooke 
V.  Hammond,  4  Mason's  R.  467 ;  Wager  v.  Wager,  1  Serg.  &;  R.  374.gf 

"One  having  three  sons,  A,  B,  and  C,  devises  lands  to  them  severally 
without  limitation  of  any  estate,  and  that  if  any  of  them  die^  the  other  sur- 
viving shall  be  his  heir.  A,  the  eldest,  dies  leaving  issue  ;  and  if  this  part 
should  go  to  his  son,  or  to  B  and  C,  was  the  question.  It  was  adjudged 
by  three  justices  against  Fleming,  C,  J.,  for  the  son  of  A,  because  no- 
thing but  a  fi-eehold  passed  by  the  devise,  and  the  reversion  in  fee  de- 
scending upon  A,  his  eldest  son,  bad  merged  his  estate  for  life,  and  that 
after  his  death  this  could  not  be  revived  to  vest  the  remainder  in  B  and  C. 
But  Fleming,  C.  J.,  was  of  opinion,  that  this  might  well  vest  in  B  and  C,  by 
way  of  remainder,  and  then  the  words  implied  that  every  one  should  have 
it  after  the  other ;  and  therefore,  though  flie  freehold  of  A  was  merged  by 
the  descent  of  the  fee,  yet,  to  support  the  intent  of  the  will,  this  ought  to 
vest  in  the  surviving  sons  for  their  lives. 

Cro.  Ja.  360;  1  Balst  61 ;  Wood  v.  Ingersole,  Swinb.  118. 

"  One  having  three  sons,  A,  B,  and  C,  devises  lands  to  them  severally 
without  limitation  of  any  estate,  and  if  any  of  them  die,  his  part  to  remain 
to  the  others,  equally  to  be  divided  between  them.  A  dies,  having  first 
granted  the  land  for  1000  years  to  the  defendant.  It  was  adjudged,  that 
Qiough  by  the  descent  of  the  fee  upon  A  the  eldest  son,  his  estate  for  life 
was  merged,  and  so  the  contingent  remainders  to  the  other  sons  were  de- 
stroyed, (for  in  these  cases  the  remainder  must  be  in  contingency,  and  can- 
not vest  presently,  because  it  is  uncertain  which  of  the  sons  will  survive,) 
yet  that  it  should  be  good  to  them  by  way  of  executory  devise,  according 
to  the  opinion  of  Fleming  in  the  case  next  before,  (for  so  must  his  opi- 
nion be  understood,  Aoum  it  is  there  said,  by  way  of  renudnderj)  and  that 
this  was  the  most  reasonsuble  construction  to  support  the  intent  of  the  will. 
And  ihey  said,  the  case  of  Wood  v.  Ingersole  (a)  was  best  put  in  Bul- 
strode ;  for  upon  inspection  of  the  record  the  words  appear  to  be,  if  any 
of  my  sons  die^  the  one  to  be  the  other^s  heirs^  which  wonis  import  no  cer- 
tainty, which  of  the  surviviors,  or  whether  both  shall  have  the  part  of  the 
son  who  dies  first,  and  therefore  that  part  of  the  devise  was  void,  and  by 
consequence  would  not  carry  over  the  estate  firom  the  son  of  A,  or  defeat 
tiie  lease  made  by  A.  And  Jones  says,  it  was  resolved  in  this  case  by 
the  court,  that  to  support  the  intent  of  the  will  it  should  be  construed,  that 
he  devised  for  life  to  A,  remainder  to  B  and  C,  equally  to  be  divided  be- 

2G 
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tween  them ;  and  so  in  the  other  devises ;  and  that  by  this  construction  an 
actual  cross  remainder  for  each  one's  part  should  be  executed  in  the  other. 
Sed  quMTt  of  this  construction. 

3  Ley.  303;  Sir  T.  Jon.  79;  3  Keb.  789,  934;  Fortescue  v.  Abbott,  Pollexf.  481  ^ 
pt  is  to  be  observed,  that  this  case,  as  stated,  is  wrongly  reported  by  Levinz,  who  says 
he  htard  that  the  coart  held  it  good  as  an  executory  devise.  Bat  both  Pollexfen  and 
Sir  Thomas  Jones,  who  argrued  the  case,  report  the  decision  of  the  court  that  this  was 
not  a  contingent  but  a  vested  remainder,  and  that  every  child  took  a  particular  estate  in 
his  or  her  house  (land)  for  life,  with  remainder  to  the  others  for  their  liyes,  vested. 
Vide  Fearne,  344,  (7th  edit)     (a)  Vide  Feame,  C.  R.  343,  (7th  edit)  fiuUer.j 

^^One  devised  lands  to  A,  his  eldest  son,  for  life,  and  if  he  should  die 
without  issue  living  at  the  time  of  his  death,  then  to  B  his  second  son, 
and  his  heirs  ;  but  if  A  had  issue  living  at  the  time  of  his  death,  then  the 
lands  should  remain  to  A  and  his  heirs,  and  died.  A  entered,  and  suf- 
fered a  common  recoveiy,  and  died  without  issue,  having  by  his  will  devised 
the  lands  to  the  defenaant.  B  entered,  and  let  to  the  plaintifr;  and  the 
question  was,  if  A  had  by  the  will  an  estate  for  life  only,  with  a  contin- 
gent remainder  to  B  ?  or,  if  the  fee  was  vested  in  A  with  an  executory 
aevise  to  B?  and,  admitting  it  to  be  an  executory  devise  to  B,  if  the  com- 
mon recovery  barred  it  ?  It  was  argued  for  the  plaintiff,  that  A  had  the 
fee  ;  for  though  an  estate  for  life  only  is  devised  to  him,  yet  by  descent  of 
the  reversion  the  whole  fee  was  executed  in  him,  which  merges  his  estate 
for  life,  and  then  the  estate  to  B  can  be  no  other  than  an  executory  devise. 
For  when  all  the  fee  is  given  to  or  vested  in  one  person  vrith  a  limitation 
of  a  fee  to  another  person  upon  a  contingency,  this  cannot  be  a  remain- 
der ;  for  a  fee  cannot  be  limited  upon  a  ^e,  as  appears  before,  but  of  ne- 
cessity this  must  take  effect  as  an  executory  devise.  But  wjien  only  part 
of  the  estate,  as  for  life  or  in  tail,  is  given  to  one,  and  the  residue  to  an- 
other upon  a  contingency,  as  to  the  right  heirs  of  J  S,  who  is  then  living, 
or  to  such  person  as  shall  be  living  in  such  house  at  such  a  time,  this  re- 
mainder is  contingent.  But  here  the  whole  fee  is  in  A,  either  by  the 
devise,  by  a  transposition  of  the  words,  or  by  descent  of  the  fee,  and  then 
the  devise  to  B  can  be  no  other  than  an  executory  devise,  which  being  to 
happen  within  the  compass  of  one  life,  hath  been  allowed  good.  (Cro. 
Ja.  590,  Pet  v.  Brown.)  As  to  the  second  point,  they  relied  upon  the 
same  case,  that  this  cannot  be  barred  by  the  common  recovery.  Sed  per 
totam  curiam  it  was  adjudged,  that  A  had  but  an  estate  for  life  by  the  will, 
and  the  remainder  to  his  heir  was  not  executed  ;  for  both  the  remainders 
to  A  and  to  B  are  upon  a  contingency,  not  a  contingency  upon  a  contin- 
gency, which  the  law  will  not  allow,  (for  then  by  the  same  reason  it  might 
allow  a  himdred  contingencies  one  after  another,  and  so  quite  elude  tiie 
statute  of  quia  emptores^  but  upon  one  and  the  same  contingency,  which 
looks  several  ways,  viz.,  if  A  hath  issue  living  at  the  time  of  his  decease, 
&en  to  him  and  his  heirs  ;  but  if  not,  then  to  B  and  his  heirs.  And  the 
case  was  thus  considered,  as  if  A  had  been  a  stranger,  and  not  heir  at 
law.  But  then  considering  him  as  heir  at  law,  and  £at  the  reversion  de- 
scended to  him,  yet,  per  curtanij  not  so  absolutely  as  to  mej^e  and  con- 
found the  estate  for  life  given  by  the  will  against  the  express  words  and 
intent  thereof ;  but  there  shall  be  an  hiatus  or  opening  to  let  in  the  remain- 
ders when  they  happen ;  and  though  A  happens  to  be  heir  at  law,  yet  this 
being  matter  dehors  the  will,  no  use  shall*  be  made  of  it  in  expounding  the 
will ;  and  Archer's  case  is  express  in  the  point,  where,  though  Robert  the 
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devisee  for  life  was  heir,  yet  the  remainder  to  his  next  heir  male  was  a 
good  contingent  remainder,  and  the  estate  for  life,  not  merged  in  the  fee, 
should  descend  on  him.  And  it  cannot  be  supposed  that  this  consider- 
ation escaped  a  quick-siehted  reporter,  but  was  omitted  as  a  thing  of  no 
value.  As  to  the  second  point,  if  the  remainder  to  B  be  contingent,  there 
is  no  doubt  but  it  is  barred  or  destroyed  by  the  recovery,  and  so  it  would 
be  by  a  bare  surrender  of  the  estate  for  life.  And  they  all  agreed,  that  if, 
by  any  construction,  it  could  be  made  a  contingent  remainder,  it  should  be 
so  taken,  rather  than  an  executoiy  devise,  which  could  not  be  barred  by  a 
common  recovery,  and  so  would  tend  to  a  perpetuity.  And  note,  they  all 
seemed  to  agree,  that  the  fee  was  not  in  abeyance,  but  descended  to  A, 
subject  to  such  hiatus,  and  that  ^wxxd  B,  the  devisee  in  remainder,  A  had 
but  an  estate  for  life.  Quare  if  the  construction  in  this  case  does  not 
thwart  the  second  of  the  two  preceding  cases,(a)  where  the  court,  allowing 
the  remainders  to  be  in  contingency,  held  them  destroyed  by  the  descent 
of  the  fee  upon  the  eldest  son,  which  merged  his  estate  for  life,  and  there- 
fore they  were. 

1  Lev.  11 ;  Sir  T.  Raym.  38 ;  1  Sid.  47;  1  Keb.  39, 119,  MSS.  Plunkett  y.  Holmes. 
^See  Lippitt  v.  Hopkins,  1  Gallis.  454  ;0r  Cro.  Car.  158,  360;  1  Co.  66.*'  ||(a)  8ed 
▼ide  note,  fuprd,  350,  according  to  which  the  case  alloded  to  (Fortescue  ▼.  Abbott)  is 
not  at  Yariance  with  ihe  present) 

/8  A  by  his  last  will  devised  as  follows :  ^^  I  give  and  bequeath  unto  my 
brother  £  M,  during  his  natural  life,  one  hundred  acres  of  land,"  beins 
part,  &c.  ^'  In  case  the  said  E  M  should  have  heirs  lawfully  begotten  of 
him  in  wedlock,  I  then  give  and  bequeath  the  one  hundred  acres  of  land 
aforesaid,  to  him  the  saia  £  M,  his  heirs  and  assigns  for  ever,  but  should 
he  the  said  £  M  die  without  an  heir  so  begotten,"  then  the  land  to  be  sold 
and  the  proceeds  divided  among  the  children  of  the  testator.  Held,  that 
£  M  took  but  a  life-estate  and  not  a  fee-simple  conditional. 

Shriver  v,  Lynn,  3  Howard,  43.gf 

[A  devised  lands  to  his  sister,  who  was  his  heir  at  law,  and  her  assigns 
for  her  life,  and  if  she  should  marry,  and  have  issue  male  of  her  body  liv- 
ing at  the  time  of  her  death,  then  to  such  issue  male  and  his  heirs  male  for 
ever ;  but  if  she  should  leave  no  issue  male  at  her  death,  then  to  G  and 
his  heirs  for  ever.  The  question  respected  the  title  of  the  testator's  sister's 
husband  to  be  tenant  by  the  curtesy  of  the  lands  so  devised  to  her ;  and 
the  court  held,  that  inheritance  was  never  executed  in  possession  in  the 
sister  during  her  life,  (notwithstanding  the  inheritance  descended  on  her,) 
and  therefore  her  husband  could  not  be  tenant  by  the  curtesy ;  it  follows, 
that  the  descent  of  the  fee  did  not  merge  her  estate  for  life,  or  destroy  the 
contingency.^ 

Boothby  v.  Vernon,  9  Mod«  147.] 

^  Father  and  son  are,  the  &ther  conveys  land  to  the  use  of  himself  for 
life,  remainder  to  the  use  of  the  son  for  life,  remainder  to  the  first  and  other 
sons  of  the  son  in  tail-male  successively,  remainder  to  the  heirs  of  the  body 
of  the  &ther,  or  to  his  right  heirs,  and  dies  before  the  birth  of  any  son  of 
his  son ;  and  if  by  the  descent  of  the  fee  or  tail  upon  the  son  the  contin- 
gent remainders  were  destroyed,  was  the  question  ?  It  was  argued^  that 
&ey  were  not,  because  the  iimeritance  came  to  the  son  by  descent,  which 
was  an  act  in  law,  and  not  by  his  own  act ;  and  therefore  th^  law,  which 
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does  no  wrong,  shall  not  destroy  these  contingent  remainders,  but  that  upon 
the  birth  of  the  sons  the  estate  shall  open  again  to  let  in  the  remainders. 
But  it  was  adjudged^  that  the  Contingent  remainders  were  destroyed  by  the 
descent  of  the  inheritance  upon  the  son ;  (a)  and  they  relied  on  me  case  of 
Wood  T.  Ingersoles,(6)  and  held,  that  this  case  diJ9ered  from  the  cases 
cited,  where  the  estates  were  united  at  first  upon  making  the  conveyance, 
and  if  they  should  not  afterwards  open,  so  as  to  let  in  the  remainders,  the  con- 
veyance would  destroy  itself;  but  here,  this  descent  was  an  act  subsequent 
to  the  conveyance,  and  made  an  alteration  in  the  estates  limited  thereby, 
and  therefore  had  destroyed  the  contingent  remainders. 

Vent.  306 ;  3  Jon.  76;  3  Keb.  731,  820,  Hartpool  ▼.  Kent,  (a)  For  this  Tide  Co. 
Lit.  38  a;  11  Co.  80;  Ley.  11;  Raym.  S8;  Sid.  47;  PlankettY.Holme8,3Ley.S03; 
3  Jon.  79,  Forteecue  t.  Abbott.    (6)  Cro.  Ja.  360.' 

[Lands  were  conveyed  to  the  use  of  A  and  his  wife  for  life,  remainder 
to  the  use  of  B  the  son  of  A  for  his  life,  remainder  to  the  first  and  other 
sons  of  B  in  tail,  remainder  to  A  in  fee.  A  and  his  wife  died  in  the  life- 
time of  B,  who  afterwards  died  without  issue,  leaving  a  wife.  The  ques- 
tion was,  Whether  the  wife  of  B  was  entitled  to  dower  in  the  lands  ?  It 
was  decreed  she  was :  and  Lord  Chancellor,  with  one  of  the  judges,  was 
of  opinion,  that  the  estate  for  life  in  B  was  merged  by  the  descent  of  the 
inheritance  upon  him,  and  the  contingent  remainder  destroyed. 

Hooker  y.  Hooker,  Ca.  temp.  Hardw.  13 ;  Feame's  C.  R.  343,  (7th  edit)  by  Bntler.] 
OThe  aboye  cases  as  to  the  subsequent  descent  of  the  inheritance  merging  the  particular 
estate,  and  thereby  destroying  the  contingent  remainders,  at  first  appear  irreconcileable 
with  each  other.  But  Mr.  Feame  suggests  a  distinction  by  which  they  may  be  recon- 
ciled; yiz.,  between  the  cases  where  the  inheritance  descends  immediatefy  from  the 
person  by  whose  will  the  particular  estate  and  remainders  are  created  (like  the  cases  of 
Plunkett  ▼.  Holmes,  and  boothby  y.  Vernon,)  and  those  cases  where  either  the  descent 
is  mediate  from  the  deyisor  of  the  particular  estate  and  remainders,  or  where  the  de- 
scending inheritance  is  not  deriyed  at  all  from  such  deyisor  Tas  in  the  cases  of  Crump  y. 
Norwo(^,  Hartpool  y.  Kent,  and  Hooker  y.  Hooker.) — In  tne  first  class  of  cases  the 
descent  of  the  inheritance  seems  not  to  merge  the  particular  estate,  while  in  the  last 
class  the  merger  takes  place ;  and  Mr.  Feame  assigns  satisfactory  reasons  for  the  dif* 
ference.    Feame,  C.  R.  343,  344,  (7th  edit)  Butler.|| 

II So  also  where  there  was  a  devise  of  gavelkind  land  to  the  testator's 
three  nephews,  William,  John,  and  Robert,  for  their  lives  in  common,  and, 
after  their  respective  deceases,  the  share  of  him  or  them  dying  to  the 
heirs  lawfully  issuing  of  his  and  their  body  and  bodies  respectively,  if 
more  than  one,  equally  to  be  divided  as  tenants  in  common ;  and,  if  but 
one,  to  such  only  one,  his  or  her  heirs  and  assigns  for  ever ;  and  if  any 
of  his  nephews  should  die  without  issue,  or  leaving  such  they  should 
die  without  attaining  twenty-one,  then  the  share  or  shares  of  him  or  them 
so  dying  unto  the  survivor  and  survivors  of  his  said  nephews  and  the  heirs 
of  the  body  of  such  survivor  equallv,  as  tenants  in  common,  and  to  hold 
the  same  as  he  had  therein-before  directed  as  to  the  original  part  and  share. 
And  for  want  or  in  default  of  such  issue  of  his  said  nephews,  he  devised 
the  premises  unto  his  own  right  heirs.  On  the  testator's  decease  one 
moiety  of  this  remainder  to  his  right  heirs  descended  to  his  brother  John, 
the  father  of  the  three  nephews,  being  one  of  the  testator's  two  heirs  in 
gavelkind ;  and  on  the  brother's  decease  it  descended  to  his  sons,  the  three 
nephews.  The  court  held  this  to  be  a  contingent  remainder  with  a  double 
aspect,  and  not  an  executory  devise,  and  consequently  that  by  the  descent 
of  the  portion  of  the  ultimate  remainder  in  fee  on  the  nephews,  the  par- 
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ticular  estate  in  that  portion  was  merged,  and  &e  contingent  remainders  in 
that  portion  were  destroyed. 

Cramp  y.  Norwood,  7  Taunt.  363 ;  and  vide  Doe  dem.  Dary  y.  Bamsall,  6  Term  R. 
30 ;  Doe  dem.  Herbert  y.  Selby,  9  Barn.  &;  C.  929.!| 

^  One  devised  to  his  three  daughters  J,  M,  and  A,  during  their  lives 
respectively,  certain  specified  parts  of  his  real  estate,  and  added :  "  It  is 
my  will  that  if  any  of  my  daughters  die  without  issue,  or  if,  having  issue, 
and  such  issue  all  die  in  their  minority,  without  leaving  lawful  issue,  then 
I  give  the  land  so  allotted  to  my  other  child  or  children's  lawful  issue,  as 
tenants  in  common,  to  hold  to  them,  their  heirs  and  assigns  for  ever."  J 
died  in  the  lifetime  of  the  testator ;  held,  that  the  limitation  over  to  the 
issue  of  his  other  daughters  was  good  by  way  of  an  executory  devise. 

Way  T.  Gest,  14  Serg.  &  R.  40 ;  and  see  Neave  v.  Jenkins,  3  Yeates,  4l4.gr 

*  A  and  B,  joint-tenants  for  their  lives,  remainder  to  the  first  son  of  A 
in  tail,  and  so  to  the  second,  &c.,  remainder  to  the  right  heirs  of  B.  Before 
any  issue  A  releases  to  B,  and  his  heirs,  and  after  hath  issue  a  son ;  and 
if  oy  this  release,  before  the  birth  of  a  son,  the  contingent  remainders  were 
destroyed,  was  the  question  ?  It  was  argued,  upon  the  diversity  in  the 
above  case,  that  this  uniting  of  the  estate  for  life  with  the  remainder  in 
fee,  being  by  conveyance  and  act  subsequent  to  the  limitation  of  the  con- 
tingent remainders,  and  before  they  came  in  being,  had  destroyed  them ; 
for  now  the  estate  for  life  upon  which  they  depended  is  gone,  and  the 
whole  fee  executed  in  B,  and  therefore  they  can  never  after  arise.  But  by 
three  justices,  dissentiente  Dolben^  it  was  adjudged  that  these  contingent  re- 
mainders were  not  destroved ;  for  to  some  purposes  the  whole  tee  was 
executed  in  B,  inmiediately  upon  the  first  conveyance,  and  this  release  of 
A  gave  him  no  greater  estate,  nor  in  any  other  degree  than  he  had  before ; 
for  after  such  release  he  is  in  of  the  whole  estate  by  the  lessor,  as  he  was 
before,  and  as  he  would  have  been,  if  it  had  come  to  him  by  survivorship : 
and  his  estate  being  at  first  given,  subject  to  these  contingent  remainders, 
must  open  to  let  them  in,  when  they  happen,  as  it  would  have  done  had  no 
such  release  been  made ;  and  though  they  were  limited  immediately  after 
the  estate  for  life  to  A  and  B,  yet  tiB  they  came  in  esse  they  did  not  pre- 
vent the  closing  of  the  fee  in  B,  and  therefore  did  not  depend  absolutely 
upon  the  estate  for  life,  and  have  now  no  other  impediment  to  hinder  their 
rising  than  they  had  at  first.'  "  Note,  Ventris  reports  the  same  case  to  be 
adjudged,  that  they  were  destroyed,  but  gives  no  reason  for  the  judgment ; 
and  the  otiier  two  reporters  were  two  of  the  judges  that  gave  the  judgment, 
and  therefore  are  more  to  be  relied  upon." 

•Vent.  345 ;  3  Jon.  136 ;  Raym.  413,  Harrison  ▼.  Belsey.'  ||From  this  and  the  follow- 
ing case  Mr.  Feame  draws  the  conclusion,  that  the  alteration  in  the  particular  estate, 
which  will  destroy  a  contingent  remainder,  must  be  an  alteration  in  its  quantity^  and 
not  merely  in  its  qwdily,    C.  R.  338,  (7th  edit.)0 

*  A  copyholder  in  fee  surrenders  to  the  use  of  his  wife  and  of  B  for  their 
lives,  remainder  to  the  use  of  the  heirs  of  the  body  of  the  surrenderor  and' 
his  wife ;  B  and  the  wife  are  admitted  accordingly ;  after  B  surrenders  his 
part  to  the  use  of  the  husband,  and  then  the  husband  surrenders  Hie  whole 
to  the  use  of  C,  and  his  heirs,  who  is  admitted  accordingly ;  then  the  wife 
dies,  leaving  issue,  who  brings  ejectment  for  the  moiety  of  the  wife ;  and 
adjudged  not  maintainable ;  tor  when  B  surrenders  his  moiety  to  the  use 
of  the  husband,  this  makes  a  severance  of  the  jointure ;  and  when  the  huch 

VoL.Vm.— 45  2  62 


354    RE3IAINDER   AND  BEYEXSIOH. 

ba»i  after  m.TUkdm'l*  mtit  \z  C,  ht  Lt  4ik  kiA  an  oUte  te  &e  fife 

'Ah  -.i.  <^T  '^(j^  sj'.'.trx.  a£ic  f '.<r  tie  :::'e  <£  liic  viit  ■  ife  <iAu  Moietf ; 

%v.'7*'.%d*rf  '/  L*fT  '/-srik  nt':.**^',  t*^  d'^w,  sLe  <hine:  ^etbU  ifcc  crtiiie  of  Cis 
to  *!:;<*  Uivl<:^'  1%  Cf:^nL.£ke^ :  siDC  sxkce  be  vbo  voold  cfadm  it  Bust  Bake 
K  .v.«^.'f  L'fir  '/f  fxrL  *L*rir  L''<fi*r*,  wlk-fc  coths  Ae  !iie  of  tlie  hvainBd  he 
tr^^f.'A  'io,  aoyi  }>!  *L«  p2£rri<:".l2ir  e«4aie  as  t^  ^at  Boietr  is  demvined; 
^\^*r:*A'jT^  ♦xe  i»r!x.5ii:j -tr  5t%  to  tLat  iE:;e*T  wticL  mas  coodniimt  is  destroyed 
and  ♦!;*;  J.'*^r/<j5.d*5  <!f:^L  can  never  5<rt  h  '-p  asain :  b-st  for  "die  other  moietv', 
if  *he  V.y/ciA  d:e«,  Hvifig  B,  h  wi"  take  place,  else  nat,  beii^ contiiigent, 
''irA  Ti'/*  f^pal;e  fA^  rcr^ii^z  djritz  the  life  of  the  hosband.  Jbid  as  to  die 
h'.^h'<iSi''/*^  s^irz^iXitlf^r  to  tie  u*«  cf  C,  and  his  heirs,  this  mas  no  soch  forfeit- 
•jre  Of  di'^jfrm'iTiSiUfjB  cf  the  e«*jate  for  life  as  to  eire  an  entry  to  those  in 
retasunAeTf  for  then  that  had  destroyed  the  contingent  remainder  of  the 
whole ;  and  though  the  wife  had  survived  and  defeated  su^  soncnder  as 
to  her  own  moiety,  yet  it  appears  before,  that  that  would  not  hare  reTived 
the  contingent  remainder,  being  not  capable  of  vesting  whak  the  particular 
f^tate  ended ;  but  such  surrender  of  the  husband  works  only  by  way  of 
grant  for  what  he  might  lawfully  pass,  and  not  so  stroi^y  as  lireiy  of 
Mrisin* 


ItolL  R.  238, 317,  438,  Laoe  t.  PamelL'    [Tide  Walk.  GOb.  Tea.  966,  and 
and  Frame's  C.  R.  458.] 

^^  A  copyholder  in  fee  surrenders  to  the  use  of  his  will,  and  after  by  his 
will  devii»e8  the  estate  to  B  for  life,  remainder  to  the  heir  of  his  body 
begotten,  for  ever,  and  dies.  B  is  admitted,  and  after  surrenders  to  the 
lord  of  the  manor  to  do  with  it  as  he  pleases,  and  dies,  leaving  a  son.  Now, 
admitting  the  remainder  to  the  heir  of  the  body  of  B,  to  be  a  good  remain- 
der, and  that  such  heir  should  take  it  by  purchase,  this  surrender  of  B 
hath  not  destroyed  it ;  for  this  operates  only  as  a  grant  to  the  lord  of  his 
estate  for  life,  and  is  no  forfeiture  to  give  an  entiy  to  a  remainder-man ; 
and  by  consequence  continues  in  the  lord  to  support  the  contingent  re- 
mainder, in  the  same  manner  as  it  did  in  B,  there  beinj^  only  a  chanjge  of 
the  person,  but  no  alteration  made  in  the  estate ;  for  it  is  still  detenninable 
upon  the  death  of  B  as  it  was  before,  and  not  sooner. 

3  Roll.  Abr.  794,  (6),  Pawaey  ▼.  Lowdall.**  [So,  in  the  abore  case  of  Lane  t.  Pan- 
nell,  it  is  obaerrable,  that  the  turrender  of  tlie  baron  to  B  in  fee  did  not  destroy  the  cod- 
tingent  remainder;  for  the  lej^l  freehold  being  in  the  lord,  the  surrender  of  the  baron 
passed  no  more  than  be  lawfully  might.  Feame's  C.  R.  470,  (4th  edit.)  So,  where 
copyhold  lands  were  devised  to  A  for  nfe,  remainder  to  his  first  and  other  sons  in  tail, 
Ate.,  remainder  to  B  in  fee,  and  A  before  he  had  any  sons  bom  bought  the  feversion  of 
B,  and  had  it  surrendered  to  his  (A's)  own  use,  thinking  by  that  means  to  merge  his 
estate  for  life,  and  so  destroy  the  contingent  remainder  to  his  first  son ;  it  was  agreed, 
that  this  surrender  of  the  reversion  would  not  bar  the  son,  because  the  freehold  and  in- 
heritance were  in  the  lord ;  for  there  is  not  the  like  inconvenience  as  in  freehold  estates 
at  common  law,  in  respect  of  contingent  remainders,  where  there  is  nobody  a^inst 
whom  to  bring  the  praecipe,  Mildmay  v.  Hungerford,  2  Vem.  453.]  ||But  if  the  lord's 
freehold  becomes  vested  in  the  owner  of  the  customary  estate  by  enfranchisement  before 
the  contingency  happens,  the  contingent  remainders  are  destroyed.  Roe  dem.  Clewett 
T.  Briggs,  16  fiast,  406.|| 

"  A,  tenant  for  life,  remainder  to  B  for  life,  remainder  to  the  first,  second, 
and  other  sons  of  B  in  tail-male  successively ;  A  and  B  join  in  an  inden- 
ture tripartite  between  A  of  the  first  part,  and  B  of  the  second  part,  and  C 
and  D  of  the  third  part,  whereby  A  covenants  with  C  and  D  to  levy  a 
fine  to  other  uses :  B  seals  the  deed ;  and  it  was  argued  by  the  sealing  it 
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should  be  said  that  B  joined  in  the  fine,  and  by  the  fine  all  the  estates  are 
divested  and  put  to  a  right,  and  the  contingent  estates  disturbed ;  and  B  is 
estopped  firom  entering  to  revive  them  ;  and  though  he  hath  a  son  after, 
yet  he  cannot  enter  till  the  contingent  use  be  reWved  by  entry ;  which,  as 
this  case  is,  no  person  has  power  to  do.  But  per  cur.  clearly — B's  sealing 
tiie  deed,  only  shows  his  consent  that  A  may  levy  the  fine ;  for  he  does 
not  covenant,  or  transfer  over  his  estate  in  remainder :  and  admitting  that 
B  should  be  estopped,  yet  his  sons,  who  claim  not  under  him,  are  not 
estopped  to  say,  that  there  was  a  sufficient  estate  continuing  to  support  the 
continent  remainders ;  and  then,  if  they  are  preserved,  every  one,  who 
hath  right,  may  enter  in  his  tUm.  And  after  it  was  adjudged  accordingly ; 
and  said,  there  was  nothing  in  the  case  worth  an  argument 
3  Keb.  759,  MSS.  Hales  r.  Risley. 

"  A  covenants  upon  proper  considerations  to  stand  seised  to  the  use  of 
himself  for  life,  remainder  to  B  his  son  for  life,  remainder  to  the  first  and 
other  sons  of  B  in  tail  successively;  remainder  to  the  right  heirs  of  A; 
after  A  is  attainted  of  treason,  and  executed  before  the  birth  of  any  son  of 
B.  It  was  adjudged,  that  by  such  attainder  the  king  had  the  fee-simple, 
discharged  of  all  the  remainders  to  the  sons  not  then  bom,  and  that  they 
were  utterly  barred.  The  reason  seems  to  be,  because  they  were  to  arise 
by  way  of  use  out  of  the  estates  of  the  covenantor,  which  by  such  attainder 
are  come  to  the  king ;  and  he  cannot  be  seised  to  the  use  of  any  person. (a) 
But  it  seems,  if  they  were  to  arise  out  of  an  estate  executed  in  feoffees, 
then  the  attainder  of  A,  which  could  only  forfeit  his  own  estate  for  life, 
and  remainder  in  fee,  would  not  prevent  them  from  rising.  But  the  greater 
doubt  in  such  case  would  be,  if  the  feoffees  themselves  were  attainted  of 
treason  before  the  birth  of  any  son ;  for  all  the  books  agree,  they  have  no 
estate  left  in  them,  but  a  scintilla  juris  to  serve  the  contingent  uses  when 
they  happen,  and  how  far  that  scintilla  juris  is  forfeitable,  or  their  entry 
requisite  to  serve  the  contingent  uses,  when  no  actual  disturbance  is  made 
of  the  possession,  seems  doubtfiil.  For  in  other  cases,  unless  the  posses- 
sion be  disturbed  by  disseisin,  feoffment,  &c.,  no  entry  of  the  feoffees  is 
requisite  to  raise  the  contingent  uses  when  they  happen,  as  appears  before. 
Ideo  quare  of  this. 

Mo.  8, 15 ;  Sir  Thomas  Paimer^s  case,  Pop.  29."  [(a)  fiut  here  the  aaestion  arises, 
how  we  are  to  reconcile  this  resolation  with  the  principle  that  any  preceaing  vetted  free- 
hold estate  will  support  a  contingrent  remainder ;  for  here,  whatever  effect  Uie  forfeiture 
of  A*s  estate  for  life  and  remainder  in  fee  might  otherwise  have  had,  yet  as  B  had  a 
veiied  freehold,  why  was  not  that  capable  of  supporting  the  contingent  remainder  to  his 
sons  1  If,  indeed,  there  had  been  an  office  found  antecedent  to  the  birth  of  a  son  of  B, 
that  A  was  seised  in  fee,  it  might  have  accounted  for  the  resolution  in  the  above  case, 
by  takingr  away  the  right  (if  entry  of  B,  according  to  the  distinction  I  shall  notice  after  the 
next  cited  case.  But,  abstracted  from  a  circumstance  of  that  nature,  which  does  not  appear 
in  the  report  of  Sir  Thomas  Palmer's  case,  that  of  Corbet  y.  Tichbom,  2  Salk.  576,  of  much 
later  date,  seems  to  claim  our  better  attention.  It  was  a  case  where  J  S  being  tenant 
for  life,  remainder  to  his  wife  for  life,  remainder  to  his  first  and  other  sons,  &c.,  in  tail, 
remainder  to  himself  in  fee,  committed  treason,  and  afterwards  had  a  son,  and  then  was 
attainted ;  and  upon  a  trial  at  bar  in  K.  B.  the  court  held,  that  whether  the  son  was 
born  before  or  after  the  attainder,  the  contingent  remainder  to  him  was  not  discharged 
by  the  lands  resting  in  the  crown  during  the  life  of  J  S,  because  of  the  wife*s  estate, 
▼iz.,  a  vested  estate  of  freehold  in  remainder,  which  was  sufficient  to  support  it  For 
this  estate  of  the  wife,  it  seems,  was  not  turned  to  a  riffht,  or  affected  by  the  forfeiture 
of  the  husband,  nor  the  crown  thereby  in  possession  of  any  other  estate  than  what  J  S 
was  entitled  to  at  the  time;  as  appears  by  another  case  of  Lynch  v.  Coote^  2  l^alk.  469, 
where  tenant  for  life,  remainder  to  his  first  son  in  tail,  remainder  to  J  S  in  fee,  was  at^ 
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tainted  of  high  treaiOD,  and  died  withoot  iiaiie.  And  npon  its  being  urged,  that  the 
whole  estate  resting  in  the  king  by  33  H.  8,  e.  8^  withoat  any  office  &ding  the  apeclal 
matter,  he  in  remainder  conld  not  enter,  anjr  more  than  if  a  general  o^ce  had  been 
foand,  which  woaid  hare  sappoeed  a  fee;  it  was  held,  that  no  other  estate  vested 
in  the  kinff  by  the  said  act  than  the  party  attainted  had ;  jast  as  if  a  tpedal  office  had 
been  found ;  and  therefore  the  remainder-man  miffht  enter  on  the  king,  the  king's  estate 
being  determined.  For  the  statute  saTcd  the  rignt  of  others ;  though  it  was  otherwise 
where  an  office  found  an  estate  in  fee  in  the  party  attainted.  Feame's  C.  R.  88^  983, 
(7th  edit)] ;  ••d  Jo.  773;  Keb.  733;  3  Mo.  196,  374,  389, 391.*' 

^'  A  seised  in  fee  of  lands,  after  27  H.  8,  makes  a  feofiment  in  fee  to 
tiie  use  of  D  his  wife,  for  her  life ;  and  if  he  survives  his  said  wife,  then 
to  the  use  of  himself,  and  of  such  woman  as  he  shall  happen  to  marry,  for 
their  lives,  for  the  jointure  of  such  wife,  remainder  to  B  in  fee.  After- 
wards, B  and  the  feoffees  by  consent  of  A  join  in  a  feofiment  in  fee  to  the 
use  of  A  and  his  wife  for  their  lives,  remainder  to  C  in  tail,  remainder  to 
A  in  fee ;  and  this  was  by  deed  and  letter  of  attorney  to  make  liveiy. 
Afterwards  B  levies  a  fine  with  proclamation  to  other  uses ;  and  then  D 
his  wife  dies,  and  he  marries  a  second  wife,  and  dies ;  and  she,  by  the 
assent  and  command  of  the  first  feoffees,  and  after  the  five  years  after  the 
fine,  enters  to  raise  the  use  to  herself.  And  by  the  better  opmion  her  entzy 
was  not  lawful ;  for  by  the  second  feofiment  all  the  estates  were  divested 
and  put  to  a  right.  And  whether  such  feoffment  were  only  the  disseisin 
of  the  attorney,  who  made  the  livery,  and  the  confirmation  of  him  in  re- 
mainder, and  of  the  feoffees ;  or  the  disseisure  of  all ;  yet  by  such  joining 
in  the  deed  of  feoffment,  the  feoffees  have  barred  their  sciniilla  jum/ana 
cannot  enter  to  revive  the  future  use  to  the  second  wife.  And  A,  by  his 
fine,  hath  barred  himself  to  enter  in  right  of  his  wife  to  reverse  ihe  first 
estates ;  and  his  first  wife  could  not  enter,  being  covert ;  and  therefore, 
there  being  none  to  enter  to  revive  such  future  use,  it  is  by  the  feofiment 
destroyed,  and  the  second  wife's  entry  unlawful. 

Dyer,  339--343,  198, 199;  8  Leon.  14;  Pop.  76;  Co.  1, 136,  Brent^s  case.''  [Vide 
Feame's  C.  R.  290-301,  (7th  ed.)] 

^^  A,  seised  of  lands,  makes  a  feoffment  in  fee  to  the  use  of  himself  and 
his  wife  for  lives;  and  after  their  deaths,  to  the  use  of  B  their  son  for  life ; 
and  after  his  death  that  the  feoffees  should  be  seised  ut  in  eorum  pristino 
statUy  upon  condition  that  they  should  receive  the  profits,  and  pay  to  C,  wife 
of  B,  20/.  per  annum  during  her  life ;  and  after  that  they  should  be  seised 
to  the  use  of  the  heirs  male  of  the  body  of  B.  The  feoffor  and  his  wife 
die ;  B  enters,  and  makes  a  feoffment  to  D,  and  dies ;  and  after  C  dies ; 
and  then  the  heir  male  of  the  body  of  B  enters.  It  was  adjudged  lawful ; 
and  that  the  feoffment  of  B  was  no  discontinuance,  nor  barred  the  heir  of 
his  entiy.  But  this  was  without  any  great  argument,  and  no  reason  given 
for  the  judgment.  However,  it  seems  well  given ;  for  by  reason  of  the 
intermediate  remainder  to  the  feoffees,  B  was  not  seised  by  force  of  the 
entail  when  he  entered  and  made  the  feoffment ;  and  then,  by  Littleton's 
rule,  his  feoffment  makes  no  discontinuance  ;  and,  by  consequence,  as  the 
feoffees  might  have  entered  presently  for  the  forfeiture,  they  being  next  in 
remainder,  so,  after  the  deadi  of  C,  the  heir  of  the  body  of  B  may  like- 
wise enter,  because  then  the  preceding  estates  are  determined.  And  if 
the  feoffment  of  B  made  no  discontinuance,  there  is  nothing  to  hinder  their 
entry,  though  they  are  in  of  the  entail,  by  descent  from  their  father,  after 
such  entry. 

Cro.  Eliz.  977,  Mason  r.  Nevill;  Co.  Lit.  347  (a);  Raym.  37. 


REMAINDER  AND  REVERSION.    357 

(D)  Of  Remainders  in  Abeyance  or  Contingency,  &o. 

^^  Ay  seised  of  lands  in  fee  by  indenture,  covenants  with  B,  in  consider- 
ation of  a  marriage  intended  between  A  and  C  daughter  of  B,  to  stand 
seised  to  the  use  of  himself  and  his  heirs  till  marriage,  and  after  to  the  use 
of  himself  and  C  and  the  heirs  of  his  body,  remamder  to  his  owm  right 
heirs ;  and  then  before  the  marriage  he  makes  a  lease  for  thirty-one  years, 
reserving  rent,  to  begin  after  the  end  of  a  former  lease,  then  in  esse.  The 
marria^  takes  effect :  and  in  ejectment  after  the  death  of  A  it  was  held, 
that  this  lease  should  bind  the  future  use  to  the  wife,  as  a  lease  upon  good 
consideration  by  the  feoffees  at  common  law  should  bind  cestui  que  use ; 
but  that  subject  to  that  lease  the  use  to  the  wife  should  arise,  because  the 
same  sei^  and  freehold  continues ;  and  therefore  the  use  to  the  wife 
should  arise  out  of  the  residue  of  the  estate,  and  she  shall  have  the  rever^ 
sion  and  rent  reserved  upon  the  lease ;  for  wherever  the  statute  finds  a 
seisin  to  uses,  there  it  carries  the  possession  to  them ;  and  notwithstanding 
such  lease  for  years,  yet  the  seisin  to  the  uses  continued. 

Cio.  Eliz.  764,  854;  2  Roll.  Abr.  611,  793,  794,  (4),  Wood  v.  Reignold. 

''  And  yet  we  have  another  case  in  our  books  where  it  was  held  the 
wife  was  not  at  all  bound  by  such  lease.  The  case  was  this: — A  cove- 
nanted, in  consideration  of  love  as  to  his  son,  to  stand  seised  to  the  use  of 
his  son  for  life,  remainder  to  the  use  of  such  woman  as  he  should  after 
marry,  for  her  life ;  remainder  to  the  first  and  other  sons  in  that  marriage, 
in  tail,  &c.  And  after,  the  son  proving  extravagant  and  being  in  jail.  A, 
the  iadier,  to  disturb  the  rising  of  the  use  to  the  future  wife,  makes  a  lease 
for  1000  years,  and  then  the  son  marries  the  jailer's  daughter.  And  yet 
it  was  held,  that  she  was  not  bound  by  this  lease,  but  should  have  the 
land  discharged  of  it.     And  the  reason  given  is,  because  there  being  a 

food  estate  by  the  first  limitation  to  arise  when  the  wife  is  known,  if  this 
e  not  destroyed,  this  cannot  be  charged  or  encumbered,  because  it  hath 
relation  to  the  covenant,  and  therefore  the  lease  shall  be  construed  to  arise 
out  of  the  reversion  which  the  covenantor  had  in  him,  and  might  lawfully 
charge.  But  to  difference  this  case  firom  the  former,  it  is  to  be  observeci, 
that  nere  the  covenantor  had  nothing  but  a  reversion  in  him ;  he  had  no 
estate  for  life,  as  he  had  in  the  case  preceding :  besides,  this  lease  was 
made  without  any  consideration,  and  for  no  other  purpose  but  to  defeat 
the  rising  of  the  use  to  the  wife.  And  if  it  should  be  good  in  possession, 
being  for  1000  years,  and  no  rent  reserved  upon  it,  it  would  defeat  the 
whole  settlement ;  and  therefore  it  is  more  reasonable  to  construe  such 
lease  to  arise  out  of  the  reversion  which  the  covenantor  had,  and  might 
lawfully  charge,  than  to  allow  it  good  against  the  wife  who  came  in  upon 
so  valuable  a  consideration  as  marriage.  But,  if  such  lease  had  been  made 
for  money,  or,  if  a  rent  had  been  reserved  upon  it,  then  though  the  lessor 
had  not  any  estate  for  his  own  life,  yet  such  lease  had  been  good  against 
the  settlement :  because,  though  it  was  made  in  consideration  of  marriage, 
yet  not  being  with  any  woman  in  particular,  nor  in  consideration  of  any 
marriage  portion,  it  would  be  fraudulent  and  voluntary,  as  to  any  subse- 
quent purchaser  for  a  more  valuable  consideration,  as  money  or  rent  is. 

Cro.  Ja.  168;  3  Roll.  Abr.  393,  (1),  Bold  ▼.  Sir  Henry  Winston ;  Co.  3,  Twyne's 
case. 

^^  A  gives  lands  to  the  use  of  B  for  life,  remainder  to  his  eldest  son  in 
tail,  remainder  to  the  right  heirs  of  B ;  and  before  the  birth  of  any  son,  B 
makes  a  lease  for  years,  and  then  a  son  is  bom :  he  shall  avoid  this  lease 
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after  the  death  of  B,  for  the  freehold  not  being  altered^  so  that  the  contin- 

fent  remainder  may  well  take  place,  this  lease  for  years  shall  not  affect  it, 
ut  shall  be  construed  to  arise  out  of  the  estates  which  B  had,  and  might 
lawfuUy  charge,  and  shall  be  subject  as  they  would  have  been,  to  open 
and  let  in  the  remainder,  when  it  happens.  But,  if  such  lease  had  been 
made  for  a  valuable  consideration  of  money  or  rent,  then  it  would  come 
within  the  rules  before  mentioned,  as  I  conceive. 

2  Roll.  Abr.  794,  (5). 

'^  A,  seised  in  fee,  levies  a  fine  to  the  use  of  himself  for  life,  remainder 
to  the  use  of  such  woman  as  he  should  after  marry,  and  should  survive 
him  ;  remainder  to  B  in  tail :  then  A  marries  C,  and  after,  by  fine,  recit- 
ing ihdit  he  was  tenant  for  life,  remainder  to  said  C  for  life,  he  and  C  grant 
the  said  lands  to  a  stranger  for  forty  years,  if  he  and  his  wife,  or  either  of 
them,  should  so  long  live ;  A  dies ;  and  if  C  was  barred  was  the  question  ? 
And  per  totam  cur.  she  was  barred  by  estoppel.  Yet  they  agreed,  that  if 
a  lease  be  made  to  one  for  life,  remainder  to  the  right  heirs  of  J  S,  who 
is  living,  and  after  his  eldest  son  grants  or  levies  a  nne  of  such  remainder, 
yet  after  the  death  of  J  S,  he  shall  enter,  because  he  had  nothing  in  him 
at  the  time  of  the  grant  or  fine,  and  therefore  such  grant  or  fine  were 
merely  void.  And  there,  two  judges  against  two,  held,  that  the  fine  had 
extinguished  this  future  use  by  way  of  prevention.  But  a  quterc  is  made 
of  it,  because  it  was  but  a  ^nt  by  tenant  for  life,  which  ends  with  his 
death.  This  is  the  case,  as  it  is  reported  by  Moore.  But  in  Croke,  the 
case  is  reported  to  be,  that  after  such  settlement  the  husband  and  wife 
levied  a  fine  to  a  stranger  in  fee,  who  granted  and  rendered  the  land  to 
the  husband  for  life,  remainder  to  the  defendant  for  sixty  years,  remainder 
to  the  right  heirs  of  the  husband ;  and  that  the  husband  died,  and  B,  who 
had  the  remainder  in  tail  by  the  first  settlement,  entered  and  let  to  the  de- 
fendant ;  and  that  after  C  married  again,  and  she  and  her  husband  let  to 
the  plaintiff;  and  upon  special  verdict  found,  it  was  adjudged  for  the 
plaintiff.  Which  proves,  that  the  wife  was  not  bound  even  by  estoppel, 
for  then  it  could  never  have  been  adjudged  for  her  lessee  the  plaintiff;  and 
that  the  joining  of  the  wife  in  the  fine  signified  nothing.  But,  then,  as  it 
seems,  this  must  prove  too,  that  the  fine  was  not  levied  in  fee  as  it  is  re- 
ported ;  for  then  clearly  the  contingent  remainder  to  the  wife  would  have 
been  destroyed ;  because  by  such  fine  the  estate  for  life  of  the  husband 
was  determined,  and  an  entry  given  to  him  in  the  remsfinder  for  the  for- 
feiture, before  the  continent  remainder  could  take  place ;  and  then,  by 
all  the  cases  before  mentioned,  it  appears  to  be  for  ever  destroyed.  And 
therefore  taking  it  to  be  onljr  a  grant  by  fine  for  years,  and  not  for  any 
valuable  consideration,  then  it  determined  by  the  death  of  the  tenant  for 
life  who  granted  it ;  and  though  it  had  been  for  a  valuable  consideration, 
then  it  determined  by  the  death  of  the  tenant  for  life  who  granted  it.  And 
indeed,  admitting  it  had  been  for  a  valuable  consideration,  yet  I  cannot 
see  how  it  could  have  continued  longer  than  his  life,  or  bound  the  con- 
tingent use ;  for  such  lease  by  cestui  que  use  in  possession  differs  fix)m  a 
lease  by  feoffees  to  uses  at  common  law,  or  by  covenantor  to  stand  seised 
to  uses ;  for  there,  in  both  cases,  the  use  takes  effect  out  of  the  estate 
which  shall  serve  and  supply  the  uses ;  and  therefore  shall  bind  or  not  bind 
as  it  happens  to  be  made  for  a  valuable  consideration,  or  voluntarily,  as 
appears  before.     But,  where  such  lease  is  made  by  cestui  que  use  in  pes- 
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session,  this  takes  its  effect  out  of  his  estate  only,  and  by  consequence  can 
continue  no  longer  than  that  does ;  and  then,  when  the  freehold  is  not  de- 
stroyed, the  contingent  remainder  may  well  vest,  nothing  being  done  to 
disturb  or  displace  its  rising.     Qiuere  therefore  of  this  case. 
Cro.  Eliz.  826;  Mo.  634,  Wells  r.  Fenton;  Poph.  5. 

'^  A  covenants  upon  proper  considerations  to  stand  seised  or  make  a 
feoffment  in  fee  to  the  use  of  himself  for  life,  and  after  of  part  to  the  use 
of  B,  his  wife,  for  life,  for  her  jointure,  without  waste,  and  after  to  the  right 
heirs  of  A,  provided  that  if  the  heir  of  A  disturbs  B,  that  then  the  use  to 
the  right  heirs  of  A  shall  cease,  and  that  then  A  and  his  heirs,  or  the 
feoffees,  &c.,  and  all  others  shall  stand  seised  to  the  use  of  B  and  her  heirs. 
Afterwards  A  makes  a  lease  for  100  years,  to  begin  after  the  death  of  B, 
rendering  12/.  rent,  and  dies.  The  heir  disturbs  B  and  breaks  the  condi- 
tion ;  yet  by  the  two  chief  justices  it  was  held,  that  the  future  use  to  B  in 
fee  was  checked  by  this  lease,  though  the  lease  was  but  an  interesse  termini 
till  B's  death.  Et  quia  rum  potuit  surgere  tempore  mortis  B,  by  reason  of 
the  lease  for  years,  tt  is  destroyed  for  ever.  But  qaare  of  this  case,  for  by 
the  other  cases  preceding  it  appears,  that,  at  most,  such  contingent  uses  are 
only  bound  by  Qie  lease  for  years,  and  not  that  neither,  except  where  they 
are  made  for  a  valuable  consideration.  But  here,  the  reason  given  why 
this  contingent  limitation  to  the  wife  is  destroyed  by  making  such  lease  for 
years,  is  the  same  that  is  given  where  contingent  remainders  are  destroyed 
by  making  a  feoffment  in  fee,  whereas  the  reasons  and  operations  of  the 
one  and  me  other  are  very  different.  Ideo  quaere  of  this  case.  Note — 
Croke  cites  the  resolution  of  this  case,  and  says,  the  reason  thereof  seems 
to  be,  because  the  use  limited  to  the  right  heirs  was  the  ancient  reversion, 
and  no  new  estate,  and  then  there  could  not  be  a  condition  annexed 
thereto.  But  this  seems  no  good  reason ;  for  an  executory  use  may  as 
well  be  limited  to  arise  upon  a  condition  precedent  as  an  executory  devise, 
and  then  the  statute  carries  the  possession  after  it;  and  why  it  may  be 
created  by  original  limitation,  and  not  out  of  the  reversion,  after  other 
estates,  will  be  difficult  to  reconcile,  since  the  reversion  is  as  much  the 
owner's,  as  such,  as  the  possession  was  before  any  limitation  at  all  made ; 
because  the  first  had  a  fee,  though  it  was  but  a  base  and  determinable  fee. 
But  yet  in  a  will,  such  limitation  has  sometimes  been  held  to  be  good,  not 
as  a  direct  remainder,  but  as  an  executory  devise.  But  this  is  not  law, 
because  it  is  the  affectation  of  a  perpetuity,  since  such  contingencies  can- 
not iall  till  after  the  entail  is  spent,  which  is  too  distant  to  expect. 

Mo.  743,  fiarton's  case ;  Cro.  Eliz.  765."  ||Mr.  Fearne  says,  the  reason  of  this  case 
seems  doubtful  and  obscure ;  C.  R.  978,  (7th  ed.)||    «« Cro.  Eliz.  765.'* 

"  So,  a  gift  at  common  law,  before  the  statute  of  Westm.  2,  to  one,  and 
the  heirs  of  his  body,  and  if  he  died  without  heirs  of  his  body,  to  go  over 
to  another,  this  was  a  void  remainder,  because  the  first  donee  had  a  con- 
ditional fee,  which,  after  issue,  he  may  dispose  of  for  ever,  and  bar  the 
donor  of  his  possibility  of  reverter ;  and  therefore  such  possibility  could 
not  be  good  as  a  remainder,  nor  did  any  formedon  in  remainder  lie  at 
common  law,  when  all  inheritances  were  fees  absolute,  or  conditional. 

Plow.  235  a,  339  b,  248,  249 ;  2  Inst.  336 ;  Vaugh.  36. 

'^  So,  where  one  devised  lands  in  London  to  the  prior  and  convent  of 
B,  ita  quod  reddant  anrmatim  decano  et  capitido  Sancti  Pauli  14  marks ;  and 
if  they  fail  of  payment,  that  their  estate  shall  cease,  and  that  the  said  dean  ^ 
and  chapter  and  their  successors  shall  have  it :  it  was  held  by  Baldwin  and  " 
Fitzherbert,  the  greatest  lawyers  of  the  age,  as  my  Lord  Vaughan  says^ 
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that  this  remainder  was  void ;  because  the  first  devise  carrying  a  fee,  no- 
thing remained  after  to  be  disposed  of;  and  executory  devises,  after  afee^ 
simple,  were  in  former  ages  unknown,  which  is  the  reason  that  this  case 
is  denied  by  some  to  be  law.  And  it  was  held,  that,  for  the  condition 
broken,  the  heir  of  the  devisor  should  enter ;  of  which  more  hereafter. 
Dyer,  33  a,  pi.  13;  Finch,  46;  Swinb.  139;  1  Brook.  334,  (3);  Cent  Vaugrh.  377. 

"  But  this  rule,  that  a  fee  cannot  be  limited  aft^r  a  fee,  hath  been  long 

since  exploded,  in  case  of  devises,  and  of  uses,  where  the  first  estate, 

though  in  fee,  is  limited  to  determine  upon  a  contingency  that  may  happen 

within  the  compass  of  a  life  or  lives  in  being,  or  some  reasonable  tmie 

after.     And  the  reason  of  giving  way  to  it  at  first  seems  to  hare  been,  to 

let  men  into  a  means  of  providing  for  the  several  branches  and  exigencies 

of  their  own  family. 

3  Chan.  Cases,  19,  33,  31,  36,  49;'^  )8and  see  Lippitt  r.  Hopkins,  1  Gallia.  454; 
Willis  y.  Bucher,  3  Wash.  C.  C.  369;  Lessee  of  St  John  v.  Chew,  13  Wheat.  153; 
Lillebridge  v.  Adie,  1  Mason,  334.gf 

"The  first  case  we  meet  with  to  this  purpose,  is  this.  In  debt  against 
A,  as  son  and  heir  of  B,  he  pleads  Hens  per  descent^  but  of  the  third  part 
of  the  manor  of  D  the  plaintiff  replies,  that  he  had  the  whole  manor  of  D 
by  descent ;  and  upon  issue  it  was  found,  that  the  said  manor  was  held  by 
knight's  service,  and  that  B,  father  of  the  defendant,  by  his  will  in  writing 
devised  it  to  his  wife,  till  the  defendant  his  son  should  come  to  the  age  of 
24  years,  and  when  he  came  to  the  said  age  of  24  years,  that  he  should 
have  the  whole  to  him  and  his  heirs  for  ever,  his  wife  having  a  third  part 
thereof  during  her  life ;  and  if  her  said  son  should  die  before  the  age  of 
24  years  without  issue,  then  the  whole  should  be  to  the  wife  for  life ;  and 
after  her  death  to  C  in  tail,  remainder  to  the  right  heirs  of  the  devisor.  It 
was  found  that  the  wife  was  dead,  and  that  the  son  had  attained  his  age  of 
24  years ;  and  it  was  adjudged  that  he  had  the  fee  by  descent,  and  so 
assets ;  for  the  entail  with  the  remainders  over  not  being  to  arise  to  A  un- 
less he  died  before  24 ;  and  so  that  part  of  the  devise  being  become  void 
by  his  attaining  24,  then  it  rested  wholly  upon  the  first  part,  which  being 
a  devise  to  his  son  and  heir  apparent  in  fee,  is  void,  and  he  shall  take  by 
descent,  notwithstanding  such  devise.  And  he  could  not  have  an  estate- 
tail  in  the  interim  till  he  attained  24,  and  then  to  have  the  fee  as  a  remain- 
der, because  the  entail  was  only  to  arise  to  him  upon  his  dying  before  24, 
as  a  condition  precedent ;  so  that  neither  the  tail  nor  the  fee  could  vest  in 
him  presently,  by  force  of  the  devise ;  but  it  was  as  if  he  had  left  the  fee 
to  descend  to  him  and  his  heirs,  and  only  said,  if  my  son  die  without  issue 
before  24,  then  I  give  the  lands  to  my  wife  for  life,  and  after  to  C  in  tail, 
&c.,  which  is  a  good  executory  devise  upon  the  happening  of  the  contin- 
gency, and  the  ^e,  in  the  mean  time,  descends  as  it  would  have  done  if 
mere  had  been  no  will.  And  whether  by  the  words,  if  ftis  son  died  vsUh- 
out  issue  before  24,  an  estate-tail  should  vest  upon  such  death,  or,  that  they 
should  be  only  the  terms  and  conditions  upon  which  the  executory  devise 
was  to  take  place,  and  after  no  estate  at  all,  seems  doubtful ;  though  the 
case  of  Gardiner  and  Sheldon,  aft^r  mentioned,  seems  to  make  for  the  lat- 
ter :  for,  if  he  died  before  24,  leaving  issue,  and  that  being  made  the  con- 
dition upon  which  the  remainder  limited  after  were  to  anse,  could  be  no 
condition  to  vest  an  entail  in  himself;  because  he  and  his  issue,  that  is,  aU 
who  could  take  the  entail,  were  to  be  dead  before  the  entail  could  vest, 
find  then  it  could  not  vest  for  want  of  persons  to  take  it^  which  would  make 
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the  devise  idle  and  repugnant  as  to  that  part :  therefore,  these  words  seem 
to  flotake  no  alteration  of  die  estate  the  law  would  cast  upon  the  son  by 
descent,  but  to  be  wholly  rektiye  to  the  limitations  after,  as  the  modus 
upon  which  they  were  to  take  effect,  and  not  to  control  the  operation  of 
the  law  in  the  mean  time,  in  giving  him  th£  fee  by  descent.  And  to  con- 
strue the  case  otherwise,  would  mSke  it  wholly  useless  to  the  purpose  for. 
which  it  is  cited  by  my  Lord  Chancellor  Nottingham  in  the  Duke  of  Nor- 
folk's case ;  for  there,  either  it  must  create  an  entail  to  begin  when  all  the 
issue  who  were  to  enjoy  it  were  dead ;  or,  it  must  make  an  entail  at  large 
with  the  remainders  oyer ;  and  then  there  is  no  great  mystery  in  the  case. 
The  first  is  impossible,  and  the  latter  cannot  be,  because  it  is  confined  to 
his  dying  before  24 ;  for,  if  he  survives  that  age,  it  is  not  to  take  place. 

3  Leon.  11;  3  Leon.  64,  70;  Dyer,  124;  Hjnd  r.  Lyon,  Cro.  Eliz.  205;  9  Roll. 
Abr.  626,  (3),  839,  (1) ;  2  Mod.  291.  *  [Vide  Scott  v.  Scott,  Ambi.  383,  conird.  But 
muare  of  that  case,  and  whether  it  can  be  supported  either  by  principle  or  authority.] 
fint  vide  ir/rcL 

*^  One  seised  of  lands  in  fee  by  his  will  in  writing  devises  Blackacre  to 
A  his  daughter,  and  her  heirs,  and  Whiteacre  to  his  daughter  B  and  her 
heirs,  and  if  she  die  before  the  age  of  16  years,  living  A,  then  A  shall  have 
WhiteacT'e  to  her  and  her  heirs ;  and  if  A  die  having  no  issue,  living  B, 
then  B  shall  have  the  part  of  A  to  her  and  her  heirs ;  and  if  both  die,  hav- 
ing no  issue,  then  to  J  S,  and  his  heirs,  and  dies.  B  attains  her  age  of 
sixteen  years,  and  then  dies  without  issue  in  the  life  of  A.  And  first,  it 
was  held,  by  three  justices  against  Dyer,  that  the  daughters  had  an  estate- 
tail  upon  the  whole  will,  and  not  a  fee  determinable  upcm  a  contingency 
subsequent.  Secondly,  that  by  the  words,  if  both  die  without  issue j  no 
cross  remainders  in  tail  were  created  by  implication ;  but  that  upon  B's 
death  without  issue  after  sixteen,  J  S  should  have  her  part  presently, 
without  staying  till  the  death  of  A  without  issue. 

Dyer,  330 ;  I  Vent.  212 ;  2  Roll.  Abr.  829,  (3) ;  Vangh.  267,  Clache^s  case.'*  0  See 
Holmee  ▼.  Holmes,  5  Binney,  252 ;  Gest  y.  Way,  2  Whart.  445 ;  Ashton  v.  Ashton, 
1  Dallas,  4;  Cheeseman  t.  Wilt,  1  Yeates,  411 ;  Robinson  v.  Adams,  4  Dallas,  Ap- 
pendix xii.gf 

<<  A  copyholder  in  fee  surrenders  to  the  use  of  B  an  in&nt  and  his  heirs, 
and  if  he  aies  or  marries  before  the  age  of  twenty-one  years,  then  he  sur- 
renders to  the  use  of  C  and  his  heirs ;  this  was  held  a  good  surrender  to 
the  use  of  C  upon  such  contingency,  though  B  had  a  fee  before ;  because 
the  contingency  was  to  happen  wimin  the  compass  of  a  life,  or  upon  the 
death  of  one  then  in  being.  But  it  is  said  by  RoUe,  that  the  surrenderor 
died  before  the  contingency  happened,  in  which  case  the  use  could  not 
rise  io  C,  though  it  happened  after ;  because,  upon  the  happening  of  the 
contingency,  as  this  case  is,  the  surrender  is  to  operate  as  a  new  original 
surrender  to  the  use  of  C ;  and  this  cannot  be  when  the  person  who  should 
make  it  is  dead  before,  any  more  than  an  attornment  after  the  death  of  the 
grantor  shall  avail  the  grantee  of  the  reversion.  But,  if  he  had  surrendered 
to  the  use  of  his  will,  and  then  had,  by  his  will,  devised  such  estates,  they 
would  be  good,  because  the  surrender  was  made  to  supply  and  serve  all 
the  contingencies  and  limitations  of  the  will,  and  the  use  in  the  mean  time 
vested  in  me  surrenderor  and  his  heirs ;  whereas  the  surrender  in  the  other 
case  would,  according  to  the  wording  of  such  instrument,  operate  double 
as  to  original  surrenders.     Qu4Sre. 

One.  Ja.  376 ;  Godb.  264;  2  Roll.  R.  119, 137,  263 ;  2  Balst.  27  ;  S  Roll.  Abr.  791, 
Vol.  Vm.— 46  2  H 
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7M9  SjmpMm  T.  Soothern.  iVMe.— iiSereral  books  put  this  esse  of  an  infant  ifi  venirt  aa 
merti,  and  tarn  the  defect  of  this  conTeyanee  in  tlie  remainder  on  the  want  of  a  penoB 
in  beinff  to  take  immediately  .'*  [Mr.  Feamey  referring  to  this  case  of  Sympson  t.  Son^ 
em,  in  his  Essay  on  Remainders,  says,  that  according  to  Croke  it  was  resolTed,  that  the 
sorrender  to  the  nse  of  C  was  Toid,  for  that  a  man  conld  not  make  snch  a  conHtumal 
wurrendar  to  operate  inftUuro,  On  the  other  hand,  Mr.  Feame  says  ^  same  ease,  as 
reported  by  Rolie»  is  cited  in  Lex  CMUamtuia  (191)  as  an  anthofity  that  snch  fntare  oses 
are  good,  and  that  a  fee  may  be  limited  on  a  foe  upon  a  eontingency  in  copyhold  estates. 
And  this,  he  says,  the  case  in  Rollers  Abridgment  seems  to  lesTc  ondecided.  Bat,  he 
adds,  in  Gilbert^s  Tenures,  (960,  261,)  it  is  said,  that  soch  a  resolution  seems  not  to  be 
grounded  on  so  good  reason  as  the  contrary  resolution  in  Croke ;  for  the  use  upon  a 
-surrender  of  a  copyhold  is  not  like  s  use  or  trust  at  common  law ;  bat  he  who  is  ad- 
mitted upon  a  surrender  is  admitted  to  the  legal  eudomary  estate,  and  is  not  seised  to  a 
use  i  therefore  uses  upon  surrenders  are,  in  general,  goremed  entiieW  by  the  same  rules 
as  conveyances  at  common  law,  in  which  such  limitations  were  not  allowable ;  and  that 
upon  this  principle  it  seems  a  fee  upon  a  fee  in  case  of  a  surrender  of  copyhold  is  not 

good,  any  more  than  in  a  conveyance  at  common  law.    But  the  above  opinion  of  Gii- 
srt  is,  says  Mr.  Fearne,  I  think,  excluded  by  decided  cases ;  for  >he  validity  of  con- 
ditional limitations  in  surrenders  of  copyhoios  appears  to  have  been  admitted  in  the 
ease  of  Stocker  v.  Edwards,  or  Edwards  v.  Hammcmd,  (9  Show.  398,  and  3  Lev.  139, 
where  the  same  case  seems  to  be  somewhat  differently  reported.    Feame's  C.  R.  (7th 
edit.)  977,  and  vide  M^'elcock  v.  Hammond,  cited  in  3  Co.  90  b;  Brian  v.  Cawson, 
3  Leon.  115.)     And  the  decision  in  the  case  of  Sympson  v.  Southern  may  be  referred 
to  the  point  of  the  habendum  aAer  the  death  of  the  surrenderor  being  void,  taking  that  as 
the  conditional  future  operation^  which  was  denied  to  the  surrender.    And  in  the  ease  of 
Paalter  v.  Cornhill,  Cro.  Eliz.  361,  Beaumond,  Justice,  conceived  the  limitation  of  a  fee 
upon  a  fee  as  good  in  surrenders  of  copyholds  as  in  uses  of  land  upon  a  feoffment    So, 
says  he,  in  the  case  of  a  surrender  of  copyholds,  to  the  intent  the  lord  should  admit  A, 
whom  the  surrenderor  intended  to  marry,  after  marriage ;  until  marriage  to  the  nse  of 
himself  and  his  heirs,  and  afVer  marriage  to  the  useof  himself  and  A  in  tail;  the  whole 
Court  of  C.  B.  held  (Bently  v.  Delamore,  1  Freem.  967, 968,  and  vide  Calth.  Reading,  31, 
39,  for  the  same  point ;  and  vide  Taylor  v.  Taylor,  1  Atk.  386,)  that  it  was  good  enoagh 
to  limit  a  remainder  upon  a  contingent  fee  in  copyholds;  as  in  case  of  mortgages  of 
copyholds  a  surrender  in  future  is  good,  for  the  freehold  remains  in  the  lord.    Thus  far 
Mr.  Feame ;  videFeame^s  C.  R.  977,  (7th  edit.)  Bat,  if  we  carefully  examine  the  dif- 
ferent reports  of  the  case  of  Sympson  v.  Southern,  and  Uie  other  authorities  to  which  Mr. 
Fearbe  refers,  it  will  be  found,  perhaps,  that  they  will  not  support  the  position  they  are 
brought  to  establish,  and  that  the  above  doctrine  of  our  author,  advanced  in  his  7Vm«ret, 
remains  unimpeached,  and  must  be  admitted  to  be  sound  law. — As  the  case  of  Sympson 
V.  Southern  is  reported  by  Rolle  (1  Roll.  R.  109,  137,  953,)  judgment  is  said  to  have 
been  given  for  the  party  who  claimed  the  ulterior  fee.    But  the  report  is  very  obscure, 
if  not  contradictory  in  many  places.    The  court  are  there  said  to  have  been  of  opinion 
with  Coke ;  but  Coke's  argument,  both  in  Rolle  and  Bulstrode,  seems  incompatible 
with  such  an  opinion.    In  Croke,  TCro.  Ja.  376,)  the  judgment  is  said  to  have  been 
given  for  the  party  claiming  under  tne  heir  at  law,  and  so  it  is  said  in  Godbolt  and  Bul- 
strode.   (Godb.  964,  9  Bulstr.  979^    In  Rollers  Abridgment  it  is  first  noticed  with  a 
dubitaiur  (9  Roll.  Abr.  791,  Uaee  (P),  pi.  9);  and  afterwards,  when  it  is  mentioned  as 
adjudged,  it  is  declared  that  the  ulterior  fee  never  arose,  as  the  contingency  did  not  hap- 
pen in  the  life  of  the  surrenderor.     Ibid.  794,  (8.  3,)  pi.  8.    In  Lex  CuMtumaria^  (190  c. 
15,)  the  ulterior  limitation  is  said  to  have  been  ?ood ;  but  the  author  rests  himself  on 
the  first  statement  in  9  Rollers  Abridgment  without  asserting  the  dubitaiur.    Indeed 
he  only  translates  from  that  of  Rolle,  and  with  Rolle  <»lls  the  ulterior  fee  a  remainder. 
As,  therefore,  it  is  only  in  Rollers  Reports  that  the  jud^ent  of  the  court  is  said  to  have 
been  given  in  favour  of  the  person  claiming  the  ulterior  fee ;  and  as  Croke,  Godbolt, 
Bulstrode,  and  even  Rolle  himself  in  another  and  better  considered  work,  declare  that 
the  judgment  was  given  against  him  ;  and  as  the  author  of  Lex  Custumaria  is  no  authority 
himseli,  but  depends  only  upon  a  quotation  from  Rolle,  without  noticing  the  dubitaiur 
inserted  by  that  writer,  this  case  of^ Sympson  v.  Southern  can  surely  not  be  regarded  as 
establishing  the  doctrine  that  a  fee  may  be  limited  upon  a  fee  in  a  surrender  of  copy- 
holds.  ^To  proceed,  then,  to  an  examination  of  the  decided  cases  mentioned  by  Mr. 

Feame  as  supporting  that  doctrine.  In  the  case  of  Stocker  v.  Edwards,  as  reported  by 
Shower,  a  conditional  limitation  was  said  to  have  been  good  in  a  surrender.  But,  if  the 
case  of  Stocker  v.  Edwards  be  the  same  with  that  of  Edwards  v.  Hammond  as  reported 
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bj  LeTinz,  and  Mr.  Feame  seems  to  consider  it  so,  it  is  indeed  '*  somewhat  differently 
reported**  by  the  latter  writer.  In  Shower,  the  surrender  was  *^  to  the  ase  of  the  surren- 
deror for  life,  and  after  to  the  use  of  John  his  youngrest  son,  and  the  heirs  ofhia  body^  if 
be  attained  the  age  of  eighteen  years;  and  if  he  died  before  he  attained  that  age  t&t'/Aivu/ 
iaaue  mak,  then  to  his  right  heirs.'*  Whereas  in  Levinz,  the  limitation  was,  *'  to  the 
use  of  the  surrenderor  for  life,  and  afterwards  to  the  use  of  his  eldest  son  and  hit  heirs 
if  be  lived  to  the  age  of  twenty-one  years ;  provided,  and  upon  condition,  that  if  be 
died  before  twenty-one,  that  then  it  should  remain  to  the  surrenderor  and  bis  heirs.*' 
But  what  puts  an  end  to  the  application  of  the  case  in  Levinz  is,  that  in  that  case  the 
surrender  was  to  the  use  of  a  voilli  though  that  important  circumstance  is  omitted  in  the 
translation  of  Levinz.  The  words  in  the  original  are,  that  the  copyholder  sunendered 
a  son  vohmtf  et  detriic  al  ute  luy  mesmepur  v»«,  et  apre»  al  tue  son  eigni  fUz  et  aea  heyres^ 
«'t7  vivra  al  age  de  21  anru^  provided,  &c.,  as  above.  The  case  of  Welcock  v.  Ham- 
mond, cited  by  Lord  Coke,  was  also  on  a  surrender  to  a  will,  as  was  the  case  of  Brian 
V.  Cawsen  in  Leonard,  and  that  of  Taylor  v.  Taylor  in  Atkins.  In  the  case  of  Paulter 
▼.  Combill,  indeed,  Beaumond,  Justice,  conceived  a  fee  limited  upon  a  fee  by  a  surrender 
to  be  ffood  enough ;  for,  said  he,  it  shall  be  as  a  use  limited  upon  a  feoffment,  and  these 
uses  snail  rise  out  of  the  first  surrender.  But  as  to  the  point,  whether  a  fee  might  be  so 
limited  on  a  fee,  it  is  observable,  that  we  are  informed  by  the  reporter,  that  **  the  court 
spake  not  much  thereto,  but  willed  to  have  it  specially  found.**  The  case  of  Bentley  v. 
Delamore,  in  Freeman,  indeed,  so  far  as  it  goes,  countenances  the  doctrine,  that  a  fee 
may  be  limited  on  a  fee  by  surrender.  But  that  case  is  very  loosely  given ;  and  it  is 
there  said,  that  **  a  surrender  infuturo  is  good ;  and  the  mischief*'  [here  seems  an 
omission  in  the  report]  '*  for  the  freehold  remains  in  the  lord."  Now,  the  validity  of  a 
surrender  infuturo  has  already  been  denied  by  Mr.  Feame  himself.-^The  only  autho- 
rity which  remains  is  the  passa^  referred  to  in  Calthorpe ;  and  that,  to  be  sure,  sup- 
ports Mr.  Feame*s  position.  The  words  are  these : — ^*  It  a  copyhold  be  surrendered  to 
the  use  of  J  S  and  his  heirs,  until  he  shall  marry  A  G,  and  after  the  said  marriage,  then 
to  the  use  of  them  two  in  tail  special ;  if  after  they  do  marry,  then  is  the  surrender  to 
them  in  tail,  and  till  then  to  him  in  fee." 

Upon  the  whole,  therefore,  we  find  that  the  case  of  Sympson  v.  Southern  militates 
against  rather  than  supports  the  doctrine,  that  a  fee  may  be  limited  upon  a  fee  of  copy- 
holds by  surrender;  that  the  passage  in  Lex  Custumaria  cannot  be  a  better  authority 
than  the  book  it  rests  upon ;  and  in  truth,  that  the  extract  it  gives  is  not  faithfully  given, 
as  it  delivers  that  absolutely  which  was  originally  accompanied  with  a  dubitatun  that 
the  case  of  Stocker  v.  Edwards,  in  Shower,  is  shaken  by  the  report  of  what  Mr.  Feame 
himself  considers  as  the  same  case  in  Levinz ;  and  that  the  case  in  Levinz  was  on  a 
turrender  totheutecfa  will ;  that  the  cases  of  Wilcock  v.  Hammond,  Brian  v.  Cawsen, 
and  Taylor  v.  Taylor,  were  on  surrenders  to  will  also ;  that  in  the  case  of  Paulter  v. 
Combill,  the  opinion  of  Beaumond  was  not  acceded  to  by  the  court,  but  was  itself 
founded  upon  a  principle  which  has  been  repeatedly  denied ;  namely,  that  the  limita^ 
tion  should  be  considered  as  a  use  limited  on  a  feofiVuent.  1  Brownl.  127;  IP.  Wms. 
17 ;  1  Lord  Raym.  627 ;  1  Ves.  257.  That  the  case  of  Bentley  v.  Delamore  is  very 
loosely  given,  and  filled  with  absurdity ;  that  if  it  asserts  that  a  surrender  infuturo  is 
good,  it  might  easily  admit  the  other  position ;  that  if  it  is  erroneous  in  the  one  instance, 
it  has  no  great  claim  to  authority  in  the  other ;  that  the  doctrine,  therefore,  rests  on  the 
solitary  passajre  in  Calthorpe ;  is  it  then  too  much  to  say,  that  the  main  foundations 
upon  which  Mr.  Feame  has  professed  to  establish  his  doctrine  fail  him,  and  that,  there- 
fore, notwithstanding  the  great  authority  of  his  name,  we  shall  not  be  justified  in  pro- 
nouncing that  a  fee  may  be  limited  on  a  fee  by  a  surrender  of  copyholds?  Besides,  a 
surrender  of  copyholds  is  to  be  construed  as  a  common  law  conveyance :  (a)-— If  then, 
as  is  universally  acknowledged,  a  fee  cannot  be  limited  on  a  fee  by  common  law  convey- 
ance, it  follows,  as  an  inevitable  consequence,  that  a  fee  cannot  be  limitied  on  a  fee  by 
a  surrender;  for  if  it  may,  then  a  surrender  is  not  to  be  construed  as  a  common  law  con- 
veyance, which  is  contrary  to  our  position.]  ||See  on  this  subject  Sanders  on  Surrenders  of 
Copyhold  Property,  &c.,  1819 ;  Watkins  on  Copyh.  (4th  edit.)  262,  and  note  (1)  by  Mr. 
Coventry ;  Scriven  on  Copb.  184,  (2d  edit)  ;  Cru.  Dig.  vol.  5,  p.  590 ;  Prest.  Abst. 
V.  2,  34.11 

"  One  having  issue  A,  his  only  daughter  and  heir,  by  will  devises  lands 
in  D  to  her  and  her  husband,  and  her  heirs,  upon  condition  that  they  should 
assure  lands  in  F  to  his  executors,  and  their  heirs,  to  perform  his  will ; 

11(a)  This  point  does  not  seem  fully  settled.) 
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and,  if  they  failed,  then  he  devised  the  said  lands  in  D  to  his  execu- 
tors and  their  heirs,  and  died.  It  was  adjudged  to  be  no  condition ;  for 
that  by  the  descent  to  the  daughter,  being  heir,  it  would  be  destroyed :  but 
it  was  held  a  limitation,  or  executoiy  devise,  to  his  executors,  in  case  the 
assurance  was  not  made ;  and  that  the^  mi^t,  for  breach  thereof,  enter 
and  sell ;  for  though  a  fee  cannot  be  limited  upon  a  fee  absolute,  y^  upon 
a  fee  determinable  it  may ;  and  in  this  case  it  inures  as  a  new  original 
devise  to  take  effect,  when  the  first  devisees  fidled  to  make  the  assoiance. 

Cro.  Ja.  593 ;  Palm.  135;  3  Roll.  R.  918,  495;  Dy.  33  a, in  margin;  FnlmerUm  v. 
Steward,  and  Cro.  Elis«  359 ;  the  same  case  by  the  name  of  Cleer  v.  Peacock,  Swinb. 
106,  190. 

'^  One  by  his  will  devised  lands  to  his  mother  for  life,  and  after  her 
death  to  her  brother  in  fee  ;  provided,  that  if  his  wife  (bein^  then  enceinte) 
be  delivered  of  a  son,  that  then  the  land  should  remain  to  him  in  fee,  and 
dies.  The  son  is  bom ;  and  it  was  held,  that  the  fee  of  the  brother  ^ould 
cease,  and  vest  in  the  son,  by  way  of  executory  devise,  upon  the  happen- 
ing of  the  contingency. 

Dyer,  197  a,  in  margin. 

^^  One  by  his  will  devises  several  rent-charges  or  annuities  out  of  his 
lands  to  his  younger  children ;  and  devises,  that  if  his  heir  paid  the  said 
annuities  to  his  cnildren,  that  then  he  shoi^d  have  the  said  land  to  him 
and  his  heirs ;  and  if  he  failed  of  payment,  then  his  executors  should  hare 
the  lands ;  and  if  they  failed  to  pay  them,  then  his  children  should  have 
the  lands  to  them,  and  the  survivor  of  them,  and  dies.  The  heir  makes  a 
feoffment  in  fee  of  the  lands,  and  then  the  annuities  were  not  paid.  It 
was  adjudged,  the  feoffment  has  not  destroyed  the  contingent  limitations, 
but  that  for  non-payment  they  could  vest  according  to  the  will ;  and  there 
a  difference  was  taken  between  contingent  remainders,  which  depend 
upon  a  direct  limitation,  and  are  to  persons  unknown,  or  not  in  esse,  and 
contingent  uses,  or  devises  to  persons  in  esse^  and  known,  which  are  to  take 
effect  upon  a  collateral  condition  or  contingency;  for  these  cannot  be  de- 
stroyed or  given  away  by  feofiment,  as  the  others  may ;  but  the  land  is 
chained  wiUi  them  into  whose  hands  soever  it  comes. 

9 Roll.  Abr.  793,  (9) ;  Purslow  v.  Parker,  9  Roll.  R.  919  ;  Palm.  136;  Cro.  Ja.  lii; 
Mesne  caee/wr  noame  of  Molineux  v.  Molineuz. 

^'  One  devised  lands  to  his  wife  till  his  son  came  to  the  age  of  twenty- 
one  years,  and  then  that  his  said  son  should  have  the  lands  to  him  and  his 
heirs :  and  if  he  died  without  issue  before  his  said  age,  then  his  daughter 
should  have  the  said  lands  to  her  heirs.  This  is  a  good  contingent  or  ex- 
ecutory devise  to  the  daughter,  if  the  contingency  happens ;  and,  in  the 
mean  time,  the  fee  descends  to  the  son  and  heir ;  and  if  he  lives  till 
twenty-one,  though  he  after  die  without  issue,  or  leave  issue,  though  he 
die  before  twenty-one,  yet  the  daughter  is  not  to  have  the  lands ;  because 
he  is  to  die  without  issue,  and  before  twenty-one,  else  the  daughter  can- 
not take. 

9  Roll.  R.  917, 997 ;  Palm.  139,  Boulton^s  case,  cited  to  be  reported  by  Lord  Chan- 
cellor Egerton,  6  &7  Eliz.*'  )8 Lillebridge  v.  Adie,  1  Mason,  934;  Arnold  v.  Buffom, 
3  >fa8on,980;  Cheeeeroan  t.  Wilt,  1  Yeatea,  411;  Robinson  v.  Adams,  4  Dallas, 
Appendix  xii. ;  Dunwoodie  ▼.  Reed,  3  Serg.  &  R.  440 ;  Neave  v.  Jenkins,  9  Yeatee, 
414;  Way  y.  Gest,  14  Serg.  &  R.  40;  Holmes  y.  Holmes,  6  Binn.  959 ;  Wells  y.  Rit- 
ter,  3  Wbart.  908.^ 

^'  One  having  issue  three  sons,  A,  B,  and  C,  devises  his  lands  to  his  son 
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Ay  after  the  death  of  his  wife,  to  him  and  the  heirs  of  his  body  lawfully 
begotten,  in  fee-simple ;  and  if  he  die  in  the  lifetime  of  his  wife,  that  then 
his  son  C  should  be  his  heir,  and  dies.  A  hath  issue,  and  dies  in  the  life- 
time of  the  wife.  It  was  adjudged,  that  the  issue  should  have  the  land 
after  the  death  of  the  wife,  and  not  C ;  for  it  is  in  effect  a  devise  to  the 
wife  for  life,  remainder  to  A  in  tail,  remainder  to  C  in  fee,  upon  the  con- 
tingency of  A's  dying  in  the  life  of  the  wife,  and  does  not  abridge  the 
estate-tail  expressly  given  to  A  by  his  dying  in  the  life  of  the  wife. 

Swin)).  116.    Qu*  If  the  wife  has  an  estate  for  life  by  this  implication?    [It  should 
seem  she  clearly  hath.] 

^^  Cestui  que  use,  12  Ed.  4,  by  will  devises  lands  to  B  his  son  and  his 
heirs  for  ever,  provided,  that  if  he  die  without  issue,  living  his  executors, 
that  the  land  should  be  sold  by  his  executors,  and  dies ;  uien  the  execu- 
tors die ;  and  after,  the  devisee  being  dead  likewise,  the  heir  of  his  body 
brought  a  formedon,  supposing  it  to  be  an  entail :  the  tenant  pleads  ne  dona 
pas;  and  upon  the  issue  joined,  the  court  was  of  opinion  that  it  was  no 
entail,  &c. ;  and  upon  this,  and  some  of  the  foregoing  cases,  was  the  fol- 
lowing Judgment  given. 
Dyer,  354  a,  pi.  33. 

*'  One  havii^  issue  three  sons.  A,  B,  and  C,  by  his  will  in  writing  de- 
vises lands  to  B,  his  second  son,  and  his  heirs  for  ever ;  and  if  B  die  with- 
out issue,  living  A,  then  A  to  have  those  lands  to  him  and  his  heirs  for 
ever.  B  enters,  and  suffers  a  common  recovery  to  the  use  of  himself  and 
his  heirs,  and  then  devises  those  lands  to  the  plaintiff  and  his  heirs,  and 
dies  without  issue,  living  A.  It  was  adjudged,  first,  that  B  had  a  fee- 
simple  by  the  devise  to  him  and  his  heirs  for  ever ;  and  that  the  other 
words  did  not  so  correct  or  qualify  it,  as  to  make  it  an  estate-tail,  not 
being,  if  he  die  vnthout  issue  generally,  but  upon  the  contingency  of  his 
dying  without  issue,  living  A ;  so  that  if  he  survived  A,  or  died  in  the  life 
of  A,  leaving  issue,  A  was  to  have  nothing :  and  this  being  a  contingency 
to  happen  within  the  compass  of  lives  then  in  being,  though  the  fii^  de- 
vise was  a  fee,  yet  the  limitation  over,  upon  such  contingency,  was  good, 
and  not  within  me  danger  of  a  perpetuity ;  for  the  limitation  to  A  is  not  a 
remainder  directly,  which  cannot  be  after  a  fee,  but  it  takes  effect  by  ex- 
ecutory devise,  and  upon  determination  of  the  first  estate,  by  tfie  happen- 
ing 01  the  contingency,  carries  over  the  land  to  the  other.  Secondly,  it 
was  adjudged,  that  this,  being  a  mere  collateral  possibility,  was  not  bound 
by  the  recovery,  unless  he  to  whom  it  was  limited  had  been  party  by  way 
of  voucher ;  for  it  had  no  existence  at  all  when  the  recoveiy  was  sunered, 
and  therefore  the  recompense  in  value  could  not  extend  to  it,  any  more 
than  to  a  remainder  limited  to  the  right  heirs  of  J  S,  who  is  then  living ; 
for  though  that  remainder  be  carved  out  of  the  6itate  of  the  donor  or  lessor, 
yet  it  cannot  then  vest  for  want  of  a  person  capable  to  take  it :  or  it  is 
rather  to  be  resembled  to  an  estate  to  A  and  his  heirs,  so  long  as  B  hath 
heirs  of  his  body,  in  which  case  a  recovery  suffered  by  A,  shall  not  bar 
the  possibility  of  the  reverter  to  the  donor,  it  not  having  any  real  existence 
as  a  reversion  or  a  remainder,  but  only  as  a  mere  possibility:  and,  there- 
fore, whoever  comes  into  the  land,  takes  it  subject  to  such  possibili^, 
which,  like  an  infection,  sticks  to  it,  and  can  no  ways  be  drawn  out  with- 
out the  concurrence  of  him  who  is  to  have  the  benefit  thereof.  And  the 
reason  why  a  recovery  will  not  bar  these  contingent  interests  is,  because 
the  recoveiy  will  not  bar  any  persons  but  such  as  are  in  being  to  make 

2h2 
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defence,  because  such  persons  are  presumed  to  call  in  the  warranty,  and 

to  receive  a  recompense  from  the  warrantor. 

Cro.  Ja.  490;  Palm.  131;  9  Roll.  R.  916;  1  Roll.  Abr.  611;  (9),  835*  pi.  (3); 
9  Roll.  R.  496 ;  Vangh.  973 ;  Pella  t.  Brown,  4  Mod.  983 ;  Swinb.  194 ;  9  Leon.  111.*' 

iVide  Feame,  C.  R.,  (7th  ed.) ;  Tenny  r.  Agar,  13  East,  953 ;  Doe  r.  Wellon,  3  Boa. 
t  P.  394.1 

"  So,  where  a  man  devised  to  A  for  life,  remainder  to  B  and  his  heirs, 
and  if  B  die  without  heirs,  then  to  A  and  his  heirs ;  it  is  said  to  be  ruled 
by  Fleming,  Ch.  J.,  that  if  B  die  without  heirs,  A  shall  have  the  land. 
But  this  case  seems  to  be  no  law,  and  is  contradicted  by  another  case 
which  was  stronger,  and  yet  adjudged  otherwise,  where  one  devised  lands 
to  A  and  his  heirs,  and  if  he  died  before  twenty-one  years  of  age,  then  he 
devised  the  said  lands  to  B,  and  died.  A  entered,  and  hath  issue  a  daugh- 
ter, and  died  before  twenty-one :  it  was  adjudged,  that  the  daughter  should 
have  the  land.  So,  where  one  limited  an  estate  to  a  man  and  his  heirs, 
and  if  he  died  without  heirs  in  the  life  of  J  S,  then  to  J  D  and  his  heirs  ; 
this  was  held  a  void  limitation,  though  it  was  brought  within  the  compass 
of  a  life  in  being :  and  that  the  lord  should  have  it  by  escheat,  per  North, 
Ch.  J. ;  for  in  this  last  case  it  was  a  direct  limitation  after  a  fee,  and  was 
not  to  abridge  the  fee  at  all,  but  only  a  provision,  that  if  the  fee  were  out 
in  such  a  time,  another  should  have  the  land,  which  would  elude  the  sta- 
tute oiquia  emptoreSy  &c.,  and  defeat  the  lords  paramount  of  their  seigno- 
ries ;  and  so  for  the  first  case,  which  is  a  direct  perpetuity.  But  for  the 
second  case,  it  seems  now  to  be  law,  and  is  within  the  reason  of  other 
cases,  where  such  executory  limitations  in  wills  have  been  allowed  good : 
therefore,  where  one  devised  lands  to  his  wife  for  life,  remainder  to  his 
son  and  his  heirs  ;  and  if  he  died  before  his  age  of  twenty-one  years,  then 
to  remain  to  J  S  in  fee ;  the  son  entered,  levied  a  fine,  and  died  before 
twenty-one  ;  it  was  adjudged,  that  J  S  should  have  the  I^d ;  because,  say 
the  books,  it  was  a  plain  limitation. 
Dyer,  4,  in  margin;  3  Chan.  Cas.  99;  Cro.  Eliz.  149,  Mills  v.  Snowball. 

^^But,  where  one  devised  lands  to  his  son  and  heir,  and  if  he  died  be- 
fore his  age  of  twenty-one  years  and  without  issue  of  his  body  then  living, 
then  to  remain  over;  he  survived  twenty-one  years,  and  then  sold  the 
land,  and  died  ;  it  was  adjudged  a  good  sale,  because  he  had  the  fee  pre- 
sently ;  for  the  estate-tail  was  limited  to  commence  upon  a  contingency 
subsequent,  which  did  not  happen. 

1  Sid.  148;  1  Keb.  531,  Collinsonv.  Wrigrht;  Cro.  Ja.  695;  ^Lillebridge  T.Adie, 
1  Mason,  934 ;  Arnold  t.  Baffum,  3  Mason,  908 ;  Holmes  r.  Holmes,  5  Binn.  959 ; 
Wells  ▼.  Ritter,  3  Whart  906.^ 

'^  One  having  issue  four  sons,  devises  lands  to  B  (one  of  them)  and  his 
heirs  for  ever ;  and  if  he  iies  within  the  age  of  twenty-one  years,  or  with- 
out issue,  that  then  the  land  shall  be  equally  divided  between  his  three 
other  sons :  B  hath  issue,  the  defendant  U,  and  dies  within  age  ;  the  three 
sons  enter,  and  let  to  the  plaintiff.  It  was  adjudged  per  totam  -curiamj 
that  this  remainder,  upon  the  contingency  of  his  d^ng  before  the  age  of 
twenty-one  years,  was  utterly  void,  having  before  given  him  a  fee-sdmple  ; 
and  then  it  is,  as  if  the  limitation  were  sinsle,  that  if  he  died  without 
issue,  which  explains  the  former  limitation  to  him  and  his  heirs,  and  shows 
what  heirs  the  testator  meant,  and  so  makes  it  an  entail.  And  two  jus- 
tices held,  that  if  the  remainder  might  begin  upon  the  first  limitation,  yet, 
by  the  words  and  intent  of  the  devisor,  this  cannot  begin  till  the  other 
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part  of  the  limitation  be  also  performed,  viz.,  that  he  die  without  issue ; 
and  that  or  shall  be  taken  for  and  ;  for  tiie  words  being  if  he  died  toUhotd 
issue,  w  died  within  age,  then,  &c.  This  word  then  shows  the  beginnings  of 
the  remainder,  viz.,  that  it  shall  be,  when  he  dies  without  issue,  and  not 
before  ;  and  so  all  one,  whether  it  be  taken  as  a  copulative  or  a  disjunc- 
tiye.  But  this  case  seems  not  law  now ;  for  by  the  other  cases  it  appears, 
that  in  case  of  a  will,  such  limitation,  even  upon  the  first  part,  is  good  by 
way  of  executory  devise.  And  there  is  a  case  cited  in  Rolle  which  seems 
to  be  the  same  case,  and  is  reported  only  upon  the  first  part  of  the  dis- 
junctive ;  and  adjudged  good,  not  as  a  condition,  but  as  an  executory  de* 
vise.  And  as  to  the  other  part  of  the  disjunctive,  it  is  not  taken  notice 
of,  because  on  the  making  an  entail  there  could  be  no  question  of  the 
remainder.  And  another  case  of  one  Oclie,  9  Eliz.,  is  there  cited,  where 
a  man  devised  lands  to  his  grandchild  and  his  heirs,  with  a  proviso,  that 
if  he  died  before  payment  of  such  a  sum,  or  before  he  came  to  the  age  of 
thirty  years,  that  dien  another  should  have  the  lands  ;  and  adjudged,  that 
upon  die  happening  of  the  contingency  the  other  should  have  the  land. 

Sonlle  Y.  Gerrard,  Cro.  Eliz.  535 ;  Moore,  432,  S.  C.  by  the  name  of  Sowill  v.  Ger- 
ret  ;'*  [Walsh  v.  Paterson,  3  Atk.  194,  S.  C.  cited ;]  «•  3  Roll.  R.  230 ;  Hoe  y.  Ganrell, 
Palm.  136 ;  Swinb.  116 ;  3  Roll.  R.  330." 

"  One  having  issue  two  sons,  B  and  C,  by  divers  venters,  devises  Black- 
acre  to  B  and  his  heirs,  and  Wbiteacre  to  (5  and  his  heirs,  provided  that  if 
either  of  his  said  sons  die  before  marriage,  or  twenty-one,  and  without 
issue,  then  he  gives  his  said  lands,  so  given  to  such  son  who  shall  so  die  before 
marriage,  or  before  twenty-one,  and  without  issue,  to  such  of  his  said  two 
sons  as  shall  survive  the  other,  and  dies ;  B  marries,  and  hath  issue  a 
daughter,  and  dies ;  and  after  C  attains  his  full  age,  and  dies,  without 
issue,  before  marriage.  In  this  case  it  was  adjudged,  that  B  and  C  had 
no  estate-tail,  but  a  fee  determinable  upon  the  contingency  of  death  before 
marriage  at  any  time,  or  after  marriage,  and  before  twenty-one,  and  with- 
out  issue :  so  that  if  they  were  married  under  age,  or  attained  full  age, 
though  not  married,  or  had  issue  upon  marriage  at  any  time,  the  limitation 
over  was  not  to  take  place,  and  then  to  the  survivor  for  life  only. 

1  Roll.  Abr.  835,  Hanbury  t.  Cockrel ;  Hardr.  150.  S.  C.  cited,  et  quefuii  Contingent 
lUmaifider.    QuasreT'    ||Feame,  C.  R.,  393,  (7th  edit.)  Butler.||    «*  Vide  the  case.^' 

^*  One  makes  a  feoflfment  in  fee  to  the  use  of  himself  and  his  heirs,  and 
when  J  S  pays  such  a  sum  of  money,  then  to  the  use  of  him  and  his  heirs ; 
or  when  he  marries  such  a  woman,  or  when  he  comes  to  full  age,  then  to 
the  use  of  him  in  fee.  This  was  adjudged  a  good  remainder  in  fee  upon 
the  happening  of  the  contingency,  though  in  the  mean  time  the  feoffor  had 
the  whole  fee-simple  in  him ;  or  rather,  this  takes  effect  by  way  of  spring* 
ing  use,  as  appears  in  the  case  of  Lloyd  and  Carew  heres^er  mentioned. 

1  Roll.  R.  137 ;  3  Bulstr.  373,  Lady  Rnseeirs  case. 

^'  One  devisied  lands  to  his  eldest  son  in  tail,  remainder  to  his  youngest 
son  in  tail,  remainder  to  his  daughter  in  tail,  and  if  they  all  died  without 
issue,  that  the  land  should  be  sold  by  his  executors.  The  eldest  died 
without  issue ;  then  the  youngest  entered,  and  suffered  a  common  recovery 
and  died  without  issue  ;  and  3ie  daughter  likewise  died  without  issue,  it 
was  held  clearly,  that  the  executors  were  barred,  and  could  not  make  sale 
according  to  the  will ;  for  this  was  only  a  plain  limitation  or  power  to  them 
to  sell  after  the  former  estates-tail  spent,  and  no  contingency  or  executoiy 
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deyise ;  and  tberefore  was  subject  to  be  barred  as  other  remainders  ex- 
pectant upon  estates-tail  are. 
Mo.  pi.  901* 

*^  One  deyised  lands  to  A  for  life,  and  if  he  died  without  issue,  &en  B 
should  have  the  lands.  In  this  case,  A  hath  but  an  estate  for  life  by  ex- 
press words,  and  therefore  shall  hare  no  greater  estate  by  implication 
against  the  express  words ;  but  those  words,  if  he  die  withoui  issue,  are 
onl^  a  condition,  upon  the  happening  or  not  happening  whereof  the  re- 
mainder to  B  is  to  vest  or  not  vest ;  and,  being  used  oni^  for  that  purpose, 
seem  to  be  confined  only  to  his  having  no  issue  at  the  time  of  his  death ; 
and  then  in  the  mean  time  the  fee  descends  to  the  heir  at  law. 

9  H.  6,  74 ;  20  Roll.  R.  317 ;  Palm.  134.**  /SShrifer  v.  Ljnn,  9  Howard, 43.  A  con- 
dition annexed  to  the  devise  that  the  penon  who  may  have  the  right  to  the  eetate,  is  to 
Krocare  an  act  of  Assembly  for  the  change  of  his  name,  together  with  his  taking  an  oath 
efore  he  has  possession,  **  that  he  will  not  make  any  change  daring  his  life  in  this  my 
will,  relative  to  my  real  property.**  See  Willis*  Lessee  v.  Bucher,  3  Wash.  C.  C.  R. 
369.^ 

^'  So,  where  one  devised  lands  to  his  brother  B,  and  if  he  died,  having 
no  son,  that  the  land  should  remain  to  C  for  life  ;  and  if  he  died  without 
issue,  having  no  son,  that  it  should  remain  to  the  right  heirs  of  the  de- 
visor :  by  this  will  B  hath  an  estate-tail,  and  C  only  for  life,  or  at  most  but 
to  him  and  the  heirs  female  of  his  body.  And  the  words,  having  no  son, 
are  a  kind  of  condition  precedent,  upon  the  fulfilling  or  failing  whereof 
the  remainder  limited  to  his  own  right  heirs  is  to  take  efiect  by  Hie  wiU  ; 
for,  if  he  had  a  son,  he  cannot  die  without  issue ;  and  therefore  it  must 
be  intended  such  issue  as  he  may  die  without,  though  he  hath  a  son,  viz., 
issue  female  ;  and  if  the  words  having  no  son,  make  the  contingency,  the 
other  words,  if  he  die  toithotd  issue,  may  well  create  sm  entail  female ; 
since  there  is  no  devise  expressly  for  life,  as  in  the  other  case,  but  only  by 
construction  of  law.  And  if  the  words  die  toithout  issue  be  not  so  con- 
strued, they  are  useless  and  idle.  But  one  book  says,  that  the  son  halfa 
an  estate-tail  to  the  heirs  male  of  his  body.     But  quare  of  this. 

Mo.  pi.  9^;  MiUinder  v.  Robinson,  Swinb.  119,  113;  I  Roll.  Abr.  837,  (19); 
4  Mod.  258 ;  1  Roll.  Abr.  837,  pi.  12.    The  same  is  also  said  in  Moore's  Report. 

^^  Copyhold  land  is  surrendered  to  the  use  of  A  and  B,  and  of  the  longer 
liver  of  them,  and  for  want  of  issue  of  B,  of  his  body  lawfiilly  begotten,  to 
remain  to  C ;  adjudged,  that  B  had  but  an  estate  for  life  by  the  words  of 
the  surrender,  and  then  he  shall  not  have  a  greater  estate  by  implication  in 
a  surrender  or  conveyance,  though  in  a  will  it  would,  perhaps,  be  other- 
wise ;  therefore  the  words, /or  toant  of  issue,  are  the  condition  upon  which 
the  remainder  to  C  is  to  anse  or  not  arise.  And  so  it  is,  if  a  lease  be  made 
to  A  for  life,  and  if  he  die  without  issue,  that  it  shall  remain  to  B,  &c. 

Cro.  Oar.  366 ;  1  Roll.  Abr.  839,  (7) ;  Yangh.  961,  Seagood  v.  Hone.  Vide  Allen  t* 
Nash,  1  Brownl.  197 ;  1  Mod.  52. 

"  One  devises  lands  to  his  son  A  and  his  heirs,  and  devises  other  lands 
to  his  son  B  and  his  heirs,  and  tliat  the  survivor  of  them  shall  be  heir  to  the 
oilier,  if  either  of  them  die  without  issue.  This  makes  an  estate-tail,  and 
not  a  fee  determinable  upon  their  respective  deaths  without  issue  ;  because 
such  dying  without  issue  is  not  confined  to  any  time.  And  though  it  was 
objected  mat  these  words  are  useless,  because  if  one  died  without  issue, 
the  otber  would  be  his  heir  of  course,  and  then  the  fee  given  by  the  first 
words  should  stand,  yet  it  was  adjudged  ut  supra,  because  non  constat^ 
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but  that  he  might  have  other  children  who  might  be  heirs  to  them.  Note  : 
the  book  says  the  other  children  by  other  venters.  But  qtutre  of  that,  for 
they  could  not  be  heirs  to  them. 
Cro.  Ja.  695,  Chadock  r.  Cowley  ;'*  ||Feame,  343,  (7th  edit.)|| 
^'  One  haying  a  wife,  a  son,  and  three  daughters,  devises  lands  to  the 
son  after  the  death  of  the  wife,  and  if  the  three  daughters  survive  the  wife, 
and  the  son,  and  his  heirs,  then  to  them  for  their  lives.  This  is  a  good  remain- 
der to  the  daughters,  and  the  son  hath  but  an  estate-tail ;  for  if  he  should  have 
a  fee  then  the  remainder  would  be  void  and  idle,  for  they  cannot  survive 
him  and  his  heirs,  unless  it  be  meant  heirs  of  his  body,  for  they  themselves 
would  be  his  heirs,  and  consequently  cannot  survive  tiiemselves ;  therefore 
it  must  be,  such  heirs  as  they  may  survive,  that  is,  heirs  of  his  body, 
which  in  a  will  gives  him  an  estate-tail  by  implication.  So,  if  a  man  hath 
issue  two  sons,  and  devises  to  the  youngest  and  his  heirs,  and  if  he  die 
without  heirs,  to  the  eldest  in  fee  ;  ihis  makes  an  estate-tail  in  the  youn^st, 
because  otherwise  the  remainder  would  be  void,  the  eldest  being  heu:  to 
him.  And  the  diversity  is,  when  such  remainder  is  limited  to  mm  who 
will  be  heir,  there,  by  a  necessary  implication,  by  the  word  heirs  in  the 
first  part  of  the  devise  must  be  meant  heirs  of  his  hody^  and  where  such 
devise  is  over  to  a  stranger,  which  carries  no  such  necessary  implication  in 
the  first  part  of  the  devise,  it  makes  the  remainder  void  and  against  law. 

Cro.  Ja«  415;  1  Roll.  R.  398,  436 ;  3  Bulstr.  193 ;  Webb  t.  Herrinpr,  Cro.  Car.  58; 
Swinb.  133;  accord,  per  Cro.  and  Yelverton  v.  Richardson,  who  held  it  a  fee;  but 
Vangh.  370;  holds  with  the  other  opinion.  3  Roll.  R.433 ;  Swinb.  Ill,  130;'*  ^u. 
Doe  T.  Black,  6  Tannt.  485.|| 

^^  If  an  alieifbe  made  denizen,  and  lands  be  given  to  him  and  his  heirs, 
remainder  over  to  another ;  or  to  a  bastard  and  his  heirs,  with  such  re- 
mainder over ;  these  are  good  remainders,  and  the  denizen  or  bastard  have 
only  an  estate-tail  to  them  and  the  heirs  of  their  body,  because  they  can 
have  no  other  heirs  inheritable. 

3  Bulstr.  195;  1  Roll.  R.  436. 

"  One  having  issue  two  sons,  B  and  C,  and  two  daughters,  devises  lands 
to  C  in  tail,  if  he  should  live  to  his  age  of  twenty-four  years,  upon  condi- 
tion that  he  should  pay  100/.  to  his  two  daughters  ;  and  if  C  died  without 
heirs,  then  if  B  did  not  pay  the  said  100/.  that  it  should  remain  to  his 
daughters  and  their  heirs.  And  whether  this  was  a  condition  for  breach 
whereof  the  heirs  should  enter,  or  a  limitation,  that  for  non-payment  would 
carry  the  lands  to  the  daughters,  was  the  question  ?  And  it  was  adjudged 
a  condition,  and  that  for  breach  thereof  B,  the  heir,  should  enter.  But  this 
judement  being  in  C.  B.  was  after  reversed  in  error  in  B.  R.,  as  appears  in 
KolTe,  where  the  case  is  put  somewhat  different ;  for  there,  after  the  devise 
to  C,  &c.,  it  goes  on,  and  if  C  dies  before  twenty-four ^  (not  saying  with- 
out heirs,  which,  in  this  case,  would  give  him  an  entail,  the  limitation 
over  being  to  B  his  brother,  who  would  be  his  heir  for  want  of  issue,)  then 
I  will  that  By  my  son  and  heir^  shall  have  the  said  lands  to  him  and  his  heirSy 
he  paying  as  C  should  have  done;  and  if  C  and  B  do  not  pay,  then  to  the 
daughter  J  &c. :  it  was  held,  that  for  non-payment  by  C,  B  should  be  in  by 
limitation,  and  not  by  the  condition,  for  then  it  would  defeat  the  portions 
to  the  daughters,  and  the  fiiture  devise  to  them  too ;  and  therefore  the 
judgment  which  was  given  was  reversed. 

Cro.  Eliz.  376,  Baldwin  v.  Wiseman;**  [Owen,  113,  S.  C. ;  Gouldsb.  153,  pi.  90^ 
S.  C.;]  "  1  Roll.  Abr.  411,  pi.  6." 

Vol.  Vni.— 47 
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*^  Copyholder  surrenders  to  the  use  of  A  and  his  heirs,  upon  condition 
to  pay  100/.  to  B,  and  if  he  fails,  that  it  shall  be  to  the  use  of  B :  if  this 
was  a  good  limitation  to  B,  so  as  there  should  be  a  £ee  upon  a  fee,  was  the 
question?  And  Beaumond  thought  that  it  was  good  enough,  and  diould 
be  as  a  use  limited  upon  a  feoffment ;  so  these  executory  uses  arise  out  of 
the  first  surrender,  and  executory  uses  may  cany  a  fee  after  a  fee  as  well 
as  executoiy  derises. 

Cro.  Elix.  361,  Paulter  t.  Cornhill."  ||Vide  mprh^  361,  and  note;  and  Feanie,  377t 
(Tth  edit.)|| 

•*  A,  seised  of  lands  in  London,  where  by  custom  they  may  deidse  in 
mortmain,  erects  an  alms-house,  &x^.,  and  then  derises  the  said  lands  to  six 
persons  and  their  heirs  and  assigns,  upon  condition  and  to  the  intent  to  pay 
out  of  the  issues  and  profits  thereof  certain  annual  sums  to  the  poor  there, 
&c. :  and  if  any  part  of  the  said  purposes  remain  unperformed,  then  he 
devises  the  said  lands  to  B  and  the  neirs  male  of  his  bod]^,  upon  condition 
and  to  the  intent  to  perform  all  the  said  trusts;  and  if  he  fails  for  two 
months,  then  he  devises  the  said  lands  to  the  mayor  and  commonalty  of 
London  upon  the  same  conditions ;  and  if  they  fail,  that  then  his  heirs 
should  enter  and  perform  the  same ;  and  dies.  The  devisees  enter,  and 
for  breach  of  the  condition,  the  heir  enters,  and  then  one  C  enters,  and 
gets  a  bargain  and  sale  from  the  first  devisees  of  their  parts,  and  levies  a 
fine  with  proclamations,  and  long  after  the  mayor  and  commonalty,  having 
notice  of  the  will,  entered,  upon  whom  C  re-entered,  tc. ;  and  the  court 
held  clearly  that,  admitting  these  limitations  good,  they  were  barred  by  the 
fine  and  proclamations;  but  they  inclined,  the  mayor,  &c.,  could  take 
nothing  by  the  will,  the  devise  to  B  being  but  a  possibility ;  and  if  the 
devise  over  to  the  mayor,  &c.,  should  be  good,  it  would  be  a  possibility 
upon  a  possibility,  which  the  law  will  not  allow.  But  muBrCj  if  there 
were  twenty  possibilities  one  after  another,  yet,  if  they  were  limited  to  take 
effect  within  the  compass  of  lives  then  in  being,  or  a  reasonable  time  after, 
they  might  not  be  allowed,  since  then  there  could  be  no  inconvenience 
urged  therefrom,  which  is  the  great  argument  upon  which  they  have  been 
condemned. 

Cro.  Car.  575 ;  1  Jo.  453 ;  Mayor  and  Commonalty  of  London  v.  Alfred.'*  [Vide 
Feame's  C.  R.  351,  (7th  ed.)|  "3  Mod.  99." 

^'  One  having  issue  two  sons,  A  and  B,  by  his  will  devises  Blackacre 
to  C  his  wife  for  life,  and  after  her  death  to  B  and  his  heirs  in  fee,  under 
the  conditions  after  declared,  and  devises  Whiteacre  likewise  to  bis  said 
wife  for  life,  and  after  her  death  to  A  and  his  heirs,  under  the  condition 
after  limited ;  and  if  C  his  wife  died  before  the  legacies  paid,  then  he 
willed  that  they  should  be  paid  by  A  and  B  out  of  the  lands  ^ven  them,  and 
if  either  of  my  sons  die  be/ore  they  enter ^  or  before  the  legacies  paidy  then  I 
vrill  thai  the  longer  liver  shall  eiyoy  both  parts  to  him  and  his  heirs  ;  and^ 
if  both  die  before  they  entery  then  my  exectUorSy  or  one  of  themy  to  take  the 
profits  tut  they  be  paid.  A  year  after  the  testator  dies,  C  enters.  A  by 
deed  releases  to  B  all  his  right,  &c.,  with  warranty ;  B  devises  Blackacre 
to  D  his  wife,  and  dies  in  the  life  of  C,  and  before  the  legacies  paid ;  then 
C  dies,  and  A  enters  into  Blackacre ;  and  if  this  entry  was  lawful,  was  the 
question  ?  One  point  was,  if  this  limitation  of  a  fee  after  a  fee  were  eood ; 
and  Pell  and  Brown's  case  was  cited  to  show  that  it  was,  and  that  it 
should  operate  as  a  future  executory  devise ;  as,  when  one  devises,  that  if 
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his  son  and  heir  die  before  marriage,  or  twenty-one,  that  then  J  S  shall 
hare  the  land,  this  is  good  as  an  executory  devise.  But  this  point  was 
not  adjudged ;  because  they  all  agreed,  that  be  it  a  condition  or  not,  the 
release  of  A  has  discharged  t/,  as  in  Lanipett's  case,  and  that  this  was 
frithout  question  an  interest  in  A,  though  not  executed ;  and  this  release 
with  warranty  bars  A.  And  the  devise  of  Blackacre  to  B  is  upon  condi- 
tion, and  this  descending  upon  A  is  without  question  barred  by  his  release. 
Note :  these  limitations  seem  to  be  all  good  for  the  reasons  mentioned  in 
the  preceding  case ;  but  qtuere* 

HuttoQ,  60,  Howell  y.  Anger ;  Co.  1048,  Lampett's  case;  Cro.  Eliz.  803,  Brome 
V.  Car. 

^^  One  having  three  sons,  A,  B,  and  C,  and  being  seised  of  copyhold 
lands  which  he  had  surrendered  to  the  use  of  his  will,  devises  BlacVacre 
to  A,  Whiteacre  to  B,  and  Greenacre  to  C ;  and  if  the  said  A^ByOr  C  live 
Htt  they  be  of  lawjvl  age^  and  have  issue  of  their  bodies  lawfolly  begotten^ 
then  I  give  the  sa£d  premises  to  them  and  tneir  heirs  in  manner  aforesaid  j  to 
give  and  sell  at  their  pleasure;  but  if  it  fortune  one  of  them  to  die  without 
issue  of  his  body  ktwjully  b^otten^  then  I  will  that  the  other  brother  or 
brothers  have  aU  the  said  premises  in  manner  aforesaid;  and  if  it  fortune 
the  third  to  die  without  issue  in  the  like  manner y  then  I  will  t/iat  the  said 
premises  be  sold  by  my  executors,  and  the  mxmey  given  to  the  poor.  The 
testator  dies:  A,  B,  and  C  are  admitted  to  their  parts ;  A  attains  full  age, 
and  hath  issue :  A  surrenders  bis  part  of  the  whole  to  the  use  of  B  and  his 
heirs,  who  is  admitted  accordingly :  B  attains  full  age :  then  A  dies,  and 
B  dies  without  issue.  It  was  adjudged,  tliat  no  estate-tail  was  created  by 
his  will,  but  the  fee-simple  vested  and  settled  in  them  when  they  came  to 
their  lawful  age  and  had  issue ;  and  that  the  words,  if  they  live  till^  &c., 
are  words  of  condition,  and  no  implication  to  make  an  estate-tail,  and  then 
the  disposition  over  upon  such  condition,  &c.,  viz.,  if  the  tidrd  died  with- 
out issue^  is  void,  being  not  confined  to  any  time  certain ;  and  therefore  as 
to  C's  part,  he  dying  within  age,  and  without  issue,  tl^s  came  to  A  and 
B ;  then  A  living  to  full  age  and  having  issue,  his  surrender  of  Blackacre 
and  the  moiety  of  Greenacre  to  B  was  good ;  and  when  B  after  died  with- 
out issue,  though  of  full  age,  yet,  as  to  his  own  part,  which  was  White- 
acre  and  the  moiety  of  Greenacre,  this  belonged  to  the  heir  at  law  of  the 
devisor,  (the  executors  who  should  sell  being  dead  before.)  But, 
as  to  Blackacre  and  the  other  moiety  of  Greenacre,  these  belonged  to 
the  heirs  of  B,  as  being  A's  part,  who  lived  to  twenty-one,  and  had  issue, 
and  therefore  had  the  fee,  and  by  his  surrender  to  the  use  of  B  made  B  a 
good  title  thereto,  which  belonged  to  his  own  heirs,  and  not  to  the  heirs 
of  the  devisor. 

3  Leon.  68 ;  3  Leon.  115,  Brian  and  Cawsen;'*  ||Fearne,  277,  (7th  edit)!! 

^^  One  having  three  sons,  A,  B,  and  C,  and  also  three  daughters,  and 
being  seised  of  Blackacre,  Whiteacre,  and  Greenacre,  devises  all  to  his 
wife  for  life,  and  afler  her  death  that  Blackacre  be  to  A,  Whiteacre  to  B, 
and  Greenacre  to  C ;  and  if  one  or  two  of  his  sons  die^  that  then  his  or 
tiieir  parts  should  be  to  the  survivors ;  and  devises  to  his  three  daughters 
10/.  each,  to  be  paid  out  of  his  lands  by  every  of  his  sons,  as  soon  as  &ey 
should  enter  their  parts,  after  the  death  of  the  mother,  provided  that  if  %t 
fbrtume  any  of  rwy  said  sons  to  marry  and  have  issue  before  he  enters  his 
ptKTty  then  IwUlj  that  hie  part  shaU  remain  to  the  heir  of  his  body,  ami  not 
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to  remain  to  his  other  brothers  as  aforesaid.  The  testator  dies;  then  the 
wife  dies,  and  the  sons  enter,  and  after  B  dies  having  issue  the  defendant; 
and  then  A  dies,  having  issue  the  plaintiff.  It  was  adjudged  for  the  plain- 
tifis,  for  the  first  words  gave  them  but  an  estate  for  life,  and  the  last  clause 
gives  no  estate-tail,  unless  they  had  issue  and  died  beifore  entry,  which  is 
a  condition  precedent  to  the  vesting  of  the  tail ;  and  though  10/.  apiece 
be  devised  to  be  paid  out  of  their  parts,  yet  that  shall  not  enlarge  their 
estates  by  implication  against  the  express  words. 

Cro.  Eliz.  497 ;  Mo.  pi.  656,  Bacon  v.  Hill  ;*'  /SRobinaon  t.  Adams,  4Dall.  Appmd. 
xii. ;  Donwoodie  r.  Reed,  3  Serg.  &  R.  440.0^ 

^'  A  seised  of  lands  in  fee,  having  a  brother  named  B,  who  had  issue  C 
and  D  his  sons,  and  E  his  daughter,  by  will  devises  to  B  his  brother,  if 
he  were  living  at  the  time  of  his  decease,  and  his  heirs;  and  if  C  were 
living  at  the  time  of  his  death,  and  B  then  dead,  then  he  devises  to  C  and 
his  heirs ;  and  after  devises  to  D  in  the  same  form ;  and  if  no  issue  male 
be  left  from  B,  and  that  £  daughter  of  B  survive,  and  outlive  B,  C,  and 
D,  and  it  shoidd  happen  she  only  should  be  alive  at  the  time  of  his  death, 
then  he  gave  to  her  and  her  heirs  ;  and  if  Bj  C,  D,  and  E  dicy  so  as  tm 
issue  remain  to  By  then  I  will  that  F  (a  stranger)  shall  inherit  as  aforestddy 
be  it  that  it  happen  my  said  brother  n  to  die  without  issuey  either  before  my 
deathy  or  at  any  time  aftety  and  dies.  B  survived  him,  then  C  died,  leav- 
ing issue  two  daughters,  the  plaintiffs,  and  after  B  died ;  and  if  D  or  the 
dau^ters  of  C  should  have  the  land,  was  the  question  ?  and  the  better 
opinion  seems  for  the  daughters ;  for  when  it  was  devised  to  B  and  his 
heirs,  if  he  were  living  at  the  time  of  the  death  of  A  the  devisor,  and  he 
was  so  living,  though  these  words  give  him  a  fee  upon  the  happening  of 
the  contingency,  viz.,  his  surviving  A,  and  so  to  tiie  others;  yet,  by  the 
words  after,  if  B,  C,  D,  and  E  die  without  issue,  either  before  his  death 
or  after,  generally,  without  confining  such  dying  without  issue  to  any  time 
certain,  mese  words,  in  a  will,  plainly  show  what  heirs  of  B,  and  so  of  the 
rest,  the  testator  meant,  viz.,  the  issue  of  their  bodies  generally,  and  so 
make  an  estate  in  tail  general  to  B,  and  by  consequence  it  must  go  to  the 
daughters  of  C,  his  son  and  heir,  before  it  can  go  to  D  or  E,  the  youngest 
son  and  daughter  of  B,  or  to  F.  And  the  words,  if  no  issue  male  be  left 
of  By  do  not  give  an  estate  in  tail-male  so  as  to  go  to  D  the  youngest  son, 
upon  the  death  of  C  without  issue  male  of  B,  and  to  be  fulfilled  in  the  life 
of  A  the  testator  before  the  devise  to  any  of  them  can  take  effect ;  and,  by 
consequence,  cannot  operate  to  qualify  any  estate  before  given,  because 
no  estate  is  before  given  that  can  take  place  till  after  the  death  of  A  the 
testator,  though  they  operate  to  make  the  vesting  of  the  remainder  to  E 
contingent,  and  to  take  only  upon  feilure  of  issue  male  of  B  in  the  life  of 
A  the  testator ;  and  then  the  first  devise  to  B  and  his  heirs,  if  he  be  living 
at  the  time  of  the  death  of  A,  can  be  restrained  and  qualified  only  by  the 
last  clause,  which  gives  it  to  K,  in  case  B,  C,  D,  and  £  die,  so  as  no  issue 
be  left  to  ^ybeii  that  B  die  vnihout  issuey  either  before  or  afUty  which 
words  give  an  estate  in  tail  general  to  B  by  implication,  and,  by  conse- 
quence, the  daughters  of  his  eldest  son  are  to  be  preferred,  and  D  and  £ 
can  only  come  in  after  either,  by  virtue  of  the  limitation  made  to  them 
immediately,  or  as  the  next  branch  of  the  issue  of  the  body  of  B.  And  if 
it  had  not  been  for  the  last  clause,  which  governs  and  goes  through  all  the 
preceding  limitations,  then  by  the  first  clause,  which  gives  it  to  B  and  his 
Jieirs,  if  he  were  living  at  the  death  of  A,  the  whole  fee  would  have  vested 
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in  B  upon  the  happening  of  that  contingency,  and,  by  consequence,  all  the 
limitations  after  which  were  to  arise,  but  upon  failure  of  the  first,  would 
have  been  prevented  and  destroyed :  and  it  is,  in  efifect,  no  more  now  than 
a  devise  to  B  and  his  heirs,  if  he  survive  the  testator  ;  and  if  he  die  with- 
out issue,  either  in  the  life  of  the  testator,  or  after  his  death,  then  to  F,  &c., 
which  is  a  plain  entail,  and  the  remainders  are  all  good,  for  all  the  con- 
tingency that  is  in  the  case  is  precedent  to  the  vesting  of  any  estate  at  all ; 
and  had  it  not  been  for  the  last  words,  be  it  that  B  die  toUhoui  issue^  the 
limitation  over  to  F  had  been  totally  void,  and  whichsoever  of  the  devi- 
sees had  been  living  on  A's  death  had  taken  the  whole  fee.  And  if  the 
words,  if  no  male  issue  be  Idi  of  By  should  create  an  estate  in  tail-male  to 
B,  then  the  words  after,  be  %t  that  it  happen  B  to  die  toUhout  issiiey  either  be- 
fore  or  after  my  deaths  would  not  enlarge  the  estate  in  tail-male  before 
given,  and  make  it  an  estate  in  tail  general  to  give  it  by  way  of  remainder 
to  the  issue  female  of  B,  as  has  been  adjudged ;  and  so  the  issue  female 
would  be  quite  excluded,  which  would  be  against  the  intent  of  the  will, 
which  was,  that  F  should  not  take  till  the  failure  of  issue  of  B. 

3  Keb.  189, 199,361,  Wright  ▼.  Hiccocks;"  /SNeaye  ▼.  Jenkins,  2  Yeates,  414.^ 
Dyer,  171 ;  *«  Mo.  13,  Frencham's  case." 

^^  A,  seised  in  fee,  makes  a  feoffment  in  fee  to  the  use  of  himself  for 
life,  remainder  to  the  feoffees  for  80  years,  if  B  and  C  his  wife  so  long 
live ;  and  if  C  survive  B,  then  to  the  use  of  C  for  life,  and  after  her  death 
to  the  use  of  the  first  son  of  B  and  C  in  tail ;  and  for  default  of  such,  issue, 
to  the  use  of  D  and  E,  and  the  heirs  of  their  bodies,  remainder  to  the  right 
heirs  of  A ;  then  A  dies,  and  C  dies,  leaving  a  son,  who  dies  without 
issue,  and  thereupon  D  and  £  enter  and  make  a  lease  to  the  plaintiff, 
upon  whom  the  defendant,  as  son  and  heir  of  A,  enters :  and  if  the  re- 
mainder in  tail  to  the  first  son  of  B  and  C,  and  the  remainder  to  D  and  E 
were  executed,  or  were  contingent  upon  the  estate  for  life  to  C,  was  the 

auestion  ?  and  adjudged,  that  mey  were  executed  and  not  contingent ;  for 
lough  the  estate  for  life  to  C  was  contingent,  viz.,  if  she  survived  her 
husband ;  yet  this  shall  not  hinder  the  vesting  of  the  remainders  limited 
after,  but  mey  shall  take  place  in  the  persons  in  esse  ;  and  when  that  con- 
tingency happens,  they,  being  limited  by  way  of  use,  shall  open  to  let  in 
the  contingent  remainder  to  tiie  wife.  And  a  case  is  there  cited  of  the 
Earl '  of  Derby,  where  a  feofiment  was  made  to  the  use  of  A  in  tail,  re- 
mainder to  the  feoffees  for  eighty  years,  if  B  so  long  live ;  and  after  his 
decease,  to  the  use  of  C,  and  the  heirs  male  of  his  body,  remainder  to  the 
use  of  D ;  and  adjudged,  that  the  remainders  vested  presently,  and  that 
the  possibility  of  6  ■  s  outliving  the  eighty  years,  and  so  there  would  be  no 
particular  estate  to  support  the  remainders,  which  are  not  to  take  efiect 
till  his  death,  that  yet  this  possibility  would  not  make  the  remainders  con- 
tingent    Q^are  ot  these  cases. 

Hatt  118,  Napper  v.  Saunders,  Earl  of  Derby's  ease."  [So,  it  was  said  by  Hale, 
C.  J.,  in  the  case  of  Weale  v.  Lower,  (Pollexf.  67,)  that  if  a  feoffment  be  made  to  the 
use  of  A  for  99  years,  if  he  shall  so  lonff  live,  and  after  his  death  to  the  ase  of  B  in  fee, 
this  shall  not  be  contingent,  but  it  shalibe  presumed  his  life  will  not  exceed  99  years ; 
but  that  it  had  been  otherwise,  if  it  had  been  made  but  for  SI  years. — In  a  case  of  this 
nature  in  Chancery,  (Beverley  v.  Beverley,  3  Vem.  131,)  where  A  devised  lands  to  B 
his  eldest  son  for  the  term  of  sixty  years,  if  he  should  so  long  live,  and  from  and  after 
his  decease  to  his  grandson  D,  (son  of  the  said  B,)  in  tail.  B  and  D  suffered  a  recovery ; 
an  objection  was  taken  to  the  recovery,  for  that  the  devise  to  B  beinff  only  for  six^ 
years  if  he  should  so  long  live,  and  aftsr  his  decease  to  D,  the  freehold  during  the  lira 

X>  JL 
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of  B  WM  in  tbeyanee.  It  was  vgned  thai  ih»  limitation  of  tiie  eatate-tail  waa  food, 
•xpectant  on  the  term  of  sixty  years ;  and  Lord  Derby's  case  was  cited  aa  in  point, 
that  the  devise  OTer,  from  and  immediately  after  the  deeease  of  B,  ought  to  be  iotendea 
of  his  dying  within  the  term ;  which  was  highly  presumable,  B  beioff  then  upwards  of 
iorty  years  of  age.  But  the  conrt  said,  it  would  be  bard  to  make  soen  eonstmetion  on 
the  words  of  the  will,  as  to  say,  where  land  is  limited  to  a  man  for  aixty  years,  if  he 
shall  so  long  live,  and  from  and  aAer  his  decease  to  another,  that  it  must  be  meant  from 
and  after  his  decease  within  the  term  f  for  supposing  he  outlived  the  term,  should  the 
lemainder-man  take  in  the  lifetime  of  the  first  devisee  t  That  would  be  a  construction 
eontraiy  to  the  words  and  intention  of  the  testator.  Vide  Feame's  C.  R.  S9,  (7th 
edit)] 

^^  Ay  seised  in  fee,  havine  issue  two  sons,  B  and  C,  derises  lands  to 
B  for  fifty  years,  if  he  should  so  long  live,  and  after  die  determination 
thereof,  then  to  the  heirs  male  of  the  body  of  B ;  and  for  want  of  such  issue 
to  C  in  tail,  remainder  to  his  own  right  heirs,  and  dies ;  B  enters  and  siif- 
feip  a  common  recovery,  to  the  use  of  himself  for  life,  and  to  the  heirs 
male  of  his  body,  remainder  to  the  defendant  and  his  heirs,  and  then  dies 
without  issue  :  C  enters,  and  if  B  had  an  estate^tail  was  the  question  ?  for 
then  the  recovery  barred  that,  and  the  remainder  to  C.  It  was  argued  for 
C,  that  B  had  no  estate-tail ;  for,  first,  he  having  but  an  estate  for  years, 
this  cannot  so  close  with  the  remainder  to  the  heirs  male  of  his  body  as  to 
make  an  estate-tail  in  himself.  Secondly,  he  shall  not  have  an  estate  for 
life  by  implication  to  make  out  such  an  entail,  because  he  hath  an  estate 
but  for  years  by  express  limitation ;  and  without  an  apparent  intent  of  the 
testator,  no  other  estate  shall  be  raised  by  implication.  Thirdly,  this  can- 
not be  good  by  way  of  remainder  to  the  heirs  male  of  his  body,  because 
this  Would  be  a  contingent  remainder  of  the  freehold  and  inheritance^  which 
an  estate  for  years  is  not  sufficient  to  support.  Therefore,  Fourthly,  this  is 
an  executory  devise  to  the  heirs  male  of  the  body  of  B ;  as  if  one  covenant 
to  stand  seised  for  twenty  years,  remainder  to  the  heirs  of  the  body  of  the 
covenantor,  this  is  an  executoiy  remainder,  and  not  to  be  barred  by  a  com- 
mon recovery.  For  the  defendant  it  was  uriged,  that  such  construction 
oueht  to  be  made,  that  all  the  will  may  take  enect ;  and  it  is  a  known  rule 
in  Taw,  that  it  shall  never  be  construed  an  executory  devise,  if  it  will  ad- 
mit of  any  other  construction ;  and  th^efore  this  shsul  be  construed  an  es- 
tate-tail in  B  and  an  estate  for  life,  raised  by  implication  to  him  by  reason  ^ 
of  the  words,ybr  want  of  such  issuey  which  of  themselves  make  an  estate- ' 
tail  in  a  will.  And  there  is  no  difference,  whether  those  words  follow  an 
estate  for  life  or  years,  if  the  limitation  be  to  the  heirs.  And  now  B  being 
heir  at  law,  so  much  of  the  old  inheritable  estate  AM  arise  to  him  by  im- 
plication as  may  make  him  tenant  for  life,  and  then  he  hath  an  estate-tail 
executed  in  him ;  and  to  construe  it  an  executory  devise  would  be  to  in- 
troduce a  perpetuitjr  above  the  power  of  a  common  recoveiy  to  dock ;  and 
the  court  held — This  could  not  be  jgood  as  an  executory  devise,  for  then 
the  limitation  over  would  be  void:  {qtuare  of  this  reason ?)  therefore  it 
must  be  a  contingent  remainder,  and  then  it  is  void,  because  the  estate  for 
years  is  not  sufficient  to  support  it.  Note ;  then  it  follows,  that  afterwards 
ludgment  was  given  for  ihe  plaintiff,  viz.,  C,  which  proves,  that  they 
hela  it  no  estate-tail  in  B ;  for  then,  by  die  recoveiy,  that  and  die  mnasn- 
der  to  C  would  have  been  barred,  and,  by  conseouence,  it  would  have 
been  adjudged  for  the  defendant  who  claimed  under  the  recoveiy.  Se- 
condly, This  proves  that  it  was  held  an  executory  devise,  if  the  reason 
there  given  be  good,  that  then  the  remainder  over  would  be  void ;  which 
I  shoiud  think  is  a  nan  sequHur;  for  if  it  were  an  executory  devise  to  die 
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heirs  male  of  the  body  of  B,  yet  it  would  only  give  them  an  estate-tail, 
which  will  bear  a  remainder  over ;  but  being  a  contingent  remainder,  and 
B  having  only  an  estate  for  years,  the  recovery  was  a  forfeiture  of  B's  €»• 
tate  for  years,  whereof  C,  who  was  next  in  remainder,  for  want  of  issue 
male  of  6,  may  at  any  time  take  advantage  by  entry. 

4  Mod.  255 ;  1  Salk.  226,  Goodright  t.  Cornish."  || Vide  Cholmondeley  v.  Clinton, 
2  Mer.  R.  229 ;  Feame,  282,  533,  (7th  ed.)  ;||  <'  4  Leon.  21." 

^  Where  a  contingent  estate  is  limited  to  depend  on  an  estate  of  free- 
hold which  is  capable  of  supporting  a  remainder,  it  shall  not  be  construed 
an  executoiy  devise  but  a  contingent  remainder. 

Danwoodie  v.  Beed,  3  Serg.  &  R.  441.gf 

^^  The  last  case  I  shall  here  mention,  to  show  how  fisur  a  limitation  after 
a  fee  has  been  carried,  was,  in  short,  but  thus :  A  and  B,  two  sisters, 
seised  of  lands  in  fee  for  4000/.  paid  A  by  C  ;  and  in  consideration  of  a 
marriage  intended,  and  afterwards  had  between  B  and  C  by  lease  and  re- 
lease, convey  all  ^eir  lands  to  the  use  of  B  and  C  for  their  lives,  remain- 
der to  their  first  and  other  sons  in  tail*male  successively,  remainder  to  the 
daughters  of  B  and  C  in  tail,  remainder  to  the  right  heirs  of  C,  provided 
that  if  there  be  no  issue  between  B  and  C  living  at  the  death  of  the  sur- 
vivor of  them,  and  that  the  heirs  of  B  should,  within  twelve  months  after 
the  death  of  B  and  C,  dying  without  issue  as  aforesaid,  pay  to  the  heirs  or 
assigns  of  C  4000/.,  then  the  remainder  in  fee  so  limited  to  C  and  his  heirs 
should  cease,  and  that  then  the  premises  should  remain  to  the  ri^ht  heirs  of 
B  for  ever.  Afterwards  B  and  C,  for  extinguishing  any  other  right  or  title 
which  B  or  her  heirs  then  had,  or  aftier  might  have,  by  any  settlement, 

Sroviso,  &x^.,  on  payment  of  4000/.  or  otherwise  to  tiie  heirs  of  C,  levy  a 
ne  of  the  said  lands  to  the  use  of  C  and  his  heirs,  and  direct  the  trustees 
of  the  first  settlement  to  conrey  accordingly :  then  G  devises  the  said  lands 
to  D  his  brother,  subject  to  his  debts,  which  were  near  5000/.,  and  after 
B  and  C  die  wi^out  issue,  and  A,  the  sister  and  heir  of  B,  brings  a  bill  in 
Chancery  against  D,  the  brother  and  heir  of  C,  and  against  the  trustees, 
to  have  the  conveyance  of  the  lands,  on  payment  of  4000/.,  pursuant  to 
the  proviso.  And  this  bill  being  dismissed,  an  appeal  was  brought  in 
parliament,  and  for  the  defendant  or  respondent  it  was  insisted,  that  the 
proviso  was  void,  the  fee  being  before  limited  to  C  and  his  heirs,  and  so 
not  capable  of  a  fiirlher  limitation,  unless  to  happen  in  the  life  of  one  or 
more  persons  in  being  at  the  time  of  the  settlement,  which  is  the  furthest 
the  judges  have  ever  gone  in  allowing  contingent  limitations  upon  a  fee ; 
and  if  mey  should  be  extended  to  contingencies  to  happen  witiiin  twelve 
months  after  the  death  of  one  or  more  person  or  persons  in  being,  they  may 
as  well  be  extended  to  contingencies  to  happen  within  1000  years,  and  so 
all  the  inconveniences  of  a  perpetuity  will  be  let  in,  and  the  owner  of  the 
fee-simple,  thus  clogged,  will  be  no  more  capable  of  providing  for  the  ne- 
cessities and  accidents  of  his  fiunily  than  a  bare  tenant  for  life.  Secondly, 
if  this  limitation  were  good,  then  the  estate  limited  to  the  heirs  of  B  were 
virtually  in  her,  and  her  heirs  must  claim  by  descent  from  her,  and  not  as 
purchasers ;  and  then  that  estate  is  barred  by  the  fine,  the  design  of  limit- 
ing such  power  to  the  heirs  not  being  to  exclude  the  ancestor ;  but  because 
the  power  could  not,  in  its  nature,  be  executed  till  after  the  death  of  the 
ancestor,  it  being  to  take  effect  upon  a  contingency  that  was  not  to  happen 
^  after  that  time,  and  that,  by  this  means,  C  would  not  only  have  no  por- 
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tion  with  B,  but  D,  his  brother,  would  lose  all  the  money  he  paid  for  the 
debts  of  C,  which  were  charged  on  the  said  lands.  For  the  appellants  it 
was  ui^ed,  that  the  proviso  was  not  void,  that  it  was  within  the  reason  of 
the  contingent  limitations  allowed  in  the  Duke  of  Norfolk's  case,  where  it 
is  said  that  future  interests,  springing  trusts,  or  trusts  executory,  and  re- 
mainders that  are  to  arise  upon  contingencies,  are  quite  out  of  the  rule  and 
reasons  of  perpetuities,  if  they  are  not  of  remote  consideration,  but  such  as 
will  speedily  wear  out :  that  though  there  can  be  no  remainders  limited 
after  a  fee-simple,  yet  there  may  a  contingent  fee-simple  arise  out  of  the 
first  fee:  that  the  ultimum  quod  sit  o(dL  fee  upon  a  fee  is  not  yet  plainly  de- 
termined ;  that  there  could  not,  in  any  reason,  be  any  difference  between 
a  contingency  to  happen  during  a  life  or  lives  in  being,  and  within  one 

J  ear  after,  the  reason  of  allowing  them  to  be  good,  if  confined  to  lives  in 
eing,  or  upon  their  extinction,  was  because  no  inconvenience  could  fol- 
low ;  and  llie  same  rule  will  hold  to  a  year  after :  and  that  the  true  rule  to 
set  bounds  to  them  is  when  they  prove  inconvenient,  and  not  otherwise ; 
that  this  settlement  was  made  by  good  advice.  Secondly,  that  the  fine 
could  not  bar  the  benefit  of  this  proviso,  because  the  same  never  was  nor 
could  be  in  B  who  levied  it ;  and  the  decree  of  dismission  was  reversed. 
Note  ;  Mr.  Pooley,  who  argued  this  case,  added  also  this  reason,  that  if 
the  proviso  had  been,  that  if  B  die  without  issue  living  at  the  dealii  of  the 
survivor  of  them,  then  if  the  heirs  of  B  do,  upon  the  death  of  such  survivor 
without  issue,  pay  1000/.  to  the  heirs  of  C,  then,  &c. ;  this,  you  agree, 
had  been  good,  but  being  extended  to  a  year  after,  it  is  otherwise,  and 
may  as  weU  be  4000  years  after:  to  this  he  said,  if  the  proviso  had  been 
so  worded,  it  would  have  been  impossible  to  have  been  performed ;  for 
then  the  heirs  of  D,  who  could  not  be  known  till  her  dea&,  would  have 
been  obli'^d  to  have  carried  always  4000/.  about  them  ready  to  pay,  and 
to  have  the  heirs  of  C,  who  likewise  could  not  be  known  till  his  death, 
always  ready  to  receive  it  upon  the  instant  of  the  death  of  the  survivor. 
And  it  might  happen,  that  neither  the  one  who  was  ready  to  pay  it,  nor 
the  other  who  was  ready  to  receive  it,  might  be  heirs  of  B  and  C ;  and 
surely  when  the  heirs  of  neither  could  be  known  till  their  deaths,  twelve 
montiis  was  but  a  reasonable  time  to  procure  and  pay  so  great  a  sum  as 
4000/.  Which  argument  shows,  that  the  limitation  of  a  fee  after  a  fee 
upon  a  contingency,  to  happen  within  one  or  more  life  or  lives  in  being, 
or  upon  their  deaths,  being  allowed  to  be  good,  may  be  extended  ftirther, 
when,  as  the  limitation  may  happen  to  be,  it  would  be  inconvenient,  and 
impossible  to  be  performed  within  such  a  time ;  and  that  inconvenience 
is  to  be  the  only  bound  to  these  limitations.  But  here  it  is  so  'far  fit)m 
being  inconvenient,  that  it  would  be  inconvenient  and  impossible  to  be 

performed  otherwise. 

Cases  in  Parliament,  137,  Lloyd  and  others  r.  Carew  ;'*  ||Feanie,  C.  R.  975,  432, 
(7th  edit)  ;]  ''  3  Chan.  Ca.  31, 33, 36.'^  gThe  rule  is  now  settled,  that  the  contingency 
for  the  springing  up  of  future  and  executory  estates  must  not  be  more  remote  than  the 
compass  of  a  life  or  lives  in  being,  and  twenty-one  years  after,  with  a  sufficient  number 
of  months  for  the  birth  of  a  child  en  ventre  aa  mere,  Feame,  489,  (7th  edit.) ;  IS  Ves. 
333.  The  rule  formerly  was  more  strict,  and  seems  to  hare  been  first  settled  with  this 
latitude  in  1736,  in  the  case  of  Stephens  t.  Stephens,  3  Barnard.  375;  3  W.  Kel.  168; 
Forrest,  338.  Vide  Mr.  Hargrare's  elaborate  history  of  Executory  devises  in  Thellus- 
son  V.  Woodford,  4  Yes.  354.  || 

^^  Husband  seised  of  lands  to  the  use  of  himself  and  his  wife,  and  the 
heirs  of  the  husband,  by  will  devises  thus :  The  lands  which  are^  JVsfor 


I 


BEMAINOEB  AND  BEYEBSION.     37T 

(D)  Of  RwMjimiws  in  Abejrsooa  or  Contiagency,  Ice. 

^y  /  deinse  them  to  the  heirs  of  the  body  of  my  vAfe^  if  they  shall  be  of  the 
age  of  fourteen  years  oi  her  death.  The  devisor  dies  ivithout  issue :  the 
\me  hath  issue  by  a  second  husband :  then  jshe  and  her  husband  suffer  a 
common  recovery ;  and  then  the  wife  dies,  the  issue  beinff  about  fourteen 
years  of  age.  And  two  questions  are  made :  first,  if  this  devise  to  the 
heirs  of  the  body  of  the  wife  was  ^ood  ?  And  in  diis  case  the  court  was 
divided ;  for  by  two  justices  this  is  void,  being  a  present  devise  to  the 
heirs  of  the  body  of  the  wife,  who  being  alive  could  not  have  heirs:  and 
so  it  is,  as  if  a  devise  were  to  the  heirs  of  J  S,  who  is  living,  which  is 
clearly  void.  And  though  J  S  had  an  estate  for  life,  as  the  wite  had  here, 
et  the  devise  would  not  be  good,  because  it  is  not  by  way  of  a  remainder, 
ut  is  a  distinct  present  devise.  And  it  was  said,  that  this  was  a  contin- 
gency upon  a  contingency ;  viz.,  if  the  wife  should  have  heirs  of  her  body, 
and  also  if  they  should  be  fourteen  years  of  age  at  her  death ;  and  there- 
fore not  to  be  allowed*  But  it  was  held  by  two  other  justices,  (and,  as  it 
seems,  it  is  the  better  opinion,)  that  the  devise  was  good  as  an  executory 
devise.  They  agreed  to  the  case  pf  the  devise  to  the  heirs  of  J  S  thou^ 
he  had  an  estate  for  life,  because  intended  a  present  devise  without  other 
words ;  but  when  the  intent  appears,  that  it  shall  take  effect  in  fvJbaro^ 
it  is  otherwise.  And  here  the  devisor  recites,  that  the  lands  were  his  wife's 
for  her  life,  and  therefore  he  did  not  intend  the  devise  to  take  efiect  till 
after  her  death ;  as,  when  lands  are  devised  to  A  after  the  death  of  B,  or 
to  the  heir  of  J  S  which  shall  be  bom,  these  are  good  executory  devises, 
and  the  land  shall  descend  in  the  mean  time  to  the  heirs  at  law  of  the  de- 
visor. So,  a  devise  to  a  person  that  shall  marry  his  daughter,  &c.  And 
in  case  of  executory  devises,  it  is  not  necessary  there  should  be  a  devisee 
in  esse  at  the  death  of  the  testator ;  and  the  contingency  is  frequent  and  or- 
dinary, and  confined  to  one  life,  and  so  not  within  the  danger  of  a  perpe^ 
tuity,  as  it  would  be  if  it  were  after  such  a  one's  death  without  issue. 
And  all  the  court  held  clearly,  that  if  the  devise  were  good  at  all,  it  must 
be  as  an  executory  devise,  and  not  as  a  remainder ;  for  diougfa  the  wife 
hath  an  estate  for  life,  yet  tUs  is  a  new  original  devise,  to  take  effect  after 
her  death,  and  not  as  a  remainder  joined  to  her  estate.  Also,  as  to  the 
second  point,  all  held  that  if  this  was  an  executory  devise,  it  was  not 
barred  by  the  common  recovery,  according  to  Pell  ana  Brown's  case ;  fen*  it 
hath  no  existence  at  all  till  the  contingency  happens,  and  therefore  there 
csui  be  no  recompense  in  value,  for  a  valuation  cannot  be  put  upon  that 
which  is  not. 

1  Ley.  135(  1  Sid.  153;  Baym.  leS;  1  Keb.  567,  &c.,  Snow  y.  Ouaer.'*  ^Devise 
**  to  l\iefint  heir  fnah  of  J  S,  when  he  shall  arrive  2X  the  age  of  31  yeara,  be  paying  to 
A  and  B,  daughten  of  J  S,  40/.  each.''  Jfler  the  devisor's  death,  J  S  had  a  son  who 
attained  the  age  of  21  years,  and  paid  his  sisters  the  40/.  each.  Held,  that  the  son 
was  entitled  to  reoover.  Lessee  or  Ashton  ▼.  Ashton,  1  Dall.  4.g^  |{It  is  a  rule  that 
iha  estate  lanpportbg,  and  the  cj^uffent  remainders  supported,  mast  both  be  created 
by  i^e  same  instramenL  Feame,  30|.  And  the  great  mtiiietioD  between  a  contin- 
gent remainder  and  an  executory  devise  is,  that  the  latter  cannot  be  barred  or  destroyed 
by  any  alteration  in  the  estate,  afler  which  it  is  limited.    Ibid.  416,  (7th  edit.)|| 

^^  Husbjand  seised  of  lands  in  fee,  in  right  of  his  wife,  he  and  his  wife 
by  indenture  covenant  to  levy  a  fine  to  the  use  of  the  heirs  of  the  husband 
upon  the  body  of  the  wife  to  be  gotten,  remainder  to  the  right  heirs  of  the 
husband :  the  fine  is  levied  accordingly,  and  after  they  have  issue  a  son, 
who  died  without  issue  in  the  life  of  the  baron  and  feme ;  and  then  the 
feme  dies ;  and  after  the  husband  dies  without  issue :  and  if  the  heirs  o£ 
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the  husband  or  the  heirs  of  the  wife  should  have  the  land,  was  the  ques- 
tion ?    And  for  the  heirs  of  the  husband  it  was  argued,  that  this  settlement 
being  by  way  of  use,  was  like  a  will  to  be  construed  according  to  the  in- 
tent of  die  parties:  and  there  the  husband  would  have  an  estate  for  life  b^ 
implication,  which  being  imited  to  the  estate  limited  to  the  heirs  of  his 
body,  it  would  make  an  estate-tail  in  him :  and  for  this  was  cited  Pibus  y. 
Mitford,  where  upon  a  covenant  to  stand  seised  to  the  use  of  the  heirs 
male  of  his  body,  on  the  body  of  his  second  wife,  it  was  adjudged,  that 
this  limitation  carried  an  use  to  himself,  in  whom  all  his  heirs  were  in- 
cluded ;  and  therefore  he,  having  an  estate  for  life  by  implication,  till  the 
future  use  came  in  esse^  made  the  whole  an  estate-tau  in  himself:  so  here. 
And  though  the  estate  here  was  the  wife's,  yet  such  use  to  the  husband 
might  wefi  arise  by  implication,  because  both  joined  in  the  deed  and 
fine,  though  it  could  not  result  back  to  the  husband,  because  he  had  none 
before,     fiesides,  it  was  urged  that  he  had  an  estate  for  life  as  tenant  by 
the  curtesy.     Secondly,  if  no  estate  arises  to  the  husband  by  implication, 
yet  it  should  be  good  to  the  heirs  of  his  body  by  way  of  springing  use, 
and  the  estate,  in  the  mean  time,  should  remam  in  the  feme  and  her  hus- 
band, till  the  death  of  the  husband :  and  that  it  was  no  more  than  if  the 
deed  had  declared  the  use  after  twenty  years,  or  other  fiiture  time,  to  the 
heirs  of  the  body  of  the  husband.     But  on  the  other  hand  it  was  argued, 
and  adjudged,  that  here  being  no  particular  estate  to  support  this  last  re- 
mainder, it  was  void,  and  then  the  fine  was  to  the  use  of  die  wife  and  her 
heirs,  she  being  owner  of  the  estate:  that  here  was  no  particular  estate  was 
plain,  because  the  heirs  of  the  body  of  the  husband  were  limited  to  take 
presently,  and  that  during  his  life  they  cannot  do.     Secondly,  If  it  was 
intended  the  heirs  of  the  body  of  the  husband  should  take  in  faJturo^  that 
there  must  be  an  estate  somewhere  to  support  the  limitation  till  it  could 
take  effect ;  that  here  was  no  such  estate  to  the  husband  expressed ;  and 
implied  it  could  not  be,  for  if  any  estate  should  arise  by  implication,  it 
must  be  to  the  wife  who  was  owner  of  the  whole ;  and  then,  she  dying 
before  her  husband,  there  again  an  estate  was  wanted  to  support  the  re- 
mainders during  his  life.     That  this  was  a  case  of  a  deed  executed  in  the 
life  of  the  parties,  and  not  of  a  will  where  large  allowances  are  made  in 
&your  of  supposed  intentions  by  reason  of  persons  being  surprised  by 
sickness  and  wanting  counsel ;  but  the  rules  of  law  always  govern  in  con- 
struction of  deeds.     That  the  notion  of  a  springing  contingent  use  is  hardly 
intelligible  in  itself,  and  by  no  means  applicable  m  this  case ;  because  no 
words  here  have  a  relation  to  a  future  time  or  contingency ;  and  to  allow 
such  limitations  in  deeds,  would  make  them  as  uncertain  as  wills,  create 
intentions  not  expressed,  raise  uses  by  implications  never  intended,  and  in 
short  destroy  all  the  difference  between  good  and  bad  conveyances; 
produce  a  confusion  in  property,  and  render  all  purchases  unsafe  and 
precarious.     And  therefore  the  judgment  for  the  heirs  of  the  wife  was 
affirmed. 

4  Mod.  153;  Cases  in  Parliament,  104,  Davis  v.  Speed;*'  [Feame's  C.  R.  48,  884, 
(7ih  edit.;)]  'M  Mod.  98, 121, 159,  936,  337;  3  Mod.  307;  1  Leon.  75;  Raym.  238, 
318;  3  Keb.  139,  139;  1  Roll.  R.  340." 

'^  One  having  issue  a  son  who  was  heir  apparent,  and  two  daughters, 
devises  in  these  words.  If  it  luxppen  my  son  B  and  my  two  daughters  to  die 
wUhcnd  issue  of  their  bodies  lawjvlly  begotten^  then  all  my  lands  shall  be 
and  remain  to  my  nephew  D  and  his  heirs  for  ever.     The  devisor  dies, 
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and  it  was  held,  that  here  was  no  express  estate  given ;  nor  was  there  any 
by  implication  ;  because  then  it  must  be  either  a  joint-estate  for  life,  with 
several  inheritances  in  tail,  or  several  estates-tail  in  succession  one  after 
another.  The  last  it  cannot  be,  because  uncertain  which  shall  taJ^e  first, 
which  next.  And  the  first  it  shall  not  be,  because  the  heir  at  law  shall 
not  be  disinherited  without  a  necessary  implication,  which  in  this  case 
there  is  not :  for  it  is  only  a  designation  and  appointment  of  the  time  when 
the  land  shall  come  to  the  nephew ;  as  if  he  had  devised  thus :  /  Uavt  my 
land  to  descend^  or  I  give  my  land  to  my  son  and  his  heirs^  till  he  and  my 
two  daughters  die  trithout  issue j  or  so  long  as  any  heirs  of  the  body  of  him 
and  my  two  daughters  shaU  be  living ;  and  then^  or  for  want  of  such  heirs ^ 
I  devise  the  same  to  my  nephew :  this  is  good  as  a  future  and  executory  de- 
vise, and  in  the  mean  time  the  land  shall  descend  to  the  heir  at  law,  he 
haying  made  no  disposition  thereof.  So,  a  devise  that  J  S  shall  have  his 
lands  after  20  years,  &c.,  is  good  for  the  same  reasons. 
Van.  859,  961,  370,  371,  Gardner  r.  Sheldon. 

"  One  by  will  devises  thus :  I  give  to  my  daughter  A  my  lands  in  B,  if 
my  son  C  happen  to  have  no  issue  mcde^  after  the  death  of  my  wife  ;  and  if 
my  son  C  httve  issue  mak^  then  the  said  A  to  have  bl.  only  in  lieu  of  the  said 
lands  ;  and  dies :  C  hath  issue  male :  the  wife  dies ;  and  after  that,  the  is- 
sue male  dies  without  issue ;  and  then  C  dies ;  and  one  doubt  was,  if  A 
should  have  an  estate  for  life  by  the  devise,  because  at  the  time  of  the 
death  of  the  wife,  C  had  issue  male,  though  that  issue  after  failed,  viz.,  If 
this  was  a  remainder  to  A  or  a  contingent  or  conditional  devise  ?  And  it  was 
said,(a)  that  if  I  devise  lands  to  J  S,  if  my  son  die  without  issue,  that  this 
is  a  conditional  devise,  and  J  S  hath  nothing  till  the  contingency  happens. 
(But  quaere  of  that  case,  for  that  devise  tends  to  a  perpetuity,  and  therefore 
is  not  to  be  allowed  ?)  And  the  court  were  of  opinion,  that  the  devise 
was  conditional,  and  that  C  having  issue  male  at  the  time  of  the  death  of 
the  wife,  A  is  only  to  have  the  5Z.  and  not  the  land.  Note  also :  Keeling 
was  of  opinion  that  this  was  an  estate-tail  in  C ;  but  Twisden  contrhj  that 
nothing  was  given  to  C  more  than  a  mere  stranger.  And  this  seems  most 
consonant  to  the  cases  before  mentioned.  And  then  it  was  no  more  than 
an  executory  devise  to  A,  if  the  son  died  without  issue,  which  gives  no 
more  estate  to  the  son  than  if  he  were  a  stranger ;  nor  alters  any  estate 
which  the  law  gives  him  if  he  were  heir  at  law.  But  by  reason  of  the 
words.  If  he  have  no  issue  male  after  the  death  of  the  wife;  and  if  he  have^ 
then  A  to  have  5L  only;  these  words  make  the  executory  devise  to  A  con- 
ditional ;  and  in  this  case  the  son  having  issue  after  the  death  of  the  wife, 
whereby  the  5/.  became  due,  A  cannot  after  have  the  land,  though  that 
issue  fails ;  because  a  recompense  was  provided  for  each  side  of  the  con- 
tingency ;  and  when  one  has  taken  place,  the  other  is  shut  out,  as  if  it  had 
not  been  mentioned. 

3  Saand.  Ill ;  1  Sid.  445 ;  3  Keb.  600,  Allen  v.  Riyington.    (a)  St^d. 

^^  A  hath  issue  B  her  son  by  a  first  husband,  and  C  and  D  her  son  and 
daughter  by  E  a  second  husband.  F  the  brother  of  A  being  seised  in  fee 
of  lands,  devises  them  to  A  his  sister  and  heir  for  so  long  time,  and  until 
her  son  C  should  attain  his  ftiU  age  of  twenty-one  years,  and  after  he  shall 
have  attained  his  said  age,  then  to  him  and  his  heirs  for  ever,  and  if  he 
die  before  his  age  of  twenty-one  years,  then  to  the  heirs  of  the  body  of  E, 
and  to  their  heirs  for  ever,  as  they  should  attain  their  respective  ages  of 
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twenty-one  years.  F  dies^  and  C  dies,  and  the  question  was^  if  B  as  heir 
to  Ay  or  D  either  as  heir  to  C  her  brother,  or  as  heir  of  the  body  of  £, 
should  have  the  land  ?  And  for  B  it  was  argued^  that  nothing  vested  in 
C  till  he  attained  twenty-one,  but  the  freehold  and  inheritance  in  the  mean 
time  descended  to  the  heir  at  law  of  F,  for  A  had  but  an  estate  for  years, 
▼iz.,  till  C  attained  twenty-one ;  then  A  having  but  an  estate  for  yean, 
and  C  nothing  till  twenty-one,  the  fee  must  in  the  mean  time  descend  to 
the  heir  at  law  of  F,  and  there  it  shall  continue,  because  the  continffency 
never  happened,  C  dying  before  twenty-one.  Also,  the  devise  to  C  being 
but  contmgent,  viz.,  if  he  attained  twenty-one,  the  estate  for  years  of  A 
was  not  suflBcient  to  support  it;  and  for  that  reason  it  was  void.  AndD 
cannot  take  as  heir  of  C,  and  then  the  land  descends  to  the  heir  at  law  of 
F.  Secondly,  D  cannot  take  by  the  devise  to  the  heirs  of  the  body  of  £ ; 
for  admitting  it  to  be  an  executory  devise,  yet  £  her  fiathei'  being  alive 
when  it  was  to  vest,  there  is  no  person  withm  the  description  to  take  it, 
for  nan  est  hares  viventis;  and  there  also  it  descends  to  the  heir  of  F,  which 
is  B  the  plaintiff.  But  for  D,  the  defendant,  it  was  argued,  that  the  fee  vested 
presently  in  C,  there  being  only  an  estate  for  years  in  A ;  and  they  relied 
upon  Boraston^s  case,  where  was  a  like  devise  ;  and  there,  from  C  it  de- 
scended to  D  as  his  sister  and  heir.  Secondly,  If  not  as  heir  to  him,  yet 
as  heir  of  the  body  of  E  by  way  of  executory  devise,  which  needs  no  par- 
ticular estate  to  support  it ;  for  thou^  £  her  father  was  living  at  the  death 
of  C,  yet  he  was  dead  before  D  attained  twenty-one,  when  only  she  was 
to  take ;  and  the  estate  m  the  mean  time  descends  to  the  heir  at  law  of 
the  devisor ;  and  without  making  it  an  executory  devise  it  would  be  void, 
being  limited  after  the  fee  to  C,  and  therefore  it  cannot  be  good  as  a  re- 
mainder, but  the  estate  of  C  which  was  vested,  being  now  divested  by 
virtue  of  the  original  condition,  he  dying  before  twenty-one,  it  returns  to 
the  heir  at  law  of  the  devisor  till  the  full  age  of  the  heir  of  E,  and  until 
E's  death,  though  it  be  after  their  full  a^e,  and  then  it  is  carried  over  to 
the  heir  of  C  by  virtue  of  the  executory  devise. 

2  Mod.  389,  Taylor  v.  Byddall.'*    ||Feame,  433, 530,  (7Ui  ed.) ;  Stanley  ▼.  Stanley, 
16  Yes.  491  ;||<«  3  Co.  19,  Boraston^s  case." 

"  A,  tenant  for  life,  levies  a  fine  came  ceOy  &c.,  to  the  reversioner,  to  the 
use  of  the  conusee  and  his  heirs,  upon  condition  to  pay  to  A  4/.  annually, 
and  that  for  default  of  payment  it  should  be  to  the  use  of  A  for  life :  the 
conusee  makes  a  feoffment  over,  and  then  there  is  a  default  in  payment  of 
the  4/.     And  if  by  this  feoffment  the  future  use  was  destroyed,  was  the 

auestion?  And  per  cur.^ — It  is  not:  for  this  is  a  charge  or  burden  upon 
le  lands,  which  goes  with  the  lands  into  whose  hands  soever  they  come. 
And  one  judge  thought  that  it  was  a  condition,  being  to  arise  to  the  conusee 
himself  who  levied  me  fine ;  but  if  it  had  been  to  have  arisen  to  a  stranger 
upon  condition,  the  non-peiformance  thereof  would  have  created  a  spring- 
ing use  to  him.  for  it  is  merely  a  tie  and  charge  upon  the  land  which  is  not 
tiestroyed  by  tne  feoffment. 
Crov  Elic.  668 ;  Smith  t.  WarrM.** 

(E)  Of  Remalndera  that  arise  on  Conditiont  precedent  or  sabeeqtwnt. 

*  It  is  a  maxim  frequently  urged  in  our  books,  that  a  remainder  cannot 
be  limited  to  begin  upon  a  condition  annexed  to  the  first  e&tate,  but  that 
for  breach  of  the  condition  the  feoffor  ot  lessor  must  enter,  and  by  that 
jentiy,  the  first  estate  being  determined,  the  remainder  is  destroyed,  be- 
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C^use  it  cannot  take  effect  at  the  instant  of  tiie  detennination  of  the  pard- 
cular  estate.  For  the  remainder  passing  out  of  the  feoffor  or  lessor  at  the 
same  time  that  the  particular  estate  is  created,  and  being  to  take  effect  in 
virtue  of  the  first  liyeiy,  when  the  feoffor  or  lessor  re-enters  for  the  condi- 
tion broken,  tiiat  destroys  the  force  of  the  first  livery,  being  an  act  of  equal 
notoriety  therewith,  and  then  the  remainder  which  was  to  take  effect  there- 
by can  never  arise,  because  there  wants  the  solemnily  required  by  law  for 
that  purpose.' 

[1  Br.  155  a,  pi.  63,  353;  a,  pi.  18;  Perk.  sect.  831 ;  LiU  sect  731 ;  Co.  Lit  378 ; 
Go.  86,  88 ;  Plow.  35,  39,  33  a,  35;  10  Co.  86  b,  Dr,  and  Student,  lib.  3,  c.  80,  S3, 
fol.  193, 806;  Roll.  Abr.  474.] 

"  But,  because  the  reasoning  holds  only  where  livery  of  seisin  is  requi- 
edte,  and  yet  the  law  seems  to  be  the  same  in  other  cases  where  no  livery 
is  requisite,  as  upon  a  lease  for  years,  grant  of  an  advowson,  common,  rent 
in  esse  J  Sfc.y  therefore  it  will  be  necessary  to  consider  the  following  dis- 
tinctions, for  the  better  explanation  and  understanding  hereof: 

^^  1st.  The  first  distinction  to  be  observed,  is  between  a  condition  and  a 
limitation :  and  in  case  of  the  condition,  when  it  precedes  the  vesting  of 
the  remainder  as  the  cause  thereof,  and  is  annexed  to  the  first  estate ;  and 
where  it  is  annexed  to  the  first  estate  absolutely  without  any  regard  to  the 
remainder. 

^^  2d.  Between  a  deed  and  a  will,  wherein  both  the  same  words  of  con- 
dition are  made  use  of  for  the  vesting  of  the  remainder. 

^'  3d.  Between  a  limitation  over  in  such  case  of  a  will,  and  where  no 
limitation  is  made  over. 

^^  4th.  Between  remainders  that  are  to  arise  upon  conditions  agreeable 
to  the  rules  of  law,  and  such  as  are  to  arise  upon  conditions  repugnant  and 
against  the  rules  of  the  law. 

^^  5th.  Between  such  words  as  actually  make  a  condition,  and  such  as 
are  only  descriptive  of  the  time  and  manner  when  and  how  the  remainders 
are  to  arise  ana  take  place." 

*l,  Cf  the  Difference  between  a  Condition  and  a  Limitation^  and  in  eate  (f  the  Condition 

when  it  precedes  the  vesting  cf  the  Semainder  as  the  Cause  theretf,  and  is  annexed  to  the 

first  Estate  t  and  when  it  is  annexed  absohUefy  without  any  Regard  to  the  Remainder^* 

"  As  to  the  first  distinction  between  a  condition  and  a  limitation,"  *  a 
condition  is  properly  such,  as  goes  in  abridgment  and  restraint  of  the  estate 
first  given,  upon  something  to  be  done  or  not  done  by  the  person  who 
takes  the  estate,  or  by  him  who  makes  the  estate,  or  to  happen  during  the 
continuance  of  the  estate,  (a)  A  limitation  is  such  as  limits  and  circum- 
scribes the  estate  to  continue  so  long  only,  and  no  longer,  than  till  such  a 
tiling  happens,  or  till  such  a  thing  done  or  not  done  by  the  person  who 
takes  the  estate,  or  any  other ;  so  that  upon  the  happenmg,  performance, 
or  non-performance  thereof,  the  estate  ipso  facto  determines  and  expires  as 
certainly  as  if  it  had  been  made  for  life  or  years ;  and  upon  such  an  estate 
a  remainder  may  be  limited,  as  well  as  after  an  estate  for  life  or  years,'  ^'  as 
has  appeared  already  in  part,  and  will  so  more  fully  hereafter. 

Co.  Lit.  301,  314 ;  10  Go.  48 ;  Plow.  37.  <  (a)  Moor,  393;  Co.  Lit  314 ;  Popk.  99 ; 
Flow.  413 ;  Cro.  Elii.  414 ;  10  Co.  41.' 

^^  But  in  case  of  the  condition  when  a  remainder  limited  thereafter  shall 
be  good,  and  when  not,  depends  upon  the  difference  first  mentioned :  in 
the  one  instance,  the  remainder  can  never  take  effect  by  reason  of  the  con- 
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dition ;  but  in  the  other,  the  remainder  takes  effect  presently,  and  thereby 
destroys  the  condition." 

^  Therefore,  if  a  man  makes  a  lease  for  life  or  years  of  lands,  or  grants 
an  advowson,  common,  rent  in  esse^  i^c.y  to  one  for  life  or  years,  upon  con- 
dition, that  if  the  lessee  or  grantee  do  not  pay  such  a  sum  of  money  that 
then  his  estate  shall  cease,  and  that  it  shall  remain  to  B  for  life,  years,  or 
in  fee :  this  remainder  is  void,  for  these  reasons.  First,  Because  it  does 
not  vest  as  a  remainder  presently,  but  is  to  arise  upon  breach  of  the  con- 
dition only.  Secondly,  Upon  breach  of  the  condition  it  cannot  vest, 
because  none  can  take  advantage  of  the  breach  thereof,  but  only  the  party 
from  v^hom  the  condition  moves,  and  his  heirs.  Thirdly,  When  they  have 
taken  advantage  thereof  by  entry  or  claim,  the  particular  estate  is  thereby 
determined,  and  the  lessor  or  grantor  in  of  his  first  estate,  as  it  were  a& 
iniiioy  by  title  paramount  the  estate  given  or  granted ;  and  then  if  the 
remainder  cannot  vest  at  the  instant  of  the  determination  of  the  particular 
estate,  it  can  never  after  take  effect,  and  by  consequence  is  defeated  and 
gone. 
Perk,  sect  830 ;  Co.  Lit  314.' 

^^  This  case,  though  I  do  not  find  it  in  terminis  in  the  books,  seems  to 
be  well  warranted  by  the  case  following,"  *  where  A  seised  of  lands  in  fee, 
let  them  to  B  for  life,  remainder  to  C  for  life,  provided  that  if  A  hath  issue 
a  son  during  his  life,  who  should  live  to  the  age  of  five  years,  that  then 
the  estate  limited  to  C  should  cease,  and  that  it  should  remain  to  such  son 
in  tail :  A  hath  issue  a  son,  who  lived  to  the  said  age,  and  if  the  remainder 
limited  to  C  should  cease,  and  the  remainder  to  the  son  be  good,  was  the 

Suestion.  And  per  totam  curiam  it  was  adjudgedy  that  the  remainder  to 
le  son  was  void :  wherein  it  appears,  firsty  That  this  was  properly  a  con- 
dition, because  upon  the  happening  thereof  it  was  to  shorten  and  abridge 
the  estate  before  given.  Secondly y  This  case  proves  the  law  to  be  the 
same  in  case  of  things  which  lie  in  grant,  as  of  those  which  lie  in  livery : 
for  here  it  was  not  the  particular  estate  that  was  to  cease  upon  the  conai- 
tion,  but  the  remainder,  and  that  lies  in  grant.  Thirdly y  Though  the  con- 
dition here  was  not  annexed  to  the  first  estate,  yet  it  was  annexed  to  the 
estate  immediately  preceding  the  remainder  to  the  son ;  and  so  to  this  pur- 
pose is  the  same  as  if  it  had  been  for  life,  upon  such  condition  to  cease  and 
remain  over.  Fourthly y  It  appears  that  the  remainder  was  not  to  begin 
but  upon  the  condition  performed,  and  so  the  condition  preceded  the  vest- 
ing of  the  remainder.  Hfthly,  This  case  proves,  that  none  shall  take 
advantage  of  a  condition  but  the  lessor  and  his  heirs,  and  therefore  the 
remainder  to  the  son  who  was  a  stranger  could  not  arise  thereby.  Sixthlyy 
That  this  remainder  beinff  limited  to  begin  upon  a  condition  precedent, 
whereof  none  can  take  advantage  but  the  lessor  and  his  heirs,  is  for  ever 
defeated  and  destroyed,  because  it  cannot  take  effect  according  to  the  terms 
limited  for  vesting  Uiereof.' 

'*  Cro.  Eliz.  360,  Cogan  t.  Cogran."  ||The66  observations  on  Cogan  v.  Cogan  are 
inserted  in  Feame*8  Essay,  264,  (7th  ed.;  ~ 


^  But  now,  if  one  makes  a  lease  for  life  or  years,  upon  condition  to  pay 
so  much  at  a  day  certain,  or  reserving  rent,  and  for  default  of  payment  a 
re-entry,  remainder  after  the  death  of  the  lessee,  or  after  the  years,  to  B  for 
life  or  m  fee ;  or,  if  one  makes  a  lease  to  A  for  life,  remainder  to  B  in  fee, 
rendering  rent,  with  clause  of  re-entry  for  default  of  payment  by  the  tenant 
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for  life,  and  to  retain  during  his  life ;  in  these  cases  the  remainder  rests 
presently  in  B,  and  has  no  dependence  on  the  condition  for  its  taking  effect. 
But,  if  the  condition  should  be  broken,  or  the  rent  arrear,  B  cannot  enter, 
being  a  stranger ;  and  if  the  lessor  should  enter,  he  would  be  in  of  his  first 
estate  by  title  paramount  the  remainder,  and  then  the  particular  estate 
bein?  determined  before  the  remainder  could  take  effect,  the  remainder 
would  thereby  be  destroyed.  But  this  would  be  unreasonable  that  he 
diould  destroy  the  remainder,  which  was  well  vested  by  his  own  grant ; 
and  since  every  man's  grant  sliall  be  construed  strongest  against  himself, 
and  this  must  be  to  support  and  make  good  the  estate  he  has  parted  with ; 
therefore  by  such  remainder  over  the  condition  is  destroyed,  and  the  power 
of  re-entiT  gone,  and  then  the  first  estate  is  absolute,  with  the  remainder 
over:  and  the  lessor  has  no  remedy  for  the  money  or  the  rent,  but  in  a 
court  of  equity. 

Perk.  sect.  831 ;  Co.  Lit  314,  338;  Co.  40;  Roll.  Abr.  472;  Cro.  Eliz.  797,  93; 
Dyer,  137;  Doct.  &  Stad.  1,  8,  c.  31 ;  Fearne's  C.  R.  370,  (7th  ed.)* 

3.  DUtindion  between  a  Deed  and  a  WtU^  when  in  both  the  tame  Words  cf  Condition  are 

tnade  uae  (f  for  vetting  the  Remainder, 

*  Here  we  must  observe,  that  though  in  case  of  a  deed,  either  the  con- 
dition destroys  the  remainder,  or  the  remainder  the  condition,  as  appears 
before,  yet  in  a  will  it  is  otherwise. 

*  Thus,  one  seised  of  lands  in  fee,  devisable  by  custom,  by  will  devised 
them  to  J  S  a  clerk,  upon  condition  that  he  should  be  a  chaplain,  and 
sing  for  the  soul  of  the  devisor  all  his  life ;  and  that  after  his  death 
the  land  should  remain  to  J  D  mayor  of  S  and  his  successors,  to  find  a 
chaplain  perpetually  to  sing  for  the  soul  of  the  devisor,  and  dies.  J  S 
being  of  tiie  age  of  twenty-four  years,  enters,  and  holds  the  land  for  six 

J  ears,  and  is  not  a  chaplain ;  the  heir  of  the  devisor  ousts  him  ;  then  J  S, 
rings  an  assize,  and  upon  the  pleading  thereto  by  the  heir,  and  all  this 
matter  found,  the  assize  went  for  the  plaintiff;  whence  my  Lord  Coke 
infers,  that  this  was  no  limitation^  because  then  the  estate  of  J  S  would 
have  been  ipso  facto  determined,  and  the  estate  cast  upon  J  D,  and  then 
J  S  could  not  have  recovered  ;  secondly,  That  this  being  a  condition  J  D 
in  remainder  could  not  enter  for  breach  thereof ;  and,  thirdly.  Since  it  was 
adjudged  likewise  against  the  heir  that  he  could  not  enter  for  the  condi- 
tion broken,  therefore  the  condition  by  the  limitation  of  the  remainder  over 
must  be  destroyed^  But  Perkins  in  citing  this  case  holds,  that  for  breach 
of  the  condition  the  heir  might  enter,  ana  yet  that  the  remainder  should 
not  be  defeated  thereby,  but  that  after  the  death  of  J  S  it  should  well  take 
effect ;  and  with  him  agrees  Dyer  in  a  like  case,  and  takes  the  diversity 
between  a  remainder  by  deed  with  livery,  and  a  remainder  by  tvUl ;  for  in 
case  of  the  deed,  the  entry  for  the  condition  broken  defeats  the  livery,  and, 
by  consequence,  the  remainder  which  depends  thereon ;  but  in  case  of  a 
wUl  the  remainder  is  good,  though  the  particular  estate  never  was  good,  or 
be  defeated  before  the  remainder  can  take  effect,  which  must  be  as  an  ex- 
ecutory devise,  not  as  a  remainder;  for  then  it  ought  to  vest  when  the  par- 
ticular estate  ends;  and  without  question,  as  an  executory  devise,  such 
limitation  over  is  good;  and  therefore,  where  Plowden  in  citing  this  case 
holds  it  to  be  a  limitation,  and  not  a  condition,  because  then  by  the  entry 
of  the  heir  the  remainder  over  would  be  defeated,  this  reason  holds  not, 
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when  by  construing  it  an  execiUory  devin  it  may  be  made  good,  and  yet 
the  condition  be  preserved. 

99  Am.  pL  17;  Perk.  sect.  663;  Plow.  419;  Dyer,  197;  10  Co.  40;  Roll.  Abr.  407, 
474.  ^  Wnere  the  prompt  performance  of  a  condition  it  necessary  to  giye  tbe  feofler  the 
whole  benefit  contemplated,  the  feoffee  shall  not  have  his  lifetime  for  performance,  bat 
only  a  reasonable  time.    Hamilton  v.  Elliott,  5  Serg.  &  R.  384.0^ 

'  So  where  A,  seised  of  lands  in  fee,  having  issue  three  sons,  B,  C,  and 
D,  devises  the  lands  to  his  wife  for  life,  sub  amdilione  quod  ipsa  educabii 
pueros  tesiatoris  in  erudUione  et  bonis  mortbusj  the  remainder  to  D  his  son 
in  tail,  and  dies ;  the  wife  enters  and  breaks  the  condition :  and  if  B,  as 
heir,  i^ould  enter  for  the  condition  broken,  or  if  D  should  enter  as  by 
limitation,  or  if  the  condition  was  destroyed  by  the  limitation  over,  were 
the  questions  ;  et  per  totam  curiam^  as  my  Lord  Coke  cites  it,  it  was  held 
to  be  no  limitation,  because  there  are  express  words  of  condition  ;  and  if 
it  be  a  condition,  then  the  heir,  by  his  entry  for  breach  thereof,  would  de- 
feat the  remainder  likewise,  which  is  not  reasonable ;  therefore  it  was 
held,  that  by  the  limitation  over  the  condition  was  destroyed.  But  in 
Dyer,  which  seems  to  be  the  same  case,  it  was  held  the  condition  was  not 
destroyed^  but  that,  for  breach  thereof,  the  heir  should  enter,  and  hold  dur- 
ing the  life  of  the  wife,  and  yet  that  after  her  death  D  should  have  the 
land,  which  must  be  by  way  of  executory  devise. 

10  Co.  41 ;  Dyer,  197 ;  Roll.  Abr.  479. 

*•  But,  however  the  law  might  have  stood  when  devises  of  lands  were 
not  veiy  frequent,  it  is  now  settled  that,  in  case  of  a  will,  the  devisee  in 
remainder  shall  enter  for  breach  of  the  condition  annexed  to  the  first  estaiCj 
be  it  devised  to  a  stranger,  or  to  the  heir  himself.  Hiis  construction  was 
introduced  to  support  the  intent  of  the  testator,  which  otherwise,  in  many 
cases,  would  be  totally  frustrated,  and  his  will  set  aside :  and,  to  make 
way  for  such  construction,  they  held,  that  by  non-payment  of  the  sum,  or 
non-performance  of  the  tibing  directed  to  oe  done,  the  estate  of  tfte  first 
devisee  determined  immediately  without  entry  or  cUdm^  and  then  tlie  remain^ 
der  succeeded  as  if  there  had  been  no  condition  at  all ;  and  so  they  changed 
the  condition  into  a  limitation,  which  determines  the  estate  to  the  first,  and 
casts  the  possession  on  the  second  by  way  of  immediate  remainder.  An- 
other reason  of  this  construction  might  be,  that  seeing,  by  the  limitation 
over,  the'  land  was  given  from  the  heir  at  law,  and  a  new  heir  made,  it 
was  now  more  reasonable  that  this  hares  foetus  should  take  advantage  of 
the  condition,  who  was  to  have  the  benefit  of  the  land,  then  the  Jueres 
natusy  who,  bv  such  limitation  over,  was  excluded  and  shut  out  firom  in- 
heriting the  land  ;  and  since  none  can  enter  for  breach  of  the  condition 
but  the  heir,  and  now  by  giving  him  the  land,  the  devisee  is  become  heir 
thereof,  therefore  they  construed  such  hieresf actus  to  be  the  fieir  who  should 
enter  for  breach  of  the  condition.  And  this  was  still  more  reasonable, 
when  the  first  devisee  was  himself  heir  at  law,  and  was  to  perform  the 
condition  ;  for  otherwise,  whether  he  performed  it  or  not,  the  remainder 
could  never  take  place,  since  none  could  take  advantage  of  the  breach 
thereof  but  he  himself  who  was  to  perform  it ;  and  by  ccHisequence,  the  re- 
mainder, which  was  to  arise  upon  the  breach  of  sucn  condition,  would  be 
prevented  and  destroyed,  and  the  intent  of  the  testator  €luded.(a) 

Vide  title  Qmditiom,  letter  (H) ;  9  Mod.  96.  (a)  In  other  words,  it  is  now  agreed, 
that  wherever  in  a  devise  a  condidon  is  annexed  to  a  preceding  estate,  that  coMition 
shall  operate  as  a  limitation,  circumscribing  the  conlinaanoe  and  measure  of  the  first 


BEMAINDER  AND  REVERSION.     385 

(B)  RamaindArt  wamng  an  Oooditiont  pneedent  or  subseqotiit 

estate ;  and  that  upon  the  breach  or  p|erfonoaiioe  of  it  (as  the  case  may  be)  the  first 
estate  shall  ipto facto  determine  and  expire,  without  entry  or  claim ;  and  th^  liroitatioa 
oyer  shall  thereupon  actually  commence  in  possession,  and  the  person  claiming  under 
it,  whether  heir  or  stranger,  shall  have  immeaiate  right  to  the  estate.  Thus,  indeed,  is 
the  testator's  intention  effectuated,  by  substantiating  the  remainder,  though  limited  to  a 
stranger ;  and  enforcing  the  performance  of  the  condition  by  the  determination  of  the 
particular  estate  upon  the  breach  of  it»  notwithstanding  that  particular  estate  be  limited 
to  the  heir  himseli;  and  limitations  of  this  sort  are  properly  called  conditional  limita* 
tions.    Feame,  272,  (7th  edit.)  ;  Plowd.  408 ;  Scholastica^s  case,  et  iffriL,  394. 

*  Therefore,  where  a  copyholder  in  fee  of  lands,  descendible  in  Borough 
English,  having  three  sons  and  a  daughter,  surrendered  his  land  to  the  use 
of  his  will ;  and  after  by  will  devised  his  land  to  his  eldest  son  in  fee,  (for 
so  it  was  construed.)  pa]^g  to  each  of  his  brothers  and  his  sister  40/. 
within  two  years  aner  his  death,  and  died ;  the  eldest  son  was  admitted, 
and  did  not  pay  the  money  within  the  two  years ;  the  youngest  son  entered ; 
it  was  adjudged,  that  his  entry  was  lawful ;  for  though  in  a  will  the  word 
paying  amoimts  to  a  condition,  yet,  if  it  should  be  construed  a  condition, 
in  this  case  it  would  descend  on  the  eldest  son  himself,  who  was  to  per- 
form it,  and  also  take  advantage  of  the  breach  thereof;  and  then  whether 
he  performed  it  or  not  would  be  all  one,  since  either  way  he  was  to  have 
the  land ;  and  so  the  youngest  children  would  be  not  only  without  remedy 
for  their  portions,  but  there  would  likewise  be  no  penalty  upon  the  eldest 
to  enforce  the  payment  thereof,  which  would  frustrate  the  intent  of  the 
testator;  therefore  they  construed  the  devise  to  the  eldest  son  paying,  &c., 
to  be  a  limitation  to  him  till  he  made  default  of  payment  only,  and  no 
longer ;  and  dien  by  such  default,  his  estate  ceasing,  the  nature  of  the  land 
revives  and  lets  in  the  youngest  son,  who  was  heir  by  the  custom,  since 

there  was  no  limitation  over. 

Welcock  T.  Hammond,  3  Co.  90;  Cro.  Elia,  204;  2  Leon,  114,  cited  Gro.  Ja.  692; 
Roll.  R.  219,  and  in  seyeral  modem  books. 

'  So,  where  one,  seised  of  lands  in  fee,  having  issue  two  sons  and  a 
daughter,  devised  to  his  youngest  son  and  daughter  20/.  a  piece,  to  be 
paid  by  his  eldest  son;  and  devised  his  lands  to  his  eldest  son  and  his 
heirs,  upon  condition,  that  if  he  did  not  pay  the  said  sums,  that  then  the 
land  should  remain  to  his  youngest  son  and  daughter,  and  tneir  heirs,  and 
died;  the  eldest  son  entered,  and  did  not  pay  the  money;  it  was  adjudged 
that  the  youngest  son  and  daughter  should  have  the  land ;  for  first^  this 
devise  to  the  eldest  son  and  heir,  beinff  no  more  than  what  the  law  gave 
him,  without  such  devise,  was  void,  secondly ^  if  this  should  be  a  condi- 
tion, it  would  be  defeated  by  the  descent  on  the  eldest  son,  who  was  to 
perform  it.  Therefore,  ^Aircfiy,  it  was  held  to  be  a  devise  to  the  eldest 
son  only,  or  no  longer  than  till  he  failed  to  pay  the  said  sums ;  and  then  to 
the  youngest  son  and  daughter,  which  skives  them  the  land  by  way  of 
linnUaUony  upon  his  filing  to  pay  the  said  sums.  But  Vaughan,  in  citing 
this  case,' holds,  the  devise  to  the  eldest  son  being  void,  that  then  it  was 
no  more  than  if  he  had  devised,  that  if  his  eldest  son  did  not  pay  such 
sums,  that  then  the  land  should  be  to  the  legatees;  which  makes  a  good 
/uture  executory  devise^  and  the  land  in  the  mean  time  descends  to  the  heir 
at  law,  as  if  no  devise  had  been  made  thereof.  This  construction  is  well 
warranted  by  the  case,  and  answers  the  purpose  for  which  it  was  cited  hj 
Vaughan;  but  the  other  construction,  in  making  it  an  achuU  HmitaHon^  is 
more  natural  and  agreeable  to  the  words  and  intent  of  tiie  will. 

Hainsworth  ▼.  Pretty,  Cro.  Eliz.  819,  833 ;  Moor,  pi.  891 ;  Roll.  Abr.  411 ;  Vaugh. 
271 ;  2  Mod.  26. 

Vol.  Vm.— 49  2  K 
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^  One  devises  lands  to  A  his  wife,  upon  condition  that  she  do  not  many ; 
and  if  she  marry  or  die,  that  then  the  land  shall  remain  to  B  in  tail ;  and 
if  B  die  without  issue  in  the  life  of  A,  that  then  the  land  shall  remain  to  A 
to  dispose  thereof  at  her  pleasure ;  and  if  B  sunriye  A,  and  after  die  with- 
out issue,  that  then  the  land  shall  be  divided  betwixt  the  sisters  of  the 
devisor,  and  dies :  B  dies  without  issue,  in  the  life  of  A ;  it  was  adjudged, 
that  A  had  a  fee  by  the  words  to  dispose  thereof  ai  her  pkasure  ;  and  that 
the  remainder  to  the  sisters  was  upon  a  contingent,  which  never  happened, 
viz.,  B's  surviving  A,  but  B  dying  before  A  the  devise  of  the  fee  to  A  was 
absolute.  And  though  it  was  doubted  if  a  remainder  might  be  limited  to 
begin  upon  a  condition  precedent,  annexed  to  the  first  estate,  as  in  this 
case  it  was,  yet,  being  in  a  will,  it  was  held  to  be  a  new  executory  devise 
of  the  reversion,  if  the  estate  had  been  defeated  by  the  precedent  condi- 
tion, and  not  as  a  remainder ;  or  at  least  the  condition  should  be  construed 
to  amount  to  a  limitation  till  she  married;  and  so  the  remainder  would  be 
made  good  thereby  upon  such  determinable  particular  estate. 

Leon.  383,  Jennor  t.  Hardie. 

^  One  devises  lands,  devisable  to  A  for  life,  upon  condition  that  if  his 
heir,  to  whom  the  reversion  descends,  disturb  A  or  the  executors  of  the 
devisor  of  their  administration,  that  then  the  land  shall  remain  to  the 
daughter  of  the  devisor  and  her  heirs,  and  dies ;  A  dies ;  the  daughter 
brings  a  formedon  in  remainder  against  the  son  and  heir  of  the  devisor, 
and  alleges,  that  he  disturbed  A  and  the  executors  also ;  and  issue  was 
joined  upon  it ;  which  proves  that  the  limitation  to  the  daughter  was  good 
as  an  executory  devise,  to  take  effect  upon  such  disturbance ;  and  the  fee, 
in  the  mean  time,  descended  to  the  heir ;  and  the  book  adds,  that  this 
could  not  be  a  condition,  because  then,  by  the  descent  to  the  eldest  son, 
who  was  to  perform  it,  it  would  be  destroyed. 

Plow.  97,  414.' 

^'  This  is  true ;  but  this  in  strictness  was  no  manner  of  condition,  but 
only  a  designation  of  the  time  when,  and  the  maimer  how,  the  future 
executory  devise  to  the  daughters  was  to  take  effect,  as  will  appear  here- 
after. 

^^  Cestui  que  use  in  fee  before  27  H.  8,  devises  his  lands  to  his  wife  for 
life,  Ua  quod  nonfaceret  out  pemdtteret  aliquod  vastuniy  the  remainder  after 
her  deadi  to  his  second  son  in  tail,  and  dies ;  and  after  the  statute,  the  wife 
commits  waste.  A  quare  is  made.  Whether  the  feoffees,  or  heir  of  the 
devisor,  or  he  in  remainder  should  enter  for  the  condition  broken  ?  And 
if,  by  entry  of  the  heir  or  feoffees,  the  remainder  be  destroyed  ?  No  reso- 
lution is  given  in  it ;  but,  by  the  laws  before  mentioned,  it  seems  clear, 
that  if  the  heir  does  enter  for  the  condition  broken,  and  hold  during  the 
life  of  the  "^e^  yet  after  her  death  the  remainder  to  the  second  son  will 
be  good,  by  way  of  executory  devise;  for  the  remainder,  not  being  to  take 
effect  by  express  words  till  after  her  death,  he  in  remainder  cannot  enter 
upon  breach  of  the  condition  bv  making  it  a  limitation,  till  she  does  waste, 
and  to  vest  presently  upon  such  waste  committed. 

Dyer,  117  b,  Hubby's  case.'* 

'  A  having  issue  three  sons  and  two  daughters,  and  the  eldest  dauditer 
having  issue  B,  and  the  youngest  issue  C ;  A  by  his  will  devises  lands  to 
his  wife  for  life ;  and  after  her  death  to  his  grandchild  B,  and  the  heirs  of 
her  body ;  provided  always,  and  upon  condition  that  she  many  with  the 
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consent  of  D,  E,  and  F,  or  the  major  part  of  them ;  and  in  case  she  marries 
without  such  consent,  or  dies  without  issue,  then  he  bequeathed  the  said 
premises  to  C,  and  died ;  B  married  G  without  consent  of  any  of  the  persons 
named  for  that  purpose,  and  thereupon  C  entered  upon  her.  It  was  held 
clearly  to  be  a  limitation  to  her  till  she  married  without  such  consent,  and 
not  a  condition :  for  then  it  would  descend  to  the  heir  at  law,  and  he,  for 
breach  thereof,  mi^ht  enter  and  defeat  the  limitation  over ;  therefore  it  was 
construed  to  be  a  limitation,  and  that  the  marriage  without  such  consent 
determined  her  estate-tail,  and  cast  the  possession  upon  C  by  way  of  im- 
mediate remainder.'  ^'  And  it  was  said,  that  this  had  received  as  many 
resolutions  as  erer  any  point  did,  and  nothing  but  the  opinion  Co.  10,  40, 
against  it,  which  was  held  not  to  be  law ;  and  that  Coke  himself  was  of 
another  opinion  in  Welcock's  and  Hammond's  case,  where  the  doubt  in 
Dyer,  316,  fo.  5,  which  was  upon  express  condition,  was  well  resolved  by 
construing  it  to  be  a  limitation.  Also,  admitting  it  to  be  a  condition,  yet 
C,  who  was  the  luBres  foetus  by  the  limitation  of  the  remainder  to  her, 
ought  to  enter  for  breach  thereof." 

*  Fry  T.  Porter,  or  Williams  ▼.  Fry,  Vent  199 ;  9  Ley.  21 ;  Mod.  86,  300 ;  3  Keb.  766, 
787;'  "2  RolI.R.  225;  1  Ventr.  203;  2  Mod.  26." 

^  One  devises  lands  to  A  his  heir  at  law,  and  devises  other  lands  to  B  in 
fee,  and  if  A  molest  B,  by  suit  or  otherwise,  he  shall  lose  what  is  devised 
to  him,  and  it  shaU  go  to  B,  and  dies :  A  enters  into  the  lands  devised 
to  B,  and  claims  them.  It  was  held,  first  that  this  was  a  sufficient  breach 
to  give  title  to  B.  Secondly,  That  if  this  should  be  a  condition,  it  would, 
by  the  descent  thereof  to  A  who  was  to  perform  it,  and  also  to  enter  for 
the  breach  thereof,  be  merged  and  defeated  ;  therefore  it  was  held  to  be  a 
IwvUaHan  which  determined  the  estate  of  A,  and  cast  the  possession  upon 
B  without  entry. 
2  Mod.  7,  Shattleworth  t.  Barber;'  ||Feame,  273,  (7th  ed. ;)  and  Tide  4  Burr.  1929.0 

^^  And  this  construction  hath  been  made,  not  only  in  cases  of  last  wills 
and  testaments,  but  hath  likewise  obtained  in  conveyances  to  uses,  as  ap- 
pears by  several  cases  before  mentioned." 

*  So,  where  one  levied  a  fine  to  the  use  of  A  and  B  his  wife  for  their 
lives,  and  the  life  of  the  longer  liver  of  them;  remainder  after  their  deaths  for 
six  months  to  the  use  of  the  executors  of  A,  and  after  the  six  months  ended, 
then  to  the  use  of  C  and  D  his  wife,  and  the  heirs  of  their  two  bodies ;  and 
for  default  of  such  issue,  to  the  use  of  A,  and  his  heirs;  provided  that  if 
it  happen  the  said  A,  at  anv  time  after,  have  issue  of  his  body,  or  any  wife 
of  the  said  A  at  the  time  of  his  decease  to  be  enceinie  with  any  issue  oegot- 
ten  by  the  said  A,  that  then,  after  such  issue  had,  and  after  500  marks 
paid  or  tendered  to  C  and  reftised,  within  six  months  next  after  the  birth 
of  such  issue,  that  then  the  use  of  the  said  lands,  immediately  after  the 
decease  of  the  said  A  and  B,  and  the  said  six  months,  shall  be  to  the  said  A, 
and  the  heirs  of  his  body ;  and  for  default  of  such  issue,  to  the  right  heirs 
of  A ;  then  B  dies,  and  A  takes  another  wife ;  and  by  Plowden  and  Dyer, 
till  issue  and  the  six  months  past,  A  hath  not  any  larger  estate  than  he  had 
before.  But  qu4zre^  if  by  the  first  limitation  A  hath  not  the  fee  till  issue ; 
and  then  upon  payment,  or  tender  and  refusal  of  the  500  marks,  and  die 
six  months  past,  the  use  limited  to  C  and  D  in  tail,  witii  remainders  to  A 
in  fee,  does  not  cease  and  settle  in  A  in  tail  with  remainder  to  him  in  fee 
as  by  limitation?  For  where  A  and  B  joined  in  a  fine  to  the  use  of  A  in 
fee,  if  B  did  not  pay  to  A  10/.  before  such  a  day,  and  if  he  did,  then  to  the 
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use  of  A  for  life^  remainder  to  B  in  fee ;  in  (fais  case  it  was  held,  that  if  B 
did  not  pay  the  10^.  before  the  day,  A  should  have  the  fee  absolutely ; 
which  proves  that  he  had  it  before  9ub  tnodo^  or  subject  to  be  determined 
upon  such  payment,  and  a  use  may  well  be  limited  to  cease  in  one,  and  to 
go  over  to  another;  and  the  statute  of  27  H.  8,  c.  10,  carries  the  posses- 
sion after  it;  and,  in  the  first  case,  the  use  being  expressly  limited  to  A 
in  fee,  must,  as  it  seems,  vest  in  him  till  the  contingency  haj>pen8,  which 
determines  Uiat  use,  and  gives  him  another  instead  of  it,  to  which  the  statute 
carries  the  possession  accordingly.     But  quare. 

Djer,  314,  pi.  96 ;  Roll.  Abr.  415,  pi.  13,  469 ;  Vent  fiOl ;  Spring  t.  CoMr*  Jon. 
390;*  *  *  Vide  Dyer,  314,  pl.96;  Moor,  99,  pi.  843;  and  Lot,  54;  *  *  ||Feanie,S75, 
(7th  edit.)|| 

11  Where  there  was  a  surrender  of  copyholds,  to  the  use  of  the  surrenderor 
for  life,  and  afterwards  to  the  use  of  his  youngest  son,  and  the  heirs  of  his 
body,  if  he  attained  the  age  of  eighteen,  and  if  he  died  before  eighteen 
without  issue  male,  then  to  the  rimt  heirs  of  A ;  it  was  held  to  be  a  condi- 
tion subsequent  with  respect  to  tne  youngest  son ;  and  therefore  the  re- 
mainder vested  immediately,  subject  to  be  defeated  by  the  condition  of  his 
dying  without  issue  male  before  he  attained  the  age  of  eighteen.  Here  it 
was  evidently  the  intent,  that  the  estate  should  not  go  to  the  heirs  of  A  if 
the  younger  son  died  before  eighteen  leaving  issue  male ;  but  if  the  estate 
was  not  to  vest  till  he  attained  eighteen,  this  intent  could  not  have  been 
satisfied. 

Stocker  t.  Edwards,  9  Show.  396 ;  Vide  Edwards  t.  Haminond,  3  Ler.  ]32»  wheva 
the  same  case  seems  to  be  somewhat  diiferentlj  reported. 

In  case  of  a  devise  to  the  testator's  wife,  till  his  son  should  attain  to  his 
age  of  twenty-one  years,  and  when  his  son  should  attsdn  to  that  age,  then 
to  his  son  and  his  heirs ;  the  son  died  at  the  age  of  thirteen  years ;  and  it 
was  held,  that  the  wife's  estate  determined  on  his  decease ;  and  that  the 
remainder  vested  in  the  son  upon  the  testator's  death,  and  did  not  expect 
the  contingency  of  his  attaining  twenty-one  years  of  age. 

Manfield  t.  Dugard,  1  Eq.  Abr.  195;  and  Tide  2  Atk.  304;  Trodd  ▼.  Downes,aiid 
Boraston's  case,  3  Co.  30. 

And  where  the  testator  devised  lands  to  two  trustees,  and  the  survivor 
of  them  and  his  heirs,  in  trust  to  lay  out  the  rents  and  profits  for  the  main- 
tenance of  two  nephews  of  the  testator  during  their  minorities ;  and  when 
and  as  they  should  attain  their  respective  ages  of  twenty-one  years,  to  be 
and  remain  to  those  two  nephews  and  their  heirs  equally ;  it  was  resolved, 
that  the  nephews  took  the  fee  immediately ;  and  upon  a  devise  to  A  to 
^e  use  of  B  till  B  attained  the  age  of  twenty-one,  and  then  to  B  in  fee, 
it  was  held  the  fee  vested  immediately  in  B. 

Goodtitle  dem.  Hayward  v.  Whitby,  1  Bur.  228 ;  Demi  d.  Satterthwaite  t.  Satter- 
thwaite,  1  Black.  R,  619. 

So,  in  a  still  later  case  of  a  devise  to  trustees  and  their  heirs,  until  the 
testator^s  great  nephew,  then  an  infant  of  about  thirteen  years  of  age,  should 
attain  the  ace  of  twenty-four  ]^ears,  on  condition  out  of  the  rents,  &c., 
during  that  time  to  keep  the  buildings  in  repair ;  and  he  devised  unto  his 
said  great  nephew,  and  to  his  heirs  and  assigns  for  ever,  when  and  so  soon 
as  he  diould  attain  the  age  of  twenty-four  years,  tbe  premises  in  question ; 
and  directed  the  trustees  to  surrender  the  premises  (bemg  copyhold;  accord- 
ingly ;  it  was  held  that  the  fee  vested  In  him  immediately,  and  upon  his 
•deau  intestate  under  twenty-four  years  of  age,  descended  to  his  heirs  at 
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law ;  and  here  the  distinction  was  noticed  between  the  woids  when  and 
Uietiy  Slc.j  only  denoting  to  the  time  of  vesting  in  possession)  and  the  con- 
ditional word  ifm 

Doe  dem.  Wkeedoo  t.  Lea,  3  Term  R.  41 ;  and  Tide  Nanfan  t.  Legh,  7  Taant.  85 ; 
Goodriflrht  dem.  Hoekint  ▼.  Hoskins,  9  £tot,  306 ;  Foator  t.  Ld.  Romney,  11  East, 
594.    Vide  Brownaword  ▼.  Edwards,  9  Yea.  aen.  343. 

Here  I  might  also  notice,  as  in  some  degree  connected  with  the  cases  I 
have  been  treating  of,  certam  instances  of  conditions  precedent,  not  founded 
on  any  contingency  of  the  effect  or  determination  of  any  antecedent  estate 
created  by  the  same  instrument  But  for  the  cases  of  this  nature,  not  fall- 
ing under  the  designation  contingent  remainders,  I  ^all  refer  to  the  last 
part  of  this  treatise.  Some  instances  are  also  to  be  met  with,  where  the 
contingency,  upon  which  an  estate  is  limited,  has  been  considered  as  a 
condition  subsequent  instead  of  precedent,  so  that  the  estate  becomes 
vested  immediately,  subject  to  be  defeated  by  the  condition  when  it  hap- 
pens, in  the  room  of  not  taking  effect  till  such  condition  happens:  the 
case  of  Stocker  v.  EMwards  above  stated  may  be  considered  as  an  instance 
of  this  sort ;  but  the  cases  of  this  class  appear  rather  to  belong  to  the  de- 
scriptions of  shifting  uses  or  trusts,  or  executory  devises. 

Vide  Moorhonae  t.  Wainhoaae,  1  Black.  R.  638,  (D^  ;  Doe  dem.  Veaey  ▼.  Wilkin- 
Bon,  8  Term  R.  S09;  Roundel  v.  Currer,  3  Brown's  Chan.  Caa.  67;  Feame,  508,  n. 
Vide  Springe  ▼.  Ceaar,  1  Roll.  Abr.  415,  pl«  13;  idLippitT«  Hopkins,  t  Gallia.  454 .gf 

The  doctrine  of  Stocker  v.  Edwards,  as  far  as  it  relates  to  the  point 
under  consideration,  was  fully  recognised  and  established  in  the  case  of 
Bromfield  v.  Crowder.  There  the  testator  devised  all  his  real  estate  to 
£  D  and  J  R  for  tiieir  lives  respectively,  and  after  the  decease  of  the  long- 
est liver  of  them  to  John  Davenport  Sromfield,  if  he  lived  to  attain  the 
age  of  twenty-one  years,  but  not  otherwise ;  and  in  case  he  died  before 
he  attained  tiiat  age,  then  in  the  manner  therein  mentioned.  Both  £  D 
and  J  R  died  while  Mr.  Bromfield  was  under  the  age  of  twenty-one  years. 

The  cause  coming  on  at  the  Rolls,  his  honour  ordered  a  case  to  be  made 
for  the  opinion  of  the  judges  of  the  Common  Pleas,  upon  the  question, 
whether  Mr.  Bromfield  in  me  events  which  had  happened  took  any,  and 
what,  estate  or  interest  in  the  freehold  or  copyhold  estates  of  the  tes- 
tator ?  The  judges  were  of  opinion  that  Mr.  Bromfield  took,  both  in  the 
freehold  a^^d  copyhold  lands,  a  vested  estate  in  fee-simple,  determinable 
on  the  event  of  his  dying  under  twenty-one. 

1  New  R.  313  ;  and  Tide  Doe  ▼.  Nowell,  1  Maule  &  S.  397  ;  Fearne,  G.  R.  847. 

So  also,  where  there  was  a  devise  of  fireehold  estates  to  J  R,  nephew 
and  heir  at  law  of  testatrix  for  life,  and  on  his  decease,  to  and  amongst 
his  children  lawfully  begotten  equally,  at  the  age  of  twenty-one,  and 
their  heirs,  as  tenants  in  common ;  but  if  only  one  child  should  live  to 
attain  such  age,  to  him  or  her,  and  his  or  her  heirs,  at  his  or  her  age  of 
tweniy-one  years :  and  in  case  his  said  nephew  should  die  without  lawful 
issue,  or  such  lawful  issue  should  die  before  twenty-one,  then  over:  it  was 
held  by  the  Court  of  K.  B.,  and  by  the  House  of  Lords,  that  the  children 
of  J  R  took  a  vested  remainder. 

Raadoli  v.  Doe,  5  Dow.  P.  R.  303. 

And  so^  where  there  was  a  devise  to  J  M  in  fee  when  he  attains  twenty- 
one,  but  m  case  he  dies  before  twenty-one,  then  to  his  brother  when  he 
attains  twenty-one,  with  like  remainders  over ;  it  was  held  that  J  M  the 

2k2 
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devisee  took  an  immediate  vested  interest,  liable  to  be  divested  upon  his 
dying  under  twenty-one. 

Doe  ▼.  Moore,  14  East,  601.g  /SSee  Jackson  ▼.  Chew,  19  Wheat  153;  Waiin|r 
T.  Jackson,  1  Peters,  570;  Barnitz  t.  Casej,  7  Cranch,  456;  Lippit  t.  Hopkins, 
1  Gallis.  454;  Kerlin  t.  Ball,  1  Dallas,  175;  Hauer  t.  Sheets,  3  Binney,532;  Robin- 
son T.  Adams,  4  Dallas,  Appx.  xii. ;  Holmes  ▼.  Holmes,  5  Binney,  853.^ 

^  One  levies  a  fine,  the  conusee  grants  and  renders  the  lands  to  the  con- 
usor in  tail,  upon  condition  that  he  and  the  heirs  of  his  body  should  bear 
the  standard  of  the  conusee  when  he  went  to  battle,  and  if  they  failed, 
that  it  should  remain  to  a  stranger  in  fee  :  this  was  held  a  good  remain- 
der, to  begin  upon  such  condition ;  but  quoire  of  this  case,  unless  it  be 
intended  by  way  of  limitation  of  use,  which  may  cease  in  one,  and  be 
limited  to  another. 

Plow.  34.* 

^^  A  by  lease  and  release  settles  lands  to  the  use  of  himself  for  life, 
remainder  to  B  for  life,  remainder  to  the  first,  second,  and  other  sons 
of  B  in  tail,  remainder  to  C  for  life,  remainder  to  his  first,  second, 
and  other  sons  in  tail ;  provided  that  if  B  married  without  the  con- 
sent of  A  during  his  life,  and  after  his  death,  of  D,  £,  and  F,  then  the 
uses  limited  to  B  and  his  sons  to  cease,  and  then  to  ^e  use  of  C.  B 
marries  without  such  consent,  and  C  enters,  and  upon  a  bill  brought  in 
Chancery  by  B  to  be  relieved  for  want  of  notice  of  the  settlement,  they 
were  dismissed  to  law.  Which  argues  that  the  use  to  B  and  his  sons  was 
determined  by  limitation,  and  the  use  in  remainder  to  C,  which  carried 
the  possession  after  it,  was  well  vested,  and  therefore  they  were  sent  to 

law. 
9  Chan.  Cas.  109,  Booth  ▼.  Booth.*' 

'  Upon  a  writ  of  error  out  of  Ireland  the  case  was  this :  A  seised  of  lands 
in  fee,  and  having  issue  only  one  daughter,  named  B,  by  lease  and  release 
conveys  his  lands  to  the  use  of  himself  for  life,  and  after  his  death  to  the 
use  of  B  in  tail,  provided  that  she  married  with  the  consent  of  the  trus- 
tees, or  the  major  part  of  them,  some  person  of  the  family  and  name  of 
Fitzgerald,  qr  who  should  take  upon  him  that  name  immediately  after  the 
mamajge  ;  but  if  not  then  the  trustees  to  raise  a  portion  out  of  the  said 
lands  for  B,  and  the  lands  to  remain  to  C ;  A  dies,  and  B  marries  one  who 
neither  was  nor  took  upon  him  the  name  of  Fitzgerald ;  ^and  the  only  point 
on  which  judgment  was  there  given,  was  the  want  of  notice  in  B  of  the 
settlement,  widiout  which,  being  heir  at  law,  and  so  having  a  title  by  de- 
scent, she  was  not  bound  ex  qfficio  to  take  notice  of  the  condition.  But 
this  fully  proves  the  point  in  question,  that  if  she  had  had  sufficient  notice 
of  the  condition,  her  breaking  it  had  determined  her  estate,  and  cast  the 
possession  upon  C,  who  was  next  in  remainder. 

3  Mod.  28,  Malone  v.  Fitzgerald.' 

/0  A  devise  to  B  on  condition  of  marrying  a  certain  person  is  a  condition 
subsequent,  and  (uncontrolled  by  other  words)  takes  effect  immediately,  and 
the  devisee  has  her  whole  life  to  perform  the  condition. 

Finlay  t.  King's  Lessee,  3  Peters,  376.sr 

*  3.  Distineiion  between  a  Limitation  over  in  eaee  cf  a  WiU^  and  tokere  no  JJntUaUon  ia 

made  over  J* 

^^  The  third  distinction  I  observed,  was  between  a  limitation  over  incase 
of  a  conditional  devise  in  a  will,  and  where  no  limitation  was  made  over 
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upon  breach  of  the  condition  ;  and  both  parts  of  this  distinction  sufficiently 
appear  from  the  laws  ahready  mentioned  under  the  first  and  second  head ; 
I  ^all  di^refore  only  add  the  two  following  cases  for  further  illustration 
thereof.     The  first  whereof  was  this :" 

^  A  seised  of  lands,  and  haying  issue  two  daughters  only,  devised  lands 
to  the  eldest  and  her  heirs,  and  mat  she  pay  to  ner  youngest  sister  yearly 
301.  And  per  cur, — This  was  a  condition,  for  otherwise  the  youngest  sis- 
ter would  have  no  remedy  for  the  rent ;  and  being  a  condition,  it  descended 
upon  both  the  daughters  as  heirs,  and  for  breach  mereof  the  youngest  might 
enter  into  a  moiety  of  the  land  with  her  sister ;  for  there  being  no  limita- 
tion over  to  the  yoxmgest  for  default  of  payment,  if  she  had  not  been  equally 
heir  with  her  sister,  she  would  have  been  without  remedy. 

Cro.  Eliz.  146;  Crickmere  t.  Paterson,  Swinb.  115. 

^  So,  where  a  copyhold  in  fee  of  lands  in  Borough  English,  having  issue 
three  sons.  A,  B,  and  C,  surrendered  his  land  to  the  use  of  his  wiU,  and 
after  devised  them  to  B  in  fee,  upon  condition  that  he  should  pay  to  his 
four  sisters  20Z.  a-piece  at  their  full  age,  and  died  ;  A  the  eldest  son  had 
issue  two  daughters,  and  died ;  B  was  admitted,  and  did  not  pay  the  20/. 
a-piece;  C  the  yoimgest  son  entered:  it  was  objected,  that  mis  was  a 
limitation  to  B  till  he  failed  to  pay,  &c.,  and  so  should  go  to  the  youngest 
son,  who  was  inheritable  by  the  custom.  But  it  was  adjudged  to  be  a  con- 
dition, and  that  for  breach  thereof  the  daughters  of  A,  the  eldest  son,  should 
enter ;  but  it  seems  that  after  such  entry  the  heir  by  custom  shall  enter 
upon  them.  But^u^ere,  if  the  devise  had  been  to  the  eldest  son  upon  such 
condition,  this  had  been  a  limitation,  which,  upon  non-payment,  would  have 
carried  the  land  to  the  youngest  son,  who  was  heir  by  custom :  for  other- 
wise, if  it  should  be  a  condition,  by  the  descent  to  the  eldest  son,  it  would 
be  merged  and  defeated.  But  qtusre^  if  the  land  had  been  descendible  to 
the  eldest  son  as  other  inheritances  at  common  law  are,  and  such  condi- 
tional devise  had  been  made  thereof  to  the  eldest  son  without  any  limita- 
tion over  io\  default  of' payment,  qaare  if  in  such  case  the  legatees  had  any 
other  remedy  than  by  bill  in  equity  for  their  legacies ;  for  the  land  not 
being  given  to  them,  it  will  be  hard  to  maintain  that  for  breach  of  the 
condition  the  land  should  go  over  to  them;  therefore  in  such  case  it 
should  seem  they  have  no  remedy  but  in  Chancery,  where  the  eldest  son  will 
be  looked  upon  as  a  trustee  for  the  payment  of  so  much  money  to  them. 
Cro.  Ja.  56;  Cortis  v.  Wolverston,  Poph.  11.' 

/8  A  testator  devised  one-third  of  his  estate,  consisting  mostly  of  personal 

Eroperty,  to  his  wife,  for  her  use  and  benefit,  so  long  as  she  shoula  remain 
is  widow,  and  then  devised  die  whole  of  his  estate  to  his  children ;  held, 
that  this  was  sufficient  to  create  a  remainder  oven 
Griggs  ▼.  Dodge,  3  Day,  38. 

Where  the  performance  of  a  condition  (subsequent)  becomes  impossible 
or  impracticable,  the  condition  is  void. 

People  of  Vermont  ▼.  Society  for  Propagating  the  Gospel,  1  Pained  653 ;  United 
States  V.  Arredondo,  6  Peters,  691 ;  Hughes  v.  Edwards,  9  Wheat.  489 ;  Taylor  v. 
Mason,  9  Wheat.  345.'  See  Gauze  ▼.  Wiley,  4  S.  &  R.  509. 

A  testator  devised  the  remainder  of  his  estate  to  be  kept  together  until 
his  son  W  C  arrived  at  the  age  of  twenty-one  years,  and  that  then  an 
equal  division  of  all  his  personal  property  should  be  made  between  his  sons 
W  C  and  D  C,  "  and  if  either  of  my  sons,  W  C  or  D  C,  dies  without  law- 
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fill  heir,  my  desire  is  that  the  siirviyiiig  brother  shall  inherit  all  the  estate 
of  the  deceased."    Held,  that  this  was  a  good  limitatioii  over. 
CordJe  T.  Cordle,  6  Monf.  465. 

Testator  derised  as  follows :  "  I  rive  unto  my  beloved  nephew  A  B.  fte 
following  negroes,  (naming  them,)  &em  and  their  increase  to  him  ana  his 
heirs  for  ever,  but  in  case  it  should  please  God  for  him  to  die  without  heir, 
then  and  in  that  case,  it  is  my  will  what  I  have  riven  him  to  be  equally 
divided  between  my  two  nieces,  M  A  and  PA."  Held,  that  this  was  a 
good  limitation  over  to  the  nieces. 

llmberlake  ▼.  GraTes,  6  Monf.  174. 

Testator  becjueathed  the  ^'  balance  of  his  estate  to  his  bro&er  A  B,  in 
case  he  dies  without  issue,  to  be  equally  divided  between  my  uncle's  chil- 
dren, to  wit,"  naming  them,  but  without  words  of  perpetuity ;  held,  that 
the  limitation  over  was  good. 

Gresham  ▼.  Gresham,  6  Monf.  187. 

Devise  of  slaves  for  life,  and  should  the  devisee  die  without  issue,  re- 
mainder over,  the  limitation  over  not  too  remote. 

Didlake  y.  Hooper,  Gilmer,  194.  See  the  following  cases  where  the  limitations  orer 
were  considered  as  too  remote.  DaTidson  y.  Dayideon,  1  Hawk.  180;  Brjson  ▼.  Da- 
yidson,  1  Murph.  143  v  Dayidge  y.  Chaney,  4  Har.  &  M*H.  S93 ;  Biatthews  y.  Daniel, 
2  Hay  w.  346.0f 

*  4.  DiitineHon  between  Bemainden  that  are  to  artMe  upon  Conditiom  agreeable  to  the  JRuke 
of  LaWf  and  eudk  ae  are  to  ariee  upon  Conditions  rtpugnanl  and  againet  the  Iluke  tf 
LawJ* 

^'  As  to  the  first  part  hereof,  how  far  remainders  upon  such  conditions, 
and  so  far  as  they  may  be  called  conditions,  which  do  not  go  in  restraint 
and  abridgment  of  the  first  estate,  are  good,  will  appear  under  the  5th  and 
last  distinction.  But  as  to  the  remainders  that  are  to  arise  upon  conditions 
repugnant,  and  against  the  rules  of  law,  this  has  been  already  cleared  in 

t>art  under  the  first  distinction,  and  will  now  fully  appear  by  the  cases  fol- 
owing:" 

^  Therefore,  if  one  by  his  will,  by  covenant  to  stand  seised,  feoffment  to 
uses,  or  other  conveyance  whatsoever,  gives  or  conveys  lands  to,  or  to  the 
use  of  A  his  eldest  son,  and  the  heirs  male  of  his  body,  remainder  to,  or  to 
the  use  of  B  his  second  son,  and  the  heirs  male  of  his  body,  and  so  to  the 
third  and  other  sons  in  like  manner ;  and  after  adds  a  proviso,  that  if  A  or 
his  issue,  or  any  other  of  his  sons  in  remainder,  shall  attempt  to  alien,  &c., 
or  shall  alien,  &c.,  by  which  any  estate  shall  be  barred,  &c.,  that  then  im- 
mediately after  such  attempt,  and  before  any  act  executed,  or  immediately 
after  such  alienation,  the  use  and  estate  of  him  so  attempting,  or  aliening, 
&c.,  shall  cease  as  if  he  were  naturally  dead,  and  that  then  it  shall  remam 
immediately  to  such  persons  to  whom  it  ought  to  come  by  the  intent  of  the 
indenture  or  will,  or  to  him  in  the  next  remainder,  &c.  In  this  case  the 
remainders  are  actually  vested  as  remainders  in  all  the  sons ;  but  as  to  their 
taking  effect  in  possession  upon  breach  of  the  condition,  or  sooner,  or  other- 
wise than  they  would  have  done  if  there  had  been  no  condition  at  all,  the 
proviso  or  condition  is  totally  repugnant  and  against  law ;  for  be  it  either  a 
condition  or  a  limitation,  it  cannot  carry  over  Sie  estate  to  him  in  remain- 
der upon  breach  thereof.  For  if  it  be  a  condition,  then  the  donor  and  his 
heirs  only  can  take  advantage  of  die  breach  thereof,  not  those  in  remainder 
who  are  strangers ;  and  if  the  donor  or  his  heirs  enter  for  breach  of  the 
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conciiticn,  they  thereby  defeat  not  only  the  present  estate,  but  all  the  re- 
mainders dependent  thereupon.  If  it  oe  a  limitation  till  they  alien  only, 
yet  it  is  repugnant,  that  when  by  the  alienation  the  estate  is  actually  set- 
tled and  vested  in  ^e  alienee,  the  same  alienation  should  at  the  same  time 
rest  and  settle  the  estate  in  another;  and  for  the  words  aitempting^  endeo' 
vowing  J  orgcing  about  to  alien,  they  are  of  too  uncertain  a  signification  to 
receive  any  countenance,  and  what  shall  be  said  a  sufficient  attempt,  and 
what  not,  is  hard  to  determine ;  besides  that  all  such  clauses  tend  to  per- 
petuities, to  fix  estates  in  families  unalienable,  that  they  can  upon  no  exi- 
gencies or  emergencies  whatsoever  dispose  thereof,  to  provide  for  pay- 
ment of  their  debts,  their  wives,  or  younger  children;  and  also  they  de- 
stroy and  enervate  ^e  force  of  fines  and  common  recoveries,  the  great  and 
common  assurances  whereby  men  hold  their  estates,  and  therefore  with  just 
reason  all  such  clauses  are  exploded  and  disallowed. 

1  Co.  83;  Mo.  pi.  831,  869;  6  Co.  40;  9  Co.  197;  Cio.  Elix.  378;  Cro.  Ja.  698; 
10  Co.  36;  Mo.  pi.  496;  Swinb.  119.'    /0  A  ffBneral  and  perpetaal  restriction  a^fainst* 
alienation  after  a  oonyeyance  in  fee  ie  void  ;  Dut  a  partial  restriction  as  to  a  parUcular 
person,  or  daring  a  particular  time,  is  good.   M*  Williams  t.  Nisby,  3  Serg.  4c  R.  513.0f 

*  One  devises  lands  to  his  son  A  and  the  heirs  male  of  his  body ;  pro- 
vided that  if  A,  or  any  issue  male  of  his  body,  alien,  give,  or  grant  the 
premises  to  any  person  for  above  twenty  years,  &c.,  that  then  the  said  pre- 
mises, /i>r  demM  of  such  issue  male  of*^  the  body  of  A,  immediately  upon 
every  such  alienation,  ^ifl,  or  grant,  shall  remain  and  come  to  his  (the  tes- 
tator's) son  B,  and  the  heirs  male  of  his  body,  fcc.,  and  dies ;  A  enters  and 
makes  a  lease  for  a  thousand  years,  and  dies  without  issue  male,  leavins; 
C  his  daughter  and  heir;  B  enters  upon  her,  C  re-enters.  It  was  helo, 
Jifsty  That  the  remainder  to  B  was  not  to  take  effect  but  upon  alienation 
and  death  without  issue  male,  and  not  upon  the  death  of  A  without  issue 
male  only.  Secondly,  That  the  remainder  being  limited  to  take  effect  upon 
such  alienation  should  never  arise,  because  by  the  alienation  the  land  is 
given  to  another,  and  then  it  is  repugnant  to  make  the  alienation  to  one 
sufficient  to  cany  the  land  to  another.'  *'Note:  This  case  appears  in 
Croke  to  be  adjudged  in  C.  B.  and  B.  R.  for  the  daughter  of  A,  but  in 
Moore  it  is  said,  that  in  error  afterwards  brought  in  B.  R.  the  judgment 
was  reversed,  but  no  reasons  for  the  reversal  are  there  mentioned.  This 
case  agrees  with  the  case  of  Acton  v.  Hare  above-mentioned,  ^ere  it 
was  holden,  that  without  an  attempt  to  alien,  the  remainder  was  not  to 
arise ;  and  upon  that  point  only  judgment  was  there  ^ven,  witiiiout  enter- 
ing into  the  nature  or  validity  of  the  limitation,  which  by  the  foregoing 
cases  appears  to  be  clearly  against  the  law." 

*Oro.  Ja.  61;  10  Co.  86;  Moor,  779,  Loreit  ▼.  Goddard.*  HVide  Mdnwaring 
T.  Btxtsr,  5  Vet.  468 ;  Doe  dfls.  Gill  t.  Pearson,  6  East,  173, 180 ;  Fwma,  956,  a.,  l 
It.  (7tli  fld.)| 

<  One  devises  land  to  A  in  tail,  upon  condition  tiiat  he  shall  not  alien, 
and  that  if  he  dies  mthaui  issue  it  shall  remain  to  B  in  fee ;  after  A  aliens, 
vet  B  cannot  enter  for  the  condition  broken,  but  the  heir  at  common  law, 
because  this  is  not  a  limitation,  but  a  condition,  by  Coke  and  Warburton. 
But  quarty  if  A  after  dies  without  issue,  if  B  may  not  enter ;  for  though 
the  heir  enter  for  the  condition  broken,  and  hold  till  the  estate-tail  deter- 
mined, yet  the  remainder  to  B  seems  good  by  way  of  executory  devise,  to 
arise  out  of  the  reversion  vested  in  the  heir  by  his  entry  for  breach  of  the 
condition,  and  not  as  an  immediate  remainder,  because  it  is  not  to  take 

Vol.  Vm.— 60 
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effect  till  the  death  of  A  without  issue,  and  yet  the  estate-tail  of  A  by 
breach  of  the  condition  may  detennine  long  before. 
Roll.  Abr.  413,  Skirn  r.  Lady  Bond. 

'  One  devises  lands  to  A  and  the  heirs  male  of  his  body,  provided,  if  he 
does  attempt  to  alien,  that  then  immediately  his  estate  shall  cease,  and  B 
shall  enter:  ailer  A  makes  a  feoffment  in  fee,  and  thereupon  B  enters ;  and 
it  was  adjudged  in  the  grand  sessions  against  B,  whereupon  he  brought  a 
writ  of  error.  And  first^  it  was  agreed.  That  tenant  in  tail  could  not  be 
restrained  from  alienation  by  fine  or  recovery.  Secondly^  That  a  bare 
attempt  would  be  no  breach ;  but  then  it  was  argued,  that  he  might  be  re- 
strained from  aliening  by  feoffment,  or  other  act  which  would  amount  to  a 
tort,  and  make  a  discontinuance,  and  that  this  proviso  imports  as  much ; 
and  therefore  the  feoffment  was  a  breach,  for  tiiat  was  an  attempt,  and 
more ;  and  that  therefore  it  should  determine  the  estate-tail  quasi  by  limit- 
ation, which  would  give  an  immediate  title  of  entry  to  B  by  executoiy  de- 
vise, and  that  the  current  of  authorities  since  10  Co.  40,  are,  that  a  con- 
dition in  a  will  shall  be  taken  as  a  limitation.  But  the  whole  court  held 
the  condition  void,  because  non  constat  what  shall  be  adjudged  an  attempt, 
and  how  it  should  be  tried ;  and  so  the  judgment  was  affirmed. 
Vent.  331 ;  3  Keb.  787,  Piers  y.  Wynn;  and  Tide  Plow.  408;  Moor,  543. 

'  But  where  one,  having  two  sons,  devised  Blackacre  to  his  eldest  in 
tail,  and  Whiteacre  to  his  youngest  son  in  tail,  proviso  semper  that  if  any 
of  his  children  alien  or  demise  any  of  his  lands  to  them  devised  before  they 
come  to  the  age  of  tiiirhr  years,  then  the  next  brother  shall  enter ;  the 
eldest  enters,  and  lets  BlacKacre  before  his  age  of  thirty  years :  this  was 
held  a  good  limitation  till  they  aliened,  and  that  upon  aaenation  it  should 
go  to  the  other.  But  this  case  differs  from  the  preceding  cases,  for  here 
was  no  total  restraint  of  alienation,  but  only  till  they  arrived  to  such  an 
aee  as  they  might  be  presumed  to  have  full  discretion,  and  to  know  well 
wnat  they  did,  which  was  but  a  reasonable  restraint ;  but  in  that  case 
where  the  younger  brother  entered  into  Blackacre  by  virtue  of  the  limit- 
ation, and  aliened  it  before  his  age  of  thirty,  it  was  held,  that  the  eldest 
brother  could  not  enter  into  it  again,  because  by  the  entiy  of  the  younger 
brother  that  part  was  discharged  of  the  limitation  for  ever. 

S  Leon«  38;  Mo.  371,  Spittle  ▼.  Davis.'    /SSee  Steedman  ▼.  Cook,  13  Serg.  &  R. 
178.gf 

^^  These  cases  being  so  adjudged,  thou^  none  of  them  do  in  express 
terms  deny  Scholastica's  case  to  be  law,  yet  the  resolution  of  that  case  can 
hardly  stand,  as  it  tends  as  directly  to  a  perpetuity  as  anj  of  them.  The 
case  was  this : — ^A  man  devised  lands  to  his  eldest  son  in  tail,  remainder 
to  his  youngest  son  in  tail,  remainder  over  in  tail,  remainder  to  his  own 
ri^t  heirs ;  and  if  any  of  the  entails  do  wrong,  vex,  or  molest  any  other 
of  them  for  the  said  lands,  or  mortgage,  bargain,  and  sell  the  said  lands,  or 
otherwise  encumber  them,  &c.,  that  then  every  such  person,  and  his  and 
their  heirs,  shall  forthwith  be  excluded  and  dischargea  touching  the  said 
entail;  and  that  the  conve3rance  of  the  entail  of  the  said  lands  against  him 
or  them  shall  be  of  no  force,  but  that  it  shall  descend  and  come  to  the 
party  next  in  tail  to  him,  as  i£  such  disorderous  person  had  never  been 
mentioned  in  the  will.  The  eldest  son  enters  and  avoids  a  fine,  and  suf- 
fers a  common  recovery,  and  the  youngest  son  enters  upon  him.  It  was 
adjudged  that  his  entry  was  lawful,  and  that  the  estate  of  every  one  in  re- 
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• 

msdnder  was  subject  to  the  limitation  to  cease  by  alienation.  And  that  the 
next  in  remainder  mi^t  enter;  for  that  it  was  not  a  condition,  because 
then  it  would  descend  to  the  eldest  son  himself,  and  b^  his  alienation 
would  pass  extinguished  in  the  land ;  but  being  a  limitation,  it  is  as  if  it 
were  devised  to  every  of  them  till  they  aliened,  and  so  by  alienation  their 
estate  ipso  facto  determines,  and  is  cast  upon  him  in  the  remainder  before 
entry.  And  for  construction  of  the  condition  by  limitation  in  a  will,  this 
case  seems  to  have  led  the  way  to  all  the  cases  mat  have  followed  upon  it. 
But  for  the  nature  of  the  condition,  all  the  cases  before  mentioned  seem  to 
condemn  it    And  my  Lord  Coke  says,  (a)  that  a  contrai^  judgment  was 

SVen  in  the  same  case  afterwards  by  Popham  and  two  justices ;  though 
oor,  in  reporting  the  same  case,  mentions  it  to  have  been  adjudged  by 
Pqpham  and  two  justices  according  to  the  resolution  in  the  Commentaries. 
But  the  case  at  this  day  by  good  opinion  is  held  to  be  no  law,  as  being  in- 
troductive  of  a  perpetuity  which  the  law  condemns. 

Plow.  401y  Newis  ▼.  Lark,  or  Seholasdca^s  case.  Mo.  543,  pi.  721.**  ||0n  this  case 
Mr.  Feame  c^serres, — ^'^  Though  Scholastica's  case  (where  tenant  in  tail  under  a  pro- 
viso of  this  nature  levied  a  &ne  and  suffered  a  recoveiy,  and  it  was  held  by  the  court  to 
have  determined  the  estate-tail  by  limitation,  and  have  given  a  title  of  entry  to  the  next 
in  remainder,  Uie  point  respecting  the  invalidity  of  restraining  a  recovery  being  not  at 
all  moved  on  the  argaments  on  me  case)  was  cited  in  Mary  Portington^s  case,  10  Rep. 
36,  as  an  authority  for  Uie  validitv  of  the  restriction,  yet  it  was  observed  that  the  tenant 
in  tail  in  Seholasuca's  case  first  levied  a  fine,  which,  for  any  thing  that  appeared,  was 
a  &ie  at  common  law  ,*  and  then  it  was  a  discontinuance  and  wrong,  and  therefore  might 
be  restrained  by  condition.'*  Feame,  C.  R.  259,  (7th  ediL)0  '*  (a)  10  Co.  42.**  [Vide 
Bateman  v.  Allen,  Cro.  Eliz.  437.] 

Upon  a  marriage  settlement  A  is  made  tenant  for  life,  remainder  to  the 
heirs  of  his  body  oy  his  wife  Jane ;  and  in  the  same  deed  A  covenants  not 
to  suffer  a  recovery,  but  that  the  lands  shall  be  enjoyed  according  to  these 
limitations ;  A  notwithstanding  his  covenant  suffers  a  recoveiy,  and  devises 
the  lands.  It  was  held  in  Chancery,  that  A  being  tenant  in  tail,  and  as 
such  having  power  to  suffer  a  recovery,  the  lands  devised  should  not  be 
affected,  but  that  the  covenant  was  good,  and  should  therefore  bind  his 
assets. 

1  P.  Wms.  104;  2  Vem.  635,  Collins  v.  Plummer. 

IJUpon  the  principle  of  the  above  cases  it  has  been  held,  that  a  trust 
term,  created  m  a  settlement  for  the  purpose  of  enabling  trustees,  in  the 
event  of  an  agreement  or  attempt  at  alienation  by  a  tenant  in  tail,  to  raise 
a  sum  of  money  ec^uivalent  to  the  value  of  the  estates  contracted  to  be 
aliened,  and  to  pay  it  to  the  parties  next  in  limitation  after  such  estate- 
tail,  was  void ;  as  being  a  device  to  prevent  alienation,  and  inconsistent 
with  the  rights  of  the  persons  to  whom  estates-tail  were  limited. 

Mainwaring  v.  Baxter,  5  Ves.  458. 

But  a  devise  to  two  of  testator's  five  daughters  and  their  heirs,  as  tenants 
in  common,  on  condition  that  if  they,  or  either  of  them,  should  have  no 
issue,  they  or  she  should  have  no  power  to  dispose  of  their  or  her  share, 
except  to  her  sister  or  sisterSj  has  been  held  good. 

Doe  dem.  Oill  et  Ux.  v.  Pearson,  6  East,  173.|| 

*  5.  DitUnetion  Idwttn  tueh  Wordi  at  actually  make  a  Condition^  and  »ueh  at  are  only  <fe- 
teriptive  of  the  Time  and  Manner  when  and  how  the  remaindert  are  to  arueJ* 

^^  The  fifth  and  last  distinction  I  shall  mentibn  is,  between  such  words 
as  actually  make  a  condition,  and  such  as  are  only  descriptive  of  the  time 
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when,  and  manner  bow,  the  remainders  are  to  arise  and  take  place.  And 
this  is  the  more  necesBaryi  because  in  seireral  of  the  foregoing  and  other 
cases  great  disputes  have  arisen,  when  the  word  condition  has  been  in  the 
deed  or  will,  though  in  reality  there  has  been  no  manner  of  condition  at 
aU ;  for  a  condition,  as  appears  before,  properiy  and  strictly  taken,  must  go 
in  restraint  and  abridgment  of  the  estate  fiist  given,  omerwise  it  is  no 
condition,  but  only  a  modus  or  particular  qualification  whereby  such  a  per- 
son is  to  entitle  hunself  to  the  estate  in  remainder,  and  has  no  manner  of 
relation  to  the  first  estate  either  to  shorten  or  abridge  it." 

'  Therefore,  where  one  made  a  lease  to  A  for  life,  remainder  to  B  for 
life ;  and  if  it  happen  B  dies  before  A,  then  the  lands  to  remain  to  C  for 
life ;  B  dies  in  ^e  life  of  A,  and  then  A  dies,  and  if  the  remainder  to  C 
was  good,  was  the  (question  ?  It  was  argued  that  it  was  not,  because  it 
was  appointed  to  begin  during  the  particular  estate,  where  it  ou^t  to  be 
limited  to  take  effect  after  the  particular  estate  ended ;  and  therefore  a 
lease  for  life  to  A,  remainder  to  B  for  life,  and  if  A  dies,  that  then  it  shall 
remain  to  C  in  fee,  this  remainder  is  void,  because  then  it  would  subvert 
the  remainder  to  B,  and  therefore  is  repugnant  to  the  estate  first  limited  to 
B.  So,  a  lease  to  two  for  their  lives,  remainder  after  the  death  of  the 
first  of  diem  to  C  in  fee,  is  void,  because  it  would  defeat  the  survivorship 
given  by  the  first  words.  So  here,  secondly,  it  was  amied,  That  this  re- 
mainder was  void,  being  to  begin  upon  a  condition,  whereof  none  should 
take  adv^ta^e  but  the  lessor  and  his  heirs.  Thirdly,  that  this  remainder, 
being  to  begm  upon  a  condition  precedent,  did  not  pass  out  of  the  lessor 
at  the  time  of  the  livery,  as  all  remainders  ouffht,  and  therefore  also  was 
void.  But  on  the  other  side  it  was  argued  and  adjudged^  Utaifirity  Here 
was  no  repugnancy ;  for  it  was  not  intended  that  if  B  died,  livinc  A,  that 
then  C  should  have  the  land  immediately,  but  that  then  it  should  remain 
to  C  as  a  remainder,  viz.,  after  the  death  of  A,  and  as  B  would  have  had 
it  if  he  had  lived.  Secondly y  that  this  was  not  a  condition,  but  a  limitation 
when  the  remsdnder  should  begin;  for  if  it  were  a  condition,  it  would 
in  restraint  of  the  thing  ^ven  upon  something  to  be  done  or  not  done 
the  particular  tenant,  which  here  it  does  not :  therefore  if  one  makes  a  lease 
to  A  for  life,  upon  condition  that  if  B  marries  the  dau^ter  of  the  lessor 
during  the  estate  for  life,  that  then  it  shall  remain  to  B,  this  is  no  condi- 
tion to  defeat  or  abridge  the  estate  of  A,  but  is  only  a  limitation  when  and 
how  the  remainder  to  B  is  to  take  effect.  So,  if  a  lease  were  made  to  A 
for  life,  upon  condition  that  if  B  pay  to  the  lessor  20/.,  that  then  after  the 
death  of  A  the  land  should  remain  to  B,  this  is  good,  because  it  does  not 
go  in  abridgment  of  the  first  estate ;  but  if  it  was  that  then  immediately 
upon  such  payment  the  land  should  remain  to  B,  this  would  be  void,  be* 
cause  this  would  go  in  destruction  of  the  first  estate,  without  anv  thin^  to 
be  done  or  not  done  by  him,  and  of  such  condition  tiie  lessor  ana  his  heirs 
only  can  take  advantage,  not  a  stranger;  and  therefore  the  remainder  to 
arise  thereby  is  void.  So,  if  a  lease  be  made  to  two  for  their  lives,  upon 
condition  that  if  one  of  them  died  within  seven  years,  that  then  after  the 
death  of  the  other  the  land  should  remain  to  a  Stranger  in  fee,  this  is  a  good 
remainder,  hems  not  to  begin  upon  a  condition,  but  upon  a  limitation  or 
modttt  appointed  by  the  lessor.  And  they  all  agreed,  that  a  remainder  to 
begin  upon  an  impossible  or  illegal  limitation  or  condition  would  be  void ; 
as,  upon  a  condition  that  if  A,  the  first  lessee,  or  if  B  Idll  a  man,  that  then 
it  should  remain  to  him,  these  remainders  shall  never  arise.    So  &e  case 
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of  Plesbgton,  who  made  a  lease  for  yean  upon  condition  tbat  if  he  aliened 
the  reversion,  that  then  the  lessee  aiould  hare  it  to  him  and  his  heirs ; 
this  limitation  was  Toid,  because  repugnant,  that  when  he  aliened  the  r^ 
version  to  one,  the  same  alienation  shotidd  carry  the  land  to  another.  Also, 
the  better  opinion  seems,  that  the -remainder  passed  out  of  the  lessor  pre- 
sentiy,  and  is  carried  into  abeyance,  to  be  executed  when  the  contingency 
happens. 

PI0W..93— 89 ;  Go.  Lit  378 ;  Plowd.  29  a,  34  a,  b ;  Pork.  seeU  795,  799 1  Co.  Lit 
878.' 

"  But,  though  thcMse  words  make  no  condition  with  regard  to  the  prece- 
dent estate,  yet  as  to  the  vesting  of  the  estate  in  remainder  to  which  they 
are  annexed,  they  may  properljr  enou^  be  called  conditions  precedent. 
Therefore,  where'*  *  A  by  his  will  devised  lands  to  B,  his  second  son,  and 
if  he  depart  this  world  not  having  issue,  then  he  willed  that  his  land  should 
remain  over  to  another,  and  died ;  B  had  issue  C,  and  died ;  then  C  died 
without  issue ;  it  was  ur^d  that  the  remainder  could  not  take  effect,  be- 
cause it  was  limited  to  t^e  place  on  a  condition  precedent,  which  in  this 
case  had  not  happened :  for  B  left  issue,  and  so  did  not  depart  the  world 
not  having  issue,  as  the  words  of  the  will  are ;  yet,  per  cur.  it  was  ad- 

1'ud^ed,  that  though  literally  he  could  not  be  said  to  depart  the  world  not 
kavmg  issue,  yet,  since  that  issue  died  without  issue,  by  the  intent  of  the 
will,  and  the  construction  of  law,  he  was  dead  without  issue  whenever 
the  issue  failed  ^  as  in  a  formedon  in  remainder  or  reverter,  though  the 
donee  hath  issue ;  yet,  if  after  the  estate-tail  determines  for  want  of  issue, 
the  writ  supposes  that  the  donee  died  without  issue ;  A  fortiori  in  case  of 
a  will,  such  construction  shall  be  made  to  support  the  intent  of  the  tes- 
tator.* 

«« Leon.  385 ;  3  Leon.  106 ;  Cro.  Eliz.  26,  Leo  t.  Vinoent'* 

<  So,  where  A  upon  marriage  conveyed  lands  to  the  use  of  himself  for 
life,  remainder  to  his  fiirst  and  other  sons  in  tail-male  successively ;  and  if 
he  dies  without  issue  male,  then  to  the  use  of  the  dauditers  for  one  hun- 
dred years,  for  raising  1500/.  for  their  portions ;  A  had  issue  a  son  and  a 
daughter,  and  died ;  and  after  the  son  died  without  issue ;  and  if  the 
daughter  shoidd  have  the  term,  was  the  question  ?  And  it  was  areued  that 
die  should  not,  because  A  did  not  die  without  issue  male,  for  he  left  a 
son,  though  such  a  son  after  died  without  issue ;  and  it  could  not  be  intended 
that  whenever  the  issue  male  failed,  that  the  daughters  should  have  their  por- 
tions, for  that  might  be  100  years  after,  when  aU  the  dau^ters  were  dead ; 
and  such  intention  would  mafce  it  ill  in  its  creation.  But  it  was  answered  and 
adjudged^  that  mtandocunque  the  issue  male  failed,  the  husband  in  this 
case  may  be  said  to  be  dead  without  issue  male ;  and  the  expectation  of 
such  a  term  in  remainder  is  for  their  advantage  in  marriage ;  and  such  a 
term  may  be  as  well  created  to  arise  upon  failure  of  issue  male,  as  a  power 
to  sell  upon  &ilure  of  issue  male;  which  hath  been  adjudged  to  be 
good.'  ^^  Note :  A  case  was  cited,  13  Car.  1,  between  Brett  and  Pildredge, 
where  a  father,  upon  marriage  of  his  daughter,  made  a  provision,  that  if 
his  daughter  died  without  issue  within  two  years,  that  then  her  husband 
should  repay  600/.  of  her  portion :  the  daughter  had  issue ;  and  after,  she 
and  tiie  issue  died  within  the  two  years.  It  was  adjudged,  that  the  husband 
should  not  repay  the  500/.,  because,  by  the  having  of  issue,  the  condition 
was  ftdfOled.    jffote :  My  Lord  Chief  Justice  Holt,  in  the  case  next  after 

2L 
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mentioned,  said  that  the  principal  case  of  Goodyer  t.  Clerk  was  not  put 
right  in  any  of  the  books  but  Keble ;  for  the  true  case  was,  that  the  hu9> 
band  before  marriage,  by  a  separate  deed,  made  a  lease  for  100  years,  to 
begin  after  his  deam  witiiout  issue  male  on  the  body  of  his  intended  vnfej 
in  trust,  for  raising  portions  for  daughters;  and  after  made  a  settlement  by 
lease  and  release,  to  the  use  of  himself  and  his  wife,  and  first  and  other 
sons,  in  the  usual  form,  &c.  And  he  said,  this  term  being  not  subsequent 
to  nor  depending  upon  the  estates  limited  by  the  settlement,  but  precedent 
in  its  creation,  could  not  be  barred  by  any  mie  or  common  recoveiy  under 
the  settlement.  And  though  he  did  not  deny  but  such  lease  was  good, 
yet  he  thought  it  a  very  dangerous  practice ;  and  if  such  leases  were  coun- 
tenanced, no  purchaser  under  such  settlement  would  be  safe.  But  note ; 
though  such  lease  cannot  be  barred  by  a  common  recoveiy,  because  being 
precedent  to  the  estate-tail,  the  recompense  in  value  cannot  extend  to  it, 
nor  can  he  who  recovers  against  the  tenant  in  tail  be  supposed  to  have  any 
right  against  the  termor,  who  comes  in  paramount  the  estate-tail ;  yet  it 
appears  by  the  books,  that  Manwood,  Bamsley,  and  Twisden  held,  that  if 
a  common  recovery  be  against  the  tenant  in  tail,  such  lessee  for  years  in 
JiUurOj  or  upon  a  contingency,  shall  not  be  admitted  to  falsiiy  within 
21  H.  8,  c.  15,  to  defeat  the  recovery ;  and  then  it  remains  at  common 
law,  and  his  term  is  subject  to  the  power  of  the  tenant  in  tail,  as  it  was 
before  that  statute ;  which  sufficiently  takes  off  the  objection  from  the  dan- 
ger of  introducing  perpetuities  by  die  allowing  of  such  leases.  And  in 
another  book  it  is  held,  That  if  mere  be  A,  tenant  in  tail,  remainder  to  B 
in  tail,  and  B  make  a  lease  for  years,  or  grant  a  rent-charge,  such  lessee 
or  grantee  cannot  falsify  a  common  recovery  had  against  the  first  tenant  in 
tail ;  because  he  who  suffered  the  recovery  was  not  chargeable  with  the 
lease  or  rent.  And  though,  on  the  other  hand,  it  may  be  objected,  that  by 
this  construction  all  provisions  for  daughters  or  younger  children  made  by 
such  precedent  lease  for  years  may  be  defeated ;  to  this  it  is  an.swered, 
that  the  Court  of  Chancery  will  no  doubt  support  such  leases  according  to 
the  trust  thereof  declared  for  daughters  or  younger  children,  but  no  fur- 
ther ;  and  when  that  is  satisfied,  the  term  will  then  fell  of  course  for  want 
of  power  to  falsify  by  the  common  law,  and  a  further  support  in  equity.''  * 

<LeT.  35;  Vent  229;  Sid.  102;  1  Keb.  73,  78,  169,  246,  462,  MSS.,  Goodyer  ▼. 
Clerk.'  II  Vide  obserTations  on  terms  to  commence  after  decease  of  a  party  without  is- 
sue; taken  from  a  MS.  penes  Mr.  Butler.  Feame,  C.  R.  7th  ed.  (Butler,)  append,  ir. 
In  the  aboTe-mentioned  MS.  this  case  is  cited  by  the  name  of  Pilgrnm  and  Brett  plain- 
tiffs, and  Gold  defendant.||  "  1  Keb.  247,  248,  463 ;  1  Sid .  102 ;  Cro.  Ja.  592 ;  Sir  T. 
Raym.  29 ;  I  Co.  62  b.^'  ||0n  this  ease  Mr.  Feame  observes,  that  as  there  was  a  pre- 
cedingr  estate-tail,  a  recovery  suffered  by  the  tenant  in  tail  would  have  barred  this  term 
and  the  daughter's  portions ;  and  therefore  the  allowing  the  limitation  to  take  effect, 
was  not  running  into  the  inconveniences  of  an  executory  devise  limited  on  so  remote 
a  contingency,  because  this  limitation  was  liable  to  be  barred,  whereas  an  executory 
devise  is  not  C.  R.  476,  (7th  edit)  With  regard  to  executory  devises,  it  is  settled 
that  a  devise  over  on  failure  of  heirs  or  issue  generally  is  void  for  the  remoteness  of  the 
contingency,  (Ibid.  444,  and  cases  there  cited,)  except  where  the  devisee  over  is  a  re- 
lation of  the  first  devisee,  and  capable  of  being  his  collateral  heir,  in  which  case  the 
first  devisee  will  only  take  an  estate-tail,  and  then  the  devise  over  can  take  effect  as  a 
contingent  remainder.  Ibid.  466;  12  East,  253 ;  6  Taunt  485 ;  4  Maul.  &  S.  61.  In 
cases  of  executory  devises  of  terms  and  other  personalty,  the  courts  lean  to  construe  the 
words  "  dying  without  issue,"  to  mean  dying  without  issue  living  at  the  penon^M  deeeate^ 
in  order  thus  to  give  effect  to  the  devise  over.  Vide  Feame's  Cl  R.  471.  But  in  cases 
of  realty,  it  seems,  the  construction  is  different,  for  there  the  interest  of  the  heir  at  law 
U  concerned.    Ibid.  476 ;  1  P.  Will.  663 ;  2  Term  R.  720 ;  3  Ibid.  143 ;  7  Ibid.  589 ; 
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9  Ves.  197 ;  4  Manl.  &  S.  61 ;  and  yide  Mr.  Douglases  note  to  Doe  y.  Fonnerean, 
Don^.  505.  In  this  note  Mr.  D.  states,  that  where  there  is  a  devise  over  after  failure 
of  heirs  or  issue  of  A,  and  there  is  a  previous  limitation  to  such  heirs  or  issue,  the  prin- 
ciple of  preventing^  perpetuities  does  not  render  it  necessary  to  hold  the  devise  over  void 
in  its  creation;  and  certainly  in  the  latter  case,  where  the  preceding  limitation  is  ex- 
pressly, or  by  implication,  to  i$$ue  only,  there  the  devise  over  need  not  be  held  void ; 
because  it  can  only  take  effect  as  a  contingent  remainder,  and  consequently  may  be 
barred  by  the  tenant  of  the  previous  estate-tail,  which  was  the  case  of  Doe  v.  Fonne- 
reau.  But  where  the  previous  limitation  is  to  heirs,  and  passes  the  fee,  there,  in  order 
to  prevent  a  perpetuity,  it  U  necessary  to  hold  the  devise  over  on  failure  of  heirs  void ; 
for  if  it  took  effect  it  would  be  as  an  executory  devise,  and  consequently  it  could  not  be 
barred  by  the  tenant  of  the  previous  fee.  Vide  Feame,  C.  R.  419,  430,  and  cases  there 
cited ;  and  vide  title  LegaeUa  and  DevUet^i 

^^  One  makes  a  settlemeiit  upon  marriage  to  the  use  of  himself  for  life, 
remainder  to  trustees  to  support  the  contingent  remainders  during  his  life, 
remainder  to  his  wife  for  life  for  her  jointure,  remainder  to  his  first  and 
other  sons  in  tail-male  successively ;  and  then  follows  this  clause — And  in 
default  of  such  issue,  and  in  case  he  (the  husband)  shall  die  or  be  dead 
without  issue  male  of  his  body  on  the  body  of  his  wife  bom,  or  in  ventre 
sa  mtrey  at  the  time  of  his  death,  having  one  or  more  daughter  or  daugh* 
ters,  then  to  trustees  for  five  hundred  years,  in  trust  to  raise  portions  for 
such  daughter  or  daughters,  also  yearly  maintenances  to  be  paid  half-yearly 
from  the  death  of  the  wife.  The  husband  has  issue  male  by  his  wife,  and 
also  daughters,  and  dies ;  then  the  issue  male  dies  without  issue ;  and  if 
the  term  should  arise,  was  the  question.  It  was  argued  by  Serjeant  Parker, 
that  it  should  not,  because  it  was  to  arise  upon  a  condition  precedent ;  for 
the  having  no  issue  male  was  restrained  to  a  particular  time,  viz.,  the  time 
of  his  death,  which  here  did  not  happen.  He  agreed,  if  it  had  been,  that 
if  he  die  without  issue  male  generally,  there  issue  is  nomen  coUecHvum  ; 
and  though  he  has  issue,  yet  if  such  issue  male  after  die  without  issue, 
either  in  his  lifetime  or  at  any  time  after,  yet  the  term  should  arise,  but  not 
in  this  case,  and  cited  the  laws  before  mentioned.  Raymond  aj^ed,  that 
here  was  no  contingency,  but  a  plain  limitation  of  the  term  after  failure  of 
issue  male,  whenever  that  happened ;  for  when  he  says  and  in  default  of 
mch  issue^  it  is  plain,  if  he  had  gone  no  further,  it  had  been  so  then,  when  by 
those  words  the  term  would  have  been  well  raised,  the  subsequent  words, 
which  are  but  tautology  and  a  repetition  of  the  same  thing,  shsdl  not  hinder 
it  from  rising :  for  that  would  be  to  make  one  part  of  the  deed  destroy  and 
subvert  the  other ;  and  the  words  following,  and  in  case  he  shall  die  or  be 
dead  toitkout  isstie  male  of  his  body  on  the  body  of  his  wife  bom^  if  it  had 
gone  no  ftirther,  are  but  a  repetition  of  the  former  words,  and  in  default  of 
such  issue.  But  tiien,  if  the  words,  or  in  ventre  sa  rritre  at  the  time  of  fns 
deathy  shall  be  joined  to  all  the  fore^ing  wopds  and  be  taken  as  part  of 
them,  then  it  destroys  and  contradicts  them ;  for  then  all  that  is  before 
spoken  of  issue  male  is  to  be  confined  to  his  death,  as  the  operative  words 
which  govern  and  go  through  the  whole  sentence ;  therefore,  he  argued,  that 
the  words,  at  the  time  of  his  deaths  should  be  restrained  and  confined  only 
to  the  words  next  immediately  before,  viz.,  or  in  ventre  sa  m^trCy  for  other- 
wise it  is  not  to  be  known  what  he  meant  by  ventre  sa  mire^  nor  at  what 
time  such  issue  male  was  to  be  in  ventre  sa  mere^  for  all  issues  are  in  ventre 
sa  mire  at  one  time  or  other ;  therefore,  to  make  sense  of  the  deed,  those 
words  must  be  restrained,  and  then  this  whole  is  consistent  and  easy,  and 
runs  thus — and  in  defauU  of  such  issucy  and  in  case  he  shall  die  or  be  dead 
urithout  issue  male  generally,  or  shall  die  or  be  dead  urithout  issue  male  in 
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vetdm  fa  mhre  at  the  ibne  of  his  death;  and  then  whether  flie  issue  male 
die  at  his  death,  or  being  m  ventre  sa  mire  at  his  death,  and  bom  after» 
die  without  issue  male,  the  term  shall  arise,  and  no  conaition  in  it,  but  a 
plain  limitation  of  a  term  in  remainder.  But  my  Lord  Ch.  J.  Holt  said, 
that  by  such  construction  you  destroy  Ae  last  words,  which  are  restrictiTe 
and  explanatoiy  of  the  fore^ing,  and  tied  down  to  the  time  of  his  deafli. 
Also,  die  maintenances  bemg  appointed  to  be  paid  half-yearly  from  the 
death  of  the  mother,  show,  that  such  maintenances  and  tenn  were  only  to 
arise  in  case  of  no  issue  male  at  the  time  of  his  death ;  for  otherwise,  the 
interest  being  to  be  paid  from  the  death  of  the  mother,  in  case  there  should 
be  a  failure  of  issue  male  forty  or  fifty  years  after,  the  interest  or  mainte- 
nance would  be  more  than  the  principal,  fortune,  or  portion ;  and  he  was 
so  strongly  of  this  opinion,  that  this  term  was  to  arise  upon  a  condition  pre- 
cedent, which  here  was  not  performed,  that  he  said  they  mi^t  argue  aD 
Ae  days  of  their  lives,  they  snould  never  make  him  change  it.  And  ac- 
cordingly judgment  was  there  given  that  the  term  should  not  arise.  But 
afterwards,  upon  a  writ  of  error  brought  in  parliament,  that  judgment  was 
reversed. 

Trio.  1706,  in  B.  R.,  Stiood  t.  Andmrs  ;'*  [8.  C.  R6p.tMm>.  Holt,  696;  and  U  Mod. 
88.  But  the  report  here  is  apparently  firom  a  different  hand,  and  la  in  aome  reapeets 
more  full.]  flVide  Thelluaaon  ▼.  Woodfoid,  4  Vea.  ian.  340,  313;  1  New  R.  385,  386; 
where  the  rule,  *^M  proximum  atUecedentem^  ftd  relatio  fM  imptdiatur  Menltfdiaj**  was 
flBQoh  diaeaaaed;  and  the  worda  in  the  wdl,  '^aa  ahall  be  Imng*  at  the  time  of  my 
deoeaae,  or  bom  in  due  time  aflerwarda,"  were  not  natricted  to  the  olaaa  of  pefaone  hat 
antecedent,  but  were  applied  to  all  anch  of  the  prarioualy  daaeribed  elaaaea  to  whom  it 
waa  neeeaaary  to  apply  them  in  order  to  effectaate  the  manifeat  intention  of  taatator.| 
<«3  Joum.  703;  6  Feb.  1706.*» 

^^  A  makes  a  settlement  upon  the  marriage  of  his  son  with  one  B  to  the 
use  of  the  son  for  life,  remamder  to  trustees  to  support,  &c.,  remainder  to 
Ihe  fint  and  other  sons  in  the  usual  form,  and  adds  tins  proviso,  vis. :  Pr^ 
vided  that  if  the  said  B  shall  happen  to  survioe  her  huband^  not  having  issue 
of  their  two  bodies  lawfully  begotten,  then  she,  the  said  B,  should  havepower 
to  sdl  and  dispose  of  such  part  of  the  lands  as  she  should  think  fit.  llie 
husband  dies,  leaving  issue ;  some  years  after  that  issue  dies  widiout  issue ; 
and  then  the  wife  seUs  the  lands  in  question  to  the  defendants,  against 
iHiom  die  heir  at  law  of  the  husband  brought  this  bill  to  have  a  diiscovenr 
of  the  deeds  and  writings ;  and  insisted  that  the  wife  had  no  power  to  sell 
these  lands,  because  the  condition  was  not  performed ;  for  the  husband  left 
issue,  and  so  she  did  not  survive  him,  not  having  issue.  But  my  Lord 
Chancellor  said,  that  when  an  estate  is  made  to  one  and  the  heirs  of  his 
body,  and  in  case  he  die  without  issue,  to  go  over  to  another,  that  limita- 
tion over  is  good,  though  he  dies  leaving  issue,  which  issue  afterwards  dies 
without  issue.  And  ttiat  is  a  stronger  case  tiian  this;  for  if  he  leaves 
issue,  he  cannot  be  properly  said  to  die  without  issue,  dioudi  that  iasoc 
after  fails ;  because  death  is  a  single  act,  and  to  be  porformecT but  once ; 
but  here,  surviving  is  a  continuing  act,  and  die  survives  her  hudraDd  as 
mudi  a  ^ear  after  as  she  did  the  first  moment;  and  therefore,  if  the  iasoc 
fiuls  dunng  her  life,  she  actually  survives  without  issue,  or  not  having  issoe^ 
because  the  issue  fiiils  during  her  survivorsliip,  which  continues  wet  tiie 
fiolure  of  issue.  And  this,  he  said,  was  the  plain  natural  meaning  of  1fa« 
parties,  as  well  as  agreeable  to  the  words,  which  were  to  give  the  wife  a 
power  to  dispose  of  so  much  of  the  lands,  in  case  tfie  issoe  to  be  provided 
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for  by  that  settlement  fidled  during  her  life  ;  and  accordingly  dismissed  the 
bill. 
Holt  ▼.  Borieigh,  Pasch.  18  May,  1710 ;"  [Pr.  Ch.  393,  S.  C. ;  S  Vem.  651,  S.  C] 

**  One  Fletcher,  being  possessed  of  a  term  for  years,  by  his  will  devises 
it  to  his  wife  for  life,  and  after  her  death  to  Rebecca  Fletcher  for  life,  and 
after  her  death  to  Thomas  Fletcher  and  his  children ;  and  if  it  shall  hap- 
pen the  said  Thomas  Fletcher  to  die  before  the  expiration  of  the  said  term, 
not  haying  issue  of  his  body  then  living,  then  to  go  over  to  the  now  plain- 
aS  for  the  residue  of  the  term.  The  defendant's  title  was  by  an  assign- 
ment from  Rebecca  Fletcher,  and  a  release  from  Thomas  Fletcher,  of  all 
their  estate,  title,  and  interest  respectively  in  and  to  the  premises :  the  two 
life-estates  were  at  an  end :  and  Thomas  Fletcher  was  dead  without  issue ; 
and  now  the  plaintiff  brought  this  bill  to  have  an  assignment  of  the  resi- 
due of  the  term,  pursuant  to  the  will.  All  that  was  insisted  on  for  the 
defendant  to  difference  this  case  from  the  Duke  of  Norfolk's  case  of  a 
term,  and  from  Pell  and  Brown's  case  of  a  fee,  was  that  this  contingency  of 
his  dying  without  issue  then  living  was  not  confined  to  his  death,  but  that 
the  words  then  living  should  relate  to  the  words  before  the  expiration  of 
the  term ;  and  so  this  went  further  than  any  of  the  cases  had  ever  yet  been 
carried,  for  he  might  have  issue  for  several  generations,  and  yet,  if  that 
issue  failed  at  any  time  before  the  expiration  of  the  term,  then  it  was  to  go 
over ;  and  this  in  a  long  term  plainly  tended  to  a  perpetuity,  and  therefore 
ought  not  to  be  allowed  ;  but  tiiat,  by  the  devise  to  Thomas  and  his  chil- 
dren, and  the  words  if  he  die  without  issue,  the  whole  term  and  interest  was 
vested  in  him,  and  he  might  dispose  thereof  as  he  thought  fit.  And  that 
it  could  not  be  restrained  by  the  words  then  livings  for  they  related  only  to 
the  expiration  of  the  term,  6cc. ;  so  the  remainder  over  to  the  plaintiff*  was 
void.  But  it  was  agreed  to  be  a  good  remainder  to  the  plaintiff,  by  way 
of  executory  devise ;  and  that  the  words  then  liviw  must  relate  to  the  time 
of  his  death,  for  otherwise  there  would  be  no  difference  between  this  case 
and  the  common  limitation  of  a  term  to  one  and  the  heirs  of  his  body,  and 
if  he  die  without  issue,  to  remain  to  another,  which  is  void ;  for  there  it 
must  likewise  be  intended  if  he  die  without  issue  before  the  expiration  of 
the  term,  because  when  the  term  is  expired,  nothing  remains  to  limit  over : 
but,  here,  being  limited  oyer  upon  this  contingency,  viz..  If  he  die  wUhovi 
issue  then  livings  viz.,  at  the  time  of  his  deathy  it  is  good,  because  the  con- 
tingency must  happen  within  the  compass  of  one  life,  or  not  at  all,  and 
win  be  certainly  known  at  his  death.  And  this  case  differs  in  nothing 
material  from  the  Duke  of  Norfolk's  case. 

Fletcher*s  case,  Trin.  13th  July,  1709,  in  Ch.*'  [1  Eq.Ca.  Abr.  193;  S.  C.  Fearoe's 
Ex.  Dey.  470,  (7th  edit.)] 

'^  La  this  case  it  was  said  by  my  Lord  Chancellor  to  have  been  decreed 
in  this  court,  and  several  cases  cited  for  it,  that  where  an  estate  is  limited 
to  a  man  for  life,  remainder  to  his  wife  for  life,  remainder  to  trustees  for  a 
term  of  years,  upon  trust  out  of  the  rents  and  profits,  or  by  mortgage  or 
sale,  to  raise  portions  for  daughters  of  that  marriage,  to  be  paid  at  their 
age  of  eighteen  years,  or  day  of  marriage,  which  should  first  happen,  that 
these  portions  were  absolutely  due  and  vested  at  eighteen  or  marria^, 
though  in  the  life  of  the  father  and  mother ;  and  that  the  term  for  raising 
them  should  be  sold  in  the  lifetime  of  the  father  and  mother,  and  Ihis  court 
would  warrant  the  title.     So,  if  the  trust  of  the  term  were  limited  upon  a 
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condition  precedent,  as  if  it  was  declared,  tbat  in  case  he  should  die  witii* 
out  issue  male  on  the  body  of  his  said  wife,  leaving  daughters,  that  then 
the  trustees  should,  out  of  the  rents,  &c.,  raise  ana  pay  portions  to  such 
daughters  at  eighteen  or  marriage,  &c. ;  that  in  case  the  mother  died  with- 
out issue  male,  leaving  daughters,  who  attained  eighteen  or  were  married 
in  the  father's  lifetime,  that  such  term  in  remainder  should  be  sold  present- 
ly, and  the  portions  raised.  So,  where  even  the  term  itself  was  to  arise 
upon  such  condition  precedent,  or,  after  a  limitation  to  the  first  and  other 
sons  or  before,  it  were  limited,  that  in  case  he  should  die  without  issue 
male  on  the  body  of  his  wife,  leaving  daughters,  then  to  trustees  for  a 
term  of  yeara,  in  trust  to  raise  portions  for  (kuchters,  payable  at  eighteen 
or  marriage,  yet  after  the  death  of  the  wife  without  issue  male,  such  term 
shall  be  sold  to  raise  the  portions  in  the  father's  lifetime.  The  reasons  of 
which  resolutions,  he  said,  were,  because  the  death  of  the  wife,  which  was 
all  that  was  contingent  in  that  case,  had  happened ;  that  it  was  now  be» 
come  impossible  he  should  die  leaving  issue  male  by  her,  and  then  it  was 
no  more  than  if  it  had  been  limited  when  he  shall  die,  or  after  his  death. 
And  the  reason  of  the  court's  coming  into  this  at  first  was,  to  promote 
suitable  matches,  and  that  women  mi^t  have  their  portions  when  they 
were  likely  to  do  them  most  service ;  though  he  said,  if  it  had  been  rts 
integray  he  should  not  have  decreed  it  so. 

Corbett  ▼.  Maidwell,  Trin.  1710,  in  Chancery;'*  [I  Eq.  Ca.  Abr.  337, S.  C. ;  1  Salk. 
159,  S.  C. ;  d  Vera.  640,  655,  S.  C;  3  Cb.  Cas.  190,  S.  C.  Although  this  caact  and 
the  cases  on  which  it  was  founded,  have  been  constantly  received  as  the  law  at  the 
court,  yet  judges  in  later  times  hate  expressed  their  opinion  of  the  inconvenience  at- 
tending these  determinations,  and  have  anxiously  sought  tor  circumstances  to  distinguish 
the  m<Mera  cases  from  them.  Butler  ▼.  Duncombe,  1  P.  Wms.  448;  Sandys  v.  Sandys, 
Ibid.  707;  Reresby  v.  Newland,  2  P.  Wms.  93;  Ravenhill  ▼.  Dansey,  Ibid.  179; 
Brome  v.  Berkley,  Ibid.  484 ;  Evelyn  v.  Evelyn,  Ibid.  679 ;  Hebblethwaite  v.  Cart- 
wright,  Ca.  temp.  Talb.  31 ;  Stanley  V.  Stanley,  1  Atk.  549;  Hall  v.  Carter,  3  Atk. 
354;  Sterens  ▼.  Dethick,  3  Atk.  39;  Lyon  v.  Duke  of  Chandos,  Ibid.  416;  GkxMlallv. 
Rivers,  Mos.  395;  Churchman  v.  Harrey,  Ambl.  335;  Smith  v.  Evans,  Ibid.  633; 
Conway  ▼.  Conway,  3  Br.  Ch.  R.  267.] 

(F)  Of  Cross  Remainders,  or  those  arising  by  Implication  and  Constnietion  of  Law. 

^'  The  last  thing  to  be  treated  of  under  this  head  is  concerning  remainders 
arising  by  implication  or  construction  of  law,  and  therein  of  cross  remain- 
ders. But  these  being  already  settled  under  the  head  of  Devises,  as  being 
allowable  only  in  last  wills  and  testaments,  I  shall  pass  them  by." 

A  having  issue  five  sons,  his  wife  being  enceintey  devised  two-thirds  of 
his  lands  to  his  four  younger  sons,  and  the  child  in  ventre  sa  mhre  if  he  were 
a  son,  and  their  heirs ;  and  (a)  if  they  all  died  without  issue  male  of  their 
bodies,  or  any  of  them,  that  the  lands  should  revert  to  the  right  heirs  of 
the  devisor.  By  this  devise  the  younger  sons  are  tenants  in  tail  in  posses- 
sion, with  cross  remainders  in  tail  to  each  other,  and  no  part  shall  revert  to 
the  heirs  of  the  devisor  till  all  the  younger  sons  be  dead  without  issue  male 
of  their  bodies. 

Dyer,  303.  (a)  That  each  shall  be  heir  to  the  other,  makes  cross  remainders.  Hob. 
33;  and  vide  Cro.  Ja.  S60,  656,  695;  Bulstr.  63;  Owen,  35;  And«38;  Savil,  93; 
Moor,  637 ;  Raym.  455 ;  Vent  334. 

But,  where  one  having  issue  three  sons,  A,  B,  and  C,  devises  one  hcMise 
to  A  and  his  heirs,  another  house  to  B  and  his  heirs^  and  a  third  house  to 
C  and  his  heirs,  provided  that  if  all  his  said  children  should  die  widiout 
issue,  that  then  sJl  the  said  messuages  should  remain  and  be  to  his  wife 
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and  her  heiis ;  it  was  held  by  three  judges,  that  upon  the  death  of  one  of 
Ifae  sons  without  issue,  the  wife  mi^t  enter,  and  that  here  there  were  no 
cross  remainders  from  one  son  to  another,  because  being  devised  to  them 
seyerally  by  express  limitation,  Acre  shall  be  no  greater  estate  to  them  by 
implication.  But  Lee,  C.  J.,  doubted ;  and  Doddndge,  J.  said,  that  though 
perhaps  cross  remainders  may  be  by  implication  where  there  is  a  dense 
to  (a)  two  several  persons,  yet  not  so  if  to  more ;  for  when  one  dies  there 
cannot  be  several  estates  by  moieties  to  several  persons,  and  when  another 
dies,  remainder  again  to  another,  because  of  the  uncertainty  and  inconve- 
nience ;  and  that  it  was  never  seen  in  any  book,  where  an  estate  is  limited 
to  divers,  that  there  could  be  cross  remainders. 

Gro.  Ja.  655;  9  Roll.  R.  281 ;  Gilbert V.  Witty,  Cart  173,  S.  C.  cited  and  admitted 
to  be  law.    (a)  As  in  4  Leon,  14.*'   [Vide  i n/rd.  J 

One  seised  of  lands  in  fee,  by  his  will  in  writing  devises  Blackacre  to  A 
his  daughter  and  her  heirs,  and  >Vhiteacre  to  his  daughter  B  and  her  heirs ; 
and  if  she  die  before  the  age  of  sixteen  years,  living  A,  then  A  shall  have 
Whiteacre  to  her  and  her  neirs;  and  if  A  die,  having  no  issue,  living  B, 
then  B  shall  have  the  part  of  A  to  her  and  her  heirs ;  and  if  both  die, 
having  no  issue,  then  to  J  S  and  his  heirs,  and  dies ;  B  attains  her  age  of 
sixteen  years,  and  then  dies  without  issue  in  the  life  of  A.  And  first  it  was 
held  by  three  justices  against  Dyer,  That  the  daughters  had  an  estate-tail 
upon  the  whole  will,  and  not  a  fee  determinable  upon  a  contingent  subse* 
quent.  Secondly^  That  by  the  words,  if  both  die  inthmU  istue^  no  cross  re- 
mainders in  tail  were  created  by  implication,  but  that  upon  B's  death  with- 
out issue,  after  sixteen,  J  S  should  have  her  part  presently  without  staying 
till  the  death  of  A  without  issue. 

Dver,  330;  Benl.  312;  Roll.  Abr.  839;  Vaagrh.  367,  Clatche*8  case.  BSee  Hauer 
T.  Sbeetz,  8  Binney,  533 ;  Robinson  t.  Adams,  4  Dallas  Append,  zii ;  Neave  ▼.  Jen- 
kins, 3  Yeates,  414 ;  Way  r.  Gest,  14  Serg.  &  R.  40;  Stehman  v.  Stehman,  1  Watts, 
466.^ 

A  seised  of  lands  in  fee,  by  his  will  devises  all  his  lands  in  the  coun^ 
of  — .-  to  his  two  daughters  B  and  C  and  their  heirs,  equalljr  to  be  di- 
vided betwixt  &em ;  and  in  case  they  happen  to  die  without  issue,  then 
he  devises  the  said  lands  to  his  nephew  J  S,  and  the  heirs  male  of  his 
body,  and  dies.  It  was  adjudeed,  that  upon  the  death  of  B,  one  of  the 
daughters,  the  other  sister  took  lier  moiety  as  a  cross  remainder. 

Raym.  453 ;  Skin.  17,  pi.  19 ;  3  Jon.  173;  3  Show.  136,  pi.  11$ ;  Pollez.  434,  S.  C, 
Holmes  ▼.  Meynell ;  and  vide  3  Vera.  645 ;  3  Mod.  107. 

/8£  being  seised  of  lands  in  the  stale  ofJfew  York,  devised  the  same  to 
his  son  J  in  fee,  and  other  lands  to  his  son  M  in  fee,  and  added,  ^^  it  is  my 
will,  and  I  do  order  and  appoint  that  if  either  of  my  sons  should  depart 
this  life  without  lawful  issue,  his  share  or  part  shall  go  to  the  survivor,  and 
in  case  of  bolh  their  deaths  without  lawful  issue,  then"  devise  over  to  bro- 
ther and  sister  of  testator.  J  died  without  issue  leaving  M  survivor,  who 
afterwards  died  without  issue ;  held,  that  J  took  an  estate  in  fee  defeasible 
on  the  event  of  his  dying  wilhout  issue  in  the  lifetime  of  his  brother,  that 
the  limitation  over  was  good,  as  an  executory  devise,  and  the  estate  in  the 
death  of  J  vested  in  his  surviving  brother  M. 

Jackson,  Lessee  of  St.  John,  y.  Chew,  13  Wheat  l^Z,^/ 

It  hath  been  said  in  a  great  variety  of  cases,  that  cross  remainders  can 
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never  arise  between  more  than  two,  from  the  great  confusion  it  would 

otherwise  create. 

Cro.  Ja.  665 ;  Vent.  224 ;  Raym.  465 ;  Fitz.  97 ;  Shaw  t.  Weigfh,  2  Jon.  89.  [Thh 
doctrine,  that  there  cannot  be  cross  remainders  created  between  more  than  two  peisons, 
seems  exploded.  The  rule  now  settled  is,  that  where  they  are  to  be  raised  between  /too, 
the  presumption  shall  be  in  fayoarof  them ;  but  where  between  more  thanttoo^  it  shall  be 
a^inst  them.  Bat  it  being  only  a  presumption,  it  may  in  either  case  be  rebutted  by 
circumstances  of  plain,  manifest  intention.  The  words  "  in  default  ofinue^^^  and  a  de- 
vise over  of  all  the  testator's  estates,  have  been  holden  to  raise  cross  remainders.  Phipaid 
y.  Mansfield,  Cowp.  800;  Coembr  y.  Hill,  if^^d;  Atherton  y.  Pye,  4  Term  R.  710; 
Wriffht  y.  Holford,  Cowp,  31,  S.  C.  by  the  name  of  Wright  y.  Enflefield,  Ambl.  468, 
and  oy  the  name  of  Wright  y.  Lord  Cadogan,  6  Br.  P.  C.  156 ;  Holmes  y.  Meynell, 
a%iprd\  Marryatt  y.  Townly,  I  Ves.  102.  llie  disposition  of  the  courts  to  presume 
against  cross  remainders,  arose  from  their  dislike  to  the  splitting  of  tenures.  1  Yes. 
164, 165.] 

It  is  clearly  agreed,  that  cross  remainders  can  only  arise  in  last  wills, 
and  are  not  to  be  allowed  of  in  any  deed  or  conveyance.(a) 

Co.  Lit  25 ;  Roll.  Abr.  837 ;  2  Show.  136,  pi.  115.  [{a)  This  doctrine  is  not  cor- 
rectly stated,  nor  is  it  supported  by  the  authorities  to  which  it  appeals.  Cross  remain- 
ders, it  is  true,  cannot  anse  in  a  deed  by  implication,  Cole  y.  Levingston,  1  Yentr.  224; 
Dge  y.  Dorvell,  5  Term  R.  521 ;  but  they  may  be  raised  in  a  deed,  where  they  are 
limited  in  express,  though  perhaps  rather  informal,  terms.  Doe  y.  Wainewright,  6  Term 
R.  427.  Indeed,  in  executory  articles.  Lord  C&mden  went  farther;  for  in  the  case  of 
articles  upon  a  marriage  to  lay  out  the  wife's  fortune,  to  the  use  of  all  the  children  of 
the  marriage  as  tenants  in  common  and  of  their  respective  heirs,  and  for  default  of  such 
children  and  their  issue,  to  the  use  of  the  survivor  of  the  husband  and  wife ;  his  lord- 
ship held,  that  they  were  cross  remainders.  Twisden  v.  Birt,  Nolan's  edit  of  Strange, 
vol.  ii.  970,  note  (3) ;  S.  C.  Ambl.  663,  by  the  name  of  Twisden  v.  Locke.] 

||But  it  is  now  settled,  that  though  cross  remainders  cannot  be  implied 
in  a  deed,  they  may  be  created  by  the  express  words  of  the  deed. 

See  1  Saund.  R.  186,  note,  and  Mr.  Butler's  note,  Co.  Lit  195  b,  as  to  the  proper 
words  to  raise  cross  remainders  in  a  deed. 

Where  the  limitation  in  a  marriage  settlement  was  ^^  to  the  use  of  all  and 
every  the  daughter  and  daughters  of  L  C  on  the  body  of  the  said  M  law- 
fully to  be  begotten,  share  and  share  alike,  equally  to  be  divided  between 
them,  and  of  the  heirs  of  the  body  and  bodies  of  all  and  every  such  daug^- 
ter  and  daughters,  lawfully  issuing,  and  for  default  of  itich  issue^  to  the 
right  heirs  of X  C  for  ever ;"  it  was  held,  Ihat  though  it  was  probably  in- 
tended that  no  part  of  the  settled  estate  should  go  over,  as  long  as  &ere 
was  any  issue  of  the  marriage  remaining,  yet  the  parties  had  not  said  so  in 
such  words  as  the  law  requires  to  express  such  an  intention  in  deeds,  and 
it  was  an  established  rule  that  cross  remainders  could  not  be  implied  in  a 
deed. 

Doe  v.  Worsley,  1  East,  416. 

So  also,  in  Meyrick  v.  Whishaw,  the  deed,  after  limiting  estates-tail  to 
all  the  children  of  F  W  as  tenants  in  common,  continues  in  these  words, 
^'  and  for  default  of  such  issue,  and  if  any  of  such  children,  there  being  more 
than  one,  shall  happen  to  die  without  issue  of  his  or  their  bodies  or  body 
before  he,  she,  or  Ihey  shall  attain  the  full  age  of  twenty-one  years,  that 
then  and  in  eveiy  such  case  the  part  and  share,  parts  ana  shares,  of  eveiy 
such  child  and  children  so  dying  shall  so  and  remain  and  be  to  the  survi- 
vors and  survivor  of  such  children,  ^d  the  heirs  of  the  bodies,  and  body 
of  such  survivors  and  survivor  as  tenants  in  common,  and  not  as  joint 
tenants;  and  in  case  all  such  children  should  die  without  issue  of  his,  her, 
•orlheir  body  or  bodies,  then  to  the  use  of  F  W,  his  heirs  and  assigns  for 
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ever."  F  W  had  two  children,  Luke  and  Mary  Anne.  Luke  died  after 
attaining  the  age  of  twenty»one  years  without  issue.  And  the  court  held, 
that  under  those  circumstances,  Mary  Anne  did  not  take  by  way  of  cross 
remainder,  but  that  Luke's  moiety  went  to  the  devisees  of  F.  W. 

Meyrick  r.  Whlsbaw,  3  Bam.  &  A.  810.  fi  See  Haaer  v.  Sheetz,  3  fiinney,  533; 
Cbeesemany.Wilt,  1  Yates,  411 ;  Robinson  y.  Adams,  4  Dallas,  Append.  xii.$^ 

So,  where  there  was  a  similar  settlement,  and  there  were  two  children, 

one  of  whom  died  after  attaining  twenty-one  without  issue,  it  was  held 

that  the  other  did  not  take  by  way  of  cross  remainder,  but  that  the  moiety 

of  the  deceased  went  to  the  heir  of  the  settlor. 

Levin  v.  Weatherall,  1  Brod.  &  B.  401 ;  4  Moo.  116 ;  and  see  Edwards  v.  Alliston, 
4  RasselPs  R.  78.0 

Richard  Holden  seised  in  fee,  and  having  issue  a  son  and  three  grand- 
children,  by  his  will  devised  part  of  his  estate  to  his  wife  for  her  life,  and 
the  reversion  of  such  part  expectant  on  her  death,  and  all  other  his  free- 
hold  tenements,  &c,  he  gaye  to  his  son  Richard  Holden  for  life,  and  after 
his  death  to  his  first  and  other  sons  successively  in  tail-male ;  and  for  de- 
fault of  such  issue,  and  after  the  determination  of  the  said  estates,  behave 
the  premises  to  his  grandson  Richard  Holden  and  his  grand-daughter  Eliza- 
beth Holden,  to  be  equally  divided  between  them,  and  to  the  heirs  of 
their  respective  bodies  issuing ;  and  for  default  of  such  issue  he  gave  the 
premises  to  his  grand-daughter  Anne  in  fee :  the  testator  died  seised, 
Richard  the  son  died  without  issue  male,  whereupon  Elizabeth  and  the 

Srandson  entered,  and  Elizabeth  died  without  issue  generally:  Anne  Hol- 
en  married  John  Jervis ;  and  the  question  was,  Whether  there  were  cross 
remainders  between  Elizabeth  and  Richard  the  grandson,  or  whether  the 
moiety  of  Elizabeth  should  go  to  Anne  or  Richard  ?  And  it  was  resolved. 
That  there  were  no  cross  remainders  between  them,  because  here  are  no 
express  words,  nor  is  there  a  necessary  implication,  without  either  of  which 
cross  remainders  cannot  be  raised ;  that  the  words,  and  for  default  of  such 
issuey  being  relative  to  what  goes  before,  mean  only  and  for  default  of 
heirs  of  their  respective  bodies,  and  then  it  is  no  more  than  as  if  it  had 
been  a  devise  of  the  moiety  to  Richard  and  the  heirs  of  his  body,  and  of 
the  other  moiety  to  Elizabeth  and  the  heirs  of  her  body,  and  for  default  of 
heirs  of  their  respective  bodies,  remainder  over ;  in  which  case  there  could 
be  no  doubt.  And  it  was  held,  that  this  case  differed  from  the  case  suprti 
of  Holmes  and  Meynell,  the  word  respective  being  wanting  in  that  case, 
and  the  first  devisees  were  the  testator's  daughters,  and  the  remainder-man 
only  a  nephew ;  whereas  in  the  present  case  Anne  was  as  near  to  the  tes- 
tator as  Richard. 

3  Stra.  699;  Ca.  temp.  Hardw.  33 ;  3  Barnard.  B.  R.  367,  443;  3  Kel.  188,  Com- 
ber ▼.  Hill,  Pasch.  7  G.  3,  in  B.  R.  and  M.  8  G.  3,  a  like  case  in  B.  R.  between  Brown 
T.  Williams,  3  Str.  996;  {1  East,  339,  Doe  y.  Cooper;}  [Dayenport  y.  Oldys,  1  Atk. 
579;  Cowp.  799;  Marryatty.  Townly,  1  Yes.  103.]  {Vide  3  East,  36,  Watson 
y.  MaryFoxon.} 

[R.  H.  devised  to  his  six  nieces  to  be  equally  divided  between  them, 
share  and  share  alike,  as  tenants  in  common,  &c.,  and  of  the  several  and 
respective  heirs  of  die  body  and  bodies  of  all  such  and  every  his  said 
nieises ;  and  in  case  one  or  more  of ^his  said  six  nieces  should  happen  to 
die  wi^out  issue  of  her  or  their  bodies,  then  he  gave,  &c.,  the  ^are  or 
shares  of  her  or  them  so  dying  without  issue  to  the  survivor  or  survivors 
of  them  his  said  six  nieces,  share  and  share  alike,  as  tenants  in  common, 
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&C.9  and  to  the  several  and  respective  heirs  of  the  body  and  bodies  of  such 
survivor  or  survivors  of  them ;  and  if  all  his  said  nieces  should  die  without 
issue,  then  he  gave,  &c.,  all  the  same  manors,  &c.,  unto  his  own  right 
heirs  for  ever.  It  was  admitted,  that  the  original  share  went  to  the  sur- 
vivors bv  way  of  cross  remainders,  but  it  was  insisted  that  the  shares  which 
the  two  last  dying  nieces  took  by  way  of  accruer  did  not  survive. 

Leach  t.  Jackson,  coram  Ld.  Apelev,  IV.  U  6^  3,  in  Chanoery;  Nolan's  edit  of 
Strui^*8  Reports,  vol.  ii.  970,  note  (3.)]  |As  to  cross-iemainders  in  wills,  see  tit 
Legaetei  and  DeoiMa^  (1,)  rol.  vi.] 


(6)  "  Of  Tested  Remainders,  and  of  the  partiealar  Estate  to  eapport  them  in  their 
Ureation;  how  long  it  must  continue ;  and  when  by  I>etennination,  Grant,  or  Refml 
thereof,  the  Remainder  ie  discontinued,  barred,  or  destroyed,  and  when  not. 

"  As  to  a  vested  remainder,  we  are  to  consider,  first.  The  nature  of  a 
remainder  vested,  that  there  must  be  a  particular  estate  to  support  it  in  its 
creation ;  wherein  to  consider,  1st.  What  estate  is  sufficient  for  that  pur- 

Eose,  when  it  must  begin,  and  how  long  it  must  continpe.  2dly.  When 
y  determination,  grant,  or  refiisal  thereof,  the  remainder  is  discontinued, 
barred,  or  destroyed,  and  when  not ;  and  therein  of  the  remedies  for  him 
in  the  remainder  or  reversion  by  entry,  action,  or  receipt.  3dly.  Where 
the  remainder  or  reversion  shall  be  subject  to  the  acts  or  charges  of  the 
particular  tenant,  and  where  and  how  the  charges  of  him  in  the  remainder 
or  reversion  shall  take  place. 

^'  It  has  already  appeared  what  estate  is  sufficient  to  support  contingent 
remainders,  and  what  not.  As  to  remainders  which  vest  presently,  though 
there  must  be  a  particular  estate  to  distinguish  them  to  be  remainders,  yet, 
as  to  supporting  them,  there  needs  none ;  because  they  vest  presently  and 
certainly  as  remainders  in  the  person  to  whom  tbey  are  limited*  And  I 
find  only  one  estate  whereon  it  is  held  no  remainder  can  depend ;  and  that 
is  an  estate  at  will ;  for  if  such  estate  be  made  with  remainder  over,  the 
remainder  is  void.  The  reason  seems,  because  by  the  limitation  over  the 
will  is  instantly  determined,  and  then  the  remainder  cannot  be  good  for 
want  of  a  particular  estate  whereon  to  depend ;  and  in  possession  it  cannot 
be  good,  because  it  was  limited  as  a  remainder. 
8  Co,  75. 

^^  A  remainder  may  be  limited  upon  a  ^t  in  firank-marriage  either  to 
the  donees  themselves,  or  to  a  strang;er.  JBut  the  diversity  taken  in  the 
books  is,  that  if  the  remainder  be  limited  over  in  fee,  then  is  the  firank- 
marriage  destroyed,  and  the  donees  have  no  estate-tail  but  only  for  life ; 
because  by  the  limitation  over  of  the  fee,  the  tenure  of  the  donor,  which 
is  inseparable  to  frank-marriage,  is  destroyed,  and  then  the  words  of  the 
^ift  cany  but  an  estate  for  life.  But  if  the  remainder  were  limited  over 
m  tail  only,  or  for  any  less  estate,  yet  the  fi'ank-marriage  continues  ;  be- 
cause the  tenure  by  reason  of  the  reversion  left  in  the  donor  continues. 

Go.  Lit.  dl  b ;  Godb.  19,  30. 

^'  If  one  make  a  lease  to  A  for  life,  remainder  to  him  for  years ;  or  to 
A  for  his  own  life,  remainder  to  him  for  the  life  of  B  ;  these  are  good  re- 
mainders, and  both  estates  are  vested  in  A ;  for  though  he  can  nave  no 
benefit  of  the  remainder  in  his  own  person,  yet  he  may  give,  grant,  devise, 
or  assign  either  estate,  and  a  greater  estate  may  support  a  less,  as  in  those 
eases,  but  not  i  converso  ;  therefore,  if  one  makes  a  lease  to  A  for  years, 
remainder  to  him  for  life,  the  lease  for  years  is  drowned. 

Co.  Lit.  54  b  I  Dyer,  810  a;  Cro.  Eiiz.  491  $  3  Leon.  39. 
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'<  Another  rule  is^  that  the  remainder  must  be  limited  and  given  out  at 
the  same  time  that  the  particular  estate  is  created;  for  otherwise  the  rever* 
sion  settles  immediately  in  Ihe  lessor  or  feoffor,  and  draws  to  it  the  rents 
and  serrices,  and  then  uie  remainder  limited  after  comes  too  late.  There- 
fore, if  one  makes  a  lease  for  life,  and  after  confirms  his  estate  for  life,  re- 
mainder aft;er  his  death  to  another,  this  remainder  is  void ;  because  the 
confirmation  gave  no  new  estate  to  the  first  lessee,  or  any  ways  enlarged 
his  old  estate,  but  he  continued  tenant  only  for  his  own  life,  as  he  was 
befi^re,  and  then  the  remainder  cannot  be  good,  because  it  was  limited 
after  the  particular  estate  had  taken  effect,  whereby  a  reversion  was  vested 
and  settled  in  the  lessor :  and  as  a  grant  of  the  reversion  it  is  not  good, 
because  not  so  intended.  And  some  of  the  books  add  another  reason  that 
it  cannot  be  good  as  a  grant  of  the  reversion,  because  he  was  not  party  to 
the  deed ;  and  unless  it  be  by  way  of  remainder,  none  can  take  but  those 
who  are  parties  to  the  deed.  But  Littleton  seems  to  reject  this  reason, 
where  he  holds,  that  in  such  case,  if  the  tenant  for  life  accepts  the  deed 
of  confirmation,  the  remainder  is  thereby  in  him,  to  whom  it  is  limited  ; 
because  such  acceptance  is  an  agreement  and  attornment  in  law  of  the 
tenant  for  life ;  though  without  the  deed  he  in  remainder  cannot  maintain 
an  action  of  waste,  or  have  any  other  benefit  against  the  tenant  for  life. 
But  this  reason  seems  rather  to  prove  that  the  deed  operates  as  a  ^rant 
of  the  reversion,  to  which  attornment  is  requisite;  for  to  a  remamder 
there  needs  none,  because  it  takes  effect  by  the  same  deed,  and  at  the 
same  time  with  the  particular  estate  ;  and  therefore  his  advice  is  for  him 
that  is  to  have  the  remainder,  to  get  another  part  of  the  indenture  to 
himself. 

Doct.  &  Student,  lib.  3,  c.  30 ;  1  Bro.  353,  pi.  45 ;  Plow.  35  b ;  3  Roll.  Abr.  415, 
pi.  8;  Lit.  sect  573;  Co.  Lit  317;  Plow.  160  b;  Dyer,  136  b. 

'*  If  the  lessor  disseise  his  tenant  for  life,  and  after  make  a  new  lease 
to  him  for  life,  remainder  over,  this  remainder  is  void  ;  because  the  tenant 
for  life  is  remitted  to  his  first  estate  for  life,  which  was  long  before  the  re- 
mainder was  appointed ;  and  then,  as  a  remainder,  it  cannot  be  good, 
because  there  was  no  particular  estate  created  at  the  same  time  with  it. 
So,  if  the  heir  endow  his  mother,  remainder  over,  the  remainder  is  void, 
though  livery  be  made  ;  because  the  dower  hath  relation  to  the  death  of 
the  husband,  which  was  before  the  appointment  of  the  remainder.  But, 
if  the  lessor  disseise  his  lessee  for  life,  and  make  a  lease  to  a  stranger  for 
the  life  of  the  first  lessee,  remainder  over^  and  then  the  first  lessee  enter 
and  be  remitted,  yet  the  remainder  continues  good ;  because  it  was  well 
vested  before  the  entry  and  remitter. 

Plow.  35  b ;  Godb.  355. 

^*  If  a  lease  be  made  to  A  for  life  of  B,  and  after  the  lessor  confirm  the 
land  to  A  for  his  own  life,  remainder  over,  this  is  a  good  remainder ;  be- 
cause, by  the  confirmation,  the  estate  of  A  was  enlarged  and  made  abso- 
lute for  his  own  life,  which  before  was  determinable  upon  the  death  of  B  ; 
and  by  such  confirmation  a  new  estate  being  created,  a  remainder  may  be 
limited  upon  it,  as  it  might  at  making  the  lease.  So,  if  confirmation  be  to 
the  tenant  for  life  in  tail,  with  remainder  over,  this  is  good  for  the  same 
reason ;  because  the  estate  for  life  is  enlarged  to  an  estate  in  tail,  upon 
which  a  remainder  may  be  limited,  as  it  m^t  upon  the  first  makmg  of 
such  estate. 

Doct.  A  Stad.  Ub.  3, 0.  30 ;  1  Bm.  358,  pi.  45 ;  8  Roll.  Abr.  415,  pL  8. 
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'^Soy  if  a  woman  be  tenant  for  life,  and  the  lessor  confirm  the  estate  of 
the  husband  and  wife  for  their  two  lives,  this  confirmation  enures  to  the 
husband  by  way  of  remainder  for  life ;  or,  at  least,  by  way  of  increase 
and  enlargement  of  the  estate  of  the  husband  ;  and  the  estate  for  life  of 
the  wife  continues  distinct.  But  some  call  this  a  reversion  in  the  husband, 
and  not  a  remainder,  because  the  estate  of  the  wife  is  not  enlarged  diere- 
by ;  and  this  remainder  did  not  pass  till  after  the  reversion  vestea  and  set- 
tled in  the  lessor. 

Cio.  Car.  478;  Dyer,  196;  Lit.  sect  595 ;  Co.  Lit.  999;  1  Ler.  38;  Plow.  31  b; 
1  Sid.  83,  361. 

^^  A,  copyholder  for  life,  remainder  to  B  in  fee :  B  surrenders  this  copy- 
hold to  the  use  of  A  for  life,  remainder  after  his  decease  to  the  use  of  B 
and  C  his  wife  for  their  lives,  and  the  life  of  the  longer  liver  of  them,  re- 
mainder to  the  use  of  the  right  heirs  of  B.  It  was  aimied,  that  this  sur* 
render  to  the  use  of  A  for  life  was  void,  because  he  had  an  estate  for  life 
before  ;  and  then  the  remainders  limited  thereon  are  void  also ;  and  then 
the  surrender  enures  to  the  use  of  B  and  his  heirs,  as  it  was  before,  and  C 
took  nothing  by  it.  And  though  a  lease  to  A  for  life,  remainder  to  B  for 
the  life  of  A,  of  lands  at  common  law  be  good,  because  A  may  forfeit  his 
estate  for  life,  whereof  B  shall  take  advantage  and  hold  during  the  life  of 
A ;  yet  it  is  otherwise  in  case  of  copyholds  ;  for  there  the  lord  of  the  ma- 
nor shall  take  advantage  of  the  forfeiture,  and  hold  during  the  life  of  the 
particular  tenant,  and  not  he  in  reversion  or  remainder.  And  so  here,  the 
first  estate  being  void,  to  give  A  any  benefit,  the  remainder  must  be  void 
too.  On  the  omer  side  it  was  argued,  that  if  the  estate  limited  to  A  was 
void,  yet  the  limitation  to  B  and  his  wife  was  good  by  way  of  present 
estate  and  surrender  of  the  remainder,  as  a  grant  of  the  reversion  cum  post 
mortem  of  the  tenant  for  life  acciderU  hath  been  construed  a  good  grant  m 
^asenH  of  the  reversion;  and  the  words  cum  post  mortem  refer  to  the  hav- 
ing the  land  in  possession.  So,  here  B  and  C  shall  have  the  land  for 
their  lives  in  possession  after  the  death  of  A,  as  by  a  mediate  settlement, 
and  not  by  way  of  remainder.  And  so  was  the  opinion  of  the '  whole 
court,  as  Saunders  reports  it ;  and  that  it  was  not  good  by  way  of  remain- 
der. But  Siderfin  reports  it  to  be  held  by  three  justices  good  by  way  of 
remainder ;  and  the  reason  there  given  for  it  is,  because,  say  mey,  the 
continuance  of  the  particular  estate  in  esse  is  not  always  necessaiy  ;  as  if  a 
rent  be  granted  to  the  tenant  of  the  land  for  life,  remainder  over,  this  is 
good.  §0,  an  estate  limited  to  an  infant,  remainder  over,  and  the  infant 
at  full  age  disagrees  to  the  estate  for  life.  So,  they  thou^t,  if  a  copy- 
holder in  fee  surrenders  to  the  use  of  the  lord  for  life,  remainder  over,  diis 
is  good.  So,  if  tenant  for  life  and  he  in  the  reversion  grant  their  estate  to 
the  tenant  himself  for  life,  remainder  over,  this  is  good.  But  quare^  if 
these  cases  warrant  such  construction  ;  fi>r  in  the  case  of  the  rent,  though 
between  the  parties,  it  merges  presently  in  the  land  as  soon  as  granted ; 
yet,  as  to  all  strangers,  it  hath  continuance,  and  the  grantee  himself  hath 
a  continuing  benefit  by  way  of  exoneration  of  his  estate  therefirom.  As  to 
the  case  of  the  infant,  though  he  refuses  at  full  age^  yet  that  shall  not 
divert  the  remainder,  which  was  once  well  vested  by  good  title  ;  but  he 
in  remainder  shall  enter  presently,  as  in  his  remainder  upon  such  refusal, 
because  there  was  a  good  estate  to  support  it  in  its  creation.  As  to  the 
case  of  the  surrender  to  the  lord,  he  hath  benefit  by  actual  possession  of 
the  land  during  the  estate  thereby  surrendered,  and  may  grant  it  out  again 


REMAINDER   AND  REVERSION.    409 

(G)  Of  Tested  Remainders,  &c. 

for  his  ovm  life,  though,  whilst  it  is  in  his  own  possession,  he  cannot  pro- 
perly  be  called  a  copyholder  diereof,  because  he  cannot  be  said  to  hold  of 
himself.  And  as  to  the  last  case,  if  it  were  barely  by  way  of  grant,  it 
cannot  be  good,  because  the  freehold  cannot  pass  without  livery ;  and  if 
lively  were  made  by  parol,  it  then  amounts  to  a  surrender  of  his  estate  for 
life  ;  and  a  new  estate  for  life  is  created  by  the  same  livery,  upon  which  a 
remainder  may  be  limited,  as  it  mi^ht  haye  been  at  first.  But  if  it  were 
by  deed  and  hyery,  it  should  seem  it  cannot  be  good  ;  because  then  every 
one  passing  only  his  own  estate,  the  tenant  for  life  cannot  give  an  estate  to 
himself ;  but  by  his  joining  in  tfie  deed  and  acceptance  thereof,  this  may, 
as  appears  before,  amount  to  an  attornment,  and  then  the  grant,  as  to  the 
other,  will  pass  the  reversion.  But  in  the  principal  case,  &e  surrender  by 
him  in  remainder  cannot  pass  the  reversion,  because  he  has  it  not  as  a  re- 
version, but  as  a  remainder.  And  for  the  same  reason  the  acceptance  of 
the  particular  tenant  cannot  amount  to  an  attornment,  (if  it  were  neces- 
sary, which,  in  case  of  a  copyhold,  being  an  estate  at  will  only,  seems  not 
requisite,)  because  no  reversion  is  granted  or  surrendered  ;  and  then  his 
estate  continuing  in  all  respects  the  same  as  it  was  before  the  remainder, 
as  a  remainder  it  cannot  be  good,  though  by  way  of  present  grant,  to  take 
effect  in  possession  after  the  death  of  A,  it  may. 

1  Saand.  149;  I  Sid.  360;  2  Keb.  341,  Wade  y.  Batch ;  Cro.  Eliz.  333  ;  Dyer,  367; 
Co.  Lit.  298 ;  3  Brownl.  155 ;  2  Roll.  Abr.  415,  pi.  2,  3 ;  Dyer,  140,  b,  pi.  41.  held, 
this  remainder  of  the  rent  not  good,  because  the  particular  estates  suspended  are  as 
soon  as  granted.  But  Co.  Lit  298  a,  conird,  that  it  is  good,  and  vests  m  an  instant, 
and  the  suspension  in  judgment  of  law  grows  after.  So,  those  books  hold  the  remain- 
der of  a  seigniorjr  granted  in  such  manner  Toid  for  the  same  reason ;  and  because  no 

formedon  in  renudnaer  lies  without  alleging  the  esplees  in  the  particular  tenant    Ideo 

^^  A,  tenant  in  tail,  remainder  to  B  in  tail :  by  indenture  enrolled  for  20^. 
bargains  and  sells  the  lands,  and  all  his  estate,  right,  title,  &c.,  to  C  dur- 
ing the  life  of  A,  remainder  to  the  queen,  her  heirs  and  successors.  This 
remainder  was  held  void ;  first,  because  there  was  no  particular  estate ;  for 
the  grant  to  C  was  absolutely  void,  because  it  can  nerer  take  effect  in  pos- 
session, nor  can  C  have  any  benefit  by  it,  A  having  an  estate-tail  therein, 
which  is  subject  to  no  forfeiture  to  let  in  the  remainder,  and  his  entry  into 
religion,  which  is  a  foreign  possibilit]r,  and  against  law  likewise,  shall 
never  be  presumed.  Secondly,  B  having  granted  toium  statum  suum  to 
C,  left  nothing  in  him  to  limit  over,  and  Iherefore  the  remainder  is  void, 
either  because  C  took  nothing,  and  then  a  remainder  cannot  be  without  a 
particular  estate,  or,  if  C  took  any  thing,  he  took  the  whole,  and  nothing 
remained  to  limit  over  to  the  queen ;  and,  by  consequence,  such  remain- 
der is  void.  And  as  a  grant  of  the  reversion  it  cannot  operate,  because  B 
had  no  reversion,  but  a  remainder  only. 

2  Co.  50,  Mo.  342,  Sir  Hugh  Chomley's  case.  \ 

^^  Husband  makes  a  feofiment  in  fee  to  the  use  of  himself  for  life,  remain- 
der after  the  death  of  his  wife  to  B,  and  dies ;  then  the  wife  dies;  and  if 
this  remainder  to  B  was  good,  was  the  (question.  The  court  seemed  to  be 
of  opinion  that  it  was  not ;  because  dunng  the  life  of  the  wife,  it  did  not 
vest:  and  admitting  that  the  wife  had  an  estate  for  life  by  a  former  convey- 
ance,(a)  as  the  case  in  fact  was,  yet  that  could  not  support  a  remainder, 
which  was  not  created  at  the  same  time  with  it.  On  the  other  side  it  was 
argued,  Ihat  here  was  no  contingency  but  a  remainder  vested,  and  a  dif- 
ference was  taken  between  a  remainder  at  common  law  and  by  the  statute 

Vol.  Vm.— 62  2  M 
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of  uses.  This  is  the  case  verhaHm  as  it  is  r^orted ;  but  no  judigment  was 
given,  but  it  seems  the  remainder  must  be  contingent,  and  upon  the  wife's 
surviying  her  husband  became  void ;  because  by  his  death  the  particular 
estate  was  determined,  and  yet  the  remainder  could  not  then  take  effect ; 
and  the  estate  of  the  wife  by  a  former  conveyance  could  be  of  no  regard, 
if  it  had  had  continuance,  as  it  had  not,  being,  by  the  feofiment,  divested 
and  put  to  a  right. 

Sir  T.  Jo.  124,  Ke]^  ▼.  Gamble/*    ((a)  So,  in  Doe  4em.  Fonnereaa  y.  Foniieieaa, 

Doug.  487,  it  was  decided  that  an  estate  for  life  to  A  in  a  deed  and  an  estate  to  the 
heirs  of  his  body  in  a  will  did  not  unite,  so  as  to  glTe  A  an  estate-tail';  and  vide  Feame, 
302,  (7th  edit.}! 

^^  My  Lord  Coke  lays  down  for  a  rule,  that  when  the  particular  estate 
and  remainder  depend  both  upon  one  title,  there  the  defeating  of  the  par- 
ticular estate  is  a  defeating  of  the  remainder  also ;  but,  when  me  particular 
estate  is  defeatable  only,  and  the  remainder  by  good  title,  there,  though 
the  particular  estate  be  defeated,  yet  the  remainder  continues  good :  as,  if 
A  be  lessee  for  life,  and  the  lessor  disseise  him,  and  make  a  lease  to  B  for 
the  life  of  A,  remainder  to  C  in  fee ;  though  A  enter,  and  defeat  the  estate 
for  life,  vet  the  remainder  to  C  being  once  well  vested  shall  not  be  de- 
feated ;  for  it  would  be  unreasonable,  that  the  lessor  should  have  the  land 
again,  and  contrary  to  his  own  livery.  And  in  this  case  the  remainder 
depends  upon  the  same  life  it  did  at  first,  though  that  estate  for  life  be  in 
another  person.  And  he  there  put  also  the  case  of  the  in&nt  before  men- 
tioned, disagreeing  at  full  age. 
Co.  Lit.  298  a. 

"  If  one  grant  a  rent  to  A  for  the  life  of  B,  remainder  to  the  heirs  of  the 
body  of  B,  this  is  a  good  remainder ;  because  it  takes  effect  at  the  instant 
of  the  determination  of  the  particular  estate,  as  all  remaiiiders  oiighty  or 
during  the  particular  estate. 

Co.  Lit  298  a. 

<'If  one  makes  a  lease  to  A  for  the  life  of  B,  remainder  toC  in  fee;  A 
dies ;  now  till  an  occupant  enters  there  is  no  particular  estate,  and  yet  the 
remainder  to  C  continues  good,  because  it  vested  in  C  pvesen^  hj^  the 
first  limitation ;  and  the  want  of  a  tenant  to  the  first  estate  shall  not  vitiate 
the  estate  to  the  second,  which  was  well  vested. 

Co.  Lit.  298  a. 

"  If  rent  be  granted  to  A  for  life  of  B,  remainder  over;  if  A  dies,  he  m 
remainder  shall  have  the  rent  presently ;  because  the  estate  for  life  in  the 
rent  determined  by  the  death  of  A,  and  there  can  be  no  occupant  of  a  rent. 
But  Yel verton  holds,  that  in  the  case  of  terre-tenants  they  shall  have  the  lands 
during  the  life  of  B  discharged  of  the  rent,  and  this  is  suflicient  to  support 
the  remainder. 

Mo.  664;  YelT.  9,  Salter  ▼.  Bottler. 

'^  K  one  grant  a  rent  to  the  right  heirs  of  J  S,  who  is  then  livins,  remain- 
der over,  this  whole  grant  is  void ;  for  J  S  cannot  have  heirs  during  his 
life,  and  so  there  is  no  person  to  take  the  particular  estate^  and  wimout 
that  there  can  be  no  remainder ;  and  therefore  that  is  likewise  void.  So^ 
if  a  lease  be  made  to  J  S  for  life,  where  there  is  no  such  pei^n,  remainder 
over,  the  whole  is  void  for  the  same  reason.  So,  if  a  lease  be  made  to  a 
monk,  or  other  person,  who  has  no  capacity  by  law  to  take,  for  life  or 
years,,  remainder  over,  both  are  void.     But  in  all  these  cases,  if  such  estate 
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MTtre  devised  by  will,  he  in  remainder  should  take  presently.  So,  if  the 
first  devisee  refuse,  or  die  in  the  lifetime  of  the  devisor,  the  remainder  diall 
vest  in  possession  presently.  The  reason  of  which  difference  is,  because 
in  a  wiU  the  intent  of  the  aevisoir  is  principally  to  be  regaided ;  and  if  the 
particular  estate  fails,  the  devise  over  shall  be  construed  as  a  new  original 
devise  to  support  the  intent  of  the  testator,  and  let  in  the  hieres  jadus 
according  to  the  estate  therc^by  given  him.  But  if  one  by  his  will  devise, 
that  his  leofiees  shall  make  an  estate  to  A  for  life,  remainder  to  B  in  fee ; 
if  A  refuse,  the  feoffees  ought  to  make  an  estate  to  another  for  the  life  of 
A  with  remainder  to  B  in  fee.  And  so  if  one  devise  that  his  executors 
shall  make  such  estate,  and  A  refiise,  yet  B  shall  not  have  the  remainder 
presenthr ;  because  here  he  hath  referred  the  estates  to  be  made  by  the 
rules  of  tiie  common  law,  and  therefore  they  ought  to  be  pursued.  But 
^lare  in  these  cases,  if  the  estates  ought  not  to  be  made  to  A  pursuant  to 
tiie  will,  which,  though  he  refuse,  will,  nolens  volens,  carry  the  estate  to 
him  with  remainders  over,  and  then,  if  he  after  refuse  to  take  such  estate, 
the  remainder  will  vest  in  possession  presently.  But  it  is  likewise  held, 
that  if  a  devise  be  to  A  for  five  years,  remainder  to  B  in  fee,  and  A  die  in 
the  lifetime  of  the  devisor,  that  Uiis  shall  descend  to  the  heirs  of  the  devi- 
sor in  the  mean  time,  till  the  five  years  are  past,  and  then  B  shall  have  it, 
as  by  a  new  original  devise.  But  qunare  in  all  cases  of  wills,  since  the 
intent  of  the  party  is  to  be  the  principal  guide,  if  it  appears  that  the  re* 
mainder  is  not  to  take  effect  till  such'a  determinate  future  time,  why  should 
it  not  in  the  mean  time  descend  to  the  heir  at  law,  and  so  of  the  use ;  and 
when  the  time  is  expired,  take  effect  in  the  devisee  in  remainder  as  a  new 
original  executory  devise  ? 

Perk,  sect  65,  567,  568,  569 ;  1  Bro.  335,  pi.  5 ;  Plowd.  35  a;  3  Roll.  Abr.  415,  pi. 
4,  5,  6,  7,  417,  pi.  9;  1  Roll.  R.  138;  Swinb.  135;  Mo.  519;  1  Leon.  195,  196,  198; 
2  Bulst.  392;  Raym.  162;  Dyer,  133,  pi.  30,  137;  310,  pi.  79;  Plow.  344,  414  a; 
«odolph,  356,  (6,)  357,  (13,)  368,  (19,)  (36,)  463;  Crq.  Eliz.  433,  Fuller  y.  Fuller. 

"If  one  give  lands  to  A  in  tail,  remainder  to  himself  for  life  or  years, 
remainder  to  B  in  fee ;  this  remainder  to  himself  is  void ;  because  none  can 
give  lands  to  himself;  and  yet  the  remainder  to  B  is  good,  because  there 
IS  a  particular  estate  to  support  it.  So,  if  the  first  remainder  were  to  a 
monk  or  other  incapable  person,  remainder  over,  this  last  remainder  is 
good,  and  shall  take  effect  in  possession,  upon  the  determination  of  the 
particular  estate,  without  any  regard  to  the  mesne  remainder,  which  was 
void.  But  quarej  if  there  be  not  a  diversity  between  such  remainder 
limited  to  himself  by  fine ;  for  some  of  the  books  seem  to  hold  it  good  by 
estoppel  in  such  case ;  but  how  that  can  be  I  do  not  know ;  for  estoppels 
are  generally  to  conclude  the  party  to  his  prejudice,  when  he  does  a  tiling, 
or  grants  an  estate  he  had  no  right  to ;  yet,  having  so  granted  it,  he  shsdl 
not  afterwards  be  admitted  to  invalidate  and  make  it  void,  by  saying  he 
had  no  power  to  make  it. 

1  Bro.  353,  pi.  35;  Perk,  sect  566,  705;  Godolph.  359,  (30;)  1  Leon.  197, 198; 
1  Bro.  tit  £«/a/ef,  pi.  33,  66;  Dyer,  309,  (69,)  pi.  33,  pi.  14;  3  Mod.  310;  I  Leon. 
195, 196,  199,  300. 

^  "Another  diversity  is  between  a  feoffment  to  uses,  and  a  covenant  to 
stand  seised  to  uses ;  for  if  one  makes  a  feoffment  in  fee  to  the  use  of  A 
for  life,  remainder  to  the  right  heirs  of  J  S,  who  is  living,  here  the  remain- 
der passes  out  of  the  feoffer  presently,  and  is  carried  into  abeyance,  till  the 
deslh  of  J  S ;  because  by  the  feoffment  be  departed  with  the  whole  estate, 
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and  left  nothing  in  him.  But,  in  case  of  a  covenant  to  stand  seised  to  sueh 
uses,  nothing  passes  out  of  the  covenantor  but  what  can  then  vest  in  fhe 
covenantees. 

1  Co.  101  a,  154  b;  Mo.  195,  590;  Plowd.  307;  3  Sid.  66, 157;  3  Lev.  77;  3  Mod. 
309,  Ld.  Paget'e  case. 

^^  So,  if  a  feoflment  be  to  the  use  of  A  for  life,  remainder  to  B  for  life, 
remainder  to  C  in  fee ;  if  A  refuse,  B  shall  il&ke  his  remainder  in  posses- 
sion presently :  but  upon  a  covenant  to  stand  seised,  if  A  refuse,  B  shall  not 
take  presently,  but  the  covenantor  himself  shall  retain  it  during  the  life  of 
A.  So,  if  the  first  estate  were  void,  as  a  covenant  in  consideration  of  long 
acquaintance  to  stand  seised  to  the  use  of  A  for  life,  and  after  his  death, 
in  consideration  of  consanguinity,  to  the  use  of  B  in  tail,  or  fee ;  here  the 
first  estate  is  void,  for  want  of  a  sufficient  consideration  to  raise  the  use  to 
A.  Yet  B  shall  have  no  use  till  the  death  of  A ;  but  the  covenantor  shall 
retain  the  land  during  the  life  of  A.  The  reason  of  which  diversity  is, 
that  in  case  of  the  feoflment  he  divested  himself  of  the  whole  estate,  and 
therefore  against  his  own  solemn  livery  can  have  nothing  further  therein ; 
and  the  feoffees,  being  only  instruments,  through  whom  the  estates  were  to 
pass  over  to  others,  were  to  have  nothing  to  their  own  use.  And  since  A 
refused,  B  must  'take  in  possession  presently,  because  no  other  can  have 
it.  But,  in  case  of  the  covenant  to  stand  seised,  the  uses  being  executory 
and  to  arise  out  of  the  possession  of  the  covenantor,  if  one  refuse,  or  the 
use  limited  to  him  be  void,  yet  this  caimot  cany  the  possession  to  the  other 
sooner  than  was  intended ;  because  it  is  the  consideration  that  draws  out 
the  use,  and  that  by  the  terms  of  the  covenantor  himself  begins  not  to  ope- 
rate as  a  consideration  till  after  the  death  of  A ;  and  the  consideration  for 
each  estate  was  several  and  independent.  So,  in  the  principal  case ;  there, 
A  covenanted  by  indenture  with  B  and  C  that,  in  consideration  they  with 
the  rents  and  profits  should  pay  his  debts,  and  such  other  sums  of  money  as 
he  by  his  will  should  appoint,  he  and  his  heirs  should  stand  seised  to  the 
use  of  B  and  C  for  twenty-four  years ;  and  after  the  end  or  expiration  of 
said  term,  then  to  the  use  of  D  his  son  in  tail,  &c.  The;n  A  is  attainted 
of  treason ;  and  it  was  adjudged,^r5^,  that  the  limitation  to  B  and  C  was 
void  for  want  of  consideration ;  because  they  were  strangers  to  the  pay- 
ment of  his  debts,  and  were  to  pay  them  out  of  the  rents  and  profits  of  the 
land  limited  to  them,  which  was  no  consideration  on  their  part,  and  there- 
fore could  raise  no  use  to  them,  as  it  would  if  they  had  been  made  execu- 
tors, or  were  to  have  paid  the  debts  out  of  their  own  estates.  Secondly ^  It 
was  adjudged,  that  the  limitation  over,  being  after  the  end  or  expiration 
of  the  term  of  twenty-four  years,  and  this  term  (which  excludes  the  interest 
in  the  land)  being  void,  the  use  shall  arise  to  D  in  remainder  presently. 
But,  if  it  had  been  limited  after  the  end  or  expiration  of  the  twenty-four 
years,  there,  though  the  term  had  been  void,  yet  the  remainder  should  not 
have  taken  place  till  the  tyrenty-four  years  run  out  by  efiluxion  of  time ; 
because  each  estate  was  executory,  and  to  arise  out  of  the  estate  of  the 
covenant  or  upon  distinct  considerations. 

Ld.  Paget*8  oasOf  vbi  aim.  Mo.  195,  eonirdi  bat  qumre  If  the  diffexenoe  apon  the 
word  term  was  not  in  the  book  anobserred. 

^^  If  copyhold  land  be  surrendered  to  the  use  of  A  for  life,  remainder  to 
the  use  of  B  for  life ;  if  A  commit  a  forfeiture,  or  refuse,  B  shall  not  enter 
till  his  death,  but  the  lord  shall  enter,  and  hold  during  the  life  of  A.     So,  in 
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flodi  case,  of  a  sacrender  to  the  lord,  B  diall  not  enter  tiU  A's  deafli,  because 
his  estate  is  l^lhe  custom,  and  is  not  to  be^  till  after  the  death  of  A,  and 
no  incident  of  the  common  law  iiriiich  rests  it  sooner  belongs  to  such  estates 
without  special  custom ;  and  then  the  lord,  firom  whom  all  these  copyholds 
originally  mored,  shall  take  advantage  of  such  forfeiture,  refusal,  or  sur- 
render, as  a  benefit  not  originally  departed  with,  when  he  gaye  out  the 
lands.  So,  where  A,  B,  and  C,  cop^olders  for  life  successively ;  A  takes 
a  ccmreyance  from  the  lord  of  the  freehold  and  inheritance ;  this  does  not 
direst  me  remainders  to  B  and  C.  And  yet  they  cannot  enter  till  the 
deadi  of  A ;  because  the  custom  was  so,  thou^  the  estate  for  life  of  A,  as 
copyhold,  was  enfranchised  and  gone. 

9  Co.  107 ;  Margaret  Podgo's  ease,  1  Saand.  151 ;  3  Brownl.  154.**   IVide  3  Term 
S.173.1 

'^  If  A  limits  an  estate  to  the  use  of  himself  for  life,  remainder  to  his 
executors  for  twenty  years,  remainder  to  B  in  tail ;  A  is  attainted  of  trea* 
son,  so  that  he  can  make  no  executors,  by  which  the  remainder  to  them 
is  become  roid ;  the  remainder  to  B  shall  take  effect  in  possession  pre- 
sently, without  staying  until  the  years  nin  out  by  effluxion  of  time.  So, 
if  the  remainder  had  been  to  the  administrators  of  A,  which  had  been 
merely  roid  for  the  time  interrening  after  the  death  of  A  till  administra^ 
tion  granted ;  in  such  case,  the  remainder  to  B  should  vest  in  possession 
presently  upon  the  attainder  of  A ;  because  the  intermediate  remainder 
being  roid,  the  last  remainder  did  then  depend  immediately  upon  the 
particular  estate,  and  upon  determination  thereof  takes  effect  in  posses- 
sion. 

1  Leon.  196, 197;  9  Leon.  5;  3  Leon.  30;  Moor,  100;  Dyer,  309,  Cranmer^s  case. 

^^  Husband,  seised  of  lands  in  right  of  his  wife,  makes  a  feoffment  in 
fee  to  the  use  of  himself  and  his  wile  for  their  lires,  remainder  to  the  use 
of  C  in  tail,  or  in  fee,  and  dies :  the  wife  refuses  the  estate  limited  to  her 
by  the  feoffment,  and  brings  a  eta  m  vitdy  not  against  the  heir  of  her  hus- 
band, but  against  C  in  the  remainder ;  which  prores,  that  upon  such  refu- 
sal the  remainders,  being  by  way  of  estate  executed  by  feoffment,  rested 
presently  in  C. 

Plowd.  114 ;  Amy  Townsend's  caae,  1  Leon.  199. 

^'  We  come  next  to  consider  by  what  means  remainders  or  rerersions 
may  be  discontinued,  barred,  and  destroyed,  and  by  what  not;  and  therein 
of  the  remedies  for  him  in  the  rerersion  or  remainder  by  entry,  action,  or 
receit.  And  here  it  will  be  necessary  to  distinguish  between  the  acts  of 
the  tenant  in  possession  solely,  and  the  acts  of  the  tenant  in  possession 
jointly,  or  with  the  concurrence  of  him  in  the  remainder  or  the  rerersion ; 
the  acts  of  the  tenant  in  possession  solely,  or  such  as  are  done  or  suffered 
either  by  the  tenant  for  life  or  years,  or  by  the  tenant  in  tail.  And  of 
these,  some  only  direst  or  displace  the  remainder  or  rerersion,  but  make 
no  bar  or  discontinuance ;  some  both  direst  and  displace  the  remainder  or 
rerersion,  and  also  cause  a  bar  or  discontinuance ;  and  some  neither  direst 
nor  displace  the  remainder  or  rerersion,  and  by  consequence  make  no  bar 
or  discontinuance. 

^^  As  to  the  first — if  tenant  for  life  or  years  of  lands,  houses,  or  other 
things  which  lie  in  lirery,  make  a  lease  for  life,  a  ffift  in  tail,  or  a  feoffment 
in  fee,  lery  a  fine,  or  suffer  a  common  recoreiy  mereof ;  these  acts  direst 
and  displace  the  remainder  or  rerersion,  but  make  no  bar  or  discontinue 
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#noe ;  for  be  in  the  remainder  or  reversion  may  enter  presently  for  the  fti^ 

feiture.     But  in  case  of  the  fine,  if  it  be  with  prodamations,  be  ia  the  re* 

mainder  or  reversioB  must  enter  within  five  years  after  the  fine  levied,  ebe 

he  is  barred  during  the  life  of  thj  tenant  for  life ;  but  after  his  deatk,  he 

has  other  five  years  to  make  his  entry,  within  which  if  he  does  not  enter 

or  claim,  he  is  then  barred  for  ever ;  because  his  remainder  or  reversion 

being  displaced  and  turned  to  a  right,  the  operation  of  the  stat  4  Hen.  7 

upon  the  fine  bars  such  right,  if  no  entry  or  claim  be  made  widiin  five 

years ;  and  here  being  two  several  rights,  one  to  enter  presently  for  the 

forfeiture  committed  in  levying  the  fine,  and  Hie  other  after  the  death  of 

the  tenant  for  life,  when  the  title  of  him  in  remainder  or  reversion  fiills  into 

possession,  the  words  of  the  statute  have  been  expounded  to  give  five 

years  for  the  respective  recovery  of  these  several  rights.     But,  in  case  of 

the  feofiment  or  common  recoveiy,  if  there  be  no  fine,  he  in  remainder 

or  reversion  may  enter  at  any  time,  either  during  the  life  of  the  tenant  for 

life  by  reason  of  the  forfeiture,  or  at  any  time  after  his  death  in  right  of  his 

jremamder  or  reversion. 

Co.  Lit.  S53  a;  Lit,  tect.  611 ;  Co.  Lit.  S97  b;  Cro.  Car.  157,  368;  Plowd.  373  b; 
Cro.  Eliz.  330;  1  Leon.  33,  314;  3  Inst.  519;  Cro.  Ells.  354;  Saandere  t.  Tucker, 
7  Eliz.;  Jones's  case.  Mo.  pi.  193, 193;  Co.  78;  3  Brownl.  157;  MS.  and  I  Keb. 
349,  543;  Fryer  t.  Kenn,  1  Chan.  Cases,  379 ;  1  Leon.  40. 

'^  Lessee  for  years  of  some  lands,  and  of  others  at  will,  and  of  others  by 
copy  of  court-roll,  having  also  lands  of  inheritance  in  the  same  town,  leases 
all  to  A  for  life ;  and  then  levies  a  fine  to  A  of  so  many  acres  as  included 
all  the  lands.  Five  years  passed,  he  himself  all  the  while  continuing  in 
possession,  and  paying  the  rent  to  the  lessor.  A  die^ ;  the  lease  for  years 
expires:  it  was  held  by  all  the  judges  of  England,  except  two,  that  the 
original  lessor  was  not  barred :  1st,  Because  without  making  such  lease  for 
life,  the  lessee  for  years,  at  will,  or  by  copy  of  court-roll,  could  not  have 
levied  such  fine  to  bar  his  lessor  by  the  intent  of  the  statute  of  4  Hen.  7. 
2dly.  Though  such  lease  was  a  disseisin  and  turned  the  reversion  of  the 
lessor  to  a  right,  yet  being  made  by  fi^ud  and  covin,  that  statute  never  in- 
tended to  establish  such  fines.  And  it  has  now  been  adjudged,  that  if 
lessee  for  years  makes  a  feoffment,  and  levies  a  fine,  and  five  years  pass, 
the  lessor  shall  have  the  other  five  years  after  the  term  expired  to  enter  or 
make  his  claim,  as  well  as  when  lessee  for  life  makes  a  feofiinent,  and 
levies  a  fine ;  for  in  that  case  he  may  have  a  writ  of  entry  in  consimUi  casu 
presently,  as  here  he  may.  have  assize,  and  therefore  this  difiers  from  the 
case  put  in  Margaret  Poclger's  case,  that  if  lessee  for  years  be  ousted,  and 
he  in  reversion  disseised,  and  the  disseisor  levy  a  fine  with  proclamations, 
and  five  years  pass,  the  lessor  is  for  ever  barred,  because  his  ri^t  first 
began  upon  the  disseisin,  and  disseisor  comes  in  without  the  consent  of  the 
lessee  for  years ;  and  therefore  if  he  can  defend  his  possession  five  years, 
he  shall  hold  out  the  lessor  for  ever,  who,  by  not  pursuing  his  r^t  widiih 
that  time,  hath  let  in  the  fine  which  works  the  bar  by  force  of  the  statute; 
but  in  this  case  all  is  transacted  by  the  means  and  with  the  privity  of  the 
lessee,  who  is  trusted  with  the  possession.  And  though  in  Farmer's  case 
there  were  many  notorious  circumstances  of  firaud,  yet  it  does  not  follow 
iHUt  that  the  law  is  the  same  where  no  such  evidence  of  firaud  appears. 
And  it  would  be  of  dangerous  consequence  to  men's  inheritances  if  it  i^ould 
be  otherwise.  But,  where  tenant  for  life  is  disseised,  and  the  disseisor 
levies  a  fine,  there,  the  right  of  bim  in  the  remainder  or  reversion  does  not 
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begin  till  the  death  of  the  lessee,  as  it  does  M^iere  the  lessee  finr  li&  hixn-l 
self  levies  a  fine,  or  the  lessee  for  years  makes  a  feoffinent  ami  levies  a 
fine ;  in  which  cases,  if  he  in  the  reversion  or  remainder  should  be  jcom*^ 
pellable  to  enter  wi&in  the  first  five  years,  then,  if  the  lessee  for  life  or 
years  should  ha.ve  charged  or  encumbered  the  land,  they  would  hold  it 
charged  during  the  continuance  of  the  particular  estate  in  right.  And  the 
reason  of  the  n>rfeiture  in  these  cases  bein^  the  breach  of  trust  committed 
by  the  tenants  in  possession,  it  is  reasonable  he  in  reversion  or  remainder 
should  have  the  same  benefit  where  it  is  committed  by  a  tenant  for  years, 
or  where  bj  a  tenant  for  life  in  possession.  Quarey  if  the  law  be  the  same 
on  fine  levied  by  copyholder  for  life  or  years;  for  if  one  ousts  the  copy- 
holder, this  is  a  disseisin  to  the  lord,  and  both  he  and  the  copyholder  on 
fine  with  proclamations,  and  five  years,  shall  be  barred  for  their  several 
interests. 

3  Co.  77,  Farmer's  case ;  Sir  T.  Raym.  S19 ;  1  Vent.  341 ;  9  Vent.  334 ;  3  Lev.  58 ; 
3  Keb.  37, 110,  Whalley  t.  Tancred ;  Leon.  99. 

^^  If  tenant  for  life  and  a  stran^r  levy  a  fine  come  ceoy  &c.,  to  him  in  the 
remainder  for  life,  who  accepts  it,  this  is  a  forfeiture  of  both  their  estates ; 
the  one  by  givmg,  and  the  other  by  accepting,  such  fine,  which  passed  a 
greater  estate  than  both  of  them  had ;  ana  therefore  the  remainder-man  in 
tee  may  enter ;  because  both  are  estopped  by  the  fine.  It  was  urged,  in- 
deed, fiiat  this  was  only  the  surrender  of  Ae  first  tenant  for  life,  and  could 
be  no  estoppel,  because  an  interest  passed ;  but  the  fine  purports  the  con- 
trary, in  giving  a  fee,  and  therefore  estops  the  parties  to  say  against  it. 

2  Lev.  303 ;  Sir  T.  Jo.  65;  3  Keb.  687,  733,  Smith  r.  AbeH. 

^^  If  there  be  A,  lessee  for  life,  remainder  to  B  in  tail,  remainder  to  A  in 
fee ;  B  and  A  make  a  feoffinent  in  fee  to  C,  this  divests  the  remainder  to 
fi  and  his  own  remainder  likewise ;  but  B  may  enter  for  the  forfeiture, . 
because  his  remainder  hinders  the  closing  of  A's  two  estates,  and  then  his 
estate  for  life,  which  was  distmct,  is,  by  me  feoffinent,  forfeited  and  gone. 
But  in  this  case,  if  A  had  made  a  lease  to  C,  who  afterwards  makes  a 
feoffinent  in  fee  to  D,  and  then  A  had  released  all  his  right  to  B,  this  had 
been  no  forfeiture  to  entitle  B  to  an  entry  ;  because  A  did  nothing  to  take 
out  the  remainder  fi'om  B,  but  the  wrong  and  disseisin  was  done  immedi- 
ately to  A  himself,  and  his  release  passed  only  his  own  right  without  afiect- 
ing  B's  remainder. 

1  Roll.  Abr.  854,  pi.  5,  6;  Hiblyn  t.  Slack,  857,  pi.  3."  ^See  LyleT.  Richards, 
9  Serg.  &  R.  333 ;  Lessee  of  Griffith  v.  Woodward,  1  Yeates,  316;  Stamp  r,  Findlay, 
S  Rawle,  168.8f 

"  If  lessee  for  life  makes  a  feoffment  in  fee,  he  iii  the  remainder  or  re- 
version, be  it  for  life,  in  tail,  or  in  fee,  may  enter  for  the  forfeiture ;  and  if 
he  in  the  first  remainder  does  not  enter,  he  in  &e  second  or  third  remain*- 
der  may  enter  to  the  use  of  the  others,  and  by  reason  of  his  own  interest ; 
and  so  may  the  issue  or  heirs  of  any  of  those  in  remainder  after  their  deaths ; 
for  the  feoffinent  divests  their  several  remainders,  and  gives  them  title  of 
entry  in  their  turns. 

1  Roil.  Abr.  858,  pi.  5_13, 15;  9  Co.  106;  ^  Inst.  118. 

"  A,  copyholder  for  life,  remainder  to  B  for  life ;  A  accepts  a  bai^aiaand 
sale  of  the  freehold  from  the  lord  to  him  and  his  heirs,  and  then  levies  a 
fine  with  proclamations  with  five  years ;  then  A  dies.  It  was  adjudged, 
that  B  may  lawfully  enter,  for  the  acceptance  only  of  the  freehold  from  the 
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lord  did  not  divest  the  remainder  to  B^  for  A  was  only  passive  in  it,  and 

accepted  that  which  it  was  lawful  for  him  to  take,  and  for  the  lord  to  grant ; 

and  then  the  remainder  of  B  not  being  turned  to  a  right,  the  fine  could  not 

attach  upon  it.     And  though,  as  between  the  lord  and  A,  the  copyhold 

was  determined  and  enfianchised  by  the  accession  of  the  freehold ;  yet,  as 

to  B,  it  still  continued  copyhold,  and  then  the  fine  levied  of  the  freehold 

by  A  could  not  bind  the  copyhold  of  fi,  unless  it  had  been  turned  to  a 

right,  any  more  than  a  fine  levied  of  land  shall  be  a  bar  to  the  rent  issuing 

out  of  it ;  and  B's  remainder  by  the  custom  not  being  to  take  effect  tiU 

after  the  death  of  A,  he  cannot  enter  sooner,  nor  take  advantage  of  the 

forfeiture.    But,  if  such  fine  had  been  levied  after  the  death  of  A,  and  then 

five  years  had  passed,  this  had  haired  the  remainder  of  B,  because  then 

his  title  came  in  possession. 

9  Co.  104,  Margaret  Podger^s  case;  3  Brownl.  134,  163;  Mesme  ease,  per  notme 
Bagnall  t.  Tocker.  JBot  where  the  remainder  is  eontingerU^  it  is  barred  by  the  en- 
franchisement of  the  estate  of  the  particular  tenant.    Vide  16  East,  406. D 

^*  A,  tenant  for  life,  remainder  to  B,  remainder  to  C  in  fee :  B  being  in 

Eossession  levies  a  fine  come  ceoj  &c.,  to  a  stranger ;  A  dies.  It  was  agreed 
y  the  whole  court,  that  by  that  fine  the  remainder  in  fee  is  not  touched, 
or  discontinued:  but  because  B  had  done  as  much  as  in  him  lay  for 
the  disposing  of  the  fee-simple  by  the  fine,  and  had  taken  that  upon 
him,  the  same  amounts  to  a  forefeiture.  Quare  of  this  case,  how  B  could 
be  in  possession  unless  by  disseisin  of  A,  and  then  that  displaces  all  the 
remainders,  and  turns  them  to  a  right,  which  right,  as  to  his  remainder, 
being  but  for  life,  is  forfeited  by  the  fine,  as  it  would  be  by  a  feoffinent  in 
such  case,  though  the  fine  or  feoflfment  cannot  touch  or  displace  the  re- 
mainder in  fee,  that  being  divested  and  displaced  before.  But,  if  the  fine 
were  levied  by  B  being  in  possession  of  a  remainder,  as  a  remainder  only, 
then  indeed  it  does  not  divest  or  displace  the  remainder  in  fee,  and  yet 
amounts  to  a  forfeiture ;  as  a  fine  levied  by  tenant  for  life  of  rent,  common, 
&c.,  or  other  things,  which  lie  in  grant,  would  be.  Wherein  the  fine 
differs  from  a  grant  by  deed,  though  it  be  enrolled ;  for  such  deed  of 
thin^  which  lie  in  ^rant  neither  displaces  the  remainder,  nor  amounts  to  a 
forfeiture  of  the  particular  estate.  Qtuere  the  reason  of  the  diversity. 
1  Leon.  40,  Braybrook's  case;  Co.  Lit.  351  b. 

^^  A  right  of  a  particular  estate  may  be  forfeited ;  and  he  who  hath  but  a 
right  of  a  remainder  or  reversion  may  take  advantage  thereof:  as,  if  le^ee 
for  years  be  ousted,  or  lessee  for  life  be  disseised,  and  levy  a  fine  to  a 
disseisor,  or  a  stranger ;  or,  if  the  lessee  for  years  bring  an  assize,  or  the 
lessee  for  life  a  writ  of  right,  accept  a  fine  came  ceOj  &c.,  of  a  stranger; 
these  are  forfeitures  of  their  several  rights,  for  which  he  who  hath  but  a 
right  of  remainder  or  rever^on  may  enter  presently  upon  the  disseisor. 

Co.  Lit.  359  a ;  Co.  3,  55 ;  1  Leon.  364. 

"  At  the  common  law,  if  lands  were  given  to  one  for  life,  remainder  to 
another  in  fee,  and  a  stranger  brought  a  feigned  action  or  pracype  against 
the  tenant  for  life,  who  suffered  judgment  to  go  against  him  by  default  or 
confession,  without  praying  in  aid  of  him  in  the  remainder,  this  divested  the 
remainder,  and  turned  it  to  a  right.  And  yet  he  in  the  remainder  had  no 
remedy  to  recover  it,  unless  he  were  once  seised,  as  by  entry  upon  the  tenant 
for  life  before  such  recoveiy ;  in  which  case,  after  his  death,  he  might  main- 
tain a  writ  of  right  against  the  recoveror  upon  such  seisin.  And  whether  any 
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ibrmedon  in  remainder  lay  in  such  case,  the  books  are  not  agreed.  But 
if  such  feigned  pracipe  were  brought  ajgainst  tenant  for  life,  and  he  let 
judgment  go  by  de&utt,  or  confession,  without  praying  in  aid  of  him  in  the 
reversion,  this  was  a  forfeiture  of  his  estate  fdr  life.  And  yet  he  in  the 
reversion  had  no  other  remedy  but  by  a  writ  of  right.  The  reason  seems 
to  be,  the  credit  which  the  law  ffave  to  such  recoveries  being  had  in  courts 
of  record ;  and  because,  for  au^t  appeared  to  the  contrary,  the  demand- 
ants might  have  good  tide  to  the  land ;  and  therefore  the  law  would  not 
suffer  such  recoveries  to  be  impeached,  but  in  an  action  of  a  higher 
nature,  as  the  writ  of  right  was.  There  were  likewise  other  acts  of  record 
by  the  tenant  for  life  or  years,  which  amounted  to  a  forfeiture  of  their 
estates;  as,  if  tenant  for  life-  in  a  feigned  pnec^  brought  against  him 
pleaded  in  chief,  vouched,  or  prayed  in  aid  of  a  stranger,  or  in  a  writ  of 
i^t  So,  if  in  a  writ  of  entry  in  casu  proviso  by  a  stranger,  supposing 
the  reversion  to  be  in  him,  the  tenant  for  life  confess  the  action ;  or  in 
waste  against  him  by  a  stranger  plead  null  toaite ;  so,  if  lessee  for  years 
being  ousted  bring  assize  or  lose  m  a  pnecipe,  and  bring  error  for  error  in 
Ihe  process ;  these  and  such  like  are  agreed  to  be  forfeitures  of  their  estates. 
But,  whether  he  in  the  reverdon  or  remainder  might  enter,  or  were  driven 
to  lus  writ  of  right,  or  what  other  remedy  be  had.  does  not  seem  clear  from 
the  books :  but  the  cases  where  the  tenant  for  lire  lost  in  a  feigned  pracipe 
by  default  or  reddition,  that  is  confession,  being  the  most  frequent,  and  the 
prosecuting  the  writ  of  right  by  those  in  remainder  or  reversion  being  both 
tedious  and  expensive,  the  first  statute  that  provided  remedy  in  those  cases 
was  the  statute  of  W.  2,  c.  3,  which  gives  power  to  him  in  the  reversion 
to  come  in  before  jud^ent,  and  pray  to  be  received  to  defend  bis  ri^ht ; 
or,  if  he  did  not  come  m^  and  judgment  was  given  by  de&ult  or  reddition, 
then  the  statute  gave  him  the  writ  of  entry  ad  cammunem  legem  against 
such  recoveror  after  the  death  of  the  tenant  for  life,  wherein  he  might  set 
forth  his  title ;  and  if  the  tenant  could  show  no  better  title  than  only  the 
recovery,  that  should  not  avail  him.  So,  where  the  recovery  agsunst  the 
tenant  for  life  was  by  nihil  dicit^  this  being  an  equal  mischief,  was  taken 
to  be  within  the  same  statute.  And  so  was  be  in  the  remainder  as  well  as 
he  in  the  reversion.  But  where  the  recovery  was  upon  feint  or  feigned 
pleading  of  the  tenant  for  life,  this,  not  bemg  within  &e  statute,  was 
remedied  by  13  R.  2,  c.  17,  which  gives  resoeit  likewise  in  that  case. 
But,  to  elude  the  force  of  this  statute,  the  tenant  for  life  would  contrive  to 
have  the  pradpe  and  recovery  against  him  carried  on  so  secretly,  that  he 
in  the  reversion  or  remainder  diould  have  no  notice  of  it  time  enough  to 
pray  to  be  received,  and  dien,  if  the  recovery  were  against  him  upon  feint 
or  false  pleading,  this  not  bein^  within  the  former  statute  of  W.  2,  or  re- 
medied by  this  of  R.  2,  otherwise  than  by  giving  resceit,  which  by  such 
secret  recovery  was  prevented,  he  in  die  reversion  or  remainder  had  no 
other  remedy  than  what  he  had  at  common  law  before  either  of  the  statutes ; 
therefore,  to  obviate  diis  mischief,  another  statute  was  made,  32  H.  8,  c. 
31,  which  makes  void  all  recoveries  had  bv  assent  of  the  parties  against 
tenant  for  term  of  life,  unless  it  were  by  good  title,  or  the  assent  of  him  in 
the  remainder  or  reversion.  But  the  tenants  for  life  found  a  way  to  get 
out  of  this  statute  likewise,  by  making  a  feoffment  in  fee  with  warranty, 
and  before  he  in  the  remainder  or  reversion  could  have  notice  to  enter  for 
the  forfeiture,  would  cause  a  ptdKipe  to  be  brought  against  the  feofiee,  and 
come  in  themselves  by  way  of  voucher ;  and  so  the  recovery,  not  being 
Vol.  Vm.— 63 
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agfdnst  the  tenant  for  life,  as  the  statute  speaks,  was  out  of  the  statute,  and 
remained  at  common  law.  So,  if  such  tenant  for  life  was  not  disseised, 
and  a  pracipe  brought  against  Uie  disseisor  by  covin,  and  he  vouched  thie 
tenant  for  life,  and  so  a  recovery  was  had;  this  likewise  was  out  of  the 
statute ;  for  which  reasons  this  statute,  being  defective,  was  repealed,  and 
another  statute  made,  14  Eliz.  c.  8,  which  makes  void  all  recoveries  by 
agreement  and  covin  had  either  against  the  tenant  for  life  himself,  or 
where  he  comes  in  by  way  of  voucher  only,  unless  he  in  the  reversion  or 
remainder  assent  of  record,  viz.,  upon  voucher,  aid  prier,  or  resceit.  But 
if  recovery  be  had  against  tenant  for  life  without  consent  or  covin,  tfaou^ 
without  title,  this  divests  the  remainder  or  reversion,  so  that  they  cannot 
,  enter  within  any  of  the  statutes,  but  remain  yet  at  common  law.  And  all 
these  statutes  extend  to  all  sorts  of  tenants  for  life. 

Co.  Lit  280,  381  a,  362;  2  Inst.  345;  Co.  88;  10  Co.  44,  45;  2  Leon.  64 ;  4  Leon. 
129;  Booth,  151,  60,  70;  Brook,  tit.  Forfeit,  8;  1  Co.  15,  39;  Ed.  3, 16,  24;  Ed.  3, 
68,5;  Ass.  2,  22;  Ass.  31;  Co.  Lit.  251,  252  a;  1  Bend.  132,  pi.  194;  Co.  15;'* 
(Vide  3  Taunt.  373  ;g  "  Co.  Lit  362  a ;  1  Co.  15." 

"  A,  tenant  for  life,  remainder  to  B  in  tail,  remainder  to  C  in  fee ;  A  by 
indenture  enrolled  in  Chancery,  bargains  and  sells  the  lands  to  D  and  his 
heirs,  and  then  D  suffers  a  common  recovery  with  voucher  of  A  before  the 
statute  14  Eliz.,  and  execution  was  had  thereupon.  Yet  it  was  adjudged 
a  forfeiture,  for  which  he  in  the  remainder  might  enter  presently  without 
aid  of  any  of  the  statutes ;  for  a  common  recovery  is  but  a  common  assu- 
rance or  conveyance  ;  and,  if  no  use  be  declared,  shall  be  to  the  use  of 
tenant  for  life.  And  by  the  proceedings  in  it  constat  curuBy  that  the  reco- 
veror  hath  no  title.  And  the  suing  of  execution,  which  is  but  in  pursuance 
and  contemplation  of  the  first  act,  cannot  be  any  bar  to  the  entry  of  him 
in  the  remamder  or  reversion.  Note :  where  tenant  for  life  bargains  and 
sells  lands  to  A  and  his  heirs,  and  after  levies  a  fine  come  ceo,  &c.,  to  A ; 
this  was  held  a  forfeiture  of  the  bargainee,  not  of  the  bargainor,  who  at 
the  time  of  the  fine,  which  alone  made  the  forfeiture,  had  nothing  to 
forfeit. 

1  Co.  14;  Mo.  pi.  423;  2  Leon.  60;  4  Leon.  123;  Co.  Lit  362  a;  10  Co.  44,  45; 
2  Co.  74;  5  Co.  40,  Sir  William  Pelham's  case;  1  Leon.  264;*'  )8  Stump  t.  Findlay, 
2  Rawle,  168.9^ 

"  A,  tenant  for  life,  remainder  to  B  for  life ;  B  reciting  that  he  had  an 
estate  in  fee,  levies  a  fine  come  ceOy  &c.,  to  a  stranger,  who  brings  quid 
juris  clamai  against  A,  and  A  makes  default,  and  thereupon  judgment  was, 
that  he  should  attorn,  which  he  accordingly  did.  And  the  court  held,  that 
his  estate  for  life  was  not  forfeited,  because  the  attornment  was  by  com- 
pulsion of  the  court  upon  his  default  of  appearance,  and  not  voluntarily. 
And  there  two  justices  held,  that  the  estate  of  B  was  not  forfeited  by  the 
fine,  because  this  made  no  discontinuance,  and  nothing  passed  by  it  but 
what  he  might  lawfully  grant.  But  two  other  justices  held  the  contrary, 
llxat  it  is  not  the  discontinuance  only  that  makes  the  forfeiture,  but  where 
he  doth  any  thing  in  a  court  of  record  whereby  his  will  appears  to  disin- 
herit him  in  the  remainder  or  reversion ;  as,  praying  in  aid  of  a  stranger, 
&c.  And  this  seems  the  better  opinion.  For  attornment  in  pais  to  the 
grant  of  a  stranger  works  no  forfeiture ;  but  attornment  of  record  does, 
where  in  quid  juris  clamat  the  tenant  for  life  comes  in,  and  submits  in  court 
to  attorn.  But  the  attornment  in  the  principal  case  being  by  judgment  of 
the  court  upon  the  default  makes  the  difiei:ence. 

Cro.  Eliz.  757,  Hold  t.  Lister;  Co.  Lit  252  a;  2  Leon.  64,  66;  4  Leon.  129, 132. 
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^^Tnqmidjwris  c/— wrf  Hie  teoant  says,  that  he  holds  in  taQ  of  die  gift  of 
one  A ;  Ae  phintiflrsaLys,  that  A  me  dima  pas  z  and  upon  issoe  it  was  found 
for  die  plaii^ifll  And  Brown  held  that  ^e  plaintiff  mi^t  enter  presently, 
because  by  soch  claim  the  tenant  for  lifo  had  foiieited  his  estate ;  but 
wheditf  the  plaintiff  ahoidd  iqpon  the  verdict  have  judgment  to  reooTer  the 
land,  was  the  doubt 

1  Mo.  pL  106. 

**  In  an  asaze  of  fresh  force  by  A  against  B  and  C,  it  was  found,  diat 
one  D  was  seised  of  the  lands  in  questicm,  and  by  indenture  made  a  lease 
for  three  years  to  B  at  such  a  rent ;  and  after,  by  indenture  enrolled,  bar- 
gained and  sold  the  reversion  to  the  plaintiff'  A  and  his  heirs,  who  after, 
for  rent  arrear,  brought  debt  in  C.  B.  against  B,  and  he  pleaded,  Aat  after 
the  said  lease,  and  before  the  grant  to  A,  A*  by  deed  enrolled  according 
to  Ae  custom  (a)  bargained  and  sold  to  him,  upon  which  they  were  at  is- 
sue. And  if  mis  was  a  forfeiture  of  B's  lease  was  the  question,  on  which 
the  jury  doubted,  and  referred  it  to  the  court:  and  it  was  adjudged  to  be 
a  forfeiture. 

Walston  Dixe's  ease.  Moor,  911,  pL  353.*^    I*D.  (a)  Of  the  city  of  Loiidoo.| 

'^  It  would  be  too  large  a  field  here  to  enter  into  all  the  cases  and  diver- 
fflties  wherein  the  particular  tenant  ought  to  pray  in  aid  of  or  Touch  him 
in  the  reversion  or  remainder,  and  where  he  in  the  reversion  or  remainder 
may  pray  to  be  received,  and  where  not ;  and  what  acts  of  the  particular 
tenant  shall  amount  to  a  forfeiture,  whereof  and  when  he  in  the  remainder 
or  reversion  shall  take  advantage,  and  in  what  manner,  &c.,  these  being 
large  enough  to  make  distinct  heads  of  themselves. 

<<  I  shall  proceed  therefore  to  the  second  diversity,  to  show  what  acts 
of  the  tenant  in  possesion  make  a  discontinuance  or  bar  of  the  remainder 
or  reversion,  and  what  not. 

^^  If  tenant  in  tail  in  possession  of  lands,  houses,  or  other  things,  which 
lie  in  livery,  make  a  feoffinent  in  fee,  a  gift  in  tail,  or  a  lease  for  another 
man's  life,  or  levy  a  fine  thereof;  these  acts  divest  and  displace  the  re- 
mainder or  reversion,  and  amount  to  a  discontinuance;  for  avoiding 
whereof,  after  the  deatii  of  the  tenant  in  tail  without  issue,  those  in  rever- 
sion or  remainder  are  put  to  iheir  formedon,  and  carmot  enter ;  because 
then  the  alienee  might  lose  the  benefit  of  the  warranty  annexed  to  such 
alienation. 

Co.  Lit.  337  a ;  3  Co.  85."  B And  Tide  Mr.  Butler's  note  (3) ;  Co.  Lit.  337  a.D  fi  See 
also  Lyle  t.  Richards,  9  Serg.  &  R.  333.^ 

^'  So,  if  a  man  seised  of  lands  in  tail,  in  fee,  or  for  life,  in  right  of  his 
wife,  made  a  feofinxent  in  fee,  a  gift  in  tail,  or  a  lease  for  another  man's 
life ;  this  divested  the  wife's  estate,  so  that  after  her  husband's  death  she 
could  not  enter,  but  was  driven  to  her  cui  in  vitd  ;  for  the  safeguard  of  the 
warranty  that  midit  b^  annexed  to  such  alienation  of  the  husband  made  a 
discontinuance  of  the  wife's  estate-tail,  and  of  the  reversion  or  remainders 
depending  thereon,  for  avoiding  whereof  after  her  husband's  death  she  was 
driven  to  ner  cui  in  vii&y  and  after  her  death  without  issue,  those  in  remain- 
der or  reversion  to  their  several  formedons. 

Co.  Lit  336;  3  Inst  343,  343,  681 ;  8  Co.  71. 

^^  So,  if  in  a  pnBcipe  brought  against  the  husband  and  wife,  of  the  wife's 
lands,  ihe  husband  lost  by  default,  reddition,  or  nihil  dicity  if  he  were  seised 
for  life,  or  in  tail,  in  her  right,  she  was  driven  to  her  ci«i  in  vitdj  after  his 
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death ;  but,  if  in  fee,  tben  she  bad  no  otber  remedy  but  a  writ  of  right 
after  his  death.  Which  last  case  was  remedied  by  the  statute  of  W.  % 
c.  3,  which  gives  her  a  power  to  come  in  and  pray  to  be  rec^Tod  before 
judgment,  or  to  bring  her  cm'  in  piii  after  his  death.  But  for  an  efieetaal 
remedy  both  for  the  wife  and  those  in  remainder  or  reversion  ii^i^ittst  all 
alienations  of  the  husband  solelv  or  jointly  with  his  wife,  except  it  were 
hj  fine  or  common  recoveiy,  wherein  bom  joined,  and  as  well  of  lands 
given  to  them  jointly  during  the  coverture  as  of  lands  whereof  the  wife 
was  solely  seised ;  and  also  for  remedy  against  all  recoveries  by  default, 
reddition,  nihil  diiiij  or  feint  pleader  of  the  nusband,  the  statute  of  32  H.  8, 
c.  28,  gives  the  wife,  and  those  in  remainder  or  reversion,  power  to  enter 
in  their  several  turns;  and  so  it  does  to  their  several  issues  or  heirs,  not- 
withstanding any  fine,  feoffment,  or  other  act.  made^  done,  or  suffered  by  the 
husband  onfy.  And  yet,  if  the  husband  and  wife  join  in  a  feoffment  of  the 
wife's  lands,  this  being  in  effect  the  feoffment  of  the  husband  only,  is  within 
the  relief  of  the  statute ;  so,  if  the  lands  were  given  to  the  husband  and 
wife  and  their  heirs  during  the  coverture,  all  acts  of  the  husband  to  defeat 
this  estate  are  equally  provided  against  by  the  equity  of  this  act,  as  if  the 
wife  had  the  sole  seizure  thereof.  But,  if  the  husband  levies  a  fine  with 
proclamations  of  his  wife's  lands,  and  dies,  the  wife  or  her  issue  must 
enter  within  five  years  after  his  death,  and  those  in  remainder  or  reversion 
within  five  years  after  the  death  of  the  wife  without  issue,  else  they  will  be 
barred  by  another  statute,  viz.,  4  H.  7,  for  such  fine  makes  a  discontinu- 
ance of  the  wife's  estate,  and  of  those  in  remainder  or  reversion  at  com- 
mon law.  And  though  32  H.  8  aids  the  discontinuance  by  ^ving  them 
an  entry ;  yet  it  does  not  take  away  the  bar  which  is  wrou^t  by  their 
laches  upon  the  other  statute.  Also  the  issue  cannot  enter  dunng  the  hus- 
band's life,  either  by  the  common  law  or  this  statute." 

liK  deed  of  land  executed  by  husband  and  wife,  but  containing  no 
words  of  grant  by  the  wtftj  does  not  convey  her  estate  in  the  land,  nor  her 
right  of  dower. 

Powell  T.  M.  and  B.  Manafactaring  Co.,  3  Mason,  347 ;  and  see  Rhodes'  estate, 
3  Rawie,  430;  Weeke  t.  Hawet,  3  Waits  ft  8. 690.^ 

''  If  tenant  in  tail  in  possession  suffers  a  common  recovery,  this  not  only 
divests  and  displaces  the  estate-tail,  and  all  remainders  and  reversions  de- 
pending thereon,  but  also  by  reason  of  the  supi)Osed  recompense  bars  them 
for  ever ;  as  is  confirmed  by  every  day's  practice.  But  then  he  who  suf- 
fers such  recovery  ought  to  be  perfect  tenant  in  tail,  and  also  seised  by 
force  of  the  tail. 

^<  For  where  husband  and  wife  were  seised  of  lands  to  them  and  the  heirs 
of  their  two  bodies,  or  to  them  and  the  heirs  of  the  body  of  the  husband 
with  remainder  over,  and  the  stranger  brought  a  pracipe  against  the  hus- 
band only,  who  vouched  over,  and  thereupon  a  pommon  recovery  was 
had ;  the  wife  died ;  and  then  die  husband  died  without  issue  ;  it  was  ad- 

t'udged,  that  this  recovery  should  not  bind  the  remainder ;  for  between  the 
lusband  and  wife  are  no  moieties,  nor  has  the  husband  power  to  sever  the 
jointure,  or  to  dispose  of  any  part  of  the  land  without  his  wife,  so  that  the 
praecipe  being  brought  against  him  only,  the  recompense  cannot  inure ;  be- 
cause the  wife  had  a  joint  estate  with  him  at  the  time  of  the  recovery,  and 
did  not  join  ;  and  to  a  mme^  it  cannot  inure,  because  here  are  no  moieties 
between  the  husband  and  wife ;  and  therefore  the  recompense,  recovered 
Jby  the  husband  only,  cannot  inure  to  the  remainder,  which  depends  upon 
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recoTery,  which  binds  ouljr  in  regard  of  the  recompense  in  valuv,  cannot 
in  this  case  bind  either  the  issue,  if  there  were  any,  or  the  remainder,  since 
neither  of  them  can  take  adrantaee,  or  sue  execution  of  the  recompense  in 
value.  And  though  the  husband  survived,  this  will  not  mend  the  case : 
because  the  law  is  to  judge  of  it  as  it  was  at  the  time  of  the  recovery,  and 
not  as  it  &lls  out  by  an  mer  accident.  But,  if  the  estate  had  been  to  the 
husband  and  wife,  and  the  heirs  of  the  body  c^  ftie  husband,  and  he  had 
levied  a  fine,  or  made  a  feoSineDt  in  fee,  and  then  come  in  as  vouchee  in 
a  common  recovery,  this  had  barred  boQi  the  issue  in  tail  and  him  in  the 
remainder ;  because  by  the  feoSment  or  fine,  the  whole  estate  was  dis- 
continued, and  the  feonee  or  conusee  sole  and  perfect  tenant  to  the  preecipe ; 
and  then,  when  the  husband  came  in  only  as  vouchee,  he  came  in  in  pri- 
vity and  representation  of  all  the  estates  he  ever  had,  and  was  to  make  his 
defence  by  them,  which  if  he  does  not,  but  calls  upon  another  to  defend 
him,  and  that  other  undertakes  it  accordingly,  and  by  his  misbehaviour 
suffers  the  demandant  to  get  judgment,  he  is  bound  to  make  a  recompense 
equal  to  what  the  other  lost ;  and  such  recompense,  being  to  be  in  lieu 
hereof,  is  to  go  in  the  same  manner  as  the  estate  he  was  bound  to  defend 
dould  have  done,  and,  by  consequence,  to  the  issue,  and  those  in  remain- 
ders or  rever^on ;  and  then  they  having,  in  supposition  of  law,  a  recom- 
pense equivalent  to  what  they  lost,  have  the  enect  of  the  first  supposed 
warran^,  and  cannot  impeach  Qie  recovery,  or  complain  of  any  hard^ip 
done  them.  But,  if  the  husband  and  wife  had  been  jointly  seised  to  them 
and  the  heira  of  their  two  bodies,  with  remainder  over,  and  the  husband 
had  made  such  feoSinent,  or  levied  such  fine,  and  then  come  in  as  a 
vouchee,  it  seems  doubtful,  if  the  issue  in  tail,  or  the  remainder,  should  be 
barred ;  because  the  wife,  having  a  joint  estate  of  inheritance  with  the 
husband,  was  no  party  to  the  voucher,  and  therefore  the  recompeose  could 
not  inure  to  the  inheritance  of  the  whole.  And  to  a  moiety  it  could  not, 
because  there  are  no  moieties  between  them.  Quare  ergo. 
3  Co.  6;  Moor,  SIO;  Owen  v.  Morgan,  3  Co.G,  Cappledike's  caw. 

*'  The  tenant  in  tail  at  die  time  of  the  recovery,  if  the  prtscipe  be  brought 
against  himself,  ought  to  be  then  seised  by  force  of  the  estate-tail  in  pos> 
sesdon,fa)  otherwise  the  recovery  will  be  no  bar  either  to  his  issue  or  those 
in  remamder  or  reversion  ;  because  the  recompense  in  value,  which  causes 
the  bar,  will  go  in  lieu  of  the  estate  he  then  had,  which  was  recovered, 
and  not  in  lieu  of  tiie  estate-tail  which  then  he  had  not,  nor,  by  conse- 
quence, could  lose.  Therefore,  if  tenant  in  tail  be  disseised,  and  the  dis- 
seisor die  seised,  and  his  heir  be  in  by  descent,  and  then  the  tenant  in 
tail  enter  upon  the  heir  and  disseise  him,  and,  upon  a  prtec^  brought 
against  him,  sufTer  a  common  recovery ;  or,  if  the  tenant  in  tail  take  hack 
an  estate  in  tail,  or  in  fee,  from  the  aisseisor  himself ;  or  discontinue  the 
estate-tail,  and  enter  upon  the  discontinuee,  and  then  suffer  such  common 
recovery  on  a  pradpe  aeainst  himself;  these  recoveries  bar  neither  the  is- 
sue in  tail  nor  remainders ;  because  the  recompense  in  value  goes  to 
the  estate  which  he  had  at  the  time  of  sufiering  such  recovery,  which  not 
being  the  estate-tail,  cannot  he  a  bar  to  the  estate-tail,  or  the  remainders 
or  reversion  depending  Aereon.  But,  if  the  prmape  had  been  brou^t 
against  the  discontinuee,  disseisor,  &c.,  and  the  tenant  in  tail  had  come 
in  by  way  of  voucher,  and  vouched  over  the  common  vouchee,  and  so  a 
2N 
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H^covery  had  been  bad,  this  would  bar  the  estate-tail  and  remaindets  or 
reversions  depending  thereon :  because  he,  coming  in  only  as  vouchee, 
comes  in  in  privity  and  representation  of  the  estate-tail,  and  for  defence 
thereof,  and  cannot  come  in  for  any  other  respect;  and  therefore  the  re- 
compense in  value  which  he  recovers  against  the  common  vouchee  goes 
to  that  estate-tail,  and  the  remainders  or  reversions  depending  thereon,  and 
so  makes  good  the  recovery  against  the  tenant,  none  having  any  loss  but 
the  last  vouchee,  and  that  occasioned  by  his  own  default  or  contempt. 

Plow.  8,  Mauzeirs  case;  Co.  3,  5  b,  68;  Mo.  856;  8  Co.  77,  78.''  1(a)  That  the 
tenant  in  tail  must  be  in  possession^  vide  1  Co.  76 ;  Cro.  Eliz.  837 ;  1  H.  Bl.  269 ; 
1  Bam.  &  C.  338.11 

"  Tenant  in  tail  covenants  to  stand  seised  to  the  use  of  himself  for  life, 
and  after,  to  other  uses,  which  were  totally  void ;  because  by  such  cove- 
nant only  he  could  dispose  of  no  more  than  for  his  own  life ;  and  after 
a  pracipe  being  brought  against  him,  and  a  common  recovery  had  with 
single  voucher ;  it  was  held,  this  recovery  did  not  bar  the  remainder  or 
reversion,  because  by  such  covenants  quoad  himself,  the  tenant  in  tail,  was 
not  seised  by  force  of  the  tail,  and  then  the  recompense  could  not  enure  to 
the  estate-tail  and  remainders.  Sed  qutere^  for  Moore  reports  the  same  case 
otherwise,  because,  he  says,  he  was  tenant  in  tail  as  he  was  before  not- 
withstanding such  covenant. 

Yelv.  51 ;  Moor,  pi.  940 ;  Freshwater  t.  Ross,  Moor,  pi.  105 ;  3  Co.  53 ;  Cro.  Eliz. 
379,  471,  895. 

^^  Tenant  in  tail  makes  a  lease  for  twenty-one  years,  and  after  makes  a 
feofiment  in  fee  with  letter  of  attorney  to  enter  and  make  livery ;  the  at- 
torney enters  and  ousts  the  lessee,  and  makes  livery  accordingly :  and  this 
was  held  a  discontinuance  of  the  estate-tail  and  remainders ;  ior  the  lease 
bein^  but  for  years,  he  was  seised  by  force  of  the  tail ;  and  though  livieiy 
by  him  or  his  attorney  was  a  wrong  to  the  termor  by  putting  him  out  of 
possession,  yet  such  livery  gave  away  nothing  from  the  termor,  who  may 
re-enter  when  he  will,  but  passed  only  the  freehold  which  the  tenant  in 
tail  had  or  may  give  away  by  livery.  But,  if  tenant  for  life  be  with  re- 
mainders in  tail,  and  he  in  the  remainder  in  tail  enter  upon  the  lessee  for 
life,  and  disseise  him,  and  then  make  a  feofiinent  in  fee ;  or,  if  tenant  in 
tail  make  a  lease  for  lUe,  and  after  disseise  the  lessee  for  life,  and  make  a 
feofiment  in  fee,  and  the  lessee  die,  and  then  the  tenant  in  tail  die  without 
issue ;  he  in  the  reversion  or  remainder  may  well  enter,  because  the  tenant 
in  tail  at  the  time  of  the  feofiment  was  not  seised  of  the  freehold  and  in- 
heritance of  the  estate-tail,  but  of  another  estate  gained  by  disseisin.  But, 
in  the  first  case,  if  the  tenant  in  tail  afi;er  such  lease  for  years  had  only 
granted  the  reversion  in  fee,  and  the  lease  had  expired ;  though  the  grantee 
had  entered  in  the  life  of  the  tenant  in  tail ;  yet  this  had  made  no  discon- 
tinuance, because  neither  the  lease  for  years,  nor  the  grant  of  the  rever- 
sion, divested  any  estate,  but  passed  only  what  the  grantor  mi^t  lawftdly 
grant,  viz.,  an  estate  for  his  own  life. 

Mo.  pi.  336."  llVide  Co.  Lit.  333  b,  note  (1)  \\  ••  Co.  Lit.  347  a,  b,  333 ;  Sir  T.  Raym. 
37;  Co.  Lit.  333  b,  sect.  619. 

^^  If  tenant  in  tail  make  a  lease  for  the  life  of  the  lessee,  and  after  grant 
the  reversion  in  fee,  and  the  tenant  for  life  attorn ;  or,  if  he  by  indenture 
enrolled  bargain  and  sell  the  reversion,  and  then  the  tenant  for  life  die, 
and  the  grantee  enter  in  the  life  of  the  tenant  in  tail ;  this  is  a  discontinu- 
ance equivalent  to  a  feofiment,  and  puts  the  issue  and  those  in  remainder 
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or  rereTsion  to  their  several  formedons.  And  so  it  would  be,  if  the  tenant 
for  life  surrendered  to  the  grantee,  or  the  grantee  recovered  in  wa^te,  or 
entered  for  a  forfeiture  in  the  life  of  the  tenant  in  tail ;  the  grantor  by  the 
attornment  and  entry  comes  in  in  continuance  of  the  new  reversion,  which 
was  gained  on  makm^  the  lease  for  life.  But,  if  the  tenant  in  tail  had  died 
in  the  lifetime  of  the  lessee,  and  then  the  lessee  had  died,  and  the  grantee 
entered ;  yet  the  issue  or  those  in  remainder  or  reversion  might  well  enter 
upon  him ;  because  there  was  no  discontinuance  executed  in  the  life  of  the 
lessee  longer  than  for  the  life  of  the  lessee,  and  by  his  death,  that  being 
determined,  the  grantee,  who  primdfacie  took  only  during  the  continuance 
thereof,  has  no  nght  after  the  death  of  the  tenant  in  tail  to  enter  to  enlarge 
the  discontinuance.  And  though  such  grant  of  the  reversion  were  with 
warranty,  yet  it  would  be  all  one ;  for  the  estate  itself  to  which  the  war- 
ranty was  annexed  being  determined,  the  warranty  cannot  have  continu- 
ance or  enlarge  the  estate.  So,  if  after  the  death  of  the  tenant  in  tail  his 
issue  had  granted  the  reversion,  though  with  warranty,  and  the  tenant  for 
life  had  attorned,  and  died,  and  then  the  grantees  entered ;  yet  the  issue 
of  that  issue,  or  those  in  remainder  or  reversion,  might  well  enter  upon 
him ;  because  the  discontinuance  was  in  efiect  but  for  life ;  and  the  issue 
who  granted  the  reversion  not  seised  by  force  of  the  estate-tail., 

Co.  Lit.  333,  sect.  620,  621,  633,  339,  sect.  638. 

^^  If  tenant  in  tail  make  a  lease  for  life,  remainder  over  in  fee,  and  die 
in  the  life  of  the  lessee  for  life ;  yet  this  is  an  absolute  discontinuance,  and 
takes  away  the  entry  of  the  issue  or  those  in  remainder  or  reversion :  be- 
cause the  estate  for  life  and  remainders  make  but  one  estate,  and  all 
pass  by  the  same  livery.  So,  if  tenant  in  tail  make  a  lease  for  life,  and 
after  release  to  the  lessee  and  his  heirs,  this  is  an  absolute  discontinuance, 
because  the  whole  fee  is  executed  in  the  life  of  the  tenant  in  tail. 

Co.  Lit.  333  b. 

^^  It  is  a  rule  in  our  books,  that  the  estate-tail  cannot  be  discontinued 
but  where  he  who  makes  the  alienation  was  once  seised  by  force  of  the 
tail,  unless  it  be  by  reason  of  a  warranty :  as,  if  the  grandfather  tenant  in 
taU  be  disseised  by  the  father,  who  makes  a  feofiment  m  fee,  and  dies,  and 
then  the  grandfather  dies,  the  son  may  enter  upon  the'feofiee,  and  by  con- 
sequence so  may  they  in  remainder  or  reversion  in  their  turns.  For  here 
pan  be  no  discontinuance  of  the  estate-tail  or  remainders ;  because  the 
father  who  made  the  feofiment  was  not  seised  by  force  of  the  tail  but  of 
the  estate  gained  by  the  disseisin.  But,  if  the  feofiment  had  been  with 
warranlv,  this  had  wrought  tSe  efiect  of  a  discontinuance,  and  taken  away 
the  son's  entry  for  preservation  of  the  warranty,  and  to  prevent  circuity  of 
action.  So,  if  tenant  in  tail  be  disseised,  and  he  or  his  issue  after  his  death 
release  to  the  disseisor  with  warranty ;  this  in  efiect  amounts  to  a  discon- 
tinuance, and  takes  away  the  entiy  of  those  who  have  right ;  which  with- 
out the  warranty,  it  would  not  have  done ;  and  the  issue,  being  never 
seised  by  force  of  the  tail  without  such  warranty,  could  not  by  any  means 
have  discontinued  the  tail. 

Co.  Lit  365  a,  b,  333  b,  339  a,  b,  sect.  637,  601,  640,  641. 

^^Another  rule  is,  that  to  make  a  discontinuance,  the  alienee  must  be  in 
by  force  of  die  alienation  of  the  tenant  in  tail  himself,  and  not  of  any 
other.  Therefore,  it*  tenant  in  tail  makes  a  lease  for  life,  and  after  grants 
the  reversion  to  A,  and  the  lessee  attorns,  and  then  A  grants  this  reversion 
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to  fi,  and  the  lessee  attorns,  and  dies  in  the  life  of  tfie  tenant  in  tail ; 
though  B  entera,  yet  this  is  no  discontinuance,  because  B  is  not  in  of  the 
grant  of  the  tenant  in  tail,  But  of  A  his  grantee.     Quare  ratiamm. 

Co.  LiL  3S3  b. 

^^  A,  tenant  in  tail,  remainder  to  B  in  tail,  reversion  to  A  in  fee.  A  by 
indenture  enrolled  bargains  and  sells  the  lands  to  C  and  bis  heirs,  and  after 
levies  a  fine  thereof  to  C  and  bis  heirs.  C  enfeoSs  D,  and  then  A  dies 
without  issue,  and  6  enters.  It  was  adjudged,  that  by  the  bargain  and 
sale  to  C  he  had  only  an  estate  descendible  to  hun  and  his  heirs  during  the 
life  of  A,  and  also  the  reversion  in  fee  expectant  upon  the  estate-tail  of  B. 
Secondly^  That  the  fine  levied  after  made  no  discontinuance^  not  so  mucb 
as  a  divesting  or  displacing  of  the  remainder  to  B,  but  only  mured  to  cor- 
roborate the  estate  of  C,  and  by  force  of  the  statutes  4  H.  7,  and  32  H.  8, 
made  it  to  have  continuance  so  long  as  A  should  have  issue  of  his  body : 
and  that  it  operated  only  as  a  release  or  confirmation  upon  tbe  estate, 
which  passed  before  by  the  bargain  and  sale,  and  was  guided  hy  it.  But, 
if  the  fine  had  been  levied  before  the  bargain  and  sale,  or  before  the  en- 
rolment of  it,  this  had  made  a  discontinuance  of  the  estate-tail  and  remain- 
ders. Thirdly^  It  was  adjudged  that  the  feoflinent  of  the  conusee  made 
no  discontinuance  of  the  remainders  to  B,  so  as  to  take  away  his  entrv ; 
for  none  can  discontinue  the  reversion  or  remainders,  but  he  only  who 
hath  the  estate-tail ;  and  therefore  if  tenant  in  tail  grant  totwm,  sMum  suum 
to  one  who  makes  a  feoffment  in  fee,  this  will  not  take  away  (be  entry  of 
him  in  the  reversion  or  remainder :  and  here,  the  remainder  to  B  was  not 
so  much  as  divested  or  displaced,  for  the  conusee  had  but  a  fee  determin- 
able upon  the  death  of  A  without  issue,  and  also  the  reversion  in  fee :  and 
tiierefore  when  he  who  had  a  fee,  though  it  were  determinable,  gave  a 
fee,  this  did  no  wrong  to  the  heirs  of  A,  nor  by  consequence  to  B  in  re- 
mainder ;  as  a  feoffinent  by  tenant  for  life  or  in  tail  does,  who,  having  no 
fee  themselves,  cannot  give  a  fee  to  others  without  plucking  it  out  oi  the 
reversion  or  remainders ;  and  therefore  in  one  case  it  is  a  forfeiture  of  the 
estate  for  life,  and  in  the  other  a  discontinuance  of  the  estate-tail  and  re- 
mainders. But  here  it  is  no  wrong  or  discontinuance  to  either,  and  dier^ 
fore  the  entry  of  B  in  remainder  lawful. 

10  Co.  95,  Edward  t.  Seymours ;  1  Bulstr.  69,  mosme  case,  par  noame  Heywood 
T.  Smith. 

^^  A,  tenant  in  tail,  remainder  to  B  in  tail :  A  makes  a  lease  for  three  lives, 
warranted  by  32  H.  8,  and  dies  without  issue :  the  warranty  descends 
upon  B  who  was  his  heir.  It  was  held,  that  by  the  death  of  A  without  issue, 
the  lease  for  three  lives  was  determined  and  was  no  discontinuance,  nor  could 
bind  him  in  the  remainder ;  because  t£e  estate  out  of  which  it  was  de- 
rived was  at  an  end,  and  then  the  lease  to  which  the  warranty  was  annexed 
being  determined,  the  warranty  was  determined  also,  and  cannot  bar  him 
in  the  remainders.  And  Vau^an  says,  that  the  case  of  Salvin  v.  Clerk, 
in  which  it  is  reported,  that  such  lease  is  a  discontinuance,  and  that  there- 
fore a  subsequent  fine  with  warranty  by  the  tenant  in  tail,  which  on  his 
death  without  issue  descended  to  him  in  the  remainder  whose  estate  was 
discontinoed,  was  a  bar  of  the  remainders ;  Vaugfaan  says,  Aat  this  case 
is  all  false  and  misreported  ;  for  the  lease  being  warranted  by  32  H.  8^ 
was  no  discontinuance  or  tort ;  and  then  there  was  no  new  reversion  gained 
to  which  the  warranty  could  be  annexed ;  bat  being  annexed  to  the  estate- 
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tail,  detennined  ^widi  it,  as  did  the  lease,  and  so  could  not  touch  him  in  the 

remainder. 

Cio.  His.  69,  KoenT.  Cope;  8 Co.  34;  Co.  Lit.  333  m;  Vangh.  383*  aooord.  Cro. 
Car.  156 ;  Salm  t.  Clerk,  E^er,  48, 49,  emUra ;  but  there,  in  the  aiaj]p]i,iB  dted  1  Ed. 
6,  to  be  reeolTed  by  all  the  jastioefl,  that  such  lease  shall  not  bind  him  in  remainder. 
Hil.  40  Elix.  in  (5.  B.  Reere  t.  Cox,  adjudged  accordingly,  and  4  Mar.  accord,  per 

CUT. 

^^  Anodier  point  in  Salyin  v.  Clerk's  case  was  this :  A,  tenant  in  tail, 
remainder  to  B  in  fee.  A  makes  a  lease  for  three  lives,  warranted  by 
32  H.  8,  and  after  levies  a  fine  with  proclamations,  and  dies  without  issue. 
Fire  years  after  his  death  elapse,  and  then  die  lease  for  three  lives  expires. 
B  and  his  heirs  are  barred ;  because  the  right  to  have  formedon  in  re- 
mainder, admitting  such  lease  a  discontinuance,  or  to  enter,  if  it  were  not, 
accrued  immediately  on  die  death  of  A  without  issue ;  and  he  had  no  odier 
ri^t  after  the  determination  of  the  lease  for  three  lives  than  he  had  be- 
fore ;  for  by  the  death  of  A  without  issue,  that  lease,  or  the  rijdit  of  his 
continuance,  was  at  an  end.  And  this  differs  firom  the  case  of  a  mie  levied 
by  tenant  for  life ;  for  there,  he  in  the  remainder  or  reversion  hath  two 
titles,  one  to  enter  presently  for  the  forfeiture,  the  other  to  enter  within 
five  years  after  the  death  of  the  tenant  for  life,  when  the  remainder  or  re- 
version falls  into  possession ;  but  here  he  hath  but  one  tide,  viz.,  after  the 
dealh  of  the  tenant  in  tail  without  issue,  and  therefore  ou^ht  to  have  pur^ 
sued  it  by  entry  or  action  within  five  years  i^er  such  deam  without  issue. 

Cro.  Car.  156,  Salvin  ▼.  Cleik. 

<^  A,  tenant  in  tail,  remainder  to  B  in  fee.  A  makes  a  lease  for  three 
lives,  wstrranted  by  32  H.  8,  and  dies  without  issue ;  and  before  any  entiT| 
B  grants  his  remamder  by  fine.  And  if  the  conusee  might  enter  and  avoia 
the  lease,  was  the  question.  Dyer  and  Mead  held  he  might ;  because  by 
the  death  of  tenant  in  tail  without  issue,  the  lease  was  not  avoidable  only, 
but  absolutely  void,  the  estate  out  of  which  it  was  derived  being  deter- 
mined ;  and  the  lease  being  warranted  by  the  statute  made  no  discontinu- 
ance ;  for  if  it  had,  then  such  grant  of  the  remainder  before  avoidance  of 
the  lease  had  established  and  made  it  unavoidable. 

Godb.  9,  pi.  13. 

"  Another  rule  is,  that  none  can  discontinue  an  estate-tail  without  he 
also  discontinues  the  reversion  or  remainder ;  for  the  discontinuance  work- 
ing a  wrong,  and  passing  a  larger  estate  than  the  person  who  makes  it  has 
by  law  power  to  pass,  such  estate  must  be  made  up  out  of  the  reversion  or 
remainaer.  If  therefore  the  reversion  or  remainder  be  in  such  person  that 
the  tenant  in  tail  cannot  draw  it  out,  or  if  he  who  takes  the  estate  has  al- 
ready the  reversion  or  remainder,  so  that  there  is  no  occasion  to  draw  it 
out  for  making  good  the  estate  given  him  by  die  tenant,  there  the  alien- 
ation of  the  tenant  in  tail  makes  no  discontinuance ;  because,  for  want  of 
the  reversion  or  remainder,  he  deals  only  with  his  own  estate,  and  that 
being  in  tail,  he  can  give  no  more  thereof  than  for  his  own  life  only,  and 
by  consequence  after  nis  death  his  issue  may  well  enter. 

Co.  Lit  339,  sect  6S9. 

**  Therefore,  if  there  be  tenant  in  tail,  remainder  or  reversion  to  the 
kine,  and  the  tenant  in  tail  make  a  feoffment  in  fee,  a  »ft  in  tail,  or  a  lease 
for  me,  this  is  no  discontinuance ;  but  after  his  death  his  issue  may  enter ; 
for  the  remainder  or  reversion  being  in  the  king,  the  subject  cannot  by  any 
act  of  his  without  title  draw  it  forth,  and  then  whatever  estate  he  departs 

Vol.  VIII.— 54  2  n  2 
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with  must  be  wholly  derived  out  of  his  own  possession,  which  being  in 
tail  only,  he  can  dispose  no  more  thereof  than  for  his  own  life  only ;  and 
by  consec^uence  after  his  death  his  issue  may  well  enter.  But^  if  such  te- 
nant in  tail  had  suffered  a  common  recovery,  this  in  respect  of  the  sup- 
posed recompense  had  barred  the  estate-tail,  and  all  remamders  depending 
thereon,  except  the  remainders  or  reversions  to  the  king,  which  by  such 
feigned  recovery  and  recompense  could  not  be  touched.  So,  if  such  te- 
nant in  tail  had  levied  a  fine  with  proclamations  after  4  H.  7^  this  had 
bound  the  issue  by  virtue  of  that  statute,  but  made  no  discontinuance  either 
of  the  estates-tail  or  the  reversion  or  remainder  depending  thereon ; 
because  the  reversion  or  remainder  in  the  king  prevented  such  discon- 
tinuance for  the  reasons  before  given :  and  then  those  in  the  intermediate 
reversion  or  remainder  might  enter  after  the  death  of  the  tenant  in 
tail  without  issue,  as  if  no  such  fine  had  been  levied.  But  now  by 
34  H.  8,  c.  20,  it  is  provided,  that  where  the  king  gives  or  otherwise  pro- 
vides lands  to  one  in  tail,  no  feimed  recovery  by  assent  of  parties  bad 
against  such  tenant  in  tail  of  any  lands,  tenements,  &c.,  whereof  the  re- 
version or  remainder  at  the  time  of  such  recovery  is  in  the  crown,  shall 
bind  or  conclude  the  heirs  in  tail ;  but  that  after  the  death  of  such  tenant 
in  tail,  the  heirs  in  tail  may  enter,  the  said  recovery  or  any  other  thing 
done  or  suffered  by  or  against  such  tenant  in  tail  to  me  contrary  notwith- 
standing. Upon  which  last  words  this  statute  has  been  likewise  extended 
to  take  off  the  force  and  effect  of  the  fine  levied  by  such  tenant  in  tail  of 
the  gift  or  provision  of  the  king,  so  as  tiiat  the  same  shall  not  bind  the 
issue ;  though  Hobart  says,  this  was  an  oblique  and  indirect  strain  upon 
the  statutes.  For  the  statute  32  H.  8,  c.  36,  which  says,  that  that  statute 
shall  not  extend  to  fines  levied  by  tenant  in  tail,  the  reversion  being  in  the 
crown,  but  that  they  should  be  of  like  force  as  if  the  statute  had  not  been 
made ;  this  did  not  at  all  mend  the  case  of  the  issue  in  tail,  and  therefore 
that  slip  was  helped  by  the  judges  upon  the  words  of  the  following  statute 
of  34  H.  8 ;  upon  construction  of  which  statute  it  was  also  held,  that  all 
intermediate  reversions  or  remainders  to  common  persons  depending  on 
such  estate-tail  of  the  gift  or  provision  of  the  king,  whereof  the  reversion 
or  remainder  was  then  in  the  king,  were  preserved  likewise  against  such 
feigned  recovery  by  the  tenant  in  tail  in  possession ;  for  their  remainder  or 
reversion  being  barrable  at  common  law,  in  regard  the  estate-tail  whereon 
they  depended  was  barred,  now  that  statute  having  made  provision  against 
barring  such  estate-tail  in  possession,  by  consequence,  preserves  also  the 
remainders  or  reversions  depending  thereon. 

Co.  Lit.  373  b,  335;  Dyer,  33  a;  Plow.  555  a;  Poph.  63;  Brook,  tit  Jiasuranee^ 
6,  tit.  Fines  levy,  131,  tit.  DueorUinuance  if  Ponemon,  3,  tit.  Beeovery,  31  b, 
tit.  Tailj  41;  Bendlow,  333;  Plow.  354;  Co.  878;  Hob.  333;  3  Co.  19;  Mo.  pi.  359; 
Jackson  v.  Darcy,  3  Leon.  57,  and  4  Leon.  40,  meame  case;  Co.  Lit  373,  373.*'  ||0n 
this  Stat,  vide  Co.  Lit  373  b,  n.  3 ;  Cruise  on  Rec.  (3d  edit)  355 ;  5  Cm.  Digest,  c. 
13,  8.  9.|| 

"  But  this  stat.  34  H.  8  extends  only  to  estates-tail  of  the  gift  or  pro- 
vision of  the  king ;  therefore,  if  a  common  person  by  deed  enrolled  gives 
lands  to  A  in  tail,  remainder  to  B  in  tail,  remainder  to  the  kin^  in  fee  ; 
or,  if  one  who  hath  a  remainder  in  fee,  except  upon  an  estate-tad  of  the 
gift  of  a  common  person  by  deed  enrolled,  grant  such  remainder  or  rever- 
sion to  one  for  life,  or  in  tail,  remainder  to  the  king  in  fee,  and  the  tenant 
in  tail  in  possession  after  suffers  a  common  recovery ;  this  bars  all  but  the 
remainders  to  the  king,  as  it  did  at  common  law.     So,  if  he  levies  a  fine 
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with  proclamations,  this  binds  the  issue  as  it  did  before ;  but,  neither  the 
king,  nor  those  who  hare  an  intermediate  reversion  or  remainder ;  be- 
cause it  makes  no  discontinuance,  as  has  been  shown. 

2  Co.  15;  Mo.  195,  Wiseman's  case;  3  Co.  52;  Mo.  345  b,  Sir  Hugh  Cholmley's 
ease ;  Co.  Lit.  373 ;  Yelv.  149 ;  Poole  t.  Needham,  3  Co.  41 ;  10  .Co;  39 ;  1  Leon* 
85;  Cro.  Car.  430. 

^^  The  king  ^ve  land^  to  one  in  tail,  saving  the  reversion  to  himself: 

the  donee  is  disseised,  and  the  disseisor  levies  a  fine  with  proclamations, 

and  five  years  pass.     Walmsley  held,  this  bound  only  the  issue,  in  whose 

time  the  fine  and  non-claim  was,  and  that  his  issue  were  at  liberW  to  enter 

after  his  death  by  the  statute  34  H.  8.     And  though  my  Lord  Coke  cites 

this  case  to  be  resolved  contrary,  yet  this  is  held  in  other  books  not  to  be 

law ;  for  that  would  open  an  easy  way  to  get  out  of  the  statute ;  and  there* 

fore,  where  such  donee  in  tail,  the  reversion  being  in  the  king,  bargained 

and  sold  the  lands  to  one  and  his  heirs,  and  died,  and  the  vendee  levied 

a  fine,  and  five  years  passed  without  claim  by  the  issue ;  yet  the  court 

seemed  to  be  of  opinion,  that  such  issue  was  not  bound ;  and  if  it  were, 

that  yet  clearly  his  issue  would  be  at  large,  and  not  bound  by  the  fine. 

Mo.  pi.  665;  Cro.  Eliz.  595;  Stratfield  t.  Dorer,  Co.  Lit.  373,  eonirdf  1  Sid.  166; 
1  Keb.  630,  Loyd  v.  Pollard. 

^^  Other  diversities  there  are  upon  the  said  statute,  which  being  not  to 
the  present  purpose,  I  shall  pass  over,  referring  you  to  the  books  where 
they  may  be  seen. 

Co.  Lit.  373  b,  and  the  books  there  cited. 

"  Another  case  wherein  there  can  be  no  discontinuance  of  the  estate-tail 
unless  the  reversion  or  remainder  be  also  discontinued,  is  this:  if  tenant  in 
tail  enfeoffs  him  in  the  intermediate  reversion  or  remainder,  this  is  no  dis- 
continuance, but  that  after  his  death  the  issue  in  tail  may  well  enter ;  be- 
cause the  livery  being  made  to  him  who  had  the  intermediate  reversion  or 
remainder,  cannot  be  supposed  to  give  him  what  he  had  already,  or  to 
draw  out  an  estate  from  him  only  to  give  it  him  again  eo  instanti;  there- 
fore, such  livery  being  made  of  the  possession  can  pass  only  so  much 
thereof  as  the  tenant  in  possession  had  power  to  depart  with ;  and  that 
being  for  his  own  life  oiiJy,  leaves  his  issue  at  liberty  to  enter  after  his 
death.  But,  if  A  were  tenant  in  tail,  remainder  to  B  in  tail,  remainder  or 
reversion  to  C  in  fee,  and  A  make  a  feofiment,  gift  in  tail,  or  lease  for  life 
to  C,  this  discontinues  the  estate-tail  and  the  remainders  depending  there- 
on;  because  there  is  room  for  the  tortious  operation  of  the  livery  upon  the 
first  estates,  before  it  comes  to  the  last  remainder  or  reversion  in  fee ;  and 
whether  that  be  discontinued  or  not,  yet  the  force  of  the  liveiy,  reaching 
beyond  the  estate-tail  in  possession,  must  be  a  discontinuance  thereof 
and  of  the  next  remainder  depending  thereon,  since  it  can  have  no  other 

efiect. 
Co.  Lit.  335  a,  sect.  639;  9  Ed.  4,  34 ;  Plow.  559 ;  1  Co.  140. 

'^  If  tenant  in  tail  make  a  lease  for  his  own  life,  remainder  to  the  donor 
in  fee,  this  is  no  discontinuance ;  because  the  lease  for  his  own  life  being 
lawfiil,  the  limitation  over  to  the  donor,  who  had  the  fee  before,  could 
make  no  discontinuance.  For  that  would  be  to  make  the  limitation  to  him  by 
way  of  remainder  work  stronger  than  an  immediate  feofiment  to  them : 
ana  then  he  having,  in  the  lease  for  his  own  life,  given  away  all  that  he 
had,  the  limitation  over  is  void.  But  if  the  lease  had  been  for  another 
man's  life,  with  remainder  to  the  donor  in  fee,  this  had  been  a  discontinu- 
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ance;  because  such  lease,  beme  more  than  he  could  lawfoUy  make, 
plucked  out  of  the  reversion  of  me  donor  to  serve  and  apply  such  lease ; 
and  then  the  limitation,  which  he  afterwards  makes  to  Uie  d<Mior,  being 
derived  out  of  such  new  fee  gained  by  the  first  liveiy,  carries  on  the  dis- 
continuance as  against  the  issue  in  tail. 
Dyer,  8,  pi.  16. 

^*  If  tenant  in  tail  enfeoff  the  donor  and  a  stranger,  this  is  a  discontinu- 
ance of  the  whole  land;  because  they  take  as  joint-tenants,  whereof  each 
is  seised  per  my  et  per  UnU. 

Co.  Lit.  335  a;  Dyer,  19. 

"  Another  way  whereby  those  in  reversion  or  remainder  might  at  com- 
mon law  have  remedy  upon  a  recovery,  with  or  without  title  had  against 
tenant  for  life,  in  dower,  or  by  the  curtesy,  if  such  tenant,  being  impleaded, 
would  not  vouch  or  pray  in  aid  of  those  in  remainder  or  reversion,  or  they 
had  no  notice  time  enough  to  come  in  to  pray  to  be  received,  was  by 
bringing  a  writ  of  error  to  reverse  the  judgment  given  a^inst  such  tenant 
for  life,  if  there  were  error  in  it,  not  otherwise.  But  this  they  could  not 
have  till  after  the  death  of  such  tenant  for  life,  unless  they  came  in  by  way 
of  voucher,  aid  prier,  or  resceit,  for  then  being  parties  to  the  record  might 
have  had  such  writ  of  error  presently.  And  when  the  statute  of  W.  2 
divided  the  fee  conditional  into  a  fee-tail  whereon  a  reversion  or  remain- 
der might  depend,  the  judges  extended  the  remedy  which  the  common 
law  gave  by  writ  of  error  to  those  in  remainder  or  reversion  expectant  on 
such  estate-tail  after  the  death  of  the  tenant  in  tail  without  issue ;  but  the 
judgment  against  the  tenant  for  life  divesting  the  reversion  or  remainder, 
so  that  he  could  not  after  grant  or  transfer  it  over  to  any  person,  and  it 
being  doubtful  whether  he  could  punish  waste  after  such  recovery  had, 
therefore  the  statute  of  9  R.  2,  c.  3,  gave  him  in  the  reversion  or  remainder 
expectant  on  such  estate  for  life  a  writ  of  error  or  attaint  in  the  life  of  the 
tenant  for  life.  And  if  the  judgment  be  reversed,  the  tenant  for  life  is  to 
be  restored  to  the  possession  and  mesne  profits,  unless  the  plaintiff  in  error 
can  prove  that  he  was  of  covin,  and  assent  that  the  demandant  should 
recover;  for  then  restitution  is  to  be  made  of  the  possession  and  mesne 
profits  to  the  plaintiff  in  error.  And  this  proves  that  the  parliament  held 
such  covin  or  recovery  a  forfeiture  of  the  estate  for  life,  otherwise  it  would 
have  been  hard  to  have  given  the  possession  and  mesne  profits  to  him  in 
the  remainder  or  reversion  during  the  life  of  the  tenant  for  life.  But  though 
it  was  a  forfeiture,  yet,  as  it  aopears  before,  if  it  were  not  erroneous,  no 
sufficient  remedy  was  provided  for  him  in  the  reversion  or  remainder  to 
take  advantage  thereof,  till  32  H.  8,  and  14  Eliz.  And  if  it  were  errone- 
ous, yet  till  mis  statute  he  could  not  reverse  it  till  after  the  death  of  the 
tenant  for  life.  But  this  statute  making  no  mention  of  recoveries  against 
tenant  in  tail,  they  remain  still  as  they  were  after  the  making  of  the  statute 
de  dofds  ;  and  those  in  reversion  or  remainder  expectant  thereon  can  have 
no  writ  of  error  of  an  erroneous  judgment  given  against  the  tenant  in  tail, 
till  after  his  death  without  issue ;  nor  can  they  be  received  upon  the  statute 
of  W.  2,  c.  3,  which  gives  the  resceit,  bec&use  the  estate-tail  is  looked 
upon  as  an  inheritance  which  by  possibility  may  endure  for  ever:  and 
therefore  during  the  continuance  of  it  those  m  reversion  or  remainder  are 
little  regarded. 

Co.  3,  374,  F.  R.  dl  E.  99  d ;  Palm.  3d6,  329,  330, 345, 353,354;  3  Co.  61 ;  8  Inst. 
345 ;  10  Co.  44 1 ;  1  Co.  64 ;  1  Roll.  R.  301,  &c. 
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^^  I  shall  put  but  one  case  to  show  what  is  a  sufficient  error  for  those  in  re- 
mainder or  reversion  expectant  upon  an  estate-tail  to  take  advantage  of  by 
writ  of  error,  and  how  such  writ  of  error  may  be  barred  or  prevented  by 
the  tenant  in  tail. 

^^  A  having  issue  three  dauehters,  B,  C,  and  D,  makes  afeofiinent  to  the 
use  of  himseu  for  life,  remainder  to  B  in  tail,  remainder  to  himself  in  tail 

feneral,  remainder  to  himself  in  fee ;  and  dies.  B  enters,  and  takes  a 
usband,  and  thev  both  levy  a  fine  with  warranty  against  B  and  her  heirs, 
B  being  then  within  age ;  and  after  a  common  recovery  is  suffered  with 
voucher  of  B  and  her  husband,  who  appeared  by  attorney,  and  vouched 
over  the  common  vouchee ;  and  so  a  common  recovery  is  had,  and  the  use 
declared  to  the  husband  and  his  heirs,  B  being  still  under  age :  then  B 
dies  without  issue,  and  five  years  passed  after  her  death ;  and  now  a  writ 
of  error  was  brought  by  C  and  D  against  one  who  claimed  under  the  hus- 
band to  reverse  this  recovery,  and  be  let  in  by  their  formedon  in  remain- 
der to  avoid  the  discontinuance  wrought  by  the  fine  for  two  parts  of  the 
land ;  and,  after  argument,  it  was  held  by  all  the  court. 

Palm.  224 ;  Daicy  t.  Jackson,  1  Roll.  R.  301,  S.  C.  by  the  name  of  Holland  v.  Soe, 
3  Roll.  R.  86,  S.  C.  quoad  fint  part  only. 

"  Ursty  That  the  appearance  of  an  infant  by  attorney  was  error,  and  as 
if  the  attorney  had  appeared  without  warrant ;  for  an  infant  cannot  give 
him  authority  adperdendum  et  lucrcmdum  for  him  as  the  warrant  of  attor- 
ney purports :  but  an  infant  might  always  appear  by  guardian  assigned 
either  by  the  court  or  by  writ  out  of  Chancery ;  and  such  guardian  hath  his 
warrant  firom  the  court,  not  firom  the  infant,  and  ought  to  oe  one  of  an  es- 
tate ;  for  if  he  misbehaves  himself,  an  action  of  desceit  lies  against  him. 
And  though  B  here  had  a  husband,  yet  he  cannot  make  an  attorney  for  his 
wife  in  a  matter  which  concerns  her  inheritance,  for  then  he  might  defeat 
her  of  her  inheritance,  especially  in  a  common  recovery,  which  is  now  but  a 
common  assurance,  and  their  coming  in  as  vouchees  makes  it  the  stronger, 
for  the  vouchee  loses  all  the  right  to  the  land,  and  gives  recompense  to  the 
tenant. 

Palm.  225, 228, 244, 250, 251."  yS  Bank  of  the  United  States  t.  Ritchie,  8  Peters,  128 ; 
Stoolfoos  V.  Jenkins,  12  Serg.  &  R.  403;  Sliver  v.  Shelhack,  1  Dallas,  165;  Moore  t. 
M«£wen,  5  Sei|r.  &  R.  373.8^ 

^^  Secondly  J  It  was  held  by  all  but  Haughton,  J.,  that  though  by  the  fine 
the  remainder  was  discontinued  and  put  to  a  right,  and  the  erroneous  reco- 
very was  suffered  after,  yet  those  who  had  such  right  only  at  the  time  of 
the  recovery  shall  have  a  writ  of  error  to  reverse  it ;  for  as  by  such  reco- 
very, if  good,  their  right  shall  be  bound  by  reason  of  the  recompense  ;  so, 
if  erroneous,  they  shaU  have  error  to  reverse  it.  And  if  it  were  otherwise, 
no  common  recovery  would  ever  be  reversed,  for  they  always  make  a  feoff- 
-  ment  in  fee,  or  levy  a  fine  first,  in  order  to  have  double  voucher ;  and  those 
in  remainder  or  reversion  have  privity  in  right,  though  not  in  fact,  by  rea- 
son of  the  discontinuance  ;  and  as  those  who  have  but  a  right  of  a  remain- 
der or  reversion  shall  take  advan^ge  of  the  forfeiture  of  a  right  of  a  par- 
ticular estate,  so  shall  those  who  have  but  a  right  of  a  remainder  or  rever- 
sion have  error  or  attaint  upon  erroneous  recovery  had  against  one  who  had 
but  a  right  of  an  entail,  5  Ed.  3,  43,  6,  4.  And  by  the  voucher  of  the 
tenant  in  tail,  he  comes  in  in  privity  of  the  estate-tail,  and  revives  the  re- 
mainders to  give  them  the  recompense  in  value,  without  which  they  would 
not  be  barred.  And  thou^  here  the  plaintiffs  cannot  be  restored  to  die  land 
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by  the  reversal  of  the  recoveiy,  yet  they  will  be  restored  to  all  they  have  lost 
by  it,  viz.,  their  rieht  to  have  formedon  in  remainder  to  avoid  the  discon- 
tinuance wrought  by  the  fine.  They  agreed,  if  the  remainder  had  not 
been  in  esse  at  the  time  of  the  recovery,  but  in  abeyance  only  as  to  the 
ri^t  heirs  of  J  S,  there,  though  J  S  died  after,  yet  his  heir  should  not  have 
error  of  a  recovery  suffered  by  tenant  in  tail :  7  Ja.  Zouch  v.  Bamfield. 
So,  of  a  remainder  to  the  eldest  son  of  A,  who  hath  an  estate  for  life  ;  if  A 
suffers  an  erroneous  recoveiy,  a  son  bom  after  shall  not  reverse  it ;  other- 
wise, when  the  remainder  was  tn  esse  at  the  time  of  the  recovery,  as  here, 
though  turned  to  a  ri^ht.  But  Uaughton,  J.,  held,  that  the  plaintiff  having 
only  right  of  a  remamder  in  fact,  i£ould  not  have  a  writ  of  error,  unless 
their  remainders  had  been  turned  to  a  right  by  disseisin  of  the  tenant  in  tail, 
or  such  like  tort ;  and  that  the  privity  of  the  remainders  by  the  tenant  in  tail 
coming  in  as  vouchee,  was  only  restored  to  be  barred  and  have  recom- 
pense over,  but  not  to  be  de/acto  restored  to  their  estates. 

Palm.  336,  339,  330,  845,  346,  353,  354,  316;  1  Co.  67,  7  Ja.  Zouch  t.  Bamfield ; 
Palm.  337, 351. 

^^  Thirdly^  It  was  held  by  all  the  court,  that  the  infant  appearing  in  this 
case  by  attorney  was  such  an  error  as  those  in  remainder  may  take  advan- 
tage of,  Uiough  strangers  in  blood ;  for  this  writ  of  error  is  not  to  reverse 
the  recovery  for  the  infancy  of  the  feme  covert,  but  because  it  was  suffered 
by  attorney  without  warrant,  the  infant  having  no  power  to  make  any  war- 
rant, and  therefore  it  was  not  voidable  only,  but  absolutely  void  ;  for  the 
making  of  the  warrant  of  attorney  is  an  act  of  the  party  in  paisj  without  ex- 
amination of  the  justice,  though  die  appearance  by  attorney  after  be  record- 
ed by  the  court.  And  upon  showing  this  in  a  writ  of  error,  the  defendant 
must  plead  that  she  was  of  full  age  at  the  time  of  making  the  warrant,  and 
the  other  must  take  issue  upon  it,  and  so  it  shall  be  tried  per  paisj  not  by 
inspection.  And  cases  were  cited,  that  those  in  remainder  may  have  error 
for  the  infancy  of  the  tenant  in  possession.  But  they  agreed,  that  for  avoid- 
ing a  feoffment  made  by  the  infant  there  ought  to  be  privity  of  blood,  and 
that  privity  in  estate  was  not  sulSScient ;  but  here,  by  the  voucher  of  the 
tenant  in  tail  the  remainders  were  so  received  for  the  sake  of  the  recom- 
pense in  value,  that  they  were  quasi  parties  to  the  record. 

Palm.  336,  331,  307,  338,  346,  351,  354 ;  3  Co.  30  b,  43  Eliz.  Hobby  y.  Daniel; 
35  Eliz.  fi.  R.  Roll.  407,  Carney's  case ;  8  Co.  48. 

"  Fourthly y  It  was  held  by  alhthe  court,  that  notwithstanding  the  objec- 
tion that  the  warranty  upon  the  fine  could  not  bind  this  title  to  the  writ  of 
error  upon  the  recovery,  being  matter  subsequent  and  suffered  after  the 
warranty,  that  yet  this  warranty  descending  on  the  plaintiffs  in  remainder 
was  collateral  for  two  parts,  and  for  these  two  parts  barred  them  of  their 
writ  of  error.  For  though  the  recovery  was  suffered  after  the  warranty, 
yet  their  title  to  the  remamders  was  prior  to  the  warranty ;  and  it  is  in  vir- 
tue of  that  title  they  seek  to  reverse  the  recovery.  And  by  the  descent  of* 
the  warranty  their  title  to  the  remainder  was  divested  and  turned  to  a  right 
But,  if  the  remainder  be  barred,  so  is  their  title  to  a  writ  of  error  to  be  re- 
stored to  that  remainder ;  for  the  remainder  being  barred,  which  is  the 
principal,  the  writ  of  error,  which  is  but  accessaiy  and  depending  thereon, 
IS  barred  likewise.  And  a  case  was  cited,  7  &  o  Ja.,  where  father  tenant 
for  life,  remainder  to  his  son  in  fee,  the  father  levied  a  fine  with  warranty 
to  a  stranger  to  the  use  of  himself  for  life,  remainder  to  his  son  for  life,  re- 
mainder over  in  fee,  and  died.     It  was  resolved,  that  because  the  son  had 
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not  entered  in  the  life  of  his  father,  but  suffered  the  warranty  to  descend 
upon  him,  that  now  this  had  crushed  his  ri^ht  to  the  remainder  in  fee,  and 
he  must  be  contented  with  the  estate  for  life.  And  though  in  the  princi- 
pal case,  upon  the  recovery  against  the  conusee,  he  had  judgment  to  reco- 
ver in  value  against  B,  and  therefore  (as  objected)  the  warranty  was  exe- 
cuted and  satisfied  by  the  recompense  in  value,  and  that  no  revoucher  can 
be ;  yet  it  was  held,  first,  that  it  does  not  appear  that  any  actual  recom- 
pense was  had ;  secondly,  the  voucher  upon  Ae  recovery  was  no  execution 
of  the  warranty,  because  the  recovery  was  part  of  the  same  assurance,  and 
made  in  affirmance  of  it ;  and  therefore  the  warranty  upon  the  fine  continues 
still  unsatisfied ;  thirdly,  admitting  it  were  satisfied,  so  that  he  could  not 
revouch,  yet  he  may  rebut  by  force  of  it ;  and  here  it  is  pleaded  by  way  of 
rebutter.  Also  it  was  held,  that  though  by  this  writ  of  error  the  land  is 
not  directly  demanded,  yet  it  is  obliquely  and  by  implication.  And  a  re- 
turn of  aU  one's  right  in  the  land  will  be  a  bar  of  a  writ  of  error,  and  the 
warranty  here  may  be  pleaded  for  avoiding  circuity  of  action. 

Palm.  227,  231,  235,  238,  248,  252.'^  fiK  collateral  warranty  of  the  ancestor,  with 
sufficient  real  assets  descending  to  the  heirs,  will  har  the  heirs  from  recoverinff  the 
lands  warranted,  in  Pennsylvania.  Eshelman  v.  Hoke,  2  Yeates,  509;  S.  C,  4  Dall. 
168.0r 

^^  Fifthly^  It  was  held  by  all,  that  the  fine  with  proclamations  and  five 
years'  non-claim  afler  the  death  of  B  without  issue,  had  been  a  bar  of  this 
writ  of  error,  if  it  had  been  relied  on ;  but  there,  defendant  after  he  had 
pleaded  the  fine  with  proclamations  concludes  unde  petit ^  &c.,  if  against 
the  fine  containing  such  warranty  plaintiff  ought  to  have  a  writ  of  error, 
and  so  hath  relied  upon  the  warranty,  not  upon  the  fine  with  proclama- 
tions ;  and  he  having  election  to  rely  either  upon  the  one  or  the  other,  by 
relying  upon  the  one  hath  waived  the  other,  and  therefore  it  shall  be  in- 
tended only  a  fine  at  common  law  without  proclamations,  which  only  dis- 
continues, but  does  not  bar  any  ridit.  JfoUi.  In  this  case  it  was  after  held 
by  Doddridge,  J.,  and  Leigh,  C.  J.,  that  for  so  much  of  the  estate  as  was 
limited  in  use  to  the  feme  the  warranty  was  extinguished  and  gone,  and 
so  plaintiff  had  judgment  for  all  the  point  of  the  warranty,  being  the  only 
point  wherein  the  court  was  against  him.  And  if  the  warranty  were  out 
of  the  way,  he  must  have  judgment  for  all.  But  quare  here,  for  the  use 
is  to  the  husband  and  his  heirs,  and  the  warranty  was  against  the  feme  and 
her  heirs,  and  therefore  this  seems  a  mistake  of  putting  the  case. 

Palm.  227,  232,  335,  240,  243,  247. 

"  As  to  such  acts  of  the  tenant  in  possession  as  work  no  divesting  of 
displacing  of  the  remainders  or  reversions,  and  by  consequence  no  bar  or 
discontinuance,  this  has  already  appeared  in  part,  and  I  shall  only  put  two 
or  three  cases  more  for  further  illustration  thereof. 

"  If  there  be  tenant  for  life,  remainder  to  the  king  for  life,  remainder  to 
another  in  fee,  and  the  tenant  for  life  make  a  feoffment  in  fee ;  this  works 
no  divesting  or  displacing  of  the  remainder  to  the  king,  nor  by  consequence 
of  the  remainder  depending  thereon,  but  passeth  only  his  own  estate  for 
life.  And  yet  this  amounts  to  a  forfeiture  whereof  the  king  may  take  ad- 
vantage ;  because,  by  making  liverj^  thereof  in  fee,  he  hath  done  as  much 
as  in  him  lay  to  defeat  and  disinherit  the  king  of  his  remainders,  which  is 
always  a  sufficient  cause  for  the  forfeiture  oi  a  particular  estate.  So,  if 
tile  king  make  a  lease  for  years,  and  the  lessee  make  a  feoffment  in  fee, 
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tlds  u  a  foifeiture  of  the  term ;  and  yet  the  rerendon  is  not  drawn  out  of 
the  long. 
1  Co.  76  b ;  Co.  Lit  951  a;  Poph.  30. 

*^  If  tenant  for  life,  the  reversion  or  remainder  to  &e  kin^  be  pleaded  in 
a  priBdpt^  and  a  recoTery  be  had  against  him  by  assent,  without  title,  diis 
does  not  divest  the  remamder  or  reversion  of  the  king ;  because  being  by 
assent,  and  without  title,  it  is  but  in  the  nature  of  a  conveyance,  -miicn 
cannot  take  away  the  king's  inheritance.  But,  if  such  recovery  were  upon 
good  title  and  without  covin,  this  would  divest  the  king's  remainders  or 
reversion,  because  the  jud^ent  is  matter  of  record,  and  no  ¥rrong  is  done 
to  the  kin^ ;  as,  if  a  disseisor  recovers  against  the  tenant  for  life,  and  en- 
ters, by  this  he  defeats  the  king's  remainder. 

1  Co.  16;  SCo.  53. 

^^  If  tenant  for  life  of  rent  or  services  on  a  prac^  brouebt  against  him 
pleads  to  the  right,  or  confesses  the  action,  &c.,  or  grants  £em  in  fee,  this 
is  no  forfeiture  to  him  in  the  remainder  or  reversion ;  because  they  cannot 
by  any  act  of  the  particular  tenant  be  drawn  out  of  him  in  the  remainder 
or  reveraon,  or  be  conveyed  for  any  longer  time  than  such  particular  te- 
nant hath  interest  therein.  Wherein  there  is  a  diversity  between  land, 
houses,  and  other  things  which  lie  in  livery,  as  appears  before,  and  rents, 
commons,  advowsons,  remainders,  or  other  tilings,  which  lie  in  grant  only. 
For  if  tenant  in  tail  of  such  thin^  as  lie  in  grant,  by  deed  or  fine  grant 
them  to  one  and  his  heirs,  yet  this  is  no  discontinuance ;  but  the  issue  in 
tail,  or  those  in  rejnainder  or  reversion,  may  distrain  for  the  rent,  use  the 
common,  present  to  the  church,  or  enter  into  the  land ;  or  they  may,  if 
they  will,  admit  themselves  out  of  possession,  and  bring  their  rormedon. 
But  then,  a  lineal  warranty  with  assets,  or  a  collateral  warranty  without 
assets,  will  be  a  bar  to  them,  and  therefore  it  is  more  dangerous  to  bring 
such  action. 

15  Ed.  4,  9 ;  Co.  Lit.  351 ;  3  Leon.  61 ;  4  Leon.  136 ;  Ca.  385 ;  Co.  Lit.  337, 333  a, 

tect.  608,  615,  616,  617 ;  Poph.  63."  UVide  Co.  Lit.  371  b,  n.  (1).D  0A  conTerance 
in  fee  by  a  tenant  by  the  curtesy  is  not  a  forfeitu  e  of  his  estate.  M^Kee  t.  Pfoat, 
3  Dall.  489.  But  a  common  recovery  suffered  by  a  tenant  for  life  works  a  forfeiture  of 
the  particular  estate.    Stump  v.  Finlay,  3  Rawle,  168.0f 

'^  Another  diversity  is,  between  such  things  as  lie  in  grant  and  are  in 
esseyOnd  such  things  as  lie  in  grant  and  are  newly  created:  as,  if  tenant 
in  tail  of  land  grant  thereout  a  rent,  common,  &c.,  to  one  and  his  heirs, 
yet  this  is  absolutely  determined  by  the  dea^  of  the  tenant  in  tail  upon 
the  construction  of  the  statute  de  dams. 

3  Co.  85 ;  Co.  Lit.  377. 

^^  If  one  let  lands  to  A  for  life,  and  A  let  tbe  same  lands  to  B  for  years, 
and  after  grant  the  reversion,  yet  the  grantee  hath  an  estate  but  for  term  of 
life  of  the  grantor,  and  there  is  no  divesting  of  the  first  reversion,  nor 
cause  of  foifeiture  ;  because  b^  such  erant  nothing  passed  but  the  estate 
which  the  grantor  had.  So,  if  A  had  in  this  case  released  or  confirmed 
the  land  to  B  and  his  heirs,  yet  he  would  have  only  an  estate  for  the  life  of 
A,  and  no  forfeiture  or  divesting  of  the  first  reversion. 

Co.  Lit.  330,  sect.  609,  610. 

^^  I  come  now  to  consider  the  acts  of  the  tenant  in  possession  jointly,  or 
with  the  concurrence  of  him  in  the  remainders  or  reversion,  whereof  some 
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"  A  tenant  for  life,  lemainder  to  B  in  tail,  remainder  to  C  in  tail,  or  in 
fee.  A  and  B  join  in  a  line  come  ceo,  &c.,  to  D  in  fee,  -who  grants  and 
renders  a  rentcharge  to  A  for  life :  B  dies  without  issue  :  then  C  enters ; 
and  A  distrains  and  avows  for  the  rent.  It  was  adjudged  lawful ;  for  this 
fine  made  no  discontinuance  either  of  the  first  or  second  remainder,  but 
each  of  them  give  only  what  he  might  lawfully  give,  viz.,  A  his  estate  for 
life,  and  B  a  fee  determinable  upon  his  death  witbout  issue  ;  and  the  re- 
mainder to  C  was  not  divested  or  discontinued  by  tiie  fine  ;  and  by  conse- 
quence no  forfeiture  of  the  estate  for  life  was  wrought,  by  reason  he  in  the 
remainder  in  tail  joined  therein.  And  there  it  was  held,  that,  if  need 
were,  to  prevent  a  forfeiture,  it  should  be  construed  first  the  grant  of  B  of 
bis  remainder,  and  then  the  grant  of  A  of  his  estate  for  life.  It  was  like- 
wise held  in  the  same  case,  that  tf  A  and  B  had  joined  in  a  feofiinent  by 
deed,  this  would  be  no  discontinuance  or  divesting  of  ftie  remainders  or 
reversion,  but  that  each  should  be  said  to  pass  only  what  they  might  law- 
fully depart  with  :  and  that  if  B  died  without  issue,  yet  the  feo9ee  should 
hold  during  the  life  of  A.  But  some  books  hold  this  case  of  the  feoffment 
to  be  different  fium  the  fine,  and  though  the  fine  makes  no  discontinuance, 
yet  the  feoffment,  they  think,  does.  And  it  was  held  in  the  principal  case, 
that  if  the  feoffinent  were  by  parol,  it  would  operate  as  the  surrender  of  A, 
and  the  feo9ment  only  of  B,  which  would  discontinue  the  estate-tail  and 
remainder.  For  in  such  case  it  cannot  inure  otherwise ;  because  unless 
the  remainder  comes  into  possession  by  the  accesaon  of  the  estate  for  life, 
it  would  not  pass  at  all ;  for  a  remainder,  as  such,  cannot  pass  by  parol 
without  deed ;  and  therefore  to  make  B's  joining  of  any  effect,  it  must  be 
taken  to  be  the  surrender  of  A,  and  the  feoffment  of  B.  But  a  case  was 
there  cited,  41  Ed.  3,  21  &  41  Ass.  pi.  2,  where  A  was  tenant  for  life,  re- 
mainder to  B  in  tail,  and  A  made  a  feoffment  in  fee  to  B  and  his  wife, 
who  survived  B,  this  was  held  a  forfeiture  of  A's  estate  for  life,  and  that 
D  in  remainder  might  enter  :  because  between  baron  and  feme  there  are 
no  moieties,  and  the  wife  surviving  is  in  of  the  whole  by  A  the  feoffor, 
whose  feoffment  divested  and  displaced  the  remainder  to  D,  and,  by  con- 
sequence, made  a  forfeiture  of  A's  estate  for  life.  So,  where  tenant  for 
life,  and  he  in  the  remainder  for  life,  join  in  a  feoffment,  though  by  deed, 
yet  this  is  a  forfeiture  of  both  their  estates,  for  which  he  in  me  next  re- 
mainder may  enter  presently ;  because  both  of  them  joined  in  the  tortious 
act  which  divested  the  remainders. 

1  Co.  76,  Bredon'a  case;  Hob.  337,  37B;  6  Co.  16a,Treport'B  case;  Co.  Lit  303 
b;  IRolLAbT.esSjpl.T,  8."  ||AndTidenota(l),Co.  Lib  303  b;||  "Sid.B3,MS.;  Co. 
Lit3Sla,30S;  Hol>.Si77;  Dyer,  339  a;  1  Lean.  369;  I  Roll.  Abi.  B65,  pi.  8. 

"  If  A  be  tenant  for  life,  remainder  to  B  in  tail,  remamder  to  C  in  fee  ; 
A  make  a  feoffment  in  fee  to  C  ;  this  divests  and  displaces  the  remainder 
of  B,  and  is  a  forfeiture  for  which  he  may  enter.  So,  if  A  were  tenant 
for  life,  remainder  to  fi  in  tail,  remainder  to  C  in  tail,  remainder  to  D  in 
fee,  and  A  make  a  feoffment  in  fee  to  B,  who  dies  without  issue,  C  may 
enter  for  the  forfeiture ;  for  the  livery  divested  his  remainder,  and  6 
could  not  dispense  with  the  forfeiture  as  to  his  own  estate.  So,  if  A  be 
tenant  for  life,  remainder  to  B  in  tail,  and  B  release  to  A  in  fee,  and  after 
A  make  a  feoffment  in  fee,  and  then  B  die ;  yet  his  issue  may  enter  for  the 
forfeiture ;  for  the  release  did  not  mend  at  all  the  estate  of  A  :  and  thouidi 
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it  prerented  B  himself  from  taking  advantage  of  the  forfeiture,  yet  it 
could  not  bind  his  issue,  or  those  in  remainder. 

1  Co.  140 1  Poph.  8i;  1  RoU.  Abr.  857,  pi.  1, 9,  i. 

^^  Husband  tenant  for  life,  remainder  to  his  wife  for  life,  remainder  to  the 
heirs  male  of  their  two  bodies,  remainder  to  A  in  fee.  The  husband  and 
wife  levy  a  fine  with  warranty,  and  die  without  issue  : — ^the  warranty  de- 
scends upon  A  :  yet  it  was  adjudged,  that  neither  the  fine  nor  the  descent 
of  the  warranhr  upon  A  barred  or  discontinued  his  remainder,  because  the 
estates  of  the  husband  and  wife  for  their  several  lives  continued  distinct, 
and  were  not  merged  in  the  remainder  to  them  in  tail ;  (a)  and  then  not 
being  seised  by  force  of  the  tail,  their  fine  could  make  no  discontinuance 
of  the  estate-tail  or  the  remainder,  and  by  consequence  the  warranty  could 
not  attach  upon  A,  whose  estate  was  not  divested  or  turned  to  a  right 
But  in  all  these  cases  the  fine  with  proclamations  binds  the  issue  by  force 
of  the  Stat.  4  H.  7,  and  32  H.  8. 

1  Leon.  86 ;  1  Sid.  83 ;  Raym.  36;  1  Keb.  76,  &c.,  Stevens  v.  Biittridge."  ||(a^  For 
where  the  estates  of  freehold  are  suceesaiTe  and  not  Joint,  they  do  net  unite  witn  the 
joint  remainder  of  the  inheritance.    Feame,  C.  R.  35,  (7th  edit)] 

^^  A,  tenant  for  life,  and  B  in  remainder  in  tail,  levy  a  fine ;  B  dies  with- 
out issue,  and  if  the  conusee  should  hold  during  the  life  of  A,  was  the 
Question.  The  court  thought  this  case  the  same  with  Bredon's  case.  But 
[ale  said,  the  reasons  .given  in  Bredon's  case  make  against  the  resolution ; 
for  where  it  is  said,  the  remainder  in  tail  passed  first  to  avoid  a  forfeiture, 
he  said,  if  it  did,  the  freehold  must  then  pass  to  it  by  way  of  surrender, 
and  so  drown ;  but  they  shall  rather  be  construed  to  pass  insimul  et  una 
fiaiu :  and  he  resembled  the  principal  case  to  a  feoflment  by  the  husband 
and  wife  of  the  wife's  lands  whereof  the  husband  is  entitled  to  be  tenant 
by  the  curtesy ;  the  heir  of  the  wife  shall  not  avoid  the  feofiinent  during 
the  life  of  the  husband.     But  the  case  was  ended  by  agreement. 

^<  Husband  and  wife,  seised  of  lands  to  them  and  the  heirs  of  the  hus- 
band, make  a  lease  thereof  to  the  defendant,  who  covenants  with  them  and 
each  of  them,  and  with  the  heirs  and  assigns  of  the  husband,  to  do  such  a 
thing  upon  the  land.  The  husband  and  wife  convey  the  reversion  to  the 
plaintiff  in  fee,  who  brings  covenant,  and  concludes  xm^A  actio  accrevU  to 
him  as  assignee  of  the  husband,  without  averring  the  wife  to  be  dead. 
And  though  it  was  urged,  that  he  ought  to  have  brought  covenant  as  as* 
signee  to  both,  having  his  estate  as  well  from  the  wife,  who  had  an  estate 
for  life,  as  from  the  husband  who  had  the  fee,  unless  he  had  alleged  the 
wife  to  be  dead ;  yet  it  was  held  well,  being  brought  by  the  assimee  of 
him  who  had  the  mheritance,  and  so  no  prejudice  to  any ;  and  mat  the 
estate  for  life  being  transferred  with  the  fee  was  thereby  drowned  and  con- 
founded, and  so  the  action  well  brought  as  assignee  of  the  husband. 
Cro.  Car.  985,  Miyor  t.  Talbot. 

^^  A,  tenant  for  life,  remainder  to  B  in  tail,  remainder  to  C  in  fee.  A 
and  B  intermarry,  and  after  levy  a  fine  come  ceo^  &c.,  with  remainder  to  A 
for  life,  remainder  to  B  the  husband  and  his  heirs;  then  the  husband  and 
wife  suffer  a  common  recovery  with  single  voucher  to  the  use  of  the  hus- 
band and  his  heirs,  and  die  without  issue.  C  enters  within  five  years. 
And  it  was  adjudged  clearly,  first,  That  the  fine  levied  by  A  and  B  made 
no  discontinuance,  and  they  would  not  suffer  it  to  be  ai^ed  for  the  reasons 
in  Bredon's  case ;  for  none  can  discontinue  an  estate-tail  but  he  who  is 
seised  thereof  in  possession,  or  at  least  of  the  freehold  thereof.    Secondly, 
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It  was  adjudged,  that  -the  recoveiy  was  no  bar  or  discontinuance  of  the 
estate-tail  or  remainders,  because  he  who  suflered  it  was  not  seised  of  the 
estate-tail  at  the  time  of  the  recovery ;  for  by  the  fine  an  estate  in  fee  de- 
terminable on  B's  death  without  issue  passed,  though  there  was  no  dis- 
continuance ;  and  by  the  render  a  new  estate  is  given  to  the  husband,  to 
which  the  recompense  in  value  upon  the  recovery  inures,  and  not  to  the 
estate-tail,  nor,  by  consequence,  to  the  remainders  depending  thereon. 
And  diis  recovery  was  not  within  32  H.  8,  because  he  in  the  remainder  in 
tail  joined  with  the  tenant  for  life.  But  it  was  agreed,  that  the  fine  would 
have  bound  the  issue,  if  there  had  been  any,  by  virtue  of  the  statutes. 

*  Cro.  £liz.  827;  Moor,  pi.  870 ;  Peck  y.  Channell  ;*'  ^l  H.  Black.  269;  1  Bam.  &  C. 
338. II  /8ln  a  common  recoTery,  the  tenant  to  the  praecipe  must  he  tenant  hy  a  legal 
title,  an  equitable  title  is  not  sufficient    Stamp  t.  Findlay,  8  Rawle,  168.g^ 

"  A,  tenant  for  life,  remainder  to  B  for  life,  remainder  to  C  in  tail,  re- 
mainder to  B  in  fee.  B  levies  a  fine  come  ceOy  &c.,  to  D:  this  is  a  forfeit- 
ure of  his  remainder  for  life ;  so  that  after  the  death  of  A,  C  may  enter ; 
for  by  this  fine  B  is  popped  to  say  that  he  did  not  pass  a  fee  in  posses- 
sion without  any  fraction  of  estate.  And  therefore  mis  differs  fi-om  Bre- 
don's  case,  where  the  estate  for  life  and  remainders  were  immediate  one 
to  the  other,  which  here  they  are  not. 

1  Roll.  Abr.  855,  pi.  9;  Owen,  146;  Styles,  192;  Garret  v.  Bliiard,  2  Mod.  114, 

^^  Feme  tenant  in  tail  general,  remainder  to  the  husband  and  his  heirs 
during  the  life  of  A,  remainder  to  A  in  fee.  The  husband  and  wife  levy 
a  fine  came  ceOj  &c.,  to  D  and  E,  to  the  use  of  the  wife  and  her  heirs ;  the 
husband  dies;  the  wife  dies  without  issue;  A  brings  formedon  against  the 
heir  of  the  wife,  upon  pretence  that  the  fine  levied  by  her,  being  tenant  in 
tail  in  possession,  was  a  discontinuance,  and  that  the  estate  in  remainder 
of  the  husband  for  the  life  of  A  was  merged  and  extinguished  in'  the  fee 
^nted  by  the  fine  to  D  and  E,  so  that  upon  the  death  of  the  wife  without 
issue  the  remainder  to  A  was  to  come  into  possession.  But  it  was  held 
that  the  estate-tail  of  the  wife,  and  the  remainder  of  the  husband  for  the 
life  of  A,  were  conveyed  as  two  distinct  estates  in  being  to  the  conusees, 
and  that  the  estate  for  life  was  not  extinguished  or  involved  in  the  estate- 
tail  given  by  the  fine ;  for  then  it  must  be  either  by  surrender,  forfeiture,  or 
conmmation.  By  surrender  it  cannot  be,  because  it  is  subsequent  to  the  es- 
tate-tail ;  by  forfeiture  it  cannot  be,  because  the  tenant  for  life  gave  not  the 
fee  alone,  but  gave  only  so  much  thereof  as  he  had,  and  joined  with  the  tenant 
in  tail,  who  had  power  to  give  a  fee  during  the  estate-tail  without  wrong  to 
any.  And  if  neea  were,  as  in  Bredon's  case,  to  avoid  a  discontinuance,  mey 
construed  the  rems^inders  in  ta,il  to  pass  first ;  so  here,  to  avoid  a  forfeiture, 
the  estate  for  life  may  be  said  to  pass  first,  though  in  ihe  conusee  they  both 
made  but  one  entire  estate.  And  if  the  fine  were  reversed  for  the  infancy  of 
the  wife,  yet  the  conusee  should  hold  the  husband's  remainder  for  the  life  of 
A.  So,  if  the  fine  were  upon  condition,  both  estates  on  breach  thereof  should 
be  restored  in  the  same  plight  as  at  first.  But  admitting  it  should  be  taken 
as  a  discontinuance  of  the  wife,  bein^  tenant  in  tail  in  possession,  and  as  the 
confirmation  of  the  husband  in  remainder,  yet  A  can  no  more  enter  during 
the  continuance  of  the  estate  than  if  the  husband  had  not  joined  in  the  fine, 
but  had  kept  his  right,  or  had  released  it  to  the  discontinuee.  For  in  such 
case,  every  one  must  sue  in  their  turn  to  avoid  the  discontinuance:  first,  the 
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issue,  then  be  in  the  first  remainder,  and  after  A.  Thonsh  the  issue  will  not, 
or  there  be  no  issue,  or  the  issue  be  bound,  and  the  husband  cannot  by  rea- 
son of  his  release,  yet  it  is  all  one  to  A,  for  his  right  does  not  begin  till 
after  the  two  foregoing  estates  ended.  But  in  Breoon's  case,  if  the  tenant 
for  life  had  surrendered  to  him  in  the  remainder  in  tail,  and  then  he  had 
levied  a  fine,  and  died  without  issue,  he  in  the  next  remainder  should  have 
had  a  formedon  presently,  though  the  tenant  for  life  were  livins ;  because 
by  the  surrender  the  estate  for  life  was  absolutely  determined ;  out  by  his 
joining,  as  he  did  there,  or  if  he  had  released  or  confirmed  the  land  to  the 
conusee,  in  such  case  he  should  have  been  said  to  give  only  his  own  single 
estate  for  life,  and  he  in  the  second  remainder  shoiud  not  enter  till  that  de- 
termined. And  therefore  in  the  principal  case  it  was  held,  that  no  forme- 
don lay  during  the  life  of  A. 
Hob.  377 ;  1  Roll.  Abr.  854,  Earl  of  Clanrickaid's  case. 

^^  A,  tenant  for  life,  remainder  to  B  in  tail,  remainder  to  A  in  fee.  A 
and  B  make  a  lease  for  three  lives  by  indenture  to  C ;  then  A  dies,  and 
B  grants,  the  reversion  to  D  in  fee,  to  the  use  of  his  last  will,  and  by  his 
wiQ  devises  the  reversion  for  years,  and  dies  leaving  issue.  The  three 
lives  die ;  the  devisee  for  years  enters,  and  the  issue  of  B  ousts  him.  And 
it  was  argued  that  this  lease  for  three  lives  was  a  discontinuance,  because, 
as  it  was  said,  it  was  more  than  they  could  both  make,  and  so  it  was  a 
tort ;  and  the  reversion  gained  by  tort,  though  in  whom  the  reversion  was 
might  be  a  doubt.  But  it  was  adjudged  no  discontinuance,  and  that  the 
en^  of  the  issue  was  lawful;  for  the  lease  being  by  indenture  was  the 
lease  of  A,  and  the  confirmation  of  B ;  but  if  it  had  been  without  deed, 
then  it  had  been  the  surrender  of  A,  and  the  lease  of  B  only,  because 
otherwise  nothing  could  pass  from  him,  his  remainder  as  such  not  being 
transferable  but  by  deed. 

Cro.  Elu.  66 ;  1  Leon,  943,  Trevilian  t.  Lane. 

^^  A,  tenant  for  life,  remainder  to  B  in  tail.  A  makes  a  feofifment  to  the 
use  of  himself  for  life,  remainder  to  B,  then  A  and  B  enfeoff  D.  Gaudy 
and  Shute  held  clearly,  that  this  was  a  discontinuance;  for  when  B  enters 
to  make  the  feoffment,  he  is  remitted  by  reason  of  the  forfeiture  committed 
before  by  A,  and  then  by  such  remitter  he  gains  the  possession,  and  it  is 
only  his  feoffment,  and  so  it  is  a  discontinuance ;  for  both  cannot  have  the 
possession.  Clench,  cant.  Because  the  intent  of  B's  entiy  was  only  to 
join  in  the  feofiinent  with  A,  and  to  pass  both  their  estates  t(^ether,  and 
not  to  take  advan^ge  of  the  forfeiture;  and  therefore  it  was  no  discon- 
tinuance. But  the  case  was  adjourned,  and  no  judgment  appears  to  be 
given. 

1  Leon.  137 ;  Cro.  Eliz.  135,  Toft  y.  Tomkins. 

'^  A,  tenant  for  life,  remainder  to  B  in  tail.  A  levies  a  fine  to  the  use  of 
himself;  then  he  and  B  join  in  a  feoffment  by  letter  of  attorney.  And  it 
was  held  a  discontinuance,  because  it  was  the  feofiment  of  B,  and  the  con- 
firmation of  A  only. 

Dyer,  334,  pi.  35. 

^^  A,  tenant  for  life,  remainder  to  B  in  tail,  remainder  to  C  in  tail,  or  fee ; 
a  prac^  is  brought  against  A  and  B,  who  both  vouch  the  common 
vouchee,  and  thereupon  a  common  recovery  is  had ;  yet  this  shall  not 
bind  the  estate-tail  or  remainders,  because  B  in  remainder  is  not  tenant  to 
.the  pracipe^  but  A  the  tenant  for  life  only,  and  therefore  the  recompense 
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in  value  cannot  go  to  B  in  remainder  only,  he  being  never  seised  by  force 
of  the  tail ;  but  &all  go  to  them  jointly  according  to  the  writ,  which  was 
against  them  jointly,  and  supposed  them  joint-tenants ;  and  by  consequence 
can  be  no  bar  to  the  estate-tsul  or  remainder,  whereof  they  were  not  jointly 
seised,  but  in  remainder  one  after  another. 
Dyer,  953;  3  Co.  6,  Kniyeton's  case ;  Cro.  Eliz.  670,  Leach  t.  Cole. 

^^  But  in  that  case,  if  A  only  had  been  empleaded,  and  had  vouched  B 
in  remainder  in  tail,  and  he  the  common  voucher,  and  so  a  common  re- 
covery were  had,  this  had  barred  the  estate-tail,  and  all  remainders  or  re- 
versions depending  thereon ;  because  there  A  was  sole  tenant  to  the  pracipey 
and  by  voucher  of  him  in  the  next  remainder  in  tail  he  does  his  duty. 
And  if  he  in  the  next  remainder  in  tail  cannot  defend  the  possession,  or 
call  in  one  who  will,  he  must  be  contented  with  the  recompense  in  value 
which  the  court  adjudges  the  last  vouchee  to  render  to  him  according  to 
the  estate  he  hath  lost ;  and  such  recompense  is  to  go  over  to  those  in  the 
Aiture  remainders,  whose  estates  are  likewise  by  the  judgment  taken  out 
of  them  to  make  good  the  estate  recovered. 

10  Co.  43 ;  3  Co.  60,  Cro.  Eliz.  563,  570 ;  Mo.  pi.  953,  Jenning's  case ;  10  Co.  39  b ; 
Co.  Lit  363  a. 

^^  A,  tenant  in  tail,  and  B  in  reversion  in  fee,  join  in  a  lease  for  life  by 
deed,  which  is  not  warranted  by  32  H.  8,  then  d  devises  his  reversion, 
and  dies,  and  after  A  dies  without  issue ;  and  the  question  was,  if  this 
lease  was  a  discontinuance  of  the  estate-tail  and  reversion ;  for  tiben  the 
devise  of  B  is  void,  he  having  no  reversion,  but  only  a  right  of  a  rever- 
sion, which  is  not  devisable.  And  three  justices  held  this  lease  a  discon- 
tinuance, and,  by  consequence,  the  devise  to  be  void  ;  for  the  livery  is 
made  only  by  the  tenant  in  tail,  for  he  only  hath  the  immediate  freehold, 
and  his  lease  discontinues  the  estate-tail  and  reversion,  and  gains  him  a 
new  fee  during  the  lease.  And  they  held  likewise,  that  it  was  a  discon- 
tinuance presently  or  not  at  all ;  for  the  after  accident  of  the  death  of  the 
tenant  in  tail  without  issue,  could  not  make  it  a  discontinuance  of  the 
reversion,  if  it  were  not  so  upon  making  the  livery.  But  Croke,  J.,  held 
it  no  discontinuance,  first,  because  it  should  be  taken  to  be  the  lease  of  the 
tenant  in  tail  during  his  life,  and  the  confirmation  of  him  in  the  reversion ; 
and  after  the  death  of  the  tenant  in  tail,  without  issue,  then  it  should  be 
taken  to  be  the  lease  of  him  in  the  reversion  only.  Secondly,  because 
their  joining  in  such  lease  shows  they  had  no  intent  to  make  any  discon- 
tinuance to  divest  or  displace  the  reversion.  But  by  the  other  mree  jus- 
tices it  was  adjudged  to  be  a  discontinuance,  and  the  devise  void. 
Cro.  Car.  387,  405,  Baker  y.  Hacking.''    gCo.  Lit.  335  a,  n.  3 ;  and  Tide  tit.  7>ueofi- 

"  A,  lessee  for  years,  remainder  to  B  wife  of  C  for  life,  remainder  to  D 
in  tail,  remainder  to  C  husband  of  B  for  life,  remainder  to  B  in  fee ;  the 
husband  and  wife,  by  fine  sur  concessit^  grant  tenemenia  pradida  et  toium 
et  qmcqmd  habent  in  tenementis  pradictis  to  E  and  his  heirs  for  the  life  of 
the  husband  and  wife,  and  the  longer  liver  of  them,  with  warranty  against 
them,  and  the  survivor  of  them :  A  attorns ;  afterwards  F  father  of  D,  and 
the  husband  and  wife,  levy  a  fine  come  ceo^  fyc.y  with  warranty  severally 
against  F  and  his  heirs,  which  descended  on  D ;  and  if  the  fine  sur  con- 
cessit by  the  husband  and  wife  should  inure  to  pass  an  estate  in  posses- 
sion for  their  lives,  and  the  life  of  the  longer  liver  of  them,  then  it  was 
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agreed  bj  aU  that  the  remainder  to  D  was  displaced,  and  then  the  war^ 
ranly  attaching  upon  him  bound  him :  but,  if  it  bad  passed  only  their  seve- 
ral estates  by  fraction,  viz. :  the  estate  of  the  wife  m  possession,  and  the 
estate  of  the  husband  as  a  remainder,  then  there  was  no  such  divesting  of 
B's  remainder  as  would  let  in  the  warranty  upon  him.  But  the  better 
opinion  seems,  that  by  the  erant  of  tenemenia  firmdida  for  the  life  of  the 
husband  and  wife,  and  the  longer  liver  of  them,  an  estate  in  possession 
passeth  for  that  time ;  and  that  the  words  tohixa  et  quicquid  haberdy  ^TC, 
cannot  be  taken  by  way  of  restriction  to  qualify  it,  so  as  to  pass  only  their 
several  estates  by  fractions,  that  being  a  distinct  independent  clause,  and 
added  by  way  of  accumulation  to  include  and  take  in  whatever  intent  the 
first  words  might  be  thought  insufficient  to  carry ;  and  then  the  remainder 
to  D  was  displaced,  and  the  warranty  of  his  father  attaching  upon  him 
bound  his  right.  For  they  all  agreed,  that  the  first  fine,  though  executoiy 
only  at  first,  was  well  executed  by  the  attornment  of  the  lessee  for  years ; 
and  though  the  fine  sur  concessit  be  the  most  innocent  of  all  others,  and 
but  as  a  grant  of  totum  staium  suum^  if  there  be  proper  words  of  restric- 
tion, yet  with  such  words  it  passes  a  fee  as  well  as  u)e  fine  cotm  ceo^  4rc., 
which,  if  levied  by  tenant  for  life  or  years,  is  always  a  forfeiture  of  their 
estate,  be  the  restriction  what  it  will.  And  here  they  ought  to  have  only 
granted  totum  staiv/m  suum  et  quicquid  habent  in  tenemeniispradictis,  without 
saying  for  what  estate,  or,  if  any  estate  were  named,  it  ought  to  have  been 
only  for  the  joint  lives  of  the  husband  and  wife,  or  for  the  life  of  the  wife, 
and  after  the  death  of  D  without  issue,  then  for  the  life  of  the  husband : 
but  as  it  is  here,  it  passes  an  entire  estate  in  possession  for  a  longer  time 
than  they  had  power  to  give  it,  and  so  displaces  the  remainder  to  D,  and 
lets  in  the  warranty.  And  yet  it  was  agreed  by  all,  that  the  intent  of  the 
husband  and  wife  was  only  to  pass  their  several  estates,  because  otherwise 
D,  by  his  entry  for  the  forfeiture,  might  not  only  have  defeated  the  estate 
of  E  the  purchaser,  but  might  also  (being  in  possession)  by  a  common  re- 
covery have  barred  the  remainder  in  fee  to  the  wife ;  to  prevent  which,  as 
they  mought,  they  contrived  such  fine,  E  having  agreed  to  the  purchase  of 
the  whole  estate,  and  D  being  only  to  join  in  3ie  sale  when  he  came  of 
age.  Note — Garret  v.  Blizard,  (suprA^)  was  cited  and  relied  on ;  but  the 
parties  after  agreed,  and  no  judgment  was  given. 

3  Lev.  154;  S  Johns.  65;  3  Mod.  109;  3  Keb.  331,  580,  633,  681,  &c.,  Piggott 
V.  Ld  Salisbury. 

"  A,  by  lease  and  release  on  a  marriage  intended  with  B,  conveys  lands 
to  the  use  of  himself  for  ninety-nine  years,  if  he  should  so  long  live,  re- 
mainder to  trustees  during  his  life  to  support  contingent  remamders,  re- 
mainder to  B  for  life  for  her  jointure,  remainder  to  the  first,  second,  and 
other  sons  in  tail-male  successively,  remainder  to  the  heirs  male  of  the 
body  of  A  on  the  body  of  B  to  be  begotten,  remainder  to  the  right  heirs 
of  B;  the  marriage  takes  effect;  and  before  the  birth  of  any  son,  A 
and  B  mortgage  the  said  lands  for  five  himdred  years  to  the  plaintiff  for 
securing  10OO7.,  and  then  levy  a  fine  come  ceOy  &c.,  to  the  plaintiff,  in  the 
first  place  for  corroborating  the  term,  and  after  to  the  use  of  the  ri^t  heire 
of  A ;  the  trustees  enter  for  a  forfeiture ;  then  a  son  is  bom,  after  A  dies, 
and  the  trustees  continue  possession  in  rmfat  of  the  son  ;  the  plaintiffs  enter, 
and  B  is  yet  living.  Ana  if  the  plaintifiS  should  hold  during  the  life  of  B, 
was  the  question ;  for  there  was  no  endeavour  to  prove  the  contingent  re- 
mainders destroyed,  there  being  a  sufficient  estate  in  the  trustees  to  pr^ 
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serve  diem  till  they  came  in  esse.  For  the  plaintiffi  it  vtbs  argued,  that 
they  should  hold  during  the  life  of  B ;  for  if  the  remainder  in  fee  had  been 
in  a  stranger,  and  A  and  B  and  that  stranger  had  levied  such  fine,  this  had 
been  a  forfeiture  of  A's  estate,  by  reason  of  the  intermediate  remainder  to 
the  trustees,  who  did  not  join :  out  it  could  be  no  forfeiture  of  B's  estate 
for  Ufe,  because  he  in  the  remainder  joined ;  and  therefore  they  only  passed 
what  Uiey  lawfully  might  pass,  viz.,  their  several  estates.  (I  Co.  76; 
6  Co.  15.J  And  though  both  are  conjoined  in  the  conusees,  yet  there 
being  no  forfeiture,  surrender,  or  extin^ishment  of  B's  estate  for  life,  the 
estate  of  the  conusee  shall  open  to  let  m  the  contingent  remainders  when 
they  happen,  as  if  no  alienation  had  been  made,  there  being  a  sufficient 
estate  to  support  them.  And  if  there  was  no  forfeiture  of  the  estate  for  life 
of  B  upon  levying  the  fine,  the  birth  of  the  sons  after  cannot  make  it  so, 
that  being  matter  ex  post /ado;  and  1  Co.  76,  English's  case  was  cited, 
where  tenant  for  life  and  an  infant  in  remainder  joined  in  a  fine,  which 
was  after  reversed  for  the  infimcy ;  yet  the  conusee  held  during  the  life  of 
the  tenant  for  life.  Secondly y  Admitting  the  estate  for  life  of  B  could  not 
revive  and  separate  fi-om  the  inheritance  to  let  in  the  contingent  remain- 
ders when  they  happen,  being  conjoined  in  the  conusee,  yet,  after  the 
death  of  B,  thev  may  take  place  wimout  any  such  interposition :  as,  if  A 
be  tenant  for  li&,  the  remainder  to  B  in  fee,  and  A  be  disseised,  and  re- 
lease to  the  disseisor,  he  shall  have  the  whole  fee  during  the  life  of  A,  and 
B  cannot  defeat  it  or  take  out  his  remainder  till  A's  death.  So,  if  A  be 
tenant  for  life,  remainder  to  his  first  and  other  sons  in  tail,  and  before  the 
birth  of  any  son  A  be  disseised,  and  then  after  a  son  be  bom,  and  A  release 
to  the  disseisor,  he,  by  this,  shall  have  a  fee  till  A's  death,  and  then  the 
son  may  defeat  it  by  entry ;  because  the  right  of  A  supported  it  till  it  came 
in  essey  and  then  his  release  after  cannot  destroy  it.  So  here,  the  estate 
for  life  of  B  is  virtually  in  esse j  though  being  conjoined  with  the  remainder 
in  fee  in  the  conusee  it  should  not  survive.  But  in  this  case  the  remainder 
in  fee  being  in  the  wife,  she  has  no  estate  for  Ufe  to  forfeit  or  surrender, 
but  has  the  whole  fee  in  herj  subject  to  divide  and  let  in  the  contingent 
remainders  when  they  happen,  and  she  has  then  no  new  estate  but  the 
same  she  had  before,  then  joined,  now  divided,  and  therefore  the  conusee 
shall  hold  during  her  life.  On  the  other  side  it  was  argued  for  the  defend- 
ant, that,  till  the  contingent  remainders  came  in  essey  the  wife  had  the 
whole  fee  executed  in  her,  and  no  estate  for  Ufe ;  for  that  was  not  to  arise 
tiU  the  birth  of  the  sons ;  and  therefore,  by  her  joining  in  the  fine,  could 
not  be  granted  or  transferred  over  as  any  certain  or  fixed  interest,  but,  being 
in  contingency,  was  extinguished  and  destroyed  by  the  fine  before  it  took 
ejOfect ;  and  therefore  the  estate  of  the  son  shall  be  now  in  possession  dis* 
charged  of  it.  And  a  case  was  cited  to  be  resolved  in  Chancery  by  the 
Chancellor,  Hales,  C.  J.,  Wyld,  ElUs,  and  Wyndham,  February  1672, 
where  A  conveyed  lands  to  the  use  of  himself  for  life,  and  after  his  death 
and  the  death  of  B  then  to  the  use  of  C,  this  limitation  to  the  use  of  C  was 
resolved  to  be  contingent,  by  reason  that  B  had  no  estate,  and  he  might 
survive.  And  there  it  was  agreed,  that  if  C  had  levied  a  fine  or  made  a 
feoffment,  the  estate  to  C  could  never  vest.  But  this  case  differs  fix)m 
Bredon  and  Treport's  eases ;  for  in  those  cases  there  was  an  estate  for  life 
m  esse  ;  but  here  there  was  none,  but  in  contingency.    But  the  principal 

oaae  was  adjourned,  and  no  judgment  appears  to  be  given. 

9  Jo.  98 ;  3  Keb.  823  \  3  MS8.  50,  jLane  v.  Vane ;  Co.  Lit.  276 ;  Hob.  378 ;  1  Roll. 
Abr.  865." 


440      REMAINDER  AND  REVERSION. 

(G)  Of  TMled  Rematndera,  Am, 

In  the  case  of  Smith,  on  the  demise  of  Dormer  v.  Packhurst  d  al.^  (com* 
monlj  called  by  the  name  of  Dormer  and  Fortescue,)  there  was  a  limita- 
tion m  remainder  (after  several  preceding  estates  for  life  and  in  tail)  to  the 
use  of  A  for  ninetif^ne  yearSy  if  he  snould  so  long  Iwe^  and  from  and 
after  the  death  ofJlyOr  other  sooner  detennination  of  the  estate  lindted  to 
him  for  rnnety^mne  yearSy  to  the  use  of  trustees  and  their  heirs,  during 
the  life  of  the  said  A,  upon  trust  to  nresenre  contingent  estates,  &c.,  ana 
for  that  purpose  to  make  entries  and  bring  actions,  &c.,  but  to  permit  the 
said  A  to  receive  the  rents  and  profits,  &c.,  during  the  term  of  his  life ; 
and  after  the  end  or  other  sooner  determination  of  me  said  term,  to  the  use 
of  the  first  and  other  sons  of  A  successively  in  tail-male,  with  divers  re- 
mainders over.  By  the  expiration  of  all  the  preceding  estates,  A  came  into 
possession  of  the  estate  limited  to  him  for  ninety-nine  years ;  and,  having 
a  son,  he,  together  with  that  son,  when  he  came  of  age,  levied  a  fine  of 
the  lands  to  make  a  tenant  to  the  pradpey  and  sufifered  a  recovery  of  the 
same,  in  which  the  son  was  vouched.  The  son  died  without  issue,  and 
afterwards  A  died  without  leaving  any  other  son ;  the  next  surviving  re- 
mainder-man made  his  actual  entiy  wi&in  five  years,  and  the  question  was 
Whether  the  recovery  had  barred  his  remainder  ?  This  point  depended 
entirely  on  another  question,  Whether  the  freehold  was  m  the  trustees 
during  the  life  of  A  or  not?  For  if  it  was,  the  recovery  was  not  well 
suffered  for  want  of  a  good  tenant  to  the  praa'pey  and  consequently  did  not 
bar  the  remainder ;  but  if  the  trustees  had  not  the  freehold,  then  it  was  in 
the  son,  and  of  course  he  was  capable  of  making  a  good  tenant  to  the 
pracipey  and  the  recovery  in  that  case  was  well  suffered ;  for  the  court 
held,  that  the  fine  by  lessee  for  years,  (A,)  or  the  reversioner,  fthe  son,) 
could  only  operate  hj  way  of  estoppel,  to  bar  the  parties  claimmg  under 
such  lessee  or  reversioner ;  but  did  not  acquire  the  freehold,  as  a  feoffment 
would  have  done. — ^To  prove  that  the  freehold  was  not  in  the  trustees,  it 
was  insisted.  First,  That  the  remainder  to  the  trustees  was  void  in  its 
creation,  because  to  commence  after  A's  death,  and  then  hold  during  his 
life,  which  was  repugnant,  and  could  never  take  effect  at  all.  Secondlyj 
If  not  void  in  its  creation,  it  was  a  contingent  remainder,  because  it  was 
uncertain  whether  it  ever  would  take  effect,  as  the  term  of  ninety-nine 
years  might  not  determine  in  A's  lifetime.  Thirdly y  That  if  it  was  neither 
void  nor  contingent,  yet  it  did  not  amount  to  a  legal  estate,  but  was  only 
a  right  of  entry. — But  the  court  resolved,  that  the  remainder  was  not  void 
in  its  creation,  its  commencement  not  being  restrained  to  the  death  of  A, 
but  limited  fix)m  the  death  of  A,  or  other  sooner  determination  of  the  estate 
for  mnety-mne  years,  and  therefore  might  take  effect  by  surrenaer,  forfeit- 
ure, or  effluxion  of  time,  in  A's  lifetime.  Secondly,  That  it  was  not  a 
contingent  remainder,  being  limited  to  persons  in  esse,  without  any  condi- 
tion precedent  to  be  performed ;  it  did  not  depend  on  the  death  of  A,  but 
on  such  other  events  (viz. :  forfeiture,  surrender,  &c.,^  as  mi^ht  determine 
the  particular  estate  from  the  nature  of  the  estate  itself.  TMrdh/y  That  it 
was  not  a  mere  right  of  entry,  but  a  legal  estate ;  for  a  grantor  cannot 
reserve  a  right  of  entry  to  a  stranger,  nor  can  a  right  of  entry  subsist  with- 
out an  estate.  Therefore  the  trustees  had  the  freehold  for  the  life  of  A. 
And,  upon  the  whole,  the  court  held,  that  the  fine  and  recoveiy  did  not 
bar  the  remainder. 

Smith  ex  dem.  Dormer  v.  Packhurst,  3  Atk.  135 ;  4  Br.  P.  C.  363,  and  405 ;  18  Yin. 


S.  C.  j  ||6  Bro.  P.  Ga.  357,  S.  C.  j  and  see  Doe  t.  Martin,  i  Term  R.  39.0 

||A  was  seized  in  fee,  and  devised  to  B  his  son  for  life,  remainder  to 
the  heirs  of  his  body  in  tail,  remainder  to  his  own  three  daughters,  and 
their  heirs.  On  the  death  of  A,  B  entered,  and  became  seized  of  all  A'a 
lands ;  and,  by  deed  between  himself  and  his  mother,  assigned  to  her  the 
possession  of  one  third  part  of  al)  the  premises,  to  hold  to  her  and  her 
assigns  for  life,  as  if  she  had  been  in  possession  of  the  same  by  yirtue  of  a 
writ  of  dower,  and  appointed  C  and  D  attorneys,  to  enter  and  give  liveir 
and  seizin  of  one  full  third  part :  and  the  endorsement  of  the  deed  stated, 
that  C  and  D  delivered  seizin  of  all  the  premises  to  the  mother,  to  hold 
according  to  the  uses  and  intentions  of  the  deed.  B's  mother  having  be- 
come seized  of  an  undivided  third  part  of  all  the  lands  during  her  life,  B 
levied  a  fine  sur  comizance  de  droit  corns  ceo,  with  proclamations,  of  the 
whole  of  the  premises,  and  suflered  a  recovery,  and  died  leaving  no  issue, 
but  having  devised  away  all  the  lands  of  A  to  a  stranger.  It  was  held, 
that  the  deed  between  B  and  hia  mother,  and  the  livery  made  thereon,  was 
a  p)od  assignment  of  dower  to  her ;  and  therefore  the  fine  and  recovery 
sunered  by  B,  and  nonclaim  within  five  years  after  the  death  of  B,  did  not 
bar  the  remainder  in  fee  to  the  daughters  of  A,  in  that  one  third  part  which 
B's  mother  had  in  dowry  at  the  time  of  such  fine  and  recovery. 

Rowe  T.  Power,  9  New  R.  1.    See  3  Maule  &  S.  971 ;  1  Bain.  Sc  A.  BS.Q 

'*  A,  tenant  for  life  of  cert^  lands,  remainder  to  his  son  B  in  tail.  A 
and  B  join  in  a  lease  by  indenture  to  C  for  life,  remainder  to  D  for  life, 
rendering  10/.  per  annum  rent.  A  dies ;  B  accepts  the  rent  from  C,  and 
dies,  having  issue,  who  also  accepts  the  rent  from  C,  and  then  enters,  and 
makes  a  feoSment,  and  levies  a  fine  to  J  S ;  then  C  re-enters  and  dies, 
and  D  enters  as  in  his  remainder.  And  the  question  was,  If  J  S,  the  pu> 
chaser  of  the  remainder,  might  avoid  this  lease  in  remainder  to  D ;  or  if  the 
acceptance  of  the  rent  from  C,  the  first  tenant  for  life,  had  made  gpod  the 
remamder  to  D,  so  that  he  coming  in  under  the  issue  of  B,  who  so  ac- 
cepted the  remainder,  should  be  bound  by  it  ?  And  it  was  adjudged, 
that  the  lease  in  remainder  to  D  was  good,  and  not  avoidable  by  J  S,  the 
purchaser;  for  the  power  to  avoid  this  lease  was  only  riven  to  the  issue 
m  tail  in  respect  of  his  estate-tail,  and  when  that  by  the  fine  is  bound  and 
gone,  the  purchaser,  who  is  a  stranger  to  the  estate-tail,  and  not  in  privi^ 
thereof,  cannot  have  the  privileges  annexed  thereto,  nor,  by  consequence, 
can  avoid  the  lease,  which  the  issue  in  tail  as  such  only  had  power  to  do. 

Cro.  EliE.  S63  ;  1  Leon.  343,  Jefierj  t.  Coite. 

"  Copyhold  was  granted  to  one  for  life,  remainder  to  an  in&nt  in  fee  j 
they  both  join  in  a  surrender  to  one  who  was  admitted  tenant  for  life,  and 
after  the  infant  dies,  and  his  heir  enters.  It  was  adjudged,  that  be  might 
well  enter  without  being  put  to  his  writ  of  dumJvH  ii^ra  aiaiem ;  for  such 
surrender  was  but  a  conveyance  by  matter  inpms,  which  cannot  bind  an 
infant,  but  Hiat  he  or  his  heirs  may  enter,  or  bring  trespass  before  admit- 
tance. 

Cto.  Elii.  90,  Knigfat  v.  Fortipan. 

"  A  tenant  for  life  of  certain  lands,  remainder  to  be  in  tail-male,  remain- 
der to  A  in  tail,  remainder  to  B  in  tail  general,  remainder  to  A  in  fee.  A 
and  B  join  in  a  deed,  whereby  A  grants,  and  B  confirms  to  C  and  his  heirs, 
a  rent-charge  of  10/.  per  annum  out  of  the  said  lands,  B  being  th^  within 

Vol.  Vm.— 56 
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(H)  Where  eabjeet  to  Ghtrgee  of  pirtiealftr  Tenant,  &e. 

age ;  then  A  and  B  levy  a  fine  of  the  same  lands  to  the  use  of  A  and  his 
heirs,  who  enfeoffs  the  plaintiff,  and  dies,  and  B  hath  issue  yet  living. 
And  if  the  plaintiff  was  chargeable  with  ttiis  rent,  was  the  question,  it 
was  argued,  that  if  a  rent  be  granted  by  tenant  for  life,  and  confirmed  by 
him  in  the  remainder  in  fee,  oeing  within  age,  that  this  issues  out  of  the 
estate  for  life  only,  and  is  merely  a  void  grant  as  to  the  remainder ;  so  that 
if  the  tenant  for  life  purchases  the  reversion  or  remainder,  and  dies,  this 
shall  not  bind  the  inheritance.  And  though  he  had  made  a  feoflment  over, 
yet  a  feoffee  after  his  death  should  avoid  it.  But  here,  because  A  was  not 
only  tenant  for  life,  but  had  also  a  remainder  in  tail,  and  after  that  a  re- 
mamder  in  fee,  the  rent  is  issuing  out  of  all  his  estates ;  and  though  it  were 
void  as  against  B,  who  was  the  next  in  remainder  in  tail,  and  confirmed  it, 
by  reason  of  his  infancy,  yet  now  that  estate-tail  of  B  being  bound  by  the 
fine,  and  the  whole  estate  limited  to  the  use  of  A  and  his  heirs,  the  court 
inclined  that  the  rent  had  still  a  continuance,  and  should  bind  the  plaintiff; 
for  the  privilege  which  the  tenant  in  tail  could  have  had,  of  avoiding  the 
rent  by  reason  of  his  infancy,  shall  not  help  the  plaintiff,  who  comes  in 
under  all  the  estates  of  A,  which  of  themselves  would  have  been  sufficient 
to  go  through  the  whole  grant  of  the  remainder,  were  it  not  for  the  remain- 
der in  tail  to  B,  and  that  remainder  is  now  by  ^e  fine  barred  and  gone. 
Cro.  Car.  103,  Holt  v.  Sambaek. 

^^  A  case  in  effect  was  this :  A  tenant  for  life,  remainder  to  B  in  tail,  re- 
version to  A  in  fee.  A  ^ants  a  rent  out  of  the  lands,  to  begin  after  hLs 
death ;  then  he  and  B  iom  in  a  fine  to  the  use  of  A  for  life,  remainder  to 
B  in  tail,  or  in  fee ;  tnen  A  dies ;  yet  the  rent  shall  not  charge  the  re- 
mainder of  B,  for  each  passed  their  several  estates  only,  viz.,  A  his  estate 
for  life,  and  reversion  in  fee,  and  B  his  remainder  in  tail ;  and  there  was 
no  estoppel,  because  a  several  interest  passed  from  each  of  them;  and  then 
the  remainder  of  B  is  no  more  chargeable  with  this  rent  after  the  fine  than 
it  was  before,  he  granting  only  his  own  remainder  distinct  from  what  A 
granted;  and  by  consequence,  none  of  the  charges  of  A  can  affect  such  re- 
mainder after  the  fine  any  more  than  they  would  have  done  before.  But 
qiuerej  upon  B's  death  without  issue,  if  the  rent  shall  not  then  take  effect, 
being  well  chargeable  at  first  upon  die  reversion  of  A  ? 

Mod.  pi.  374." 

(H)  Id  what  Caaee  a  Remainder  or  Reveraion  shall  be  subject  to  the  Acts  or  Charges  of 

the  particular  Tenant. 

^^  I  AM  now  to  consider  in  what  cases  the  remainder  or  reversion  shall 
be  subject  to  the  acts  or  charges  of  the  particular  tenant,  and  in  what  not, 
(which  has  been  partly  treated  of  before,)  and  when,  and  how,  the  charges 
of  him  in  the  remainder  or  reverson  shall  take  place." 

^  A,  tenant  in  tail,  remainder  to  B  in  tail ;  B  grants  a  rent-charpe,  A  suf- 
fers a  common  recorery,  and  dies  without  issue ;  the  grantee  of  the  rent- 
charge  distrains  the  alienee  of  A,  and  the  distress  was  hdd  unlawful :  Firsts 
Because  the  alienee  comes  in  under  the  tenant  in  tail  in  possession,  whose 
estate  was  not  subject  to  the  charges  of  him  in  the  remainder ;  for,  if  the 
tenant  in  tail  in  possession  had  made  only  a  feoffment  in  fee,  or  a  lease  for 
yedJTS  first,  and  then  after  a  feoffment  in  fee,  and  died  without  issue,  yet, 
till  the  feoffment  avoided,  the  leases  or  charges  of  him  in  the  remainder 
should  not  take  place  either  against  the  lessee  or  feoffee  of  the  tenant  in 


der  are  good,  is  for  the  possibility  of  the  remainder  coming  into  possession ; 
for  of  itself  it  is  a  thing  not  manurable  or  visible,  and  consequendy  not 
liable  to  any  distress ;  and  therefore,  if  it  be  destroyed  before  it  comes  into 
possession,  the  charges  granted  thereout  must  f.ill  too,  as  the  shadow  &ils 
with  the  substance.  Tnirdly,  Another  reason  is,  that  he  who  claims  only 
out  of  such  remainder  after  an  estate-tail,  cannot  falsify  the  recovery  had 
against  the  tenant  in  tail,  for  the  recovery  bars  the  remamder  itself ;  so  that 
be  cannot  falsify  or  any  way  plead  to  defend  bis  remainder,  unless  he  were 
vouched,  nor,  by  consequence,  can  those  who  derive  theic  interest  under 
him. 

Co.  £9;  Foph.  6i  Moor.  IHj  9  Co.  53;  6  Co.  43;  Plow.  350. 

'  But  where  A  was  tenant  for  life,  remainder  to  B  in  tail,  and  B  granted 
a  rent-chaT7e,  or  made  a  lease  for  yeare,  to  begin  after  the  death  of  the 
tenant  for  life,  and  A  the  tenant  for  life  after  suSered  a  common  recovery, 
though  with  voucher  of  B  in  the  remainder  in  tail,  yet  the  lease  or  rent 
shall  take  place  according  as  they  were  made  or  granted  ;  for  there  such  a 
lessee  or  grantee  may  nuBi^  the  recovery  either  by  the  common  law  or 
statutes ;  for  the  tenant  for  life  hath  no  power  to  bar  the  reminder,  with* 
out  the  assent  or  concurrence  of  him  in  the  remainder,  as  the  tenant  in  t^l 
in  possesion  hath  ;  and  his  assent  or  concurrence  cannot  operate  to  defeat 
his  own  acts,  any  more  than  a  recoveiy  against  tenant  in  tail  in  possession 
can  defeat  his  own  leases  or  mnts ;  because  in  both  cases  the  recoveror 
comes  in  by  the  tenant  in  tajJ,  whether  in  possession  or  remainder,  who 
alone  has  power  over  the  estate,  and  shall  be  bound  by  his  own  acts, 

Cro.  Elii.  716,  Pled^ard  t.  Lake;  1  Co.  63 ;  Poph.  6. 

'  If  A  be  tenant  for  life,  remainder  to  his  first  and  other  sons  in  tail-male, 
remainder  to  B  in  fee,  and  A  before  the  birth  of  any  son  make  a  lease  for 
years,  grant  a  rent-chai^,  acknowledge  a  statute,  &c.,  and  afterwards  sur- 
render to  him  in  the  remainder,  or  make  a  feoSment,  or  commit  other  for- 
feiture, for  which  he  in  the  remainder  enters,  yet  he  shall  hold  the  estate 
subject  to  the  chains  of  the  tenant  for  life ;  for  these  being  his  own  acts  to 
determine  his  estate  shall  not  turn  to  the  prejudice  of  the  lessee  or  g^rantee, 
^o  is  a  stranger ;  but  his  estate  for  life  shall  to  this  purpose  be  still  said 
to  have  continuance,  though  as  to  all  other  purposes  it  is  determined ;  and 
therefore  the  contingent  remainders  not  being  to  arise  out  of  the  estate  for 
life,  but  depending  thereon  till  they  come  m  ate,  are,  by  the  determina- 
tion thereof  before  they  come  tn  eise,  destroyed  and  gone. 

Co.  67 1  Co.LtV33e;  7  Co.  66;  8  Co.  L4S;  9  Co.  107;  Ld.  IUjmi.691. 

'  So,  where  lessee  for  years  of  an  advowson  granted  the  next  avoidance, 
and  after  surrendered  the  term  to  the  lessor,  yet  this  shall  not  defeat  the 
grantee  of  the  next  avoidance  ;  because  the  surrender  was  bis  own  act, 
before  which  there  was  a  good  grant,  and  &at  shall  bind  him  in  the  re- 
mainder, ^o  to  this  purpose  comes  in  under  the  estate  of  the  grantor. 

8  Co.  I4&,  DaTenport'e  oue. 

'  So,  where  two  joint-tenants  for  life  were,  and  judgment  in  debt  was 
given  against  one  of  them,  and  then  he  released  to  the  other  joint-tenant, 
who  died,  and  he  in  the  reversion  entered  ;  yet  it  was  adjudged,  that  he 
should  hold  a  moiety  subject  to  the  judgment,  during  the  life  of  the  joint 
tenant  who  released  ;  for,  as  to  this  purpose,  die  estate  for  life  in  a  moiety 
hath  still  continuance,  thou^  to  all  other  purposes  the  lessor  was  in  of  his 
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(H)  Where  fubject  to  Chargee  of  particular  Tenant,  ke* 

ancient  reversion  for  the  whole,  and  the  joint-tenant,  to  whom  the  release 
was  made,  was  in  by  the  first  lessor,  and  not  by  him  who  made  the  release. 
6  Co.  79y  Ld.  Abergareny't  case. 

^  One  seised  of  lands  in  fee  grants  thereout  a  rent-charge  to  A  for  life, 
and  after  makes  a  lease  to  A  for  500  years  of  the  same  lands ;  then  A  sur- 
renders his  lease  to  the  lessor,  who  accepts  it ;  and  after  A  distrains,  and 
avows  for  the  rent.  It  was  held  that  he  mi^t ;  because  by  the  lease  for 
years  the  rent  was  only  suspended,  and  now  oy  the  surrender  of  that  lease 
the  suspension  is  taken  OJOT,  and,  by  consequence,  the  rent  revived ;  as,  if 
the  lease  for  years  had  been  made  upon  condition  only,  by  breach  of  the 
condition  the  lease  being  determined,  the  rent  would  revive ;  though  as  to 
any  straneer,  who  mieht  have  prejudice  by  such  surrender,  the  lease  for 
years  shall  still  be  said  to  have  continuance. 

Cro.  Car.  101 ;  Hntt.  91,  Sir  EdwanI  Pete  y.  Pemberton. 

^  Tenant  for  life  of  a  copyhold,  remainder  in  fee ;  he  in  remainder 
makes  a  lease  by  parol  (which,  as  it  seems,  must  be  warranted  by  custom ;) 
then  the  tenant  for  life  and  he  in  the  remainder  join  in  a  surrender  to  the 
use  of  him  in  the  remainder  in  fee,  and  the  question  was.  If  this  was  a 
^ood  lease,  and  should  take  ^flect  in  the  life  of  the  te'hant  for  life  ?  And 
It  was  held  that  it  should  ;  for  it  was  a  good  lease  against  him  in  the  re- 
mainder ;  and  by  the  surrender  of  the  tenant  for  life,  to  the  use  of  him  in 
the  remainder,  his  estate  is  merged  in  the  fee,  and  cannot  hinder  the  lease 
from  taking  enect,  more  than  if  ne  were  dead ;  and  the  whole  being  in  his 
hands  can  have  no  privilege  severed  from  the  inheritance  ;  as  if  he  in  the 
remainder  grant  a  rent-charge,  and  after  the  tenant  for  life  surrender,  the 
rent  shall  begin  presently. 

Cro.  Eliz.  160,  Doye  t.  Williot;  and  yide  Co.  Lit.  338 ;  Cro.  Eliz.  547.  gSee  16 
East,  406.11 

^  So,  where  one  made  a  lease  for  years,  and  after  granted  the  reversion 
to  another  for  years,  to  begin  after  the  end  or  expiration  of  the  first  term, 
and  then,  during  the  continuance  ^of  the  first  term,  made  a  lease  for  life  to 
the  first  lessee,  whereupon  the  grantee  for  years  of  the  reversion  brought 
an  ejectment,  it  was  held  maintainable ;  because  the  first  lease  for  years 
being,  by  the  taking  such  lease  for  Ufe,  surrendered  and  gone,  by  the  act 
and  concurrence  of  the  lessee  and  lessor,  his  grant  of  the  reversion  comes 
next  to  take  place. 

Plow.  198,  WroUley's  case. 

^  If  a  woman  inheritrix  takes  husband,  and  they  have  issue  a  son,  and 
the  husband  dies,  and  she  takes  a  second  husband  who  lets  the  lands  to 
one  for  life,  and  then  the  tenant  for  life  surrenders  his  estate  to  the  second 
husband,  the  son  may  enter  upon  the  second  husband  during  the  life  of  the 
tenant  for  life ;  because  as  to  the  son  the  estate  for  life  is  drowned,  and, 
by  consequence,  the  inheritance,  which  the  husband  gained  wrongfully  by 
making  such  lease,  is  now  by  the  surrender  thereof  vanished  and  gone  ; 
and  then  the  rightful  inheritance  falls  upon  the  son,  and  he  may  enter  as 
if  no  such  lease  had  been  made,  that  which  hindered  his  entiy  bemg  taken 
out  of  the  way.  But,  if  a  reversion  be  granted  with  warranty,  and  the 
tenant  for  life  surrender  his  estate  for  life  to  the  grantee,  yet  shadl  not  the 
grantee  have  execution  in  value  upon  the  warranty  against  the  grantor, 
during  the  life  of  the  tenant  for  Ufe.  So,  if  the  tenant  for  life  surrender 
Jto  him  in  the  remainder,  or  reversion,  within  age,  yet  he  shall  not  have 


a  thiid  person,  which  the  law  will  not  allow ;  thourii  when  it  is  for  the 
benefit  of  a  third  person,  he  diall  take  advantage  mereof,'  "  as  by  the 
cases  before  mentioned  appears.*' 

'  Ut.  BBcL  636 ;  Co.  Ut.  338.' 

A,  seised  of  lands  in  fee,  makes  a  feoSinent  to  the  use  of  himself  and 
the  heiis  male  of  his  body ;  remainder  in  tail  to  several  otheis,  remainder 
to  his  own  ri^t  heirs ;  proviso,  that  if  there  shall  be  a  feiluie  of  issue 
male  offals  body,  and  that  B  be  dead,  and  C  be  married,  or  of  the  age  of 
twenty-one  yeara,  then  she  shall  have  200/.  per  annum  for  ten  years ;  then 
A  dies,  leaving  D  his  son,  who  makes  a  lease  for  one  thousand  yeara,  then 
levies  a  fine  and  suffers  a  recoveiy,  and  afterwards  dies  without  issue 
male  ;  and  the  contingencies  all  happened ;  and  the  questions  were,^rj/, 
If  this  rent  was  haired  by  the  recovery?  secondly,  If  the  lease  for  one 
thousand  years  was  chargeable  with  it  ?  And  it  was  adjudged  per  tot.  cur. 
that  this  recovery  that  barred  all  the  remainders  did  also  bar  this  rent,  which 
was  to  arise  out  of  them ;  for  though  it  were  to  arise  precedent  to  the  re- 
mainders, yet  it  was  subsequent  to  the  estate-tail  of  him  who  suffered  the 
recovery ;  and  therefore  being  chargeable  upon  and  to  arise  only  out  of 
these  remainders,  and  they  being  barred  by  flie  recovery,  so  was  this  rent 
also,  which  was  to  arise  thereout ;  and  for  the  very  same  reasons  which 
are  ^ven  in  Capell's  case,  which  it  was  said  was  the  same  case  with  this. 
Secondly,  it  was  adjudged  that  this  rent  could  not  be  chargeable  upon  the 
lease  for  one  thousand  years ;  because  that  was  derived  out  of  the  estate- 
tail,  which  was  precedent  to  and  paramount  the  commencement  of  the 
rent:  and  die  lessee  was  in  after  the  remainders  barred  by  the  recovery,  in 
continuance  of  the  first  estate-tail ;  which  lease  being  before  the  recovery, 
the  recoveror  took  the  estate  subject  thereto.  And  they  agreed,  that  if  a 
gift  in  tail  be  made,  rendering  rent,  or  upon  condition  of  re-entry,  that  no 
recovery  by  the  tenant  in  tail  will  bar  the  rent  or  the  condition,  they  being 
coeval  with  the  very  estate-tail  itself;  and  therefore  the  recoveror,  who 
comes  in,  in  continuance  of  the  estate-tail,  takes  it  subject  to  such  rent  or 
condition;  and  yet,  in  this  case  of  the  rent,  the  reversion  is  barred,  though 
the  rent  continues  as  a  rent-service  distrainable  for  at  common  law ;  but  the 
condition  they  say  must  be  a  condition  annexed  to  the  rent  and  not  a  col- 
lateral condition,  for  that  will  be  barred  with  the  reversion  by  a  common 
recovery. 

Mod.  108;  Sir  T.  Rsym,  S36;  3  Lev.  28;  3  Keb.  974,  987,  Benton  t.  Baron 
Hndaon,  8.  C. 

(I)  To  what  Parpom  the  Remainder  is  accounted  but  as  one  with  the  particnlar 
Eletate,  and  where  the;  are  regarded  as  several  Eetaias. 

'  If  one  make  a  lease  to  A  for  life,  remainder  to  B  for  life,  in  tail  or  in 
fee,  and  A  die ;  &e  law  adjudges  the  freehold  in  B  presently,  and  he  is 
tenant  to  every  priedpe  tiH  he  disclaims  (a)  or  disagrees  to  it ;  for  both  the 
particular  estate  and  remainder  make  but  one  degree,  and  a  writ  of  entry 
sur  disseisin  may  be  brought  against  him  in  remamder  after  the  particular 
estate  ended  as  well  as  it  might  against  the  particular  tenant  himself;  and 
if  there  be  tenant  for  life,  remainder  over  of  a  seigniory,  and  the  ter-tenant 
alien  in  mortmain,  they  both  shall  have  but  one  year  and  a  day  for  entry; 
and  if  termor  or  guardian  let  for  life,  the  remainder  over,  and  he  in  tae 
reversion  agree,  he  is  a  disseisor  as  well  as  the  tenant  for  life. 

Hob.  71.'  {(a)  See  Lord  Eldoa's  obterration  on  disolaimer,  1  Swanat.  379.  In  a 
2P 
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(I)  Where  the  Remainder  is  one  with  particalar  Estate,  4co. 

wiUf  the  teisin  pf  the  particular  tenant  is  not  a  seisin  to  those  in  remainder,  to  enable 
them  to  maintain  a  writ  of  entry«  ^^  until  it  is  actually  obtained.  See  1  Inst  111 ; 
9  Schol.  &  Lef.  104.|| 

^  If  a  disseisor  make  a  lease  for  life,  remainder  over  in  fee,  and  the  dis- 
seisee release  to  the  tenant  for  life,  this  shall  inure  to  him  in  the  remainder 
because  by  the  release  all  his  right  is  gone ;  but  a  confirmation  only  of  the 
estate  for  life  shall  not  inure  to  him  in  the  remainder,  because  nothing  is 
confirmed  but  the  estate  for  life,  and  then  the  remainder  lies  open  without 
any  sanction  given  to  it.  But  in  the  other  case,  by  the  release  of  the  dis- 
seisee to  the  tenant  for  life,  all  his  right  is  gone,  and  the  tenant  for  life 
doing  wrong  only  during  his  own  estate,  the  release  can  extend  only  to 
cure  that  wronjg;  and  therefore  for  the  residue  must  fall  into  the  remainder. 
So  it  is,  if  feonee  upon  condition  make  a  lease  for  life,  remainder  in  fee, 
and  th'ie  feoffor  release  the  condition  to  the  lessee  for  life,  this  shall  inure 
also  to  him  in  remainder,  because  the  condition  went  to  ihe  whole  estate ; 
and  therefore,  being  discharged,  must  exonerate  the  whole  estate,  wherec^ 
he  in  the  remainder  has  part. 

Lit.  sect.  521 ;  Co.  Lit.  897. 

'  If  the  disseisee  confirm  the  estate  of  him  in  the  remainder,  without  any 
confirmation  made  to  the  tenant  for  life,  yet  the  disseisee  cannot  enter  upon 
the  tenant  for  life,  because  the  remainder  is  depending  thereon ;  and  if  he 
should  defeat  the  estate  for  life,  he  must  also  defeat  the  remainder  which 
he  has  confirmed ;  but  this  he  cannot  do ;  therefore  neither  can  he  defeat 
the  estate  for  life. 

Lit.  sect.  531. 

'  So,  if  a  desseisor  make  a  lease  for  life,  saving  the  reversion  to  himself, 
and  the  disseisee  confirm  the  reversion  of  the  disseisor  only,  yet  he  cannot 
enter  upon  the  tenant  for  life,  because  then  he  must  draw  out  and  defeat 
the  reversion  likewise,  which  against  his  own  confirmation  he  cannot  do, 
(and  yet  such  reversion  is  not  depending  upon  the  estate  for  life,  as  the  re- 
mainder is,  but  is  paramount  to  it ;)  for,  if  a  disseisor  make  a  lease  for  life, 
and  after  levy  a  fine  with  proclamations,  and  five  years  pass,  so  that  the 
disseisee  is  barred  for  the  reversion,  he  shall  not  enter  upon  the  lessee  for 
life. 

Co.  Lit.  S98. 

^  If  a  reversion  or  seigniory  be  granted  to  one  for  life,  remainder  to 
another  in  fee,  attornment  to  the  tenant  for  life  is  good  to  him  in  the  re- 
mainder likewise,  because  both  make  but  one  estate  and  degree ;  and  for 
this  reason  it  is,  that  if  no  attornment  be  to  the  teniamt  for  life,  but  after  his 
death  attornment  is  made  to  him  in  the  remainder,  this  is  void,  because 
both  making  but  one  estate,  if  the  first  be  not  completed,  the  other  cannot 
take  effect 

Co.  Lit.  310;  2  Co.  67. 

^  Admittance  of  the  tenant  for  life  of  copyhold  lands  is  also  a  sood  ad- 
nuttance  of  him  in  the  remainder  to  all  purposes,  except  the  lord's  fines, 
if  there  be  a  custom  for  two  several  fines ;  and  though  the  first  tenant  were 
only  for  years,  yet  admittance  of  him  is  such  an  admittance  of  him  in  the 
remainder  likewise,  as  siiall  make  a  possessiojrairis  of  the  remainder,  and 
.carry  it  to  the  sister  of  the  whole  blood. 

Cro.  Ells.  504,  662;  Moor,  pi.  448,  658;  Roll.  Abr.  505;  4  Co.  29;  Cro.  Ja.  31; 
Mod.  109, 100;  I  Vent.  960;  9  Lev.  107;'  [3  Keb.  963,  399;  GUb.  Ten.  194,  Wat- 


the  tenaol  loiliie  and  tbe  TemamdeT-man,  in  respect  to  Uielord  s  tiiieB,aee  13  Ves.  846, 
SSa,  353.  Q 

'  Custom  of  a  manor  was,  that  upon  surrender  of  copyhold  land  made  to 
one  and  his  heirs,  if  three  proclamations  passed,  and  ne  did  not  come  in 
to  be  admitted,  the  lord  should  have  it  as  forfeited ;  and  there  a  surrender 
was  made  to  the  use  of  A  for  life,  reminder  to  B  in  fee.  A  suffers  three 
proclamations  to  pass  without  coming  in  to  be  admitted ;  yet  it  was  held, 
that  this  should  not  forfeit  the  estate  of  B  in  remsunder,  for  they  are  divided 
estates ;  and  the  custom  being  to  forfeit  one  estate  only,  saail  be  taken 
strictly,  and  intended  of  an  entire  fee-simple  in  possesfilon. 

Cro.  EUi.  S79;  Yelr.  1,  Baapool  v.  Long. 

'  And  yet  where  copyholds  were  devisable  for  three  lives  succesftvl, 
whereof  each  to  take  in  order  as  they  were  named ;  and  the  custom  was, 
that  they  could  not  cut  timber ;  the  first  tenant  for  life  cuts  timber :  this 
was  held  a  forfeiture  of  all  their  estates ;  the  reason  whereof  may  be,  that 
thb  was  but  one  entire  estate  in  possession  at  first,  thou^  the  custom  after 
shares  and  divides  it  to  go  in  succession  ;  for  it  is  held,(a)  that  if  a  copy- 
holder for  life  commit  waste,  this  shall  be  no  forfeiture  of  the  estate  of  him 
in  remainder.(&)  Wherein  this  diversi^  appears,  that  for  the  benefit 
of  him  in  the  remainder  his  estate  is  accounted  as  one  with  the  particular 
estate,  and  therefore  one  admittance  e;oes  to  both ;  but  as  to  any  prejudice 
which  he  may  receive  by  the  act  of  4e  particular  tenant,  his  remamder  is 
accounted  as  a  several  and  divided  estate,  and  shall  not  share  in  it.' 
"  And  so  in  several  of  the  other  cases  before  mentioned." 

•  Moot,  pi.  149 ;  Cro.  Ja.  437.  («)  Cro.  Elia.  &9S.'  [See  Gilb.  Ten  946,  dSO,  309, 
Watkins'a  edit. ;  3  Ld.  Rajm.  999 ;  3  P.  Wms.  10,  note  F.]  ||(i)  Bat,  by  ipeeial  cus- 
tom, a  foifettnie  by  tenant  foi  life  of  copyholds  may  bind  the  reinaindet-inen.    9  Go. 


BENT. 


[All  property,  by  onr  law,  is  presumed  to  have  been  originally  in  the 
crown;  and  the  king  portioned  it  out  in  lat^e  districts  to  the  ereat  men 
that  had  deserved  well  of  him  in  the  wars,  and  were  able  to  advise  him 
in  time  of  peace.  This  was  the  nature  of  their  tenure ;  and  these  were  all 
the  services  the  king  expected  in  return  for  such  concessions.  But  these 
large  districts  or  countries  would  have  been  but  of  little  nse,  either  to  the 
loras  or  to  the  public,  if  they  had  continued  in  their  own  hands:  in  such 
A  case  they  must,  in  the  midst  of  their  large  territories,  have  wanted  almost 
Qie  necessaries  of  life ;  and  the  public  that  strength  and  security,  which  land 
well  peopled  and  cultivated  produces  and  yields.  Hence  it  became  ne* 
cessary  to  subdivide  those  territories ;  and  the  division  must  necessarily  have 
been  made  among  two  sorts  of  men,  to  answer  the  several  necessities  of  the 
lord  and  the  pabnc ; — ^the  mHitary  men,  to  attend  the  lord  in  the  field,  and 
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venture  their  lives  for  their  country ; — and  the  gocmefij  to  plough  the  de- 
mesnes which  the  lord  kept  in  his  own  hands  for  the  support  of  his  own 
table,  or  to  make  an  annual  return  of  com  and  other  provisions  for  that  use 
and  purpose :  and  hence,  by  the  way,  the  lands  which  the  socmen  held 
were  called  /armSy  from  the  Saxon  word  ftxyrm^  which  signifies  pro- 
visions. 

Gilb.  on  Rents,  1,  S,  &c. 

These  corporal  services,  as  money  multiplied  and  trade  increased,  were 
changed  into  money  by  the  consent  of  the  tenants,  and  the  desire  of  the 
lords ;  and,  as  the  military  tenure  began  to  decline,  they  admitted  of  com- 
positions fit)m  the  feudal  tenant  for  not  attending  his  lord  in  the  field,  and 
those  compositions  were  ascertained  by  parliament  after  the  war  was  over, 
which  was  called  escuage.  This  change  of  the  services  seems  to  have  been 
for  the  ease  and  advantage  of  the  lords ;  because  they  were  no  longer  obliged 
to  carry  their  own  provisions  to  the  camp,  when  they  had  money  from  their 
tenants,  which  in  every  place  would  sufficiently  provide  them  with  all  the 
necessaries  of  life. 

The  remedy  for  the  recovery  of  rent  is  by  way  of  distresSy  which  seems 
to  have  come  over  to  us  from  the  civil  law :  for  anciently,  in  the  feudal 
law,  the  not  paying  attendance  on  the  lord's  courts,  or  not  doing  the  feudal 
service,  was  punished  with  the  forfeiture  of  the  estate.  So  is  Vigellius,  in 
the  title  Causa  ex  qtdbus  Feudum  amUtUur  ;  viz.  ^<  Si  vassalus  domino  non 
serviat,  fidelitatemque  ei  non  prsestet ;  si  vassalus,  a  domino  ejus  vocatus, 
non  venerit ;  si  pactum  feudi  non  servetur."  But  these  feudal  forfextures 
were  afterwards  turned  into  distresses,  according  to  the  pignoraiy  method 
of  the  civil  law ;  that  is,  the  land  that  is  set  out  to  the  tenant  is  hypothecaied, 
or  has  a  pledge  in  his  hands,  to  answer  the  rent  agreed  to  be  paid  to  the 
landlord ;  and  the  whole  profits  arising  fit>m  the  land  are  liable  to  the 
k>rd's  seizure,  for  the  payment  and  satisfaction  of  it. 

Besides  this,  the  lord  had  another  security  by  the  feudal  law  for  the 
faithful  performance  of  his  services ;  and  that  was,  the  solemn  engagement 
made  by  the  tenant  upon  his  first  entering  into  the  feud,  by  me  doing 
homage,  and  taking  the  oath  oifeaUy;  by  which  the  tenant  solemnly  swore 
and  undertook  to  bear  faith  to  him  for  the  lands  which  he  held,  and  law- 
fully to  do  the  customs  and  services  which  he  ought  to  do  at  the  terms 
assigned  him ;  hence  came  that  connection  between  the  lord  and  tenant,  in 
the  feudal  law,  that  dependence  and  attendance  of  the  tenant  in  all  the  cir- 
cumstances of  life  and  articles  of  danger;  and,  in  return  of  that  service  and 
fidelity,  the  utmost  protection  the  lord  could  give  him : — "  Debet  quidem 
tenens  manus  suas  utrasque  ponere  inter  manus  utrasque  domini  sui ;  per 
quod  significatur,  ex  parte  domini,  protecHo,  defensio,  et  warranHa  ;  et  ex 
parte  tenentis,  reverentia  et  stdjecHo,^^ 

This  oath  of  fealty  or  fidelity  was,  we  see,  taken  by  the  tenant  on  ac- 
count of  the  lands  holden  fit>m  the  lord ;  for  so  says  the  tenant, — ^^  thai  he 
will  he  fcMifvl  to  the  lord  for  the  lands  which  he  holds;'*'* — ^and  therefore 
this  engagement  must  subsist  while  the  tenure  between  ^e  lord  and  tenant 
remains :  and  it  was  looked  upon  to  be  so  sacred  an  obligation,  and  so 
necessary  to  be  punctually  observed,  that  originally,  as  we  have  observed, 
the  breach  of  it  was  attended  with  no  less  a  penalty  than  the  forfeiture  of 
the  feud  itself;  and  afterwards,  when  the  rigour  of  that  law  came  to  be 
mitigated,  with  a  seizure  of  every  thing  that  was  found  on  the  land.    Now 


the  distress  being  substituted  instead  of  the  seizure  of  the  feud,  we  may 
easily  account  why  the  power  of  distraining  always  attended  tiiejealty,  or, 
as  the  law  books  termed  it,  was  inseparably  incident  to  it ;  because  tiie 
power  of  seizure  could  only  belong  to  him  in  whose  homage  the  tenant 
was,  and  to  whom  the  lands  must  return  when  the  feudal  donation  to  the 
tenant  was  ^ent ;  for  it  had  been  unreasonable  and  absurd,  that  the  tenant 
should  forfeit  his  land  for  not  paying  a  service  to  a  person  to  whom  he 
never  obliged  himself  by  any  oath  or  engagement:  and  hence  it  is,  that  if 
the  lord  upon  the  donation  had  reserved  to  himself  any  gabel  or  rent,  and 
had  afterwards  granted  the  rent  to  a  stranger,  though  the  tenant  had  at- 
torned, or  consented  to  the  grant,  yet  the  stranger  could  not  distrain  for 
the  rent;  for  as  the  power  of  seizure,  so  the  distress  that  was  substituted 
in  its  place,  belong  only  to  him  of  whom  the  lands  were  held,  and  in  whom 
the  rirfit  ot reverter  was  when  the  feudal  donation  was  spent;  and  there- 
fore the  stranger,  who  could  pretend  no  such  right  from  the  grant,  could 
have  no  power  of  seizing  the  Jeud  for  the  nonpayment  of  rent,  nor  conse- 
quently of  distraining,  because  then  the  land  would  be  liable  to  two  differ- 
ent seizures  at  different  times. 

So  it  was  upon  lesser  donations :  as,  if  a  lease  had  been  made  for  life, 
reserving  rent,  and  the  lessor  grants  the  rent,  the  grantee  has  no  remedy 
for  the  recovery  of  it,  for  the  former  reason :  but  if  the  reversion  itself  had 
been  granted  to  a  stranger,  the  whole  services  incident  to  it  had  passed  ; 
and  the  grantee,  after  attornment,  mi^ht  well  distrain,  because  the  tenure 
must  necessarily  be  of  him  to  whom  Uie  lands  must  return  when  the  feudal 
donation  is  spent ;  and  the  tenant  must  owe  hb  fideli^  to  him  whose  ten- 
ant he  is,  because  it  were  contradictory  to  make  him  bear  faith  for  the 
same  land  to  different  persons ;  therefore  the  obligation  of  his  first  oath  of 
fidelity  must  cease,  since  he  no  longer  holds  any  land  of  him  to  whom  he 
made  it.  But  these  things  will  be  considered  more  at  large  in  treating  of 
rents  under  the  following  diviaon:] 

(A)  Of  the  several  Kind*  of  Rent:  And  hetein, 
1.  qf  Stnt-Strviet. 

S.  Of  Btnt-Oarge. 
3.  qf  Bent'Seck. 

(B)  Ont  of  what  Thlnga  a  Rent  may  iaaiie. 

(C)  Upon  wbatConTejaiiceal{«ntDisf  be  reserved. 

(D)  By  whM  Worde  a  Rent  may  he  Teserved  m  created. 

(E)  How  Mveral  Rente  may  be  reaeived  in  the  same  Deed. 
(P)  Of  the  Daya  of  Payment. 

(G)  To  whom  Rente  may  be  reserved  or  granted. 


(1)  Of  the  Recovery  and  Demand  of  the  Rent:  And  hetein, 

1.  In  wAot  Cata  a  Dtraand  u  neeenory. 

S.  Tlie  "Hmt  tf  Demand. 

S.  7%e  Ptaee  tohtre  a  Denuwd  it  to  U  made. 
(K)  The  eeveial  Remedies  for  the  Recovery  of  Rents :  And  herein, 

2p2 
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(A)  Of  the  several  Kinds  of  Rent    {Eent-Sermee.) 

2.  Of  ike  Remedy  hy  Wril  ofJnnuity. 

3.  Of  the  Remedy  by  ^ttize. 

4.  Of  the  dauae  cf  Re-entry. 

5.  Of  the  Nomine  Pcene. 

6.  Of  the  Remedy  by  Action  of  Debtf  and  a»  grounded  on  teveral  Me 

ment ;  ^nd  herein  of  «« Double  Falue,^*  and  •<  Double  Rent.^'i 

||7.  Of  the  Remedy  by  Action  for  Use  and  Occupation, 

B,  Of  the  Remedy  of  Payment  by  the  Sheriffs  under  an  Execution  againd  ike 
Tenanfe  Goode^ 

(L)  Rent  when  and  how  discharged :  And  herein  of  the  Eviction  of  the  Tenant 

(M)  Of  Apportionment:  And  herein  of  the  Suspension  and  Extingaisfament  of  the 
6ent 

!•  In  what  Caeet  a  Rent  may  be  apportioned  by  the  Act  of  the  Parties  f  and  herein 
of  the  Differenu  between  a  Rent-Serviee  and  a  Rent^Charge. 

3.  In  what  Caeee  it  may  be  apportioned  by  the  Act  tf  Law  or  the  Act  cf  God, 

3.  The  Maimer  tfeueh  Apportionment^  and  how  the  Tenant  thall  take  Advtmie^  ofiL 


(A)  Of  the  several  Kinds  of  Rent :  And  herein, 
1.  Cf  Rent-Service. 

Littleton  describes  a  rent  (a)  service  to  be  where  the  tenant  holdeth 
his  land  of  his  lord  by  fealty  and  certain  rent ;  or  by  homage,  fealty,  and 
certain  rent;  or  by  other  services  and  certain  rent. 

Lit  i  dl3.  (a)  So  called  hecanse  the  ancient  retrihution  was  made  by  the  corporal 
service  of  the  tenant  in  ploughing  his  lord's  demesne,  which  came  afberwaids  to  be 
changed  into  gabel  or  rent;  but  the  service  of  fealty  is  still  incident  to  a  rent-service. 
Co.  Lit  142. That  suit  to  a  mill  is  rent-service.  Bro.  tit  Ten,  pi.  36.  /8  In  Penn- 
sylvania, 9l  ground-renif  id  eet^  a  rent  reserved  by  the  grantor  of  lands  in  fee,  payable  to 
himself  and  his  heirs,  is  a  rent-service,  and  not  a  rent-charge.  Inffersoll  v.  Sergeant, 
1  Whart.  R.  337 ;  Franciscus  v.  Reigart,  4  Watts,  98 ;  Kenege  v.  Elliott,  9  Watts,  362. 
See  Hurst  v.  Lithgrow,  3  Yeates,  Qi,^/ 

The  services  are  of  two  sorts,  either  expressed  iii  the  lease  or  contract, 
or  raised  by  implication  of  law.  When  the  services  are  expressed  in  the 
contract,  the  ^pumtum  must  be  either  certainly  mentioned,  or  be  such  as 
by  a  reference  to  something  else  may  be  reduced  to  a  certainty ;  for  if  the 
lessor's  demands  be  uncertain,  it  is  impossible  to  give  him  an  adequate 
satisfaction  or  compensation  for  them,  as  the  jury  cannot  determine  what 
injury  he  has  sustained. 

Co.  Lit  96  a;  Stil.  397;  3  Ld.  Raym.  1160. 

Hence  it  is,  that  the  lord  cannot  distrain  his  tenant  in  Jrankalmaignej 
for  the  duty  of  such  tenant  being  to  make  orisons,  prayers,  and  masses, 
and  to  do  other  divine  services  for  the  soul  of  the  feoffor,  the  number  of 
which  is  not  expressed,  the  service  is  altogether  uncertain;  and  therefore 
the  remedy  is  before  the  ordinary,  who  may  inflict  ecclesiastical  censures 
for  such  omission. 

Lit  $  135, 136.  II  By  $  7  of  13  Car.  3,  c.  34,  (the  statute  abolising  tenure  by  knight- 
service,)  it  is  provided,  that  the  act  shall  not  take  away  tenures  in  frankabnoigne^  or 
subject  them  to  greater  or  other  services  than  they  were  then  subject  to.  J 

But,  if  the  tenant  holds  of  his  lord  to  shear  all  his  sheep  feeding  in  such 
a  manor,  this  is  certain  enough,  because  it  is  easy  to  compute  the  number 
within  the  precincts  of  the  manor,  and,  consequently,  what  expense  the 


tamed  by  the  omissioa  of  his  tenant. 

Co.  Lit.  96  a;  9  Ld.  Raym.  1161. 

In  debt  for  rent  on  a  demise,  reddendum  after  the  rate  of  18/.  per  an- 
num ;  this  was  adjudged  a  void  reservation  for  uncertainty ;  because  it  may 
be  in  com,  or  in  any  thing  satisJactory :  also,  an  action  might  be  brought 
every  day  or  eveiy  hour,  as  no  time  is  limited  when  the  rent  should  be 
paid :  and  the  court  was  the  more  inclined  to  think  it  a  void  reservation, 
from  its  being  on  a  lease  at  vrill,  where  the  time  of  payment  of  the  rent 
should  be  very  certain,  as  the  tenant  by  holding  over  a  day  must  pay  the 
rent  of  the  next  quarter. 

4  Mod.  76;  Salk.  363,  pi.  3;  3  VenL  349,  370,  Parker  t.  Harris ;  Hbat  Boeh  a  de- 
mise would  now  be  held  a  demiBe  fiom  year  lo  jear,  the  leot  payable  at  the  end  of  b 
year  from  the  tenant's  entry.|| 

The  services  implied  are  such  as  the  law  obliges  the  tenant  to  perform 
when  there  are  none  contracted  for  in  the  grant ;  and  these  are  more  or  less 
according  to  the  duration  of  the  gift :  as,  at  common  law,  before  the  statute 
qtda  enpiores  terrarvm,  if  the  tenant  made  a  feoffment  in  fee  without  any 
reservation  of  services,  the  feoffee  held  by  the  same  services  by  which  the 
feoffor  held  over ;  because  the  services  being  by  an  incumbrance  on  the 
land,  which  the  tenant  could  not  discharge  without  his  lord's  consent, 
must  follow  the  land  into  whose  hands  soever  it  comes. 

Co.  Lit  S3, 93. 

So,  when  after  the  statute  de  dcmis  the  feudal  right  of  reverter  was  turned 
into  a  reversion  in  the  feoffor,  the  law  obliged  the  tenant  in  tail  to  do  the 
same  services  to  the  donor  which  he  was  obliged  to  bv  his  superior  lord  ; 
because  this  was  an  estate  of  inheritance  which  posably  might  have  con- 
tinued for  ever. 

Lit  sect  19. 

Hence  it  is,  that  if  A  seised  of  two  acres,  one  holden  of  B  by  knight's 
service  and  \2d.  rent,  and  the  other  of  C  in  socage  and  6d.  rent,  makes  a 
gift  in  tail  of  both  acres,  without  any  reservation,  though  the  donor  has 
but  one  reversion,  yet  the  donee  holds  by  two  distinct  tenures  and  different 
services,  and  pursuant  to  the  tenure  and  the  services,  the  avowry  of  the 
donor  must  be  several ;  because  the  donee  must  hold  as  the  donor  held 
over. 

Co.  Lit  33. 

So,  if  there  be  lord,  mesne  and  tenant,  and  the  mesne  hold  by  \2d.  rent, 
and  the  tenant  by  4ij.,  the  tenant  make  a  gift  in  tail  without  any  reserva- 
tion, the  donee  shall  hold  by  the  ^d.  rent,  because  his  donor  holdeth  of  the 
mesne  by  that  service ;  and  if  the  donor  die  without  issue,  by  which  the 
reversion  escheats  to  the  mesne,  then  the  donee  must  hold  by  13</.  because 
his  tenure  is  then  of  the  mesne ;  and  the  tenant  must  hold  by  the  same  ser- 
vices by  which  his  lord  holds  over. 

Co.  Lit.  S3.  IVide  Keilway,  135, 139.D 

But  the  law  did  not  make  this  construction  on  leases  for  lives  or  years, 
for  if  the  lessor  made  no  reservation  the  law  implied  none,  except  fealty, 
which  every  tenant  that  has  any  determinate  interest  must  do;  because  it 
is  necessary  there  should  be  some  tn(/tcn»n  of  the  tenure,  since  all  lands 
must  be  held  of  somebody. 

Co.  Lit  93. 
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(A)  Of  the  Several  Kinds  of  Rent.    {lUnl^Charge.) 

But  since  the  statute  yida  emptores  terrarumy  if  a  man  makes  a  feofiment 
in  fee,  or  lease  for  life,  or  a  gift  in  tail,  remainder  over  in  fee^  the  feoflee 
shall  hold  of  the  superior  lord  by  the  same  services  which  the  feoffor  or 
donor  h^ld ;  for  by  diat  act  the  tenure  upon  such  donations  must  be  of  the 
capital  lord,  and  not  of  the  feoffor ;  wherefore  upon  such  grants  there  can 
be  no  rent-service  reserved  at  this  day  to  the  feoffor,  because  the  feoffee  is 
not  obliged  to  swear  fealty  to  him,  inasmuch  as  he  is  not  in  his  homage, 
and,  consequently,  not  obliged  to  do  any  services  to  him  for  lands  which 
he  holds  of  the  capital  lord. 

3  InsL  605. 

But  since  the  statute,  if  a  man  makes  a  lease  for  lifey  or  a  gift  in  tot/, 
saving  the  reversion  to  himself,  with  the  reservation  of  rent  or  other  ser* 
vices,  this  is  a  rent-service,  for  which  the  law  gives  the  donor  or  lessor  a 
remedy  by  distress,  as  before  the  statute ;  for  neither  the  lessee  nor  donee 
is  feoffatus  within  the  act,  because  there  is  a  reversion  in  the  donor  suffi- 
cient to  support  the  tenure  of  him. 

LiL  $  314. 

Therefore  in  the  case  of  a  feoffment  in  fee,  or  lease  for  life,  the  remain- 
der in  fee,  if  the  feoffor  reserves  a  rent,  such  rent  is  seek,  (a)  because  it  is 
unprofitable  to  the  feoffor,  he  having  no  remedy  for  the  recovery  of  it:  the 
reason  whereof  is,  because  the  land  out  of  which  the  rent  is  reserved  is  not 
held  of  the  feoffor,  and,  consequently,  the  feoffee  is  not  oblieed  to  the  oath 
of  fealty  to  him  for  lands  which  are  held  of  another ;  and  where  there  was 
no  fealty  due,  there  could  be  no  seizure  by  the  old  law  for  non-performance 
of  the  services,  and  consequently  no  distress,  without  the  particular  pro- 
vision of  the  parties.  And  hence  the  true  reason  appears,  why  to  a  rent- 
service  a  power  of  distraining  is  inseparably  incident  hj  the  common  law, 
without  any  clause  in  the  lease  or  provision  of  the  parties. 

Lit  $  315 ;  7  Co.  34,  51 ;  Cro.  Eliz.  656 ;  Plow.  134.  ||(a)  It  is  clear  such  a  rent  is 
not  distrainable  unless  there  be  a  clause  of  distress  in  the  deed,  or  unless  it  falls  within 
the  4  G.  3,  c.  38,  {po9l)\  Bradbury  v.  Wright,  Doug.  634.  Whether  sach  a  rent  is 
properly  a  fee-farm  rent  seems,  according  to  Lord  Coke,  (Co.  Lit.  143  b,)  Spelman, 
(Gloss.  331,  col.  1,)  and  Blackstone  (Comm.  v.  3,  p.  43,)  to  depend  on  its  oeingeqnal 
to  at  least  one  fourth  of  the  value  of  the  land ;  but  Mr.  Hargrave  thinks  any  rent  re- 
served on  a  grant  in  fee  is  a  fee-farm  rent,  whatever  the  quantum.  See  Co.  Lit.  143  b, 
n.  (5),  and  BritL  164  b;  3  InsL  44,  and  Doug.  637,  note  (1).|| 

/S  Where  the  tenant  agrees  to  cultivate  and  bag  the  hop  crop  for  the  year, 
in  payment  of  rent,  the  property  in  the  hops  is  in  the  landlord. 

Kelly  V.  Weston,  30  Maine,  333. 

A  landlord  who  leased  to  a  cropper  for  one  year,  and  who  agreed  to 
receive  a  part  of  the  grain  as  rent,  has  a  lien  upon  the  growing  crop,  and 
the  entire  crop  cannot  be  removed  by  the  tenant  or  those  acting  under  him, 
imtil  the  rent  has  been  provided  for.  - 

Case  V.  Hart,  11  Stanton,  364.0f 

3.  Of  Bent-Charge. 

Where  a  man  seised  of  lands  grants  by  a  deed-poU  or  indenture  a  yearly 
rent,  to  be  issuing  out  of  the  same  land  to  another  in  fee,  in  tail,  for  life, 
or  years,  with  a  clause  of  distress,  this  is  a  rent-charge,  because  the  lands 
are  charged  with  a  distress  by  the  express  grant  or  provision  of  the  parties, 
which  omerwise  they  would  not  be. 

Vide  tit.  Afvmiity,    ySRent^charge  is  a  rent  reserved  where  the  landlord  has  no  rever- 


execnUoQ  end  aold.     Ilie  feopU  t/  HaBkiiu,  7  Wend.  463.g' 

So,  if  a  man  makes  a  feoSinent  in  fee,  reserving  rent,  and  if  the  rent  be 
behind,  that  it  shall  be  lawful  for  him  to  distrain,  this  is  a  rent-charge,  the 
word  resenriii^  amounting  to  a  grant  from  the  feoffee. 

Lit.  {  317. 

A  rent  granted  for  ecjuality  of  partition  by  one  coparcener  to  another  is  a 
rent-charge,  and  distramable  of  common  nght  without  clause  of  distress, 
and  although  there  he  no  tenure  of  the  sister  who  grants  it;  for  as  the  law 
for  the  conveniency  of  coparceners  allows  of  such  grants,  it  must  conse- 
quently give  a  remedy  to  the  grantee  for  the  recovery  of  it. 

Lit.  $  351,  353 ;  Co.  LiL  170  a  j  Plowd.  134 ;  Gilb.  Rents,  19.  So,  if  a  reat  b« 
granted  to  a  widow  out  of  landa,  whereof  she  is  dowable;  Co.  Lit.  169.  QLItlletoD, 
f  353,  lajH  it  down  that  a  rrant  of  rent  for  eqaallty  of  partition  ma;  be  by  parol ;  ted 
ou.  now,  in  reipect  of  39  Cat.  3,  a.  3.  See  Co.  Lit  169  b,  note  (4),  and  Hawk.  Ab. 
Co.  LitD 

3.  Of  Bmt-Seek. 
A  rent-seek  is  so  called  because  it  is  unprofitable  to  the  grantee,  as  be- 
fore seisin  had,  he  can  have  no  remedy  for  recovery  of  it ;  as,  where  a 
man  seised  in  fee  grants  a  rent  in  fee  for  life  or  years,  or,  where  a  man 
makes  a  feoffment  in  fee  or  for  Jife,  remainder  in  fee,  reserving  rent  with- 
out any  clause  of  distress,  these  are  rent-seek  ;  for  which  by  t&e  policy  of 
the  ancient  law,  there  was  no  remedy,  as  there  was  no  tenure  between  the 

ntor  and  grantee,  or  feoffor  and  feoffee,  and  consequently  no  fealty  could 
ue. 

Lit.$3t5,S18;  Cro.  Eliz.  656.  [In  what  cases  &  rent-aeck  inajbe  distrained  for, 
Keilw.  104;  Co.  Lit.  153  a,  n.  3,  ^14th  edit.)]  [{BDt  if  the  rent  may  be  distrained  for, 
can  it  be  properl^r  called  seek  1  Littleton,  $  318,  describes  a  rent  to  be  seek  ezpresBly 
becaose  diaCress  is  not  incident  to  it ;  and  according  to  the  resolution  of  the  K.  H.,  W, 
Jon.  334,  the  rent,  in  the  ease  sapposed  bj  Littleton,  (Co.  Lit  153  a,  cited  above,)  ji 
not  etrictiv  a  rent-seek,  bat  quan  a  rent-service,  diatiainable  of  common  right ;  and  see 
Hargrave^  note  (1),  Co.  Lit  153  a.D 

If  a  man  grants  a  rent  out  of  three  acres,  and  grants  over,  that  if  the  rent 
be  arrear,  that  he  shall  distrain  for  the  rent  in  one  of  the  acres,  this  is  one 
entire  rent:  but  it  cannot  be  a  rent-chaige  for  the  whole,  because  the  great- 
est part  of  the  land  out  of  which  it  issues  is  not  chargeable  with  any  dis- 
tress for  the  recovery  of  it,  and  denotmnatio  sumenda  &  majori;  therefore 
it  is  taken  to  be  a  rent-seek,  for  which,  by  the  words  of  the  grant,  the 
grantee  may  distrain  in  the  third  acre.  For,  whenever  the  remedy  by  way 
of  charge  for  the  rent  is  not  commensurate  to  the  rent,  the  rent  is  called 
seek,  and  the  charge  is  only  appurtenant  or  appendant  to  the  rent,  and 
does  not  give  it  its  denomination.  And  the  reason  is,  because  if  such  ori- 
ginal grant  should  be  lost  and  worn  out  by  time,  and  a  man  were  to  pre- 
scribe for  it,  if  he  were  to  ^ve  it  the  denomination  of  a  charge,  it  would 
grasp  more  land  than  was  originally  intended  to  be  charged ;  and  there- 
fore the  law  binds  him  down  to  the  denomination  of  the  rent  as  seek,  and 
to  set  forth  the  chai^  as  an  appurtenant,  that  by  length  of  time  no  more 
should  be  comprehended  in  the  charge. than  was  originally  intended  in  the 
grant  of  that  chaige. 

7  Co.  34  b ;  Co.  Lit.  147. 

So  it  is,  if  a  rent  be  granted  to  two  and  their  heirs  out  of  one  acre,  and 
&at  it  shall  be  lawliil  for  one  of  them  and  his  heirs  to  distrain  for  it,  this 
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is  a  rent-seek,  and  die  distress  given  to  one  is  only  an  appurtenant  to  the 
rent.  And  this  comes  within  the  reason  of  the  former  case,  because  both 
the  grantees  have  not  a  remedv  by  way  of  charge  commensurate  to  the 
rent  granted.  But,  if  he  to  whom  the  distress  was  not  limited  dies,  the 
survivor  shall  distnun,  because  the  whol^  rent  is  then  in  him,  and  the  re- 
medy by  distress,  which  was  given  to  him  and  his  heirs,  ought  in  reason 
to  be  extended  to  the  recovery  of  the  whole  estate  given,  and  he  is  now 
in  seisin  of  the  whole  rent  under  the  first  grant. 
Co.LiL147b;  7  Co.  94  b. 

But  if  a  rent-seek  be  granted,  and  the  grantee  have  seisin  of  the  rent 
given  to  him,  as  bv  the  payment  of  a  penny,  &c.,  and  afterwards  the 
grantee  be  disseised  of  it,  or  be  denied  ()ayment,  which  is  a  disseisin  in 
law,  the  grantee  may,  at  common  law,  maintain  an  assize  for  it. 

Lit  $335;  Cro.  Ja.  143. 

And  it  hath  been  ruled  in  equity,  that  where  an  annuity  was  devised  bv 
will  to  A,  and  the  land  subject  to  the  annuity  to  B,  that  d  should  give  sei- 
sin of  the  rent-seek  to  A  that  he  might  have  remedy  for  the  recovery  of  it 
at  common  law,  it  heins  the  original  intention  of  the  gift  that  the  devisee 
should  have  some  benefit  firom  it. 

Moor,  636 ;  3  Chan.  Ca.  93.  0I>>  ^^^^  ^^^  >^  ^^  annnity  be  for  life,  A  cannot  sne 
B  for  it  in  dibt  while  the  freehold  interest  continues.    Webb  ▼.  Jigga,  4  Manl.  &  S. 

113.1 

So,  when  a  bill  was  brought  for  3/.  for  a  rent  of  bs.  arrear  fi>r  twelve 

years,  the  equity  of  the  bill  being  that  the  deeds  by  which  the  rents  were 

created  were  lost,  and  consequently  no .  remedy  for  the  rent  at  law ;  the 

court,  upon  the  plaintiff's  proving  constant  payment  till  the  last  twelve 

years,  decreed  the  defendant  to  pay  the  arrears  and  growing  rent ;  for 

since  by  the  payment  it  was  evident  the  plaintiff  had  a  right  to  the  rent, 

and  that  he  could  not  without  his  deeds  make  a  title  at  law,  therefore  the 

court  decreed  the  defendant  to  pay  the  rent,  and  so  subjected  his  person, 

which  possibly  might  not  have  been  liable  by  the  deed  that  created  the 

rent. 

Chan.  Ca.  130,  Collet  ▼.  Jaqnes ;  |and  see  Cox  ▼.  Foley,  1  Vem.  359;  Eton  Coil, 
y.  Beanchamp,  1  Ch.  Ca.  131 ;  Davy  ▼•  Davy,  1  Ch.  Ca.  144.|| 

And  now  by  the  4  G.  2,  c.  28y  it  is  enacted,  ^^  That  all  persons  shall 
have  like  remedy  by  distress,  and  by  impounding  and  selling  the  same  in 
cases  of  rent-seek,  rents  of  assize,  and  chief  rents,  which  have  been  an- 
swered or  paid  for  three  years  within  the  space  of  twenty  years,  before  the 
first  day  of  this  session  of  parliament,  or  diall  be  hereafter  created,  as  in 
case  of  rent  reserved  on  a  lease." 

(B)  Oat  of  what  Things  a  Rent  may  issue. 

It  is  laid  down  as  a  general  rule,  that  no  rent  can  issue  (a)  out  of  any 

incorporeal  inheritance  which  lies  in  grant,  because  they  are  such  things  in 

their  nature  as  a  man  can  never  recur  to  for  a  distress. 

Co.  Lit.  47  a,  143  a.  ||(a)  To  a  **  common  person,'*  as  Lord  Coke  says,  for  the  king 
may  resenre  a  rent  out  of  an  incorporeal  inheritance,  since  he  can  distrain  on  all  the 
lands  of  the  lessee,  Co.  Lit.  47  a,  note  (1) ;  and  ante  tit.  PrerogaUvt,  Gilbert  on 
Rents,  33.) 

As(&)a  common  was  originally  granted  for  the  benefit  of  the  beasts  of 
every  one  of  the  tenants,  and  as  the  right  of  common  which  every  man 
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has  runs  through  the  whole  common,  and  no  particular  tenant  has  a  ri^t 
to  one  part  more  than  another,  it  follows  that  no  (c)  distress  can  be  taken 
thereon,  nor  can  the  recognisors  of  the  assize  have  the  view  of  any  parti- 
cular part  to  which  the  grantee  of  the  rent  hath  a  right,  and  therefore  can- 
not put  him  in  seisin  of  the  rent  by  a  twig  or  a  turf. 

Cro.  Ja.  679.  (b)  So,  of  a  warren.  Noj,  60;  3  Leon.  1. — So,  of  a  piscary.  Go. 
Lit.  144.  (c)  Though  a  rent  cannot,  for  the  reasons  herein  mentioned,  issue  out  of  a 
common,  yet  by  the  11  6. 3,  c.  19,  §  8,  it  is  enacted  that  it  shall  be  lawful  for  every 
landlord,  his  steward,  bailifT,  receiver,  or  other  person  empowered  by  him,  to  seize  as  a 
distress  for  rent  any  cattle  or  stock  of  their  tenants  feeding  upon  any  common  append- 
ant or  appurtenant,  or  any  ways  belonging  to  any  part  of  me  premises  demised. 

So,  rent  cannot  issue  out  of  a  rent,  for  the  statute  of  Westm.  2,  (13  Ed.  1, 
Stat.  1,)  ^yes  an  assize  in  cerio  loco  copier^  ;  but  a  rent  cannot  be  put  in 
riew. 

6ro.  JaMKf  pi.  3. 

So  it  is  of  tithes,  for  a  reservation  of  rent  upon  a  lease  of  them  is  not 
good,  because  there  is  no  place  upon  which  the  distress  can  be  taken,  nor 
any  land  to  be  put  in  view  to  the  recognitors,  or  of  which  they  may  give 
him  seisin. 

5  Co.  3 ;  Cro.  Ja.  Ill,  173 ;  g«ei2  vide  Precentor  of  Paal's  Ca.,  Co.  Lit  44  b,  (3) ; 
ante  tit.  Leases  and  Terms  for  Tears  (E) :  and  now  by  5  G.  3,  c.  17,  leases  of  tithes  and 
other  incorporeal  hereditaments  by  ecclesiastical  persons  for  one,  two,  or  three  lives,  or 
twenty-one  years,  are  as  good  as  if  of  corporeal  hereditaments,  and  an  action  of  debt  is 
given  to  the  successor  for  rent  reserved  on  such  leases.|| 

But  it  has  been  decreed  in  equity,  that  where  a  rent-chai^e  of  20/.  was 
devised  out  of  a  rectory,  the  glebe  whereof  amounted  but  to  40*.  per  an- 
num, that  the  whole  rectory  should  be  liable  to  the  payment  of  the  rent ; 
and  the  proprietor  of  the  rectory  was  decreed  to  pay  the  arrears  of  the  rent 
and  costs. 

Chan.  Ca.  79 ;  Thomcide  v.  Allinton,  Gilb.  on  Rents,  33. 

A  rent  cannot  issue  out  of  a  hundred,  fair,  office,  &c.,  for  these  were  in- 
stituted for  particular  purposes,  and  are  for  public  utility.  So  of  an  ad- 
vowson,  in  which  the  patron  has  no  interest  but  to  appoint  an  able  and  fit 
person  to  the  church,  without  making  any  profit  to  himself. 

7  Co.  33 ;  Noy  60 ;  Gilb.  on  Rents,  33. 

But,  though  a  reversion  or  remainder  be  incorporeal,  and  can  pass  only 
by  grant,  yet  a  rent  reserved  upon  a  grant  of  them  is  good ;  for  though  the 
grantor  has  no  remedy  for  them  during  the  continuance  of  the  particular 
estate,  yet  since  they  relate  to  lands  which  were  originally  granted  to  make 
profit  of,  the  judges  have  gone  as  far  as  they  could  to  pursue  the  intention 
of  such  original  donations,  and  therefore  have  admitted  such  reservations 
to  be  good  immediately,  since  the  lands  in  which  the  grantor  had  the  re- 
version were  originally  given  for  that  purpose,  viz.,  to  make  profit  of. 
And  this  construction  is  die  more  reasonable,  because  in  this  case  there  is 
a  remedy  by  distress  for  all  the  arrears^  when  the  reversion  executes  by 
the  determination  of  the  particular  estate,  whereas  there  is  no  possibility  of 
such  remedy  in  the  case  of  tithes,  commons,  fairs,  &c. 

10  E.  4 ;  4  Bro.  tit.  Distress^  47 ;  Perk.  $  637 ;  Co.  63,  Cape's  ease;  Co.  Lit*  47  ai 
Gilb.  on  Rents,  34. 

So  and  for  the  same  reason  it  is,  if  the  lord  grants  his  seigniory,  reserv- 
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ing  rent ;  for  here  is  a  prospect^  though  it  be  distant,  of  a  remedy  by  dis- 
tress upon  the  escheat  of  the  tenancy. 

9  Roll.  Abr.  446. 

So,  if  there  be  lord  mesne  and  tenant,  and  the  mesne  make  a  gift  in  tail 
of  the  mesnalty,  reserving  rent,  this  is  a  good  reservation,  because  the 
tenancy  may  escheat  to  the  donee,  and  then  the  donor  shall  have  remedy 
by  distress  for  all  the  arrears. 

Perk.  $  637;  Cro.  Elix.  546. 

Also  if  a  lease  ||by  deed||  be  made  for  years  of  an  incorporeal  inherit- 
ance, which  lies  only  in  ^rant,  reserving  rent,  such  reservation  is  good 
to  bind  the  lessee  by  way  of  contract,  for  the  non-performance  of  wmch 
the  lessor  shall  have  an  action  of  debt,  because,  if  the  lessee  under- 
takes to  pay  such  an  annual  sum  by  his  deed,  such  undertaking  gives  the 
lessor  a  nent  to  it,  and  the  law  in  all  cases  gives  remedies  adequate  and 
corresponaent  to  every  man's  right. 

5  Co.   3,  Jewell's  ease;    Cro.  Ja.  459;  9Saand.  303;  Vent  96;  Lev.  30d. 

As,  when  in  covenant,  for  non-payment  of  rent,  the  plaintiff  declared 
that  he  was  seised  of  tithes,  and  by  indenture  demised  them  to  the  defend- 
ant, rendering  rent,  which  he  covenanted  to  pay,  and  for  the  non-payment 
thereof  the  plaintiff  brought  his  action ;  the  defendant  having  pleaded  evic- 
tion, to  which  the  plaintiff  demurred,  it  was  adjudged  for  me  defendant ; 
the  court  holding  that  this  was  rent,  and  that  me  eviction  was  a  su^n- 
sion  of  it,  and  therefore  that  the  plea  was  good. 

Ld.  Raym.  77 ;  Dalston  v.  Reeve,  vide  5  G.  3,  c.  17 ;  Iwhich  makee  good  all  leasee 
granted  by  eoclealastical  peiaons  of  tithes,  or  incorporeal  hereditaments  tot  one,  two,  or 
three  lives,  or  twenty-one  years,  as  if  the  same  were  of  corporeal  hereditaments.! 

If  a  man  makes  a  lease  of  Blackacre  to  commence  injuturoj  and  of 
Whiteacre  to  begin  inprasenHy  rendering  rent,  payable  at  Michaelmas,  be- 
fore the  commencement  of  the  term  of  Blackacre,  this  is  a  good  reservation 
immediately,  for  it  is  but  one  entire  rent,  and  as  such  is  payable  according 
to  the  reservation. 

9  Roll.  Rep.  467,  FalstafTs  case. 

So  it  is,  if  a  man  grants  a  future  interest  in  land,  as,  if  it  be  a  lease  for 
years,  to  commence  five  years  after  the  making  of  the  lease,  die  lessor  may 
reserve  a  rent  immediately,  because  this  is  a  good  contract  to  oblige  die 
lessee,  and  to  ground  an  action  of  debt ;  and  me  lessor  may  likewise  have 
his  remedy  by  distress  for  die  arrears  when  the  lessee  comes  into  posses- 
sion. 

9  RoU.  Abr.  446;  and  vide  9  Roll.  Rep.  407;  Plow.  493. 

A  lease  of  die  vesture  or  herba^  of  land,  reserving  tent,  is  good,  be- 
cause the  lessor  may  come  upon  die  land  to  distrain  die  lessee's  beasts 
feeding  thereon. 

Co.  Lit  47;  |Q«.  howaasiaeshallbebroafflitineaaeof  heibagel  17K.3,75;  Hal- 
MSS.  Co.  Ut.  47  a.| 

Also,  the  king  may  resenre  rent  out  of  an  incoiporeal  inhentance,  be- 
cause by  his  prerogative  he  may  distrain  in  all  the  lands  of  his  lessee  far 
such  rent;  and  therefore,  since  he  has  a  remedy  for  the  rent,  dicre  is  w> 
reason  that  such  reservation  diould  not  be  good. 

Co.  Lit.  47;  &  Co.  4, 5€;  Laas,  39.    |Gilb.  on  Renl^  99-1 

Bat,  if  die  king's  toiant  makes  a  lease  of  the  lai^  not  liokka  of  &e 
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king}  either  for  years  or  at  will,  the  king  cannot  distrain  such  lands  in  the 
hands  of  the  under-lessee.  So,  if  they  are  extended  on  an  elegit j  or  if  they 
be  under  sequestration ;  but  in  this  last  case,  upon  application  to  the  Court 
of  Chancery,  liberty  will  be  given  to  distrain  without  incurring  any  con- 
tempt of  that  court. 
1  P.  Wms.  d06,  Attorney-general  v.  Mayor  of  Coventry. 

||Altliough  a  rent  caimot  issue  out  of  chattels,  yet  it  has  been  decided 
that  a  distress  may  be  made  for  the  rent  of  furnished  lodgings  ;  for  although 
the  value  of  the  premises  demised  is  increased  by  the  goods  upon  them, 
yet  the  rent  issues  out  of  the  realty,  and  not  out  of  the  goods. 
Newman  v.  Anderton,  3  New  R.  S36.|| 

(C)  Upon  what  Conveyance  a  Rent-Service  may  be  reserved. 

Here  it  may  be  laid  down  as  a  rule,  that  a  rent^service  may  be  reserved 
upon  every  convejrance  that  passes  any  estate  to  the  tenant,  or  enlarges  an 
estate  already  in  him  ;  for  the  rent  being  an  annual  return  by  way  of  retri- 
bution for  something  given,  it  follows,  that  where  no  estate  passes  by  the 
conveyance,  there  ou^t  to  be  no  retribution  or  letum.  Besides,  the  thing 
given  was  anciently  in  nature  of  a  pledge  for  the  rent,  and  therefore  ought 
to  be  such  that  the  giver  miffht  formerly  have  revested  himself  in,  and  now 
may  have  recourse  to  for  a  distress  upon  non-payment  of  the  rent.  Hence 
therefore  it  is,  that  if  the  disseisee  releases  all  his  right  to  the  disseisor, 
reserving  rent,  the  reservation  is  void. 

10  £.  4, 3 ;  31  H.  6,  8 ;  Co.  Lit.  144,  193 ;  3  RoU.  Abr.  449 ;  GUb.  on  Rents,  36. 

So  it  is,  if  there  be  lord  and  tenant,  and  the  tenant  hold  of  his  lord  by 
fealty  and  20«.  rent,  and  the  lord  release  to  his  tenant,  or  confirm  his 
estate  in  the  tenancy,  yielding  to  him  a  hawk  or  rose  yearly ;  this  new 
reservation  is  void,  because  there  is  no  estate  given  to  the  tenant,  for  which 
he  should  make  that  new  return  of  service  to  his  lord.  But  the  lord  upon 
such  release  or  confirmation  may  confirm  the  tenant's  estate  to  hold  by 
less  services,  as  in  this  case  by  fealty  and  55.  rent,  because,  by  the  same 
reason  that  he  may  release  his  seignory,  he  may  likewise  abridge  himself 
of  part  of  it. 

6ilb.<Mi  Rents,  87;  Lit.  $  438;  Dyer,  330;  Mo.  631,  13;  Go.  65. 

If  there  be  tenant  for  life,  and  he  in  reversion  release  to  him  in  tail, 

reserving  rent,  the  reservation  is  good,  because  the  t^iant's  estate  is 

enlarged  by  the  release,  and  therefore  the  rent  reserved  ought  to  be  paid 

in  return  for  the  inheritaoice  given,  and  the  lessor  has  immediate  remedy  by 

distress  for  recovery  of  it.     So,  upon  a  surrender  by  deed,  rent  may  be 

reserved. 
Gilb.  on  Rents,  37;  10  E.  4, 3 ;  Co  Lit.  193  b;  3  Roll.  Abr.  449. 

So,  if  the  lord  of  a  manor,  by  indenture  at  common  law,  releases  to  his 
copyholder  in  fee,  to  him  and  his  heirs,  or  confirms  such  lands  to  his  copy- 
holder and  his  heirs,  reserving  a  rent,  this  reservation  is  good,  because 
the  release  or  confirmation  inure  by  way  of  mitter  le  estcSe^  to  pass  an 
estate  at  common  law  to  him,  where  before  he  had  but  a  copyhold  or 
customary  estate  at  will.  But  upon  a  release  or  confirmation,  which  inures 
by  way  of  mitter  k  droits  no  rent  can  be  reserved ;  and  in  the  other  case, 
though  the  reservation^  be  it  by  indenture  or  deed-poll,  be  good,  yet,  with- 
out clause  or  distress,  it  is  only  a  rent-seek. 

13  Co.  55,  Samme's  case ;  Co.  Lit.  193.  I|See  Bradshaw  v.  Lawson,  4  Term  R.  443; 
Doe  V.  Huntin&rton,  4  East,  371. I| 

Vol.  Vra.— 58  2  Q 
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So,  upon  a  release  that  inures  by  way  of  mitter  le  estatey  as  when  one 
joint-tenant  releases  to  another,  a  rent  may  be  reserved.  But  guare,  if  such 
release  carries  the  fee-simple,  whether  such  rent  be  a  rent-service,  (a)  in- 
asmuch as  the  releasee  bemg  in  from  the  first  feoffor,  there  can  be  no  tenure 
of  the  releasor  and  consequently  the  rent  must  be  seek,  unless  there  be  a 
clause  of  distress  in  the  deed  of  release ;  for  so  it  is  in  the  case  of  a 
feoffment  in  fee  smce  the  statute  qma  emptores  terrarumy  as  is  before  ob- 
served. 

Co.  Lit.  193 ;  Gilb.  on  Rents,  98.    ||(a)  It  is  clear  that  it  is  not.    Bradshaw  y.  Law- 
son,  4  Term  R.  443.|| 

||If  the  lord  of  a  manor  convey  a  customary  estate  to  the  tenant,  he  can- 
not reserve  to  himself  the  ancient  services,  for  the  tenant,  by  reason  of  the 
statute  quda  emptores^  must  henceforth  hold  of  the  superior  lord. 

Bradshaw  t.  Lawson,  4  Term  R.  443. 

Where  the  lord  of  a  customary  manor,  by  his  deed,  made  since  the 
statute  of  qida  emptores^  granted  to  his  customary  tenant,  who  then  held 
by  the  payment  of  certain  customary  rents,  and  other  services,  that  in  con- 
sideration of  a  sixty-one  penny  fine,  (or  sixty-one  years*  rent,)  he,  the  lord, 
raiified  <md  confirmed  to  the  tenant  and  his  heirs  all  his  customary  and  ten- 
anUright  estate j  with  the  appurtenance,  &c.,  and  granted  that  tiie  tenant 
and  his  heirs  should  be  thereof  yreec/,  acquktedy  exempted^  and  discharged 
Jrom  the  payments  of  all  rents  ^  fineSy  heriotSy  ifc.y  dueSy  customs y  serviceSy 
and  demajidSy  at  any  time  thereafter  happening  to  become  due,  in  respect 
of  the  tenancy,  except  one  penny  yearly  rent ;  and  also  excepting  and  reserv- 
ing suit  of  court,  with  the  service  incident  thereto,  and  saving  and  reserv- 
ing  all  royalties,  escheats,  and  forfeitures,  and  all  other  advantages  and 
emoluments  belonging  to  the  seignory,  so  as  not  to  prejudice  the  immuni- 
ties thereby  granted  to  the  tenant ;  and  also  granted  to  cut  timber,  and  to 
sell  or  lease,  &c.,  without  license :  held,  that  such  confirmation  to  the  tenant 
of  his  customary  and  tenant-right  estate,  fireed,  &c.,  from  all  rents  and 
services,  except,  &c.,  was  tantamount  to  a  release  of  those  rents  and  services 
not  specifically  excepted  ;  and  that  by  virtue  thereof  the  customary  tene- 
ment oecame  frank-fee,  or  held  in  free  and  common  socage ;  and  that  the 
old  customary  estate,  which  before  was  not  devisable,  was  extinguished, 
and  became  tiiereupon  devisable  by  the  statute  of  wills.  Such  customaiy 
estates,  which  are  peculiar  to  the  north  of  England,  are  not  fi-eehold,  but 
seem  to  fall  under  the  same  general  consideration  as  copyholds,  though 
alienable  by  bargain  and  sale  and  admittance  thereon,  ana  not  holden  at 
the  will  of  the  lord. 

Doe  d.  Reay  ▼.  Hantington,  4  East,  271.0 

At  common  law  no  rent  could  have  been  reserved  upon  a  bargain  and 
sale,  because  only  a  use  passed,  which  was  not  any  estate  to  which  the 
bargainor  could  have  recourse  for  a  distress ;  but  now  by  the  statute  27  H. 
8,  c.  10,  the  possession  is  executed  to  the  use,  and  therefore  the  bargainor 
may  now  have  recourse  to  the  land  for  a  distress. 

3  Inst.  673 ;  2  Co.  53 ;  Co.  Lit.  144  a ;  Cro.  Eliz.  595;  Gilb.  on  Rents,  28. 

There  can  be  no  rent  reserved  upon  any  conveyance  that  inures  by  way 
of  extinguishment  of  the  estate  of  ihe  grantor,  because  in  such  case  there 
is  no  reversion  left  in  him  to  create  a  tenure  ;  and  therefore,  if  a  lessee 
surrenders  his  estate,  reserving  a  rent,  the  reservation  is  not  good.  But 
this  case  put  by  RoUe  must,  it  seems,  be  understood  of  a  lease  for  life ;  for 


lease  for  years ;  for  when  the  lessor  takes  an  assignment  or  surrender  of 
the  lessee's  term,  he  agrees  to  take  it  under  such  a  yearly  rent ;  and  such 
agreement  or  contract  is  a  good  foundation  for  an  action  of  debt  if  it  he 
not  performed,  whether  the  agreement  be  by  deed  or  parol. 

3  Roll.  Abi.  449 ;  bnt  see  Allen,  57 ;  Uilb.  on  Rents,  39 ;  9  Lev.  SO  j  Raym.  323 ; 
2  Mod.  174,  Winton  V.  PiakDey;  and  Lutw.  3G4;  Ld.  Raym.  63,  Sir  John  Brownlow 
1.  Hewley. 

||So  also  where  the  assignee  of  a  term  entered  into  an  agreement  with 
the  lessor  that  the  latter  should  have  the  premises  as  mentioned  in  the 
lease,  and  should  pay  8/.  10s.  over  and  above  the  rent  annually,  towards 
the  good-will  alreaay  paid  by  the  assignee ;  it  was  held,  that  the  agree- 
ment operated  as  a  surrender  of  the  term,  and  that  the  sum  of  8/.  10s.  was 
an  annual  payment  in  gross,  which  might  be  recovered  in  assvmpsil,  but 
was  not  rent  for  which  the  assignee  could  distrain. 

Smith  T.  Maplebsck,  1  Totm  R.  441 ;  and  see  S  Wih.  R.  375.||     . 

So,  if  a  rent  be  reserved  upon  a  feoffment  in  fee,  though  the  feoffor  hath 
no  reversion,  yet  this  is  a  rent,  and  recoverable  by  the  name  of  rent  upon 
the  contract. 

Carll).  163. 

[A  rent  cannot  be  reserved  on  a  fine  sur  cognisance  de  droit  come  ceo,  or 
on  any  other  fine  which  is  executed :  but,  if  an  estate  for  life  only  be  con- 
veyed by  the  fine,  the  cognisor  may  reserve  a  rent  with  a  clause  of  dis- 
tress. 

Bro.  Abr.  tit  Fina,  p.  30;  Roll.  Abr.  tit  Fint,  O,  p.  10.] 

||An  agreement  for  a  future  lease  at  a  rent  certain  is  not  a  sufficient  re- 
serration  of  rent,  and  will  not  constitute  a  demise :  and  where  a  party  is 
let  into  possession  under  such  an  agreement,  the  lessor  cannot  distrain,  but 
must  resort  to  his  action  for  use  and  occupation. 

Heganv.  Johuson.STaunt.  148;  Dunk  v.  Hunter,  5  Barn,  jc  A.  339. || 

(D)  By  what  Words  a  Rent  may  be  reaerred  or  created. 

^The  following  is  extracted  from  Ham.  N.  P.  416. 

Bents  and  services  are  reserved,  either  by  operation  of  law,  or  by  flie 
agteemxnt  express  or  implied  of  the  parties  to  a  tenure. 

An  example  of  Ihe^rsf  occuisin  the  instance,  where  a  feme  is  endowed 
of  land,  in  which  case,  she  pays  and  performs  to  the  heir  a  third  part  of 
the  rent  and  beneficial  service  that  be  renders  over.((i)  And  another  ex- 
ample is,  when  tenant  in  fee-simple  holds  by  a  rent  or  service  incapable 
of  division,  as  by  the  rent  of  a  horse,  or  by  the  service  of  suit  to  court : 
here,  if  he  aliens  parcel  of  the  land  under  the  statute  of  quia  emptores,  the 
new  tenant  shall  pay  the  same  as  the  old  one,  and  thus  are  the  duties  mul< 
tiplied  ;  and  this  from  necessity  .(ft)  The  provisions  of  the  statute  of  George 
the  Second,  as  they  are  recited  in  the  note  below ,(c)  afford  another  instance 
of  a  reservation  created  by  operation  of  law. 

(a)  Keilw.  135.  (b)  6  Rep.  I,  Bruerton's  case,  (c)  11  Geo.  3,  e.  19,  b.  18.  "  Id 
case  any  tenant  shall  pve  notice  of  his  intention  to  quit  the  premises  by  him  holden,  at 
a  tlrae  mentioned  in  such  notice,  and  shall  not  accordingly  deliver  up  the  poasmsion 
thereof  at  the  time  in  such  notice  contained ;  that  then  the  said  tenant  or  hia  peraonal 
representative  ahali  from  Ihencefoiward  paj  to  the  landlord  double  the  rtrtl  which  he 
should  otiierwise  have  paid,  to  be  levied,  sued  for,  and  recovered  at  the  same  times,  and 
and  in  the  same  manner,  as  the  single  rent  or  sum  before  the  giiving  snch  notioe  could 


460  RENT. 

(D)  By  what  Words  a  iUnt  may  ht  naenred  or  ereated. 

be  leriedf  sned  for,  or  recoTered ;  and  such  double  rent  shall  oontinae  to  be  paid  dmi^ 
all  the  time  snch  tenant  shall  continue  in  possession  as  aforesaid."  Vide  Bl.  Rep.  533, 
Timmins  y.  Rawlison;  Cowp.  943,  Doe  y.  Batten;  8  East,  358,  Cobb  y.  Stokes. 

With  regard  to  an  express  reservation  the  following  nike  may  be  laid 
down,  and  herein  of  rules  which  are  common  as  well  to  this  as  to  the  other 
two  species  of  reservation. 

1.  It  must  not  be  inconsistent  with  the  grant ;  as,  if  land  be  given  in 
frank-marriage,  in  this  word  it  is  implied  that  no  render  shall  be  made 
until  the  fourth  degree  be  past ;  therefore,  a  stipulation,  that  i>erformance 
of  the  duty  reserved  shall  commence  immediately,  is  of  no  avail.(a) 

(a)  4  Hen.  6,  Easter  6,  p.  32 ;  Owen,  96,  Webbe  y.  Potter. 

2.  It  should  910^  be  of  a  nature  which  will  render  the  land  wholly  unpro- 
ducdce  to  the  tenant ;  and,  therefore,  a  reservation  of  the  entire  profits  of 
the  tenement  is  void.(fr) 

{h)  Vide  Latch,  369. 

3.  It  may  be  in  the  disjunctive^  to  render  one  description  of  rent  and 
service,  or  another.  In  such  case,  before  the  day  of  payment  it  is  in  the 
tenant's  election  which  he  will  render ;  but  after  it  is  past,  the  reversioner 
may  claim  which  of  the  two  he  plea8es.(c)  If  the  day  of  payment  is  in  the 
di^unctivej  as,  to  render  a  pair  of  spurs  at  Easter,  or  twenty  shillings  at 
Michaelmas,  and  the  tenant  does  not  render  the  spurs  at  Easter,  nothing  is 
due  till  Michaelmas,  for  he  has  not  yet  made  his  election.(ti)  And  the 
same  rule  holds,  where  the  rent  is  reserved  payable  (e.  g^r.)  at  Michaelmas, 
or  within  thirteen  weeks  after ;  the  lessee  need  not  pay  it  before  the  expi- 
ration of  the  thirteen  weeks. 

(e)  Moore,  pi.  315,  p.  86 ;  Keiiw.  78.    (</)  Vide  Bendl.  158,  Pate  y.  Hicks. 

4.  If  the  reservation  is  general,  not  limiting  in  certain  the  time  of  pay- 
mentj  the  duties  are  to  be  rendered  at  the  end  of  the  year,  for  they  are  re- 
served as  a  recompense  for  the  profits  of  the  land,  which  do  annually  arise 
and  are  annuaJOlv  renewed,  and  therefore,  this  is  the  probable  intention  of 
the  parties.  Tnere  is  no  occasion  for  their  being  reserved  every  succes- 
sive year ;  the  reservation  may  be  every  second,  third,  or  other  year,  ac- 
cording to  the  agreement  of  the  lord  and  tenant(e)  If  the  reservation  be 
£U(mually  during  the  term,  the  first  payment  to  commence  two  years  after 
the  date  of  the  demise,  this  last  stipulation  controls  the  generality  of  the 
former  words.(^) 

(e)  Keilw.  138,  the  reserYStion  may  be  to  the  heir,  witboat  naming  the  ancestor. 
Hobart,  130.    (jg)  Plowd.  164,  Hill  and  Grange's  case. 

5.  It  must  be  made  to  the  grantor  himself  or  to  his  personal  representa- 
tive, (the  reversion  being  a  chattel  interest,)  or  to  his  heir,  (the  fiiture  inte- 
rest being  freehold,)  or  to  his  assign ;  it  cannot  be  to  a  stranger ^{h)  and  if 
such  be  attempted,  it  will  operate  only  as  a  contract.(i) 

(h)  8  Rep.  138,  Whitloek*s  case;  1  Brownl.  p.  80,  Whitton  y.  Bye;  Owen,  93,  Bot- 
tenkam  r.  Heriakenden.  The  king,  it  seems,  may  reserre  rent  to  a  stranger.  Owen, 
90.     (t)  1  Leon.  pi.  363,  p.  369. 

6.  As  the  law  permits  the  landlord  to  reserve  the  duties  generaUyj 
without  designating  to  whom  in  particular  they  are  to  be  rendered,  this 
wiU  in  all  cases  be  the  safer  course.(A;)    Because 

{k)  3  Bnlst.  339.  In  such  case  the  reservation  will  continue  operatiye  as  long  as 
the  tenure  lasts.    3  Leon.  pi.  371,  p.  814. 

7.  It  is  made  a  question,  whether  if  the  reservation  be  only  to  the 


neritance,  or  "personal  representatiTe"  where  it  is  a  chattel,  the  duties 
shall  continue  to  be  rendered  beyond  the  grantor's  life ;  and  the  weight 
of  authori^  seems  to  be  against  their  continuing. (a)  A  learned  writer, 
however,  is  of  opinion,  that  the  reservation  shall  not  determine  with  the 
life  of  the  grantor ;  "  for,"  says  he,  *'  there  are  not  only  justice  and  equity 
upon  the  side  of  the  heir,  but  also  principles  of  law,  namely,  that  the  rent 
is  incident  to  the  reversion. "(6)  Under  all  due  correction,  I  do  not  feel 
the  force  of  the  last  argument  at  the  least.  If  it  could  be  established,  that 
the  rent  is  inseparably  from,  and  can  only  be  destroyed  by  the  determina- 
tion of,  the  reversion  to  which  it  is  annexed,  it  would  at  once  conclude 
the  question;  but,  inasmuch  as  the  law  is  the  other  way,(c]  there  is  a  ditfi- 
culty  in  applying  the  reason  lastly  assigned.  As  to  the  former  one,  all 
will  depend  upon  the  simple  question,  what  was  the  intention  of  the  parties 
to  the  tenure  r'  For  that  must  be  the  governing  principle  in  the  exposition 
as  well  of  this  as  of  all  other  compacts ;  {d)  and  if  it  can  be  established, 
that  according  to  &e  understanding  of  the  parties,  the  duties  were  to  de- 
termine with  the  life  of  the  grantor,  it  would  be  most  inequitable  and  un- 
just to  continue  them  beyond  it.  If  an  opinion  might  be  hazarded,  it 
would  be,  that,  in  such  a  case,  by  the  death  of  the  landlord,  the  duties  arc 
extinguished ;  because, 


(a^  But  if  Erom  the  whole  tenor  of  the  reMrratioii,  an  intenlion  thnt  the  rent  shall 

— . Soyond  the  life  of  the  original  eiantor  can  be  collected,  the  neglect  to  aeo  apt 

f  not  be  material ;  and  therefore,  if  a  termor  was  lo  nnderlet,  reserving  rent 


a  fee  reHerree  the  duties  to  himself  and  his  aetculon,  they  n 
Vide  I  Vent.  163.  Whether  the  word  "assigns"  can  hare  so  extensive  an  operation 
may  be  questionable,  and  the  solution  of  the  qnestion  will,  I  apprehend,  Teiy  much  de- 
peiul  npon  the  circamstance,  whether  the  words  creating  the  reserration  are  thoee  of 
the  landlord  or  the  tenant:  however,  vide  1  Vent.  163,  citing  37  Hen.  8,  19. 
(ft)  3  Sannd.  368,  n.  (3).  (e)  Vide  infrd.  Vide  Owen,  3.  (d)  5  Rep.  1 13,  Malloiy's 
case ;  Gob.  616,  p.  449 ;  BendL  183. 

8.  If  there  is  any  ambiguity  in  the  terms  in  which  the  reservation  is  con- 
ceived, it  shall  be  coTutrusd  in  fevour  of  the  tenant,  if  the  words  are  the 
words  of  the  lord,  and  vice  »CT'sa.(e) 

(f)  Plowd.  171 ;  Latch.  45, 101. 

9.  The  reservation  will  folUno  the  mdure  of  the  interest  in  the  land 
granted ;  as  if  two  are  proprietors  in  severalty  of  two  acres,  and  tiiey  join 
m  a  lease  (which  we  assume  does  not  inure  by  way  of  estoppel)  (g)  of  both 
acres,  reserving  a  rent  to  themselves  jointly;  here  the  word  "jointly"  will 
be  of  no  avail,  and  the  render  shall  be  several, (A)  if  the  thing  reserved  is 

'   capable  of  division ;  but  if  it  cannot  be  apportioned,  then,  I  apprehend, 
the  reveraon  (being  the  words  of  the  lord)  as  such  would  be  void. 

(g)  Vide  1  Vent.  161.  (A)  Plowd.  164,  Hill  and  Grange's  case;  Keilw.  1» ;  Ca. 
114.  Vide  3  Wilson,  333. 

So,  if  joint-tenants  of  land  lease  it  to  anotiier,  reserving  a  rent  to  one  of 
them  alone,  still  it  shall  iniu%  to  bolli.(i) 

(i)37Hen.8;  Trio.  6,  page  16.  VideHetI.64;  Foph.  14S.  If  tenant  in  fee  makas 
a  lease  reaerving  the  rent  to  himself  and  his  execntoni,  the  reservation  as  to  them  is 
void.  So  if  lessee  for  years  was  to  lease  the  premises  with  a  reservation  to  himself 
and  his  heirs,  this  woold  he  a  nullity  quoad  X\\e  heir.  1  Vent.  161.  A  reservation  is 
bnt  a  retam  of  something  back  in  retribution  of  what  passes;  and  therefore  shall  b« 
carried  over  to  the  partr  who  wonld  have  sncceeded  in  the  estate  if  no  lease  had  been 
made,  if  it  may,  as  wbsce  the  worvation  is  general.  Ibid.  If  tenant  in  tail  make*  a 
2q2 
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lease  reeeiring  a  rent  to  him  and  his  heirs  generally,  the  rent  shall  go  to  the  heir  in  tail. 
Ibid.  16d.  If  tenant  for  life,  with  power  to  make  leases,  lease  the  land,  reserving  rent  to 
him  and  his  hein  and  assigns,  tlie  remainder-man  shall  have  the  rent  upon  this  reserva- 
tion.   Ibid. 

10.  It  will  likewise yb//ot£^  the  nature  of  the  estate  granted^  as  where  one 
acre  is  leased  for  life,  and  another  for  years,  rendering  twenty  shillings 
rent  for  the  whole,  in  such  case,  ten  shillings  shall  issue  out  of  the  one 
acre,  and  the  remaining  ten  out  of  the  other,  and  so  they  are  several 
rents.(a) 

(a)  Vide  Keilw.  115. 

11.  The  rent  need  not  be  reserved  absolutely  and  at  all  events:  as  in 
other  compacts  so  in  this,  the  party's  right  may  be  made  conditianaly  to  vest 
only  by  the  performance  of  some  precedent  act  by  the  lord,  as  a  demand 
of  me  rent,  or  the  like.(ft) 

(b)  Vide  Keilw.  138 ;  Ca.  96. 

12.  Though  the  demise  is  entire,  as  of  two  acres,  yet  the  reservation 
may  be  split  into  parcels^  as  that  so  much  shall  issue  out  of  this  acre,  and 
so  much  out  of  that.(c) 

(e)  Moor,  pi.  SMI,  p.  97. 

13.  If  land  and  personal  chattels  are  leased  together  reserving  a  rent, 
the  whole  rent  issues  out  of  the  land  alone.((2)  It  is  the  intention  of  the  par- 
ties, that  the  sum  reserved  should  be  placed  upon  the  footing  of  a  rent,  (as 
that  it  shall  be  distrained  for  if  arrere,)  and  that  intention  can  only  be  ac- 
complished by  holding  as  we  have  just  mentioned. 

(ji)  Cro.  Eliz.  255 ;  Emott  v.  Cole,  623 ;  Collings  v.  Harding,  Latch.  99.  Vide 
Winch.  47;  Lane.  HO.  In  13  Hen.  8,  M.  5,  p.  11,  it  is  said,  that  if  land  and  goods  be 
leased,  and  the  land  is  evicted,  the  rent  shall  be  apportioned. 

14.  It  belongs  to  this  branch  of  the  subject  to  state,  that  after  a  tenure 
has  been  created^  the  duties  by  which  the  tenant  holds,  cannot  be  changed 
by  any  future  agreement  made  between  the  parties.(e)  Thus,  a  money  rent 
cannot  be  altered  to  the  rent  of  a  rose.(g")  Nor  can  the  amount  be  in- 
creased ;  (A)  though  as  we  shall  hereafter  see,  it  may  be  abridged. 

{e)  10  Hen.  7,  Easter  26,  p.  23.  {g)  9  Hen.  6,  Easter,  22,  p.  9.  (/i)  9  Hen.  6, 
Easter,  22,  p.  9. 

15.  No  technical  expressions  are  essential  to  a  reservation ;  any  words 
which  denote  the  intention  of  the  parties  will  be  sufficient.  Therefore, 
the  words  "  covenant  and  agree,"  have  the  same  operation  as  the  word 
"  reserve ;"  {%)  though  they  will  differ  from  it  in  this  respect,  that  they  are 
the  words  of  the  termor,  and  will  in  case  of  obscuYity  be  construed  in  the 
landlord's  favour.  Nor  is  the  word  "  rent"  necessary  to  be  used  in  cre- 
ating a  rent ;  for  if  the  tenant  agrees  to  pay  ten  pounds  a  year,  this  will  be 
a  rent,  and  not  a  sum  in  gross,  for  the  intention  of  the  parties  to  consider 
it  such  is  apparent. 

(t)  Owen,  151,  Alfo^s  case.  So  **  provided  always  that  the  tenant  shall  pay  yearly 
20/.  IS  a  reservation,  and  not  a  condition."  Moore,  pi.  638,  p.  459.  Vide  tUam  1  Roll. 
Repk  80,  Athowe  v.  Herring ;  Wm.  Jones,  231,  Drake  v.  Munday. 

.  A  reservation  created  by  implied  agreement  is  illustrated  in  the  case, 
where  land  is  given  to  hola  of  the  donor  without  making  a  special  reserva- 
tion :  here  the  new  tenant  holds  of  his  landlord  by  the  same  rents  and  ser- 
vices as  he  renders  over ;  for  he  has  the  usufruct  in  return  for  which  they 
were  originally  reserved ;  at  least,  so  it  has  oftentimes  been  held.(A;)  And 
this  may  give  us  the  original  of  pepper^com  rents,  which  at  the  first,  per- 


RENT.  463 

(D)  By  what  Words  a  Rent  may  be  reserved  or  created. 

haps,  were  reserved  in  the  case  where  it  was  intended  that  no  remunera- 
tion should  be  yielded  by  the  tenant,  in  other  to  exclude  this  implied  obli- 
gation. 

(k)  10  Edw.  3,  46,  p.  35 ;  2  Hen.  6,  M.  13,  p.  11.   Vide  Keilw.  132 ;  Ca.  76. 

As  to  ihe  formalities  essential  to  create  a  reservation  ;  none  others  need 
be  observed  than  those  which  are  necessary  to  create  a  tenure ;  and  these, 
but  only  to  a  certain  extent,  will  be  hereafter  pointed  out.sf 

A  rent-service  being  something  in  retribution  for  the  land  that  passes, 
it  must  be  reserved  bv  such  words  as  imply  a  return  of  something  that  was 
not  in  the  grantor  before,  in  lieu  of  the  land  given ;  and  therefore  reddenr 
doj  reservandOy  solvendOj  Jadendoy  inveniendoy  and  such  like,  are  proper 
words  by  which  a  rent  may  be  reserved. 

Co.  Lit.  47  a ;  Perk.  $  635 ;  Plow.  143 ;  3  Roll.  Abr.  449 ;  Gilb.  on  Rents,  30. 

But,  if  a  man  makes  a  lease  of  lands,  except  12(2.  or  pneter  12d.  rent, 
these  are  no  good  reservatiofts,  because  these  words  are  only  proper  to  re- 
serve to  the  lessor  part  of  something  in  being,  which  would  otherwise  pass 
by  the  lease. 

Perk.  $  639.  ||But  that  **  reserving"  bath  some  times  the  force  of  **  saving"  or  "  ex- 
cepting," see  Co.  Lit.  143  a,  and  also  note  (1)  Ibid. ;  and  Vin.  Abr.  tit.  BeservaiioiuJli 

So  it  is,  if  a  man  makes  a  lease,  salvo  or  saving  20^.  rent,  this  is  no 
good  reservation,  because  there  can  be  no  saving  of  any  thing  not  in  being ; 
consequently,  a  rent-service  being  a  return  of  something  not  in  the  lessor, 
in  lieu  of  the  land  given,  cannot  be  reserved  by  words,  that,  in  their  most 
extended  signification,  can  only  presen^^e  something  already  in  esse, 

3  Roll.  Abr.  449. 

But,  if  there  be  lord  and  tenant  by  knight's  semce,  and  the  tenant  make 
a  gift  in  tail,  to  hold  by  a  penny  salvo  mrinseco  servitiOy  that  is,  saving  to 
the  tenant  such  service  by  which  he  held  the  land  of  his  lord ;  this  is  good 
to  make  the  donee  hold  by  knight's  service ;  for  though  the  tenant  had  not 
that  service  in  himself,  before  the  gift,  yet  it  was  a  service  in  being,  for 
the  tenant  was  obliged  to  do  it  to  his  lord ;  and  therefore  it  is  but  reason- 
able that  he  might  save  that  service  to  himself,  which  he  was  at  the  time 
of  the  gift  obliged  to  perform  to  another. 

Perk.  $  650. 

So  it  is,  if  there  be  lord,  mesne,  and  tenant,  and  the  mesne  hold  by 
knight's  service,  and  the  tenant  by  socage ;  if  the  tenant  make  a  gift  in 
tail  reserving  rent,  and  saving  the  knight's  service,  the  donee  in  this  case 
likewise  shall  hold  by  knight^  service ;  because  this  service  was  in  being 
and  chargeable  upon  the  land  at  the  time  of  the  gift,  though  the  tenant 
was  not  obliged  to  it  himself,  and  therefore  may  be  reasonably  saved  to 
him  who  parts  with  the  land  upon  which  it  was  before  chargeable :  and 
the  rather,  because  such  construction  is  most  beneficial  to  the  public,  and 
the  donee  not  injured ;  because  he  willingly  takes  it  under  such  charge. 

3  Roll.  Abr.  449. 

By  articles  of  agreement  indentured  between  A  and  B  it  is  covenanted 
and  agreed,  that  A  doth  let  Blackacre  to  B  for  five  years  from  Michaelmas 
following ;  provided  always,  that  B  shall  pay  at  Michaelmas  and  Lady-day 
10/.  by  even  portions  yearly.  This  proviso  is  a  good  reservation  of 
the  rent;  for  as  the  words  amounted  to  an  immediate  demise  of  the 
lands,  so  the  rent,  which  is  but  a  retribution  for  the  land,  ought  to  be  paid 
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immediately;  and  it  eamiot  be  construed  to  be  a  sum  in  gross,  because  by 
the  words  of  the  articles  fwhich  being  indentured  are  the  words  of  the  par- 
ties) it  is  to  be  paid  yearly. 
Moor,  459 ;  Cro.  Ellz.  486,  Harrington  ▼.  Wise. 

If  lands  be  leased  to  A,  and  he  covenant  and  grant  to  render  and  pay 

for  the  said  lands  every  year,  during  the  said  term,  to  Ihe  lessor,  his  heirs 

and  assigns,  101, ;  this  amounts  to  a  reservation.     So  it  is,  if  the  lessor 

covenant  that  the  lessee  shall  hold  and  enjoy  the  land,  and  tibe  lessee  in 

cansideratione  pramissorum  covenant  to  pay  to  the  lessor,  his  heirs  and  as* 

signs,  an  annual  rent  of  10/.  during  the  term :  for  here  tihe  rent  is  plainly 

given  as  a  retribution  for  the  land  which  the  lessee  holds ;  and  this  heinft 

by  indenture,  the  words  are  looked  upon  to  be  spoken  by  both  parties,  and 

these  may  reasonably  be  construed,  that  the  lessor,  in  consideration  of  the 

land  demised,  reserves  the  rent  agreed  on  by  way  of  retribution  or  return: 

and  therefore  it  has  been  adjudged,  that  such  rent  goes  with  &e  reversion 

to  the  heir ;  and  the  executor  of  the  lessor  shall  never  recover  it  by  way 

of  covenant. 

Plow.  131;  Cro.  Car.  307;  Roll.  R.  80;  Cro.  Ja.  398;  S  Bul8t381;  Jon.  231; 
Hardr.  335 ;  Co.  Lit  47  a,  n.  7,  (14th  edit.)  ||But  if  there  be  reddendo  rent,  and  the 
lessee  covenants  to  pay  two  capons,  there  it  seems  to  be  only  covenant.  Braerton*B 
Ca. ;  Hal.  MSS.  Co.  Lit,  47  a,  note  (7).i|  • 

i6  If  the  father-in-law  by  a  parol  gift  of  land  to  his  dau^ter  and  son-in- 
law,  induce  them  to  settle  on  and  improve  the  land,  and  afterwards  evicts 
them,  the  son-in-law  is  entitled  to  recover  the  value  of  the  ameliorations 
by  him  added  to  the  land,  but  not  the  value  of  the  improvements.  The 
fiither-in-law  is  not  entitled  to  recover  rent  from  the  son-in-law. 

James  ▼.  M^Kinsey,  4  J.  J.  Marsh.  636. 

A  tenant  having  married  the  daughter  of  his  landlord,  after  the  expira- 
tion of  his  lease  is  told  by  his  father-in-law  that  he  may  continue  to  occupy 
the  land,  without  making  any  new  stipulations  for  rent.  Held,  that  under 
this  permission  he  is  not  liable  for  rent  which  accrued  daring  the  life  of 
his  father-in-law. 

O'Bannon  v.  Roberts*  heirs,  8  Dana,  54.9^ 

(E)  How  several  Rents  may  be  reserved  in  the  same  Deed* 

Here  the  difference  is  to  be  observed  between  a  rent  reserved  entire  in 
the  reddendumy  upon  a  demise  of  several  things  in  the  same  lease,  (for 
there,  though  the  rent  be  after  apportioned  to  the  particular  parcels  leased, 
yet  the  reservation  shall  be  taken  as  one  and  entire,)  and  where  the  rent 
IS  not  at  first  reserved  entire,  but  upon  the  reservation  is  several  and  ap- 
portioned to  the  several  things  demised.  For  instance,  if  a  lease  be  made 
of  several  houses,  rendering  the  annual  rent  of  5/.  at  the  two  usual  feasts, 
viz.,  for  one  house  3/.,  for  another  10s.,  and  for  the  rest  of  the  houses  the 
residue  of  the  said  rent  of  5/.,  with  a  clause  of  re-entiy  into  all  the  houses 
for  non-payment  of  any  parcel  of  the  rent ;  this  is  but  one  reservation  of 
one  entire  rent ;  because  all  the  houses  Were  leased,  and  the  5/.  was  re- 
served as  one  entire  rent  for  them  all,  and  the  "  viz.''  after  does  not  alter 
the  nature  of  the  reservation,  but  only  declares  the  value  of  each  house. 

Hob.  173;  5  Co.  54;  Moor,  51, 199;  |1  Anders.  173;  3  Leon.  194;  Gonldtsb.  15;fl 
Knight's  case,  Gilb.  on  Rents,  34« 

But,  if  the  lease  had  been  of  three  houses,  rendering  for  one  house  31.  ^ 


for  the  non-payment  of  any  parcel,  these  are  three  several  reservations,  and 
in  die  nature  of  three  distinct  demises,  for  which  the  avowries  must  like- 
wise be  several ;  for  each  house  in  this  case  is  only  chargeable  with  its  own 
rent,  the  entire  sum  not  being  at  first  reserved  out  of  all  the  houses  de- 
mised, and  afterwards  apportioned  to  the  several  houses,  according  to  their 
respective  value,  as  in  die  former  cases ;  but  the  particular  sums  are  at  first 
reserved  out  of  the  several  houses ;  and  therefore  the  non-payment  of  the 
rent  of  one  house  can  be  no  cause  of  entry  into  another. 

Vjta,  SOQi  5  Co.  GQj  Moor,  9S,  Winter'*  cbm. 

So,  if  the  lord  had  reserved  out  of  one  house  3^  during  five  years,  and 
ZOg.  out  of  another  house  during  ten  years,  and  20^.  out  of  the  third  house 
to  commence  ten  years  after,  these  are  distinct  reservations  and  several 
demises  ;  and  each  house  is  subject  to  a  distress  but  for  its  own  rent. 

&  Co.  66 !  3  RoU.  Abr.  448. 

Tenant  in  tail  demised  the  site  and  demesnes  of  a  manor  which  had 
accnstomarily  been  let,  and  also  all  the  manor,  and  all  lands  and  tenements 
belon^g  to  it;  habendum  the  said  site  and  demesnes,  and  also  the  said 
manor  and  premises  for  twenty-one  years ;  yielding  and  paying  for  the 
said  site  and  demesnes  lOi.,  and  Yielding  for  the  said  manor  and  premises 
30s.  This  was  adjudged  a  gooo  lease  for  the  site  and  demesnes  which 
had  been  accustomanly  let ;  but  for  the  other  parts  of  the  manor  not 
usually  let,  the  lease  was  void;*  and  the  whole  lease  was  not  held  to  be 
void,  because  that  these  were  several  reservations,  and  so  in  nature  of 
several  leases. 

Cn».  EliE.  341,  Tanfield  v.  Rogers.     •  It  waa  void  bj  33  H.  8,  c.  38,  $  3. 

If  a  lease  be  made  of  two  manors,  haiatdum  one  manor  for  20s.  and 
the  other  manor  for  10s.,  these  are  several  reservations,  and  each  manor 
is  charged  with  its  respective  rent. 

4  Leon.  30. 

A  made  a  lease  of  a  cellar  for  a  year,  and  if  at  the  end  of  the  year  the 
parties  should  agree  that  the  demise  should  continue,  then  to  have  and  to 
hold  the  same  for  three  years,  reddendo  inde  eftmuatim  durante  dido  termino 
40s.,  this  is  one  entire  reservation  as  well  for  Qie  first  year  as  for  the  three 
years ;  for  the  words  dicto  termino  extend  to  both  terms  indifferently. 

10  Co.  106;  Hob,  376,  Hamphrejr  Lofiold'B  caae. 

And  as  there  may  be  several  reservations  in  the  same  lease  by  tlie  words 
of  the  parties,  so  there  may  be  by  act  of  law  ;  as,  where  a  lease  for  life  is 
made  to  an  abbot  or  bishop  in  ^eir  public  capacities,  and  to  J  S  reserving 
a  rent,  the  lessees  are  not  joint-tenants  but  tenants  in  common ;  and  there- 
fore the  reservation  of  the  rent  must  be  several,  and  the  reversion,  to  which 
the  rent  is  incident,  must  follow  the  nature  of  the  particular  estates  on 
which  it  depends,  and  therefore  must  be  several  too. 

Moor,  303. 

So  it  is,  if  there  be  two  tenants  in  common,  and  th^  make  a  lease  for 
life,  rendering  rent,  this  reservation  thoi^  made  by  jcnnt  wtmls  shall  fol- 
low the  nature  of  the  reversion,  which  is  several  in  the  less<H^,  and  there- 
fore they  shall  be  put  to  ifaeir  several  assizes  if  they  be  disseised,  ae  if 
tiiere  had  been  distiDCt  reservations.  But,  if  the  reservation  had  been  of 
a  horse  or  hawk,  which  is  not  in  its  nature  severable,  then  for  Hie  u 
of  the  case  the  law  admits  them  to  join  in  one  assize. 

Lit.)  S14|  Ge.LlL  t07ai  Moor,  90S. 
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These  are  either  by  the  particular  appointment  of  the  parties  in  the  deed, 
or  by  appointment  of  law  in  default  thereof.  And  here  it  is  regularly  true, 
that  the  law  will  never  control  the  express  appointment  of  the  parties,  where 
such  appointment  will  answer  their  intention ;  but,  though  there  be  par- 
ticular days  mentioned  in  the  deed  for  the  payment  of  the  rent,  yet,  if  the 
manner  of  such  appointment  will  not  fully  answer  the  design  of  the  con- 
tract, the  law  in  such  case  will  alter  or  transpose  the  words  of  the  deed ; 
because  it  is  the  great  end  of  the  law  to  execute  all  contracts,  however 
unwarily  or  inartificially  framed,  according  to  the  purport  and  true  inten- 
tion of  me  parties  upon  the  whole  deed.  Thus  for  instance,  if  A  makes  a 
lease  to  B  the  6th  of  August,  rendering  yearly  the  rent  of  405.  at  the  two 
feasts  of  the  year,  viz.,  at  Lady-day  and  Michaelmas,  by  eoual  portions; 
though  in  this  case  by  the  appointment  of  the  parties  Lady-day  be  the  first 
term  mentioned,  yet  uie  first  payment  shall  be  made  at  Michaelmas  ensuing 
the  date  of  the  lease ;  for  without  such  (a)  transposition  the  intention  of  the 
parties  could  never  be  fulfilled ;  because  the  rent  is  reserved  annually,  and 
the  lessor  would  lose  the  profits  of  one  half-year,  if  the  rent  was  not  paya- 
ble at  the  first  Michaelmas ;  for  then  the  lessee  must  enjoy  the  land  fi-om 
the  date  of  the  lease  to  the  first  Michaelmas,  without  paying  any  thing ; 
and  so  likewise  from  the  last  Lady-day  of  the  term  to  the  expiration  of  it ; 
because  though  the  lease  ended  m  August,  yet  the  payment  was  not  to 
be  made  till  Michaelmas,  before  which  the  lease  expires. 

Gilb.  on  Rents,  48 ;  Hob.  172 ;  Co.  Lit  217 ;  Plow.  171 ;  2  Brownl.  221.  (a)  That 
the  law  will  marshall  the  payments,  2  Roll.  R.  213 ;  5  Co.  112;  3  Bulst.  328;  2  Jon. 
109. 

If  a  man  makes  a  lease  the  first  day  of  May,  reserving  rent  payable 
quarterly,  this  shall  be  intended  quarterly  from  the  making  of  the  lease  ; 
for  if  the  beginning  of  the  quarter  should  be  construed  to  be  any  other  day 
than  the  date  of  the  lease,  the  lessor  would  lose  the  profits  of  nis  land  for 
some  time,  and,  consequently,  not  have  a  quarterly  payment  during  the 
continuance  of  the  lease ;  [or  the  lessee  would  be  obliged  to  pay  a  quar- 
ter's rent  before  he  had  received  a  quarter's  profits  of  the  lands.] 

2  Roll.  Abr.  450 ;  Gilb.  on  Rents,  50.  yS  When  rent  is  payable  quarterly,  nothing 
is  due  until  the  arrival  of  the  stipulated  time  of  payment.  Fitchbum  Corp.  t.  Melven, 
15  Mass.  268.    See  Wood  ▼.  Partridge,  11  Mass.  488.gr 

If  a  lease  be  made  for  years,  provided  that  the  lessee  shall  pay  for  it  at 
Michaelmas  and  Lady-day  10/.  by  even  portions  during  the  term :  though 
this  rent  be  not  made  payable  yearly,  yet  the  law  construes  it  to  be  so, 
because  it  is  payable  at  the  two  feasts  during  the  term ;  and  then,  conse- 
quently, it  must  be  paid  yearly,  because,  if  there  be  an  omission  of  the 
payments  any  one  year  during  the  lease,  it  is  not  paid  at  the  two  feasts 
during  the  term. 

2  Roll.  Abr.  449. 

If  a  lease  for  years  be  made,  rendering  rent  at  the  four  feasts,  without 
saying  yearly,  yet  this  shall  be  construed  to  be  yearly  during  the  term. 

Sid.  316.  /8  When  the  lease  is  for  a  year,  and  no  time  is  mentioned  for  the  payment 
of  the  rent,  it  is  payable  at  the  end  of  the  year;  and  if  the  property  be  solo  by  the 
sheriff  upon  a  judgment  prior  to  the  date  of  the  lease,  the  rent  will  go  to  the  purchaser, 
although  it  may  have  been  assigned  by  the  landlord  to  a  third  person  before  the  sale. 
Menaough's  Appeal,  5  Watts  &  Serg.  432.g' 

So,  if  the  rent  had  been  payable  yearly,  without  saying  during  the  term, 


{'et  the  payment  must  be  made  every  year  dunng  the  continuance  of  the 
ease. 

Moot,  459. 

A  lease  reserving  rent  pro  quolihet  anm  is  all  one  as  if  it  had  been 
made  payable  annually,  and  then  it  is  to  be  paid  at  the  end  of  eveiy  year. 

Lutw.  331. 

A  (a)  rent  generally  reserved  is  payable  at  the  end  of  the  year,  but(6),if 
rent  be  reserved  annuatim  durante  termino  priedkto,  the  first  payment  to 
begin  two  years  after,  this  controls  the  words  of  reservation.  So,  (c)  if  a 
rent  is  made  payable  yearly,  during  the  time  the  lessee  shall  enjoy  the 
land,  the  lessor  cannot  demand  this  rent  half-yearly,  but  must  wait  to  the 
end  of  the  year. 

(s)  Lalch,  364.     (i)  3  Bulst.  339.     (e)  Lit.  Rap.  61 ;  H«ll.  53. 

If  a  man  grants  a  rent  of  10/.  to  another,  payable  at  the  two  usual  feasts 
of  the  year,  this  shall  be  intended  by  equal  portions,  though  it  be  not  so 
mentioned  in  the  deed ;  because  where  there  are  two  several  days  ap- 
pointed for  the  payment,  it  is  the  most  equal  construction  that  a  moiety  of 
the  rent  shall  be  paid  at  each  day. 

3  Roll.  Abi.  450 ;  Noy,  18. 

And  if  a  lease  be  made,  rendering  rent  at  the  two  usual  feasts  in  the 
years  without  specifying  what  feasts  in  certain,  the  law  construes  such  pay- 
ments to  be  at  Midiaelmas  and  Lady-day,  because  these  are  the  us(^ 
days  appointed  in  contracts  of  this  nature  ior  such  payments. 

9Roll.  Abr.  450;  3  And.  139. 

Lessee  for  life  made  a  lease  for  twenty  years,  if  he  so  long  lived,  reserv- 
ing yearly,  during  the  term,  100/.,  at  Michaelmas  and  Lady-day  by  equal 
portions,  or  withm  thirteen  weeks  after  every  of  the  said  feasts.  If  the 
lessor  dies  after  Michaelmas  and  within  the  thirteen  weeks,  there  is  no 
rent  due  for  the  last  half-year,  because  the  lessee  has  election  in  this  case 
either  to  pay  the  rent  at  Michaelmas,  or  at  any  time  during  the  thirteen 
weeks ;  and  if  it  be  not  paid  at  Michaelmas,  {d)  it  is  then  the  same  as  if 
the  rent  had  been  made  payable  thirteen  weeks  after  Michaelmas  only ; 
and,  consequently,  the  lessor  dying,  and  the  lease  thereby  determining 
before  the  rent  became  due,  the  lessee  shall  not  be  obliged  to  make  any 
return  or  retribution  for  a  thing  he  has  not  enjoyed  to  the  day  he  was  to 
make  the  retribution  .(e) 

10  Co.  127,  Clan's  cobs;  Cro.  Ja.  310,500;  Gro.  Eliz.  3S0. 565,  575 ;  4  Leoo.  947. 
||(il)  If  the  lessee  pay  his  rent  before  the  day,  it  ie  volantary  and  not  SBtlaracloiy. 
10  Coke,  137  b.  Therefore,  if  there  be  a  condition  of  re-entry  for  non-payment  of  the 
Tent,  Tent  peid  before  the  dar  will  not  rare  the  condition,  if  on  demand  it  be  not  paid  at 
the  day.  Cro.  Gtiz.  16.  But  it  Mema  such  payment  would  in  equity  be  deemed  sat- 
isfactory. Rockingham  v.  Penrice,  as  reported  by  Mr.  Swanston  in  his  note  to  Ex 
parlt  Smyth,  1  Swanst.  346.11  (e)  At  the  death  of  tenant  for  life  a  proportionable  pi 
■   "  "       -  '■■    llViie       ■  -     —'^ 


of  the  rent  shall  be  paid  to  the  eKscalora.     II  G.  9,  c.  19,  $  15.  ||Vide7)oiJ,  p.  478.|] 

But,  if  tenant  in  fee  makes  a  lease  for  years  to  begin  at  Michaelmas,  ren- 
dering 100/.  per  onTtum,  at  Michaelmas  and  Lady-day,  or  within  ten  days 
after  every  feast;  it  seems,  by  the  better  opinion,  that  the  rent  is  due  the 
last  Michaelmas-day  of  Ibe  term,  without  any  regard  to  the  ten  days;  for 
the  reservation  being  annually  at  the  two  feasts,  or  within  ten  days,  it  shall 
be  construed  at  the  end  of  every  ten  days  during  the  term,  as  most  agree- 
able to  the  design  of  the  contract ;  and  therefore  the  law  rejects  the  ten 
days  after  the  last  feast,  because  the  term  ending  at  Michaetrtus,  there  can- 
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not  be  ten  days  after  it  during  the  term  for  payment  of  Hie  rent  And  Hub 
construction  is  the  more  reasonable,  because  to  give  the  lessee  his  election 
to  make  the  last  payment  either  at  Michaelmas  or  within  the  tea  days,  as 
in  the  former  case,  were  to  put  it  in  his  power  to  avoid  the  payment  of  the 
last  half-year's  rent ;  for  if  it  were  construed  not  to  be  due  till  the  end  of 
the  ten  days,  the  lessor  could  never  oblige  him  to  pay  it,  because  then 
the  term  would  be  ended  before  the  rent  became  due ;  but  the  addition  of 
the  ten  days  was  only  to  enlarge  the  time  of  payment,  not  to  prevent  the 
payment,  or  to  remit  any  part  of  the  rents. 

Cro.  Ja.  937,  333;  Ye\v.  167;  Browiil.  105;  3  Brownl.  S30;  Bulat.  1,  Barviek 
Y.  Foster. 

Debt  upon  an  obligation,  condition  that  whereas  the  plaintiff  had  de- 
mised to  ue  defendant  all  the  tithes  of  W,  which  if  the  defendant  shall 
peaceably  enjoy  from  20th  February,  1661,  usque  ox  until  Michaelmas, 
1668,  the  said  defendant  paying  every  half-year  the  sum  of  30/.,  viz.,  on 
the  29th  day  of  September  ana  Lady-day,  or  twen^-one  days  after  each 
feast  during  the  term,  that  then,  &c.,  and  breach  was  assigned  in  non- 
payment of  the  rent  at  Michaelmas,  1668,  to  which  the  defendant  demurs, 
because  the  enjoyment  being  to  be  usque  or  until  Michaelmas,  1668,  this 
excludes  Michaehnas-day ;  and  so  the  term  is  ended  before  Michaelmas, 
1668,  and  then  no  rent  can  be  due  at  Michaelmas.  But  the  court  were 
clearly  of  opinion,  that  Michaelmas-day  in  this  case  was  to  be  taken  inclu- 
sively ;  and  Hale  cited  the  Earl  of  Northumberland's  case,  who  declared 
on  a  demise  at  will,  rendering  rent  at  Michaelmas  and  Laay-day,  and  de- 
clared that  the  defendant  enjoyed  the  land  usaue  festum  Sancti  ARchaeUsy 
and  demanded  rent  due  at  Michaelmas ;  and  mere  it  was  moved  that  usque 
festum  excludes  the  feast ;  and  therefore  the  will  being  determined  before 
the  feast,  the  rent  was  not  due :  but  it  was  there  ruled  that  usque  included 
the  day.  {a)  And  they  said,  that  agreements  were  not  to  have  such  con- 
structions as  pleadings,  but  to  be  taken  according  to  the  intent  of  the  par- 
ties, and  being  usque  such  a  day,  the  day  ought  to  be  commenced  before 
the  time  is  come.  And  they  agreed  that  the  reservation  during  the  term 
goes  to  both  feasts,  viz.,  20th  Februaiy,  1661,  and  Michaelmas,  1668,  and 
ttiat  the  word  usmie  shall  be  taken  inclusively :  for  without  such  construc- 
tion no  rent  would  be  then  due,  because  the  terra  would  be  ended  before 
Michaelmas ;  and  they  relied  upon  the  case  in  (6)  Leon,  and  though  there 
be  election  given  to  pay  on  the  said  days,  or  twenty-one  days  after,  yet 
this  is  not  material  when  the  last  feast  comes,  for  then  it  was  absolutely 
due  on  that  day;  and  though (c)  Cro.  Eliz.  and  Yelv.  seem  contrary,  yet 
they  were  not  regarded,  tor  otherwise  the  lessen:  would  lose  the  last 
quarter. 

M.  37  Car.  3,  in  B.  R.,  Bigoron  t.  Bridge ;  3  Keb.  534,  S.  C.  |i(a)That  die  word 
**  until'*  may  be  construed  exdusive  or  inclusive  of  the  day  to  whidi  it  is  applied, 
according  to  the  context,  see  Rex  t.  Stevens,  6  East,  344.||  (b)  3  Leon.  31 1 ;  (e)  Cro. 
Eliz.  703 ;  Yelv.  74,  Umhle  v.  Fisher. 

In  debt  for  rent  the  plaintiff  declared  on  a  demise,  bearing  date  the  25th 
Aug.,  1 1  W.  3,  for  seven  years  from  the  24th  June  before,  paying  quarterly 
at  Sie  four  most  usual  feasts  in  the  year,  or  within  twenty-one  days  after 
each  of  the  said  feasts,  ||to  wit,  Michaelmas,  St.  Thomas,  ]Lady-day,  and 
Midsummer,  II  3/.  10^. ;  the  first  payment  to  be  made  at  Michaelmas  next 
ensuing  the  aemise,  &c. ;  and  further  declared  that  14/.  of  the  said  rent 
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was  in  arrear  for  one  year  ended  the  24th  December,  13  W.  3 ;  for  which, 
&c.,  to  which  the  derendant  demurred ;  and  it  was  objected,  that  the  year 
did  not  end  the  24th  December,  but  at  St  Thomas's  day,  according  to  the 
reddendum^  which  is  21st  December ;  ^ich  the  court  admitted,  and  held, 
that  where  special  days  of  payment  are  limited  by  the  reddendumj  the  rent 
must  be  computed  according  to  the  reddendumy  and  not  according  to  the 
habendum;  and  that  the  computation  of  the  rent,  according  to  the  haben- 
dtarij  is  only  when  the  reddendum  is  general,  viz.,  yielding  and  paying 
quarterly  so  much  rent. 
3  Ld.  Raym.  819 ;  Salk.  Ul,  pU  7;  7  Mod.  96,  Tomkyns  t.  Pihsent. 

II  If  the  rent  be  payable  at  Easter,  and  the  tenant  pays  the  rent  in  the 
morning  of  that  day,  and  the  lessor  dies  at  two  hours  before  noon  of  the 
same  day,  this  payment  is  voluntary ;  and  yet  it  is  a  good  satisfaction 
against  the  heir.(a) 

10  Co.  R.  137  b.  (a)  The  case  of  Lord  Rockingham  ▼.  Penrice,  appears  eorUrd,  as 
reported  in  1  P.  Wms.  177 ;  Salk.  678 ;  but  it  seems  from  Mr.  Swanston's  note,  Ex 
parte  Smyth,  1  Swanst.  346,  that  the  rent  in  that  case  was  paid  not  on  bat  brfore  the 
day  of  payment. 

Rent,  it  seems,  should  be  tendered  at  such  a  period  before  sunset  as 
leaves  sufficient  tune  for  counting  the  money. 
Tinckler  t.  Prentice,  4  Taunt.  549 ;  1  Swanst.  343,  note. 

iSA  personal  tender  before  distress,  makes  the  latter  tortious,  and  such 
tender  afterwards,  and  before  impounding,  renders  the  detainer  unlaw- 
ful ;  but  tender,  after  impounding,  makes  neither  the  one  nor  the  other 
unlawful. 

Hunter  ▼.  Le  Conte,  6  Cowen,  728. 

In  general  though  a  tender  is  good  on  the  land,  yet  a  personal  tender  is 
good  oft"  the  land. 

6  Cowen,  728. 

When,  by  the  terms  of  the  lease,  rent  in  kind  is  payable  at  a  market- 
place in  a  market  town,  as  the  lessee  shall  appoint,  if  no  appointment  be 
made,  it  is  the  duty  of  the  lessee  to  seek  the  lessor  to  ascertain  the  place  of 
payment,  and  then  to  deliver  his  rent. 

Lush  T.  Druse,  4  Wend.  313. 

A  tender  of  rent  takes  away  the  right  to  distrain,  but  if  after  a  demand 
the  rent  be  not  paid,  the  landlord  may  distrain. 

6  Cowen,  728. 

Where  no  place  of  payment  is  appointed  in  the  lease,  a  tender  on  the 
land  is  not  good,  it  must  be  made  to  the  lessor  in  person. 

Walter  t.  Dewey,  16  Johns.  222.0^ 

Where  a  declaration  in  covenant  for  rent  alleged,  that  on  the  24th  June, 
1824,  a  large  sum  of  money,  to  wit,  21/.  15;.,  of  the  rent  for  three  quar- 
ters of  a  year  of  the  term  then  elapsed  became  due,  this  was  held  well ; 
for  though  strictly  the  three  quarters  rent  did  not  become  due  till  the  last 
moment  of  the  24th  June,  yejt  it  must  be  taken  to  have  accrued  for  the 
three  quarters  immediately  preceding. 

Hennicker  t.  Tomer,  4  Bam.  &  C.  157. 

Reservation  of  6/.  per  acre,  during  the  last  twenty  years  of  a  term,  for 
eveiy  acre  of  meadow  thereby  demised  which  the  tenant  should  plough 
or  convert  into  tiUage  during  the  said  last. twenty  years  of  the  tenn,  and 

2R 
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so  after  that  rate  for  any  greater  or  less  quantity  than  an  acre,  or  less  time 
than  a  year.  The  rent  is  due  in  the  last  twenty  years  if  the  land  is  then 
ploughed,  whether  it  was  first  ploughed  within  the  last  twenty  years  or 
before ;  and  the  r^t  continues  payable  during  the  last  twenty  years, 
though  the  land  be  again  laid  down  to  permanent  grass. 
Bash  V.  Stephenson,  3  Tannt.  469.j| 

^It  seems  that  a  lease  of  premises  from  the  first  day  of  May  in  one  year, 
to  the  first  day  of  May  in  the  succeeding  year,  excludes  the  first  day. 

Wilcocks  y.  Wood,  6  Wend.  346. 

By  special  contract,  rent  may  be  payable  in  advance,  and  may  be  dis- 
trained for,  or  it  will  entide  the  landlord  to  a  specific  lien  against  an  ex- 
ecution under  the  statute. 

Peters  t.  Newkirks,  6  Cowen,  103 ;  Russell  v.  Doty,  4  Cowen,  576.  See  Stone 
T.  Knight,  23  Pick.  95  {  Stone  v.  Patterson,  19  Pick.  476.^ 

(G)  To  whom  Rents  may  be  reserved  or  granted. 

Here  Littleton's  text  is  to  be  laid  down  as  a  sure  rule,  that  no  rent 
(which  is  properly  said  a  rent)  may  be  reserved  upon  any  feoflment,  gift, 
or  lease,  but  only  to  the  feoffor,  donor,  lessor,  or  to  their  heirs,  and  in  no 
manner  may  it  be  reserved  to  any  stranger.  And  the  reason  of  the  rule 
is,  because  the  rent  is  something  paid  by  way  of  retribution  for  the  land, 
and  therefore  can  only  be  made  to  him  from  whom  the  land  passes.  Be- 
sides, the  reservation  to  a  stranger  (a)  was  prohibited  to  avoid  the  danger 
of  maintenance ;  for  if  that  was  allowable,  persons  might  make  reserva- 
tions to  powerful  men,  who  might  extort  more  from  the  tenant  than  was 
originally  contracted  for. 

r .  Gilb.  on  Rents,  54 ;  Lit.  §  346 ;  Co.  Lit  47  a,  143  b.  Q  (a)  If  a  father,  seised  in  fee, 
leases,  rendering  rent  to  his  son,  it  is  void,  for  the  son  takes  as  a  purchaser,  and  is  quaai 
a  stranger ;  it  should  be  to  the  heir  of  lessor.  Hob.  130 ;  and  see  further,  as  to  resenra- 
tions,  Lord  Nottingham's  MSS.    Co.  Lit.  313  b,  note  (1).|| 

Hence  it  is,  that  the  king  has  been  excepted  out  of  the  rule,  and  allowed 
to  tnake  the  reservation  of  the  rent  to  a  stranger,  because  there  could  be 
no  danger  of  maintenance  in  this  case,  there  being  no  person  so  great  and 
powerful  in  the  kingdom  as  the  king  himself,  who  parted  with  the  land. 

Mod.  162;  Co.  Lit.  143;  2  Roll.  Abr.  447. 

But  where  the  king  made  a  lease  of  a  house  belonging  to  his  house- 
keeper of  Whitehall,  reserving  a  rent  to  the  housekeeper  for  the  time 
being ;  though  in  this  case  it  was  admitted  that  the  king  might  reserve 
rent  to  a  stranger,  yet  it  being  here  made  to  an  officer  who  was  removable 
at  will,  the  reservation  was  held  Ul. 

Ld.  Raym.  36. 

If  A  enfeoff  B  upon  condition  that  B  and  his  heirs  shall  render  to  C 
and  his  heirs  a  yearlv  rent  of  10s.,  and  if  he  fail  of  payment,  that  it  shall 
be  lawful  for  A  and  his  heirs  to  re-enter  ;  this  is  not  in  nature  of  any  sort 
of  rent,  but  a  sum  in  gross,  which  the  feoffee  is  obliged  to  pay,  to  prevent 
the  re-entry  of  the  feoffor  ;  for  at  common  law,  before  the  statute  of  quia 
emptoreSj  it  could  not  be  good  as  a  rent-service,  because  nothing  passed 
fipom  C  for  which  a  retribution  ought  to  be  made ;  nor  can  it  be  good  by 
way  of  rent-charge,  because  C  hath  no  remedy  given  him  by  the  deed  to 
charge  the  land  with  it,  or  otherwise  to  recover  it ;  nor  is  it  a  rent-seek, 
because  though  it  should  be  once  paid  to  C,  and  he  thereby  have  seisin  of 
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it,  yet  he  shall  never  have  an  assize  for  the  recovery  of  it,  because  the 
penalty  by  the  deed  is  a  re-entiy  to  H  and  his  heirs,  which  for  ever  deter- 
mines it. 
Lit.  $  345. 

But,  if  A  and  C  in  this  case  had  joined  in  a  feofiment  of  the  land  by 
deed,  reserving  rent  to  them  both  and  to  their  heirs,  and  the  feoffee  had 
granted  that  it  should  be  lawful  for  them  and  their  heirs  to  distrain  for  the 
rent,  this  had  been  a  good  grant  of  a  rent-charge  to  them  both,  because  C 
being  party  to  the  deed  has  a  remedy  by  distress  for  the  recovery  of  it ; 
and  when  the  feoffee  empowers  C  to  distrain  on  the  land,  such  grant  al- 
ways supposes  that  the  distress,  which  is  in  nature  of  a  pledge,  shall  re- 
main in  the  person's  hands  to  whom  it  is  given,  till  it  be  redeemed  by  the 
payment  of  the  thing  for  which  it  was  originally  taken. 

Co.  Lit.  213. 

But,  where  the  husband,  possessed  of  a  term  for  years  in  his  own  right, 

{'oins  with  his  wife  in  an  assignment  of  the  term,(a)  reserving  rent  to 
dm  and  his  wife,  and  the  survivor  of  them,  if  they  shall  so  long  live  ; 
and  if  the  rent  be  arrear^  that  it  shall  be  lawful  for  mem  and  the  survivoi 
of  them,  and  for  the  assigns  of  the  survivor,  to  re-enter,  but  the  wife  nei- 
ther sealed  nor  delivered  the  deed ;  this  rent  determined  by  the  death  of 
the  husband,  for  it  could  be  no  good  reservation  to  the  wife,  because  she 
had  no  interest  in  the  land  to  part  with,  and  therefore  could  have  no  rent- 
service  reserved  to  her  by  way  of  retribution  for  a  thing  she  never  had  in 
her  to  part  with  ;  nor  can  this  amount  to  a  grant  of  a  rent-charge  to  her,  as 
in  the  former  case  of  the  feofiment  it  did  to  C,  because  here  the  wife,  hav- 
ing never  sealed  and  delivered  the  deed,  could  be  no  party  to  it;  and  there 
does  not  appear  to  have  been  any  clause  of  distress  limited  to  ^e  wife  by 
this  de^d,  as  there  was  to  C  by  the  deed  of  feoffment,  and  consequently, 
it  could  not  be  good  as  a  charge  upon  the  land.  Nor  is  it  good  as  a  rent- 
seek  in  her,  because  issuing  out  of  the  term  for  years  it  must,  in  its  nature, 
be  a  chattel  interest,  for  which  no  assize  lies,  which  is  the  only  remedy  after 
seisin  for  the  recovery  of  the  rent-seek.  Nor  could  the  executor  of  the 
husband  be  entitled  to  the  rent,  though  it  was  limited  to  them  and  the  sur- 
vivor of  them,  and  the  assigns  of  the  survivor,  during  the  term,  because 
the  reservation  to  the  wife  was  evidently  intended  to  create  an  interest  and 
ri^ht  in  her  to  the  rent,  and  therefore  shall  not  be  taken  as  words  of  limit- 
ation against  the  original  design  of  them. 

Cro.  Car.  288;  Jon.  308;  2  Roll.  Abr.  450;  Bland  v.  Inman,  2  Sannd.  360. 
11(a)  This  would  not  be  a  good  reservation  of  a  rent-service,  by  reason  of  the  whole  term 

being  assigned  and  no  reversion  left.    v.  Cooper,  2  Wils.  R.  375 ;  Smith  v.  Ma- 

pleback,  1  Term  R.  441 ;  Parminter  v.  Webber,  2  Moo.  656.|| 

If  a  man  makes  a  lease  for  years,  reserving  rent  to  his  heirs,  or  makes  a 
lease  to  commence  after  his  own  death,  reserving  rent,  this  is  a  rent-service 
arising  in  the  heir,  not  by  way  of  new  purchase  of  such  rent,  but  as  inci- 
dent to  the  reversion  descending  to  the  heir,  and  therefore  may  be  released 
by  the  ancestor  during  his  life,  which  it  could  not  be  if  it  were  a  new  pur- 
chase in  the  heir.  And  so  it  is,  if  the  rent  were  reserved  upon  a  lease  for 
life  or  gift  in  tail.  The  reason  is,  because  the  reversion  descends  from  the 
ancestor  to  such  heir,  and  the  rent-service  is  incident  to  such  reversion, 
and  this  may  as  well  be  as  a  man  that  hath  an  estate  in  land  may  grant 
such  original  charges. 

Hob.  130;  2  Roll.  Abr.  447 ;  Lit  $  346;  and  vide  Co.  Lit.  99  b,  213  a;  Hard.  90, 
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93.    iSRoni  eumot  be  apportioiied  between  the  penonal  repieecntathree  aoid  the  heir. 
Allen  Y.  Vanhooten,  4  Hair.  (N.  J.)  R.  47.0^ 

But,  if  the  reservation  had  been  made  to  his  son,  though  he  happened 
afterwards  to  be  heir,  such  reservation  is  void ;  for  it  cannot  be  good  by 
way  of  rent-service,  because  the  son  has  not  the  reversion  to  which  die 
rent  is  incident  at  the  time  of  the  lease  made  ;  and  if  the  son  dies  before 
the  rent  commences,  it  may  go  to  a  different  person  than  the  reversion, 
which  belongs  to  the  heir  of  the  £Bither ;  and  such  reservation  cannot  be 
good  by  way  of  new  grant,  because  the  word  reservaiion  will  not  import  a 
new  grant,  unless  it  be  made  to  the  person  from  whom  such  interest 
moves. 

Hob.  130 ;  Oatee  t.  Fryth,  2  RoU.  Abr.  447 ;  9  Sand.  370. 

If  an  original  grant  be  made  of  a  rent,  to  commence  after  the  death  of 
J  S,  this  is  good ;  for  this  is  not  like  the  case  of  lands,  where  the  livery 
must  cany  me  freehold  immediately,  and  where  the  abeyance,  or  want  of 
distinguiaiing  where  the  freehold  is,  may  be  of  prejudice  to  the  rights  of 
others ;  for  if  the  freehold  was  to  be  granted  xajviurOy  a  man  that  had 
brought  his  pracipe  against  the  grantor,  after  he  had  proceeded  in  it  a  con- 
siderable time,  might  have  his  writ  abated  by  the  freehold's  Testing  in  a 
stranger,  by  reason  of  a  conveyance  made  by  the  grantor  before  the  writ 
brou^t ;  but  the  grant  of  a  rent  de  novo  is  not  attended  with  this  inconve- 
nience, for  no  man  can  have  a  precedent  right  to  a  thing  which  is  origi- 
nally created  by  the  grant  itself.  Yet  qiuere  at  what  distance  of  time  such 
charges  may  be  allowed  to  commence,  whether  it  must  not  be  after  the 
lives  of  the  persons  in  esse  9  for  if  they  be  indefinite,  they  seem  to  tend  to 
a  perpetuity. 

Bro.  title  Oroni^  86,  6  H.  7,  3 ;  Plow.  156 ;  Palm.  39 ;  2  Vent.  204. 

But  a  rent  in  esse^  or  already  created,  cannot  be  granted  to  commence 
after  the  death  of  J  S,  because  to  such  rents  there  mav  be  precedent  tittles, 
and  therefore  such  grants  are  not  good ;  for  such  fireeholds,  by  thus  being 
split  and  severed,  do  hide  the  person  in  whom  the  right  is,  and  therefore 
the  party  that  has  right  will  not  be  able  to  discern  against  whom  to  bring 
his  prtBcipe  for  the  recovery  of  it. 

Bro.  title  Orani^  86 ;  Plow.  156. 

If  A  covenants  and  grants  with  B  that  he  shall  haye  and  enjoy  Blackacre 
for  six  years,  and  B  covenants  to  pay  A,  his  heirs,  executors,  and  admin*- 
istrators,  an  annual  rent  during  the  term  ;  this,  being  a  good  reservation 
of  a  rent,  shall,  upon  the  death  of  A,  be  paid  to  his  heir  who  has  the  rever- 
sion as  a  retribution  for  the  profits  of  the  land  which  he  cannot  enjoy  dur- 
ing the  term ;  and  the  executors. of  A  shall  neyer  have  any  thing  by  virtue 
of  the  covenant,  though  it  is  in  express  words  granted  to  A  and  his  execu- 
tors. 

Cro.  Car.  207,  Drake  y.  Mundy. 

So,  if  A  makes  a  lease,  reserving  rent  to  him  and  his  executors  and  as- 
signs, and  dies,  this  rent  is  determined,  for  the  executors  cannot  have  it 
for  the  former  reason,  being  strangers  to  the  reversion,  which  is  an  inherit- 
ance ;  and  therefore,  being  never  to  eqoy  the  profits  of  the  land  after  the 
expiration  of  the  term,  can  never  have  a  right  to  a  retribution  or  compen- 
sation for  theuL 

Co.  Lit  47;  2  Roll.  Abr.  460. 

If  a  bishop  leases  for  years,  reserving  rent,  prwiso  quod  temfore  vaca- 


capi^tio  tcclesia  cathedralii  didt  e^copai&i,  with  a  clause  of  re-entry  to  the 
successor  for  non-payment  of  rent  to  the  chapter,  this  is  a  void  proviso  ; 
for  the  chapter  being  never  to  come  into  the  succession  of  the  land  belong- 
ing to  the  see,  can  hare  no  rig^t  to  a  return  of  service  from  the  lessee. 

Mo.  61,  Ejbt'b  csmi  Dyer,  Ml. 

If  there  be  two  joint-tenants,  and  they  make  a  lease  by  parol  or  deed- 

Eoll,  reserving  rent  to  one  only,  yet  it  shall  inure  to  both  ;  but,  if  the  lease 
ad  been  bydeed  indented,  the  reservation  should  have  been  good  to  him 
only  to  ■whom  it  was  made,  and  the  other  should  have  taken  nothing.  The 
reason  of  the  difference  is  this, — where  the  lease  is  ^y  deed-poll  or  parol, 
the  rent  shall  follow  the  reversion,  which  is  jointly  in  both  lessors ;  and  the 
ndier,  because  the  rent  being  something  in  retribution  for  the  land  given, 
the  joint-tenant  to  whom  it  is  reserved  ought  to  be  seised  of  it  in  the  same 
manner  he  was  of  the  land  demised,  which  was  equally  for  the  benefit  of 
his  companion  as  himself;  but  where  the  lease  is  by  deed  indented,  they 
are  estopped  to  claim  the  rent  in  any  other  manner  dian  it  is  reserved  by 
the  deed,  because  the  indenture  is  the  deed  of  each  party,  and  no  man 
rikall  be  allowed  to  recede  from  or  vary  his  own  solemn  act. 

9  BnlL  Abr.  447 ;  Co.  UL47;  Vent.  161. 

flOne  tenant  in  common,  before  distress  and  avowry,  may  receive  the 
whole  rent  and  dischai^e  the  lessee. 

DedcM  T.  Livin^ton,  1ft  Johni.  479. 

A,  styling  himself  agent  of  B,  signs  a  lease  in  his  own  name  to  C,  with- 
out adding  the  word  agent  or  any  otiier  expression  denoting  an  intention 
to  execute  it  as  attorney  in  fact,  and  reserving  rent,  without  saying  to 
whom  payable ;  held,  that  B  cannot  maintain  an  action  on  this  contract  for 
the  rent  against  C. 

Sheldon  v.  Dnntap,  1  Hai.  R.  !M5.g' 

CH)0 
Inle 

Hebe,  first,  is  observable  the  difference  between  a  geneml  reservation, 
without  mentioning  any  person  in  certain  to  whom  the  rent  shall  be  paid, 
and  a  particular  reservation  to  the  lessor,  without  mentioning  any  other 
person  to  whom  it  shall  be  paid.  For  where  the  reservation  is  general, 
Qie  rent  shall  be  carried  over  to  the  penon  who  should  have  succeeded  to 
tiie  estate,  if  no  lease  had  been  made  ;  but  where  the  reservation  is  pa^ 
ticular,  as  to  the  lessor,  without  going  further,  &ere  the  rent  shall  deter- 
mine with  hb  death,  though  the  lease,  upon  which  it  is  reserved,  be  still 
continuing :  as  if  A  makes  a  lease  for  yeais,  reserving  a  certain  rent,  with- 
out saying  to  the  lessor  or  his  fmrs,  yet  this  general  reservation  shall  cany 
frie  rent  not  only  to  the  lessor,  but  even  to  his  heirs  that  succeed  in  the 
reversion,  because  the  rent  is  reserved  as  a  retribution  or  compensation  fw 
the  land  demised,  and  therefore  ou^t,  from  the  nature  of  the  contract,  to 
be  of  equal  duration  with  the  demise.  But  if  A  had  made  a  lease,  re- 
serving a  certain  rent  to  himself,  he  has  thereby  determined  how  long  the 
reservation  shall  cmitinue,  and  therefore  it  shaU  never  be  carried  further 
than  the  period  of  time  the  lessor  himself  has  fixed  it.(a) 

Co.  Lit.  47  a ;  3  Roll.  Abr.  389,  4S0 ;  Djer,  4S ;  Hard.  95,  \\(a)  Bnt  thongk  this 
was  the  opinion  of  Movie  in  10  Edw,  4,  18  b,  (aod  bo  ig  Drei.  46  >  i  and  Cp.  LdL 
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47  a,)  yet  Littleton  in  the  above  book  was  of  a  different  opinion,  and  said,  ^  I  let  land 
to  a  man  for  tenn  of  years,  rendering  rent  to  «n«,  without  saying,  and  to  my  heirif  yet, 
if  I  die  within  the  term,  my  heir  snail  have  the  rent, /or  it  u  annexed  to  the  revemon 
which  i$  deeeended  to  my  heir,'**  which  seems  a  very  souna  reason.  And  as  to  the  distino- 
tion  that  where  the  reservation  is  general,  not  saying  to  whom,  the  rent  goes  to  the  heir,  bat 
where  it  is  to  the  lessor,  or  the  lessor  end  his  assigns,  or  the  lessor  and  his  executors,  it 
determines  by  the  lessor^s  death,  Willoaghby  and  Jenney,  Js.,  said,  **  it  was  a  nanow  dif- 
ference" which  was  adopted  by  Jones,  J.,  in  Sury  v.  Brown,  Latch,  101 ;  however, 
where  the  words  *' during  the  term"  are  omitted,  this  distinction  seems  established. 
Bland  v.  Inman,  Sir  W.  Jones,  308,  where  the  cases  are  collected.  But  where  these 
words  **  during  the  term"  are  inserted,  it  is  settled  the  rent  will  be  continued  during  the 
whole  term,  ^acheverell  v.  Frogate,  3  Saund.  R.  307 ;  and  see  Ibid.  307  b,  notes  (9), 
(3),  (5th  ed. 


So,  if  a  lease  had  been  made  by  A,  yielding  and  paying  to  him  and  his 
assigns  yearly  the  rent  of  10^. ;  this  rent  shall  likewise  determine  by  his 
deaSi,  and  his  heirs  shall  never  have  it,  because  there  are  no  words  to 
carry  it  to  the  heir  who  is  to  have  the  reversion ;  and  the  lessor  having  ex- 
pressly limited  it  to  himself,  has  thereby  determined  it  to  his  own  life,  for 
his  assigns  cannot  have  it  longer  than  the  lessor  himself  should  have  had 
it ;  and  these  words,  At;  assigns^  cannot  enlarge  the  reservation ;  for  if  he 
had  assigned  over  the  reversion,  the  rent  by  his  own  death  had  deter- 
mined ;  secUSy  if  he  had  reserved  it  during  the  term. 

12  Co.  36;  Latch,  374;  Co.  Lit.  47;  Cro.  Car.  390;  Vent.  163;  3  Lev.  13;  Mod. 
316.     llVide  3  Will.  Saund.  368,  n.  2,  3 ;  and  note  above.D 

So,  if  the  reservation  had  been  made  to  the  lessor  and  his  executors,  or 
to  him,  his  executors  and  assigns ;  in  these  cases,  the  rent  determines  with 
the  life  of  the  lessor,  because  the  executor  cannot  take  the  rent ;  for  that 
if  it  be  continued  beyond  the  life  of  the  lessor,  it  must  be  carried  over  to 
him  who  is  to  succeed  in  the  estate,  and  that  is  the  heir  at  law ;  but  the 
heir  cannot  take  in  these  cases,  because  there  are  no  words  in  the  deed 
to  carry  it  to  him. 

3  Roll.  Abr.  450 ;  Co.  Lit  47. 

If  A  makes  a  lease  reserving  rent  to  him  or  his  heirs,  this  is  a  good  re- 
servation during  the  life  of  A,  but  void  as  to  his  heirs,(a)  because  the  re- 
servation being  to  him  or  his  heirs  in  the  disjunctive,  both  cannot  take  it ; 
and  the  word  heirs  cannot  be  words  of  limitation,  because  if  they  are  to 
take  at  all  they  must  take  originally ;  for  if  the  rent  vests  in  the  lessor,  it 
cannot  afterwards  go  to  the  heirs,  for  that  would  be  contrary  to  the  words 
of  the  reservation,  which  limited  the  rent  either  to  the  lessor  or  his  heirs, 
but  not  to  both  of  them. 

Co.  Lit.  314;  5  Co.  113;  Vent.  163.  |(a)  But  is  good  if  reserved  '^during  the 
term."    5  Co.  Ill  b.D 

But  it  hath  been  adjudged,  that  where  an  abbot  made  a  lease,  rendering 
rent  to  him  or  his  successor  during  the  term,  that  this  reservation  was  good 
to  the  successor  after  the  death  of  the  lessor,  because  here  the  rent  by  ex- 
press words  is  made  payable  during  the  continuance  of  the  term^  and  there- 
fore as  an  incident  to  the  reversion  must  go  in  succession  with  the  inherit- 
ance ;  and  therefore  the  successor  of  the  abbot  or  assignee  of  the  reversion 
must  necessarily  have  it ;  for  the  rent  being  but  a  retribution  for  the  land, 
none  can  have  a  right  to  it  but  those  who  would  haver  succeeded  in  the 
estate,  if  the  land  for  which  the  retribution  is  given  had  never  been 
leased. 

5  Co.  Ill,  Mallory's  case ;  Cra  Eliz.  805,  833;  Vent.  146, 163. 
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If  tenant  in  special  tail  leases  for  years,  reserving  rent  to  him,  his  heirs 

and  assigns,  this  rent  shall  go  with  the  reversion  to  the  special  heir  in  tail, 

though  it  be  reserved  to  the  heirs  generally ;  for  the  word  heir  shall  be 

taken  in  that  sense  that  will  best  answer  the  nature  of  the  contract,  which 

is,  that  those  who  would  have  succeeded  in  the  estate,  if  the  lease  had 

never  been  made,  shall  enjoy  the  rent,  which  is  the  retribution  given  for 

the  want  of  the  land  during  the  lease. 

Hard.  89 ;  Vent.  163 ;  ||Co.  Lit.  213  b,  note  1 ;  1  Vent.  163,  where  Ld.  Hale  says, 
the  law  uses  all  indastry  imaginable  to  conform  the  reservation  to  the  estate.    3  Saund. 

373.11 

If  there  be  tenant  for  life  with  several  remainders  over,  so  settled  by 
limitation  of  uses,  with  a  power  to  tenant  for  life  to  make  leases,  who  makes 
a  lease,  reserving  rent  to  him,  his  heirs  and  assigns ;  this  is  a  good  reserva- 
tion, and  shall  go  to  those  in  remainder :  for  when  the  tenant  tor  life  makes 
a  lease,  pursuant  to  such  power  given  to  him  by  the  settlement,  such  lessee 
derives  his  estate  out  of  die  inheritance,  which  before  the  settlement  was 
in  the  tenant  for  life ;  and  the  settlement  being  by  construction  of  law  sub- 
sequent to  the  estate  of  the  lessee,  those  in  remainder  to  the  tenant  for 
life  are  his  assignees,  to  whom  the  rent  by  the  express  words  of  the  lease 
is  reserved  and  limited  after  the  death  of  the  tenant  for  life. 

8  Co.  69,  Whitlock's  case ;  1  Anders.  373 ;  Co.  Lit.  314,  n.  1, 17th  edit 

So,  if  the  reservation  had  been  in  this  case  to  the  lessor,  and  every  per- 
son to  whom  the  reversion  and  inheritance  of  the  land  belongs  during  the 
term,  this  would  be  a  good  reservation -to  those  in  remainder,  and  the  law 
would,  in  such  case,  distribute  the  rent  according  to  the  several  interests 
under  the  settlement.  But  my  Lord  Coke  says,  the  surest  way  is  for  the 
tenant  for  life  to  reserve  the  rent  annually  during  the  term^  ana  then  the 
law  disposes  of  it  as  an  incident  to  the  reversion. 

8  Co.  71. 

If  a  man  seised  of  land  on  the  part  of  his  mother,  makes  a  lease  or  a 
gift  in  tail,  reserving  rent  to  him  and  his  heirs,  this  rent  shall  go  with  the 
reversion  to  the  heirs  on  the  part  of  the  mother,  because  the  nature  of  the 
contract  is  such,  that  the  retnbution  should  go  to  those  who  lose  the  profit 
of  the  land  during  the  gift  or  lease. 

Co.  Lit.  13. 

But  if  he  had  made  a  feoffment  in  fee,  reserving  rent  to  him  and  his 
heirs,  the  rent  would  go  to  the  heir  on  the  part  of  the  father,  because  here 
is  an  entire  disposition  of  the  land,  and  the  rent  is  in  nature  of  a  new  pur- 
chase coming  into  the  family  from  the  grant  of  the  feoSee,  and  therefore 
the  blood  of  the  father  shall  be  preferred. 

Co.  Lit.  13. 

If  a  man  possessed  of  a  term  for  one  hundred  years  makes  a  lease  for 

fifty  years,  reserving  rent  to  him  and  his  heirs,  this  rent  determines  with 

his  death ;  for  the  heir  cannot  have  it,  because  he  cannot  succeed  in  the 

estate,  (being  a  chattel  interest,)  to  which  the  rent,  if  it  continues  after  the 

death  of  the  lessor,  must  belong ;  and  the  executors  cannot  have  it,  because 

there  are  no  words  to  carry  it  to  them.(a) 

Vent.  161.    (a)  Vide  tWrd.     ||Bot  the  words  '*  daring  the  term,"  would  carry  the 
rent  to  the  execotors.    1  Vent.  163.|| 

But  if  a  man,  seised  of  land  in  fee,  makes  a  lease  for  years,  reserving 
rent  to  him  and  his  assigns  during  the  temiy  this  reservation  shall  not  deter- 
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mine  by  the  death  of  the  lessor,  but  the  rent  shall  ^o  to  his  heir ;  lEbr  dioagh 
there  be  no  mention  of  the  heirs  in  the  reseriration,  yet  there  are  words 
that  evidently  declare  the  intention  of  the  lessor,  that  the  payment  of  the 
rent  shall  be  of  equal  duration  with  the  lease,  the  lessor  havine  expressly 
provided  that  it  shall  be  paid  during  the  term,  and«  consequently,  the  rent 
must  be  carried  over  to  the  heir,  who  comes  into  the  inheritance  after  the 
death  of  the  lessor,  and  would  have  succeeded  in  the  possession  of  the 
estate,  if  no  lease  had  been  made.  And  if  the  lessor  assigns  over  his  re- 
version, the  assignee  shall  have  the  rent  as  incident  to  it,  because  the  rent 
is  to  continue  during  the  term,  and  therefore  must  follow  the  reveracn, 
since  the  lessor  made  no  particular  disposition  of  it  separate  from  the  re- 
version*. 
Latch,  99, 100 ;  Sury  y.  Brown,  Vent.  163;  and  ride  d  Roll.  Abr.  461. 

^  A  leased  to  B  a  fieurm  for  three  years,  and  afterwards  devised  the  same 
to  his  son  C,  for  and  during  his  natural  life,  from  and  after  the  expiration 
of  the  present  lease  thereon;  held,  that  the  rents  accruing  between  the 
testator's  death  and  the  expiration  of  the  lease,  belong  to  Uie  heir  of  die 
testator. 

Ware  t.  Hall,  1  Har.  (N.  J.)  R.  333. 

Rent  cannot  be  apportioned  between  the  personal  representative  and 
the  heir. 
Allen  T.  Van  Hmiten,  4  Har.  (N.  J.)  R.  47. 

The  rents  and  profits  of  real  estate  of  one  who  has  died  insolvent  belone 
to  the  heirs  and  not  to  the  executors  and  administrators,  until  such  red 
estate  be  sold  for  the  debts  of  the  insolvent  or  by  order  of  a  competent 
court. 

M'Coy  T.  Scott,  2  Rawle,  d33;  Adams  t.  Adams,  4  Watts,  160;  1  Miles,  8S0.  Sed 
▼ide  1  Root,  183.  See  Goodrich  t.  Thompson,  4  Day,  816 ;  Gibeon  v.  Faiiey,  16  Masa. 
280 ;  Trent  v.  Trent,  Gilm.  174 ;  Harrison  v.  Wood,  1  Dev.  &  Batt.  439 ;  oM^  toL  It. 
pp.  81,  84,  631.8f 

If  a  lease  be  made  for  years,  reserving  rent  during  the  term  to  the  lessor, 
his  executors  and  assigns,  this,  by  the  judgment  of  Richmond  and  Butcher's 
case,  determines  upon  the  death  of  the  lessor,  and  does  not  ^o  to  the  heir. 
But  this  judgment  hath  been  since  overthrown  by  the  authonty  of  the  case 
of  (a)  Sacheverell  v.  Frogate,  because  the  reservation  being  to  the  lessor 
ana  his  assigns  during  the  ternhj  (for  the  words  executors  and  administrators 
are  void,  the  lessor  having  the  inheritance,)  such  express  words  evidently 
discover  the  intent  of  the  contract,  and  that  the  lessee  agreed  and  bound 
himself  to  the  payment  of  the  rent  during  the  continuance  of  the  demise. 

5  Co.  112;  Cro.  Eliz.  217.  (a)  2  Saund.  367;  2  Ley.  13;  Raym.  213 ;  Vent  161, 
Sacheverell  t.  Frogate. 

So,  and  for  the  same  reason,  if  a  termor  for  fifly  years  leases  for  twenty- 
five  years,  reserving  rent  to  him  and  his  heirs  durifng  the  term^  the  ex- 
ecutors sAiall  have  me  rent  after  the  death  of  the  lessor. 

Vent  162. 

If  A  grants  a  rent-charge  to  B  for  forty  years,  with  a  clause  of  distress 
to  B  ana  his  heirs  during  the  term,  the  executor  of  B  may  distrain  for  it 
during  the  teim ;  for  the  distress  is  expressly  ^ven  during  the  term,  and 
^ererore  must  belong  to  the  executor  who  has  a  right  to  Qie  rent-charge, 
being  a  chattel  interest. 

Cro.  Car.  644,  Darrel  ▼.  Wilson. 


a  estate  to  B  and  his  heirs,  reserving  a  rent  of  10/.  a  year  to  the  assignor, 

if  his  executors,  administrators  and  assigns,  with  a  proviso,  that  upon  non- 

b  payment  the  asdgnor  and  his  heirs  might  re-enter,  and  the  es^gnee  cove- 

s  nanted  to  pay  the  rent  to  A,  his  executors  and  administrator :  the  question 

b  was,  Whether  this  rent  should  go  to  the  heir  or  executor  of  the  assignor  ? 

k  And  it  was  decreed  in  equi^  that  it  should  go  to  the  executor,  as  the  rent 

«.  was  reserved  to  him,  and  as  there  was  no  reversion  (a)  left  in  the  assignor 

X  to  which  the  rent  could  be  incident,  so  as  to  carry  it  to  the  heir.     It  was 

■  also  held,  that  the  covenant  to  pay  liie  rent  to  the  executor  and  adminis- 

[(.  trator  of  the  assignor  was  good  and  binding  both  in  law  and  equity ;  and 

though  the  proviso  was,  that  incaseof  non-payment  of  the  rent,  the  assignor 
and  his  heirs  might  re-enter,  yet  the  court  diought  this  inunaterial,  as  in 
equity  ttie  heir,  in  this  case,  must  be  looked  upon  as  a  trustee  for  the  ex- 
"  ecutor. 

a 

^  IP.  Wna.  655,  Sir  Hatth.  Janniion  t.  Lard  I.exingtoii.     j|(a)  This  rent  conld  not 

.  be  diitreined  for,  by  reason  of  the  aisignor  baTing  no  rerenion.    2  Wila.  375 ;  2  3. 

«  Moo.  666.11 

If  a  lease  be  made,  reserving  rent  at  Michaelmas,  or  ten  days  after ;  the 

rent  be  not  paid  at  Michaelmas,  and,  before  the  ten  days  are  expired,  the 
'  lessor  die  ;  the  heir,  and  not  the  executor,  shall  have  the  rent;  for  though 

it  was  in  the  election  of  the  lessee  to  pay  the  rent  at  Michaelmas,  yet  the 

ten  days  after  are  the  true  legal  term,  so  that  the  rent  was  not  legally  due 
I  before  that  time,  and  therefore  no  chattel.    So,  if  the  lessor  die  on  the  day 

i  on  which  the  rent  is  to  be  paid,  after  sunset,  and  before  midnight,  the  heir, 

I  and  not  the  executor,  shall  have  the  rent ;  for  it  is  not  due  till  the  utmost 

limit  of  the  day,  which  ends  not  till  twelve  o'clock,  though  the  time  for 
i  demanding  it  for  conveniency  be  a  convenient  time  before  the  sun  sets. (6) 

t  lOCo.  137,  CluD'Bcase;  Cro.Je.309;  Cro.  Eliz.  675 ;  Mo.  pi. 1013;  Yelv.167; 

1-  8Band.987;  [S  Bl.  Rep.  1077;]  ||Norris  v.  Harrieon,  3  Madd.  368,  aa.||     (&)Vide 

i  A,  pursuant  to  a  power  in  his  marriage-settlement,  made  leases  of  several 

^  parts  of  his  estate  which  were  setded  on  his  wife,  reserving  rent  payable 

t  at  Lady-day  and  Michaelmas,  and  died  upon  Michaelmas-day  between 

t  three  and  four  in  the  afternoon,  and  before  sunset,  leaving  B  his  executor : 

)  one  of  the  tenants  paid  A  his  rent,  being  18/.,  the  morning  of  the  day  on 

)  which  he  died ;  and  the  question  was,  as  to  the  arrears  due  from  all  the 

!  tenants,  whether  they  should  go  to  the  jointress  as  incident  to  the  rever- 

1  Kon,  or  to  B  the  executor  ?  and  it  was  aecreed  by  the  Master  of  the  Rolls, 

on  the  authority  of  Clun's  case,  that  Aey  should  go  to  the  jointress,  being 
I,  incident  to  the  reversion,  to  which  the  heir  woulube  entitled  in  case  there 

had  been  no  jointress ;  but  diat  as  to  the  18/.  rent  paid  by  one  of  the  ten- 
ants to  the  lessor  upon  Michaelmas-day  in  the  mommg  on  which  the  lessor 
died,  his  Honour  held  this  to  be  a  good  payment  as  to  the  lessee  who 
paid  it,  and  that  he  should  not  he  compelled  to  pay  it  over  again,  but  that 
B  the  executor,  to  whose  hands  it  came,  should  pay  and  account  for  it  to 
I  the  jointre3s.(c) 

I  Lard  Rockingham  T.  Penrica,  I  P.  Wros.  177;  9  Salk.  678,  S.  C.    JJ(c}Ab  the  ease 

[  is  hsre  stated,  tt  seems  amird  lo  what  is  laid  down  in  Clun's  ease,  10  Co.  137  b ;  that 

If  the  tenant  pay  the  rant  in  the  morning  of  the  day  when  it  becomes  dae,  and  the  lessor 

'  dies  at  two  honrs  before  noon,  it  is  a  grod  payment  against  the  heir,  thoafh  volnntanr ; 

bnc  it  appears  from  Lib.  Reg.  a,  1711,  fo.  341,  1  Swanst.  R.  S46,  that  in  the  case  m 
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(H)  Of  the  ContinQance  of  the  Rent,  &e. 

the  text,  the  tenant  paid  the  rent,  not  on  the  morning  of  Michaelina»-day,  bat  on  the  Sist 
September  pieyious ;  and  see  3  Madd.  268.  || 

But  where  A  wanted  a  rent-charge  to  B  for  life,  payable  at  Lady-day  and 

Michaelmas,  and  B  died  on  Michaelmas-day  after  sunset ;  it  was  held  by 

Judge  Tracy,  at  Durham  assizes,  that  as  B  lived  till  after  sunset,  which  was 

the  legal  time  for  demanding  the  rent,  though  he  died  before  twelve  at 

night,  that  it  should  go  to  the  executors. 

1  P.  Wms*  178,  Cole  v.  Bella8i8.«->From  a  note  of  Justice  Tracy,  who  said  he  had 
consulted  the  Chief  Justice  Holt  on  the  point,  and  that  upon  consideration  of  all  the 
cases  he  was  of  the  same  opinion. 

A,  tenant  for  life,  remainder  to  his  wife  for  life,  &c.,  makes  a  lease  at  will, 
reserving  rent  at  Lady-day  and  Michaelmas,  and  died  on  Michaelmas-day 
about  twelve  o'clock  at  noon :  it  was  held  in  this  case,  that  his  adminis- 
trator was  entitled  to  this  rent.  And  herein  the  court  took  a  difference 
betwixt  a  rent  incident  to  a  reversion  that  must  go  somewhere,  (if  not  to 
the  executor,  then  to  the  heir,)  and  where  the  rent  was  to  go  nowhere, 
unless  to  the  executor ;  that  in  the  latter  case,  if  the  lessor  lived  to  the 
beginning  of  that  day,  at  which  time  a  voluntary  payment  of  the  rent 
might  be  made,  this  would  be  sufficient  to  entitle  the  executor  or  adminis- 
trator to  the  rent,  rather  than  it  should  be  lost ;  for  it  would  be  strange  if 
the  tenant  should  pay  the  rent  to  nobody ;  and  in  this  case  the  person  in 
remainder  f  viz.  the  wife)  can  have  no  pretence  to  the  rent,  it  bein^  a  lease 
at  will,  ana,  consequently,  such  as  could  have  no  continuance  with  respect 
to  her. 

Preoed.  Chan.  555 ;  Earl  of  Strafford  r.  Lady  Wentworth,  1  P.  Wros.  180,  S.  C. 
cited.  ySee  the  report  of  this  case,  9  Mod.  31,  which  differs  from  those  in  the  above 
books ;  and  see  the  decree  stated  from  the  Register,  1  Swanst.  ^45,  notd^  and  Mr. 
Swanston's  obserrations.J 

A,  tenant  for  life,  remainder  to  B  his  son  in  tail,  A  being  in  debt,  and  his 
estate  extended,  the  creditor  made  a  lease  to  J  S,  reserving  160/.  a  year, 
payable  quarterly ;  A  died  the  10th  of  March,  and  J  S  contmued  the  pos- 
session till  after  the  Lady-day  next  following ;  whereupon  B  claimed  the 
whole  rent  from  Christmas  to  Lady-day ;  but  the  court  held,  that  as  to  the 
rent  from  Christmas  to  the  10th  of  March  it  was  a  gift  in  law  to  the  tenant, 
not  provided  against  by  any  of  the  acts  of  parliament ;  and  thatthere  could 
be  no  remedy  as  to  any  apportionment  in  point  of  (a)  time  either  in  law 
or  equity. 

1  P.  Wms.  392,  Jenner  ▼.  Morgan.    (a)Salk.  65,  pi.  1 ;  {8  Yes.  J.,  311.} 

But  now  by  the  11  Geo.  2,  cap.  19,  §  15,  "Where  any  tenant  for  life 
shall  die  before  or  on  the  day  on  which  any  rent  was  reserved,  upon  any 
demise  which  determined  on  the  death  of  such  tenant  for  life,  the  execu- 
tors or  administrators  of  such  tenant  for  life  may,  in  an  action  on  the  case, 
recover  of  the  under-tenants,  if  such  tenant  for  life  die  on  the  day  on  which 
the  same  was  made  payable,  the  whole ;  or  if  before  such  day,  then  a  pro- 

f>ortion  of  such  rent,  according  to  the  time  such  tenant  for  life  lived  of  the 
ast  year,  or  quarter,  or  other  time  in  which  the  said  rent  was  growing  due, 
making  all  just  allowances." 

IJThis  statute  does  not  apply  to  apportionment  of  qait-rents,  &c.,  as  between  a  tenant 
for  life  and  a  remainder-man.  10  Ves.  66.  In  order  that  the  rent  may  be  apportionable 
under  the  statute,  the  demise  must  determine  by  the  death  of  the  tenant  for  life.  If  the 
lease  be  good,  so  as  to  bind  the  remainder-man,  then  the  whole  rent  goes  to  the  remain- 
der-man, and  there  is  no  apportionment.  ^  Vide  Ex  parte  Smyth,  1  Swanst.  R.  337 ;  and 


who  ore  clearlv  within  the  miBchiei  of  ths  act  I  bnt  the  words  seem  to  apply  oul;  to 
l«DBnt8  toj  their  own  Iitm.     Vide  3  Taunt.  SSO.Q 

[Where  a  tenant  bi  tail  granted  a  lease  not  warranted  by  the  statute,  and 
died  without  issue  a  week  before  the  day  of  payment  of  the  half-year's 
rent,  and  the  lessee  afterwards  paid  all  that  half-year's  rent  to  the  remain- 
der-maB,  Lord  Hardwicke  held  the  executors  of  the  tenant  in  tail  entitled  to 
the  rent  to  the  day  of  his  death ;  for  as  the  lessee  bad  submitted  to  pay  it, 
but  had  paid  it  to  one  who  had  no  right  to  it,  the  person  to  whom  it  was  so 
paid  should  be  accountable,  and  considered  as  receiving  it  to  the  use  of 
those  who  were  in  equity  entitled  to  it.  (a) 

Paget  T.  Gee,  1  Both'b  Juet.  tit.  Dtrireu,  $  17 ;  Ambl.  19B ;  {9  Tes.  J.  308,  Haw- 
Uiis  T.  Kelly ;  S.  P.  in  theoaae  of  a  tenant  for  life.  And  aaaumpait  for  money  had  and 
received  will  lie.  Whitfield  v.  Pindar,  aited  8  Ves.  J.  311,  313;}  |{l  Burn's  Jost  Ap- 
pend. B07,  (3d  ed.)  (a) The  judgment  of  Lord  Hardwicke,  in  this  case,  has  been  mach 
animadTeited  on  bj  a  deceased  author.  Evans'  StaL  vol.  ir.  p.  176,  n.  (I),  (3d  edit.) 
Lord  H.  expressly  founded  his  judgment  on  the  reason  stated  in  the  text,  viz.,  the  ac- 
tual payment  to  the  remainder-man,  wfao  was  clearly  not  entitled  to  the  rent ;  but  be 
also  intimated  a  strong  opinion  that  tenant  in  tail  was  within  the  operation  of  the  11  G. 
3,  c  19,  $  IS;  which  opinion  appears  confirmed  by  a  decision  of  ^e  court  of  C  P.  in 
Whitfield  T.Pindar,1781,citodSBro.C,C.  661;  8  Ves.  311,  and  by  the  remarks  of 
Lord  Eldon  in  the  latter  book.  But  the  writer  in  question,  who  admits  that  the  words 
of  the  statute  ought  to  be  understood  as  extending  generally  to  all  tenants  lohote  inte- 
rat  determina  unlA  their  life,  objects  to  Lord  Han^icke  throwing  out  that,  although 
coQits  of  law  might  consider  themselves  bound  to  constroe  the  statute  with  literal 
Blrietness,  yet  a  court  of  equity  might  hold  it  to  extend  to  cases  analogous  to  those 
named  in  its  language.  It  is  not  very  clear  whether  the  aalbor  objects  to  Lord  H.'s 
language,  as  asserting  that  a  different  rule  of  construction  of  a  statute  might  be  adopted 
in  equity  from  that  established  at  law;  or  whether  his  objection  lies  generally  against 
the  dootrioe  that  judicial  construction  may  enlarge  a  statute,  and  extend  it  to  cases 
within  its  equity.  Certainly  it  is  the  duty  of  every  court  of  justice,  whether  a  court  of 
law  or  equity,  to  consult  the  intention  of  the  legislature.  10  Rep.  57  b.  Nor  does  it 
anywhere  appear,  that,  in  discharge  of  this  duty,  courts  of  equity  are  invested  widi  a 
larger  or  more  liberal  discretion  than  courts  of  law.  Fonbl.  on  Equity,  p.  34,  (Sth  ed.) 
"  Vet  thongh  a  court  of  eqot^  will  not  differ  from  courts  of  law  in  the  eacpontion  of 
■tatutes,  yet  does  it  often  vary  in  the  remediei^wat,  and  in  the  manner  of  applying 

them."     Po-Lofd  Talbot,  Forrester,  39,  40.     See  instances  of  thisr---"- 

of  nsury,  of  fnnds,  and  the  register  act,  Fonbl.  onEquitr,  p.  36;  and 

of  forcible  entn,  Ambl.  811,  App.  Hughes  v.  Morden,  1  Ves.  188;  and  see;Kr  S 


9ury,offrands,  and  the  register  act,  Fonbl.  onEquitr,  p.  36;  and  aslo  theatatucea 
_  _rcible  entry,  Ambl.  81 1,  App.  Hughes  v.  Morden,  1  Ves.  188 ;  and  see  per  Sir  Jo- 
seph Jekyll,  M.  R„  2  P.  Will.  753,  and  I  Black.  R.  133.  As  Lord  Hardwicke's  lan- 
guage in  the  case  afiove  seems  to  intimate  that  a  conrt  of  equity  might  hold  tenant  in 
tail  within  the  statute,  though  courts  of  law  held  otherwise,  it  perhaps  goes  beyond 
the  line  adopted  in  equity  as  to  the  expotitirm  of  statutes.  With  respect  to  the  general 
doctrine,  that  judges  may  enlargethe  words  of  statutes  to  eitend  them  according  to  their 
equity,  it  is  Terr  ancient,  and  has  l>een  in  repeated  instances  applied  to  various  statutes. 
See  Lit.  5  31 ;  Plowden,  9,  10,  17,  18,  36,  46,  53,  67,  59,  83,  88,  109,  134,  177,  304, 
S14,  363,  364,  366,  371,  464,  466;  Vin.  Abr.  tit.  Statuta,  E.  6;  Hatt.  Treat,  on  Stat. 
Ash.  Ezposit.  of  Stat. ;  Com.  Dig.  Parliament,  R.  10,  13,  &e. ;  and  p 

*■ "--- -"ell  observed  by  Richardson,  (mgnrtuio,)  4  Maol.  &  S 

nity  might  well  obtain  formerly,  when  the  legislati 
n  sparingly,  in  a  few  words  or  sentences  only,  but  in  moder 
since  it  was  the  practice  to  express  the  intention  fully  and  at  large,  such  construction 
was  unnecessary  and  dangerous.  And  Lord  Tenterden,  C.  J.,  in  a  late  case  said, 
"  there  was  always  danger  in  giving  effect  to  what  is  called  the  equity  of  a  statute," 
6  Bam.  <[  C.  475;  and  Uie  Court,  in  that  case,  refused  so  to  extend  the  8  Ann.  c.  14, 
}  1 .  See  potf,  tit.  Statute.  Sir  W.  Evans  also  impugns,  as  inaccurate  in  reasoning,  the 
particnlar  ground  on  which  Lord  H.  cautiously  founded  his  judgment,  viz.,  the  fact  of 
the  tenant  having  submitted  to  pay  the  rent  to  the  remainder-man.  But  that  judgment 
rested  upon  the  established  principle  so  often  acted  upon,  both  at  law  and  equity,  that 
iriien  a  party  has  got  money  into  his  haiids  wbich  io  equity  and  conscienoe  belong*  to 
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(H)  Of  the  CoDtiDuaaoe  of  Ihe  Rent,  tow 

another,  he  is  bound  to  pay  it  to  him*  notwitbatanding  that  such  other  peraoo 
hare  been  without  remeay  to  recoTor  it,  had  the  original  payer  refused  it) 

Where  tenants  from  year  to  year  under  demises  from  a  testamentaiy 

Suardian  of  an  infant  tenant  in  taU,  who  died  without  issue  between  the 
ays  of  payment,  had  paid  the  whole  of  the  rent  to  receivers,  Lord  Thur- 
lowe  directed  such  part  of  it  as  had  accrued  due  in  the  lifetime  of  the 
tenant  in  tail  to  be  paid  to  his  personal  representativei  for  that  the  tenant's 
holding  from  year  to  year,  or  from  period  to  period,  from  a  ^ardian  withr 
out  lease  or  covenant,  could  not  be  allowed  to  raise  an  implication  in  theix 
own  favour  that  they  should  hold  without  paying  rent  to  anybody.  These 
two  cases  were  decided  independently  on  the  statute  of  11  G.  2.  tbou^ 
Lord  Hardwicke  strongly  inclined  to  think  that  a  tenant  in  tail  wasrJ 
within  it:  a  tenant  in  tail  after  possibility  of  issue  extinct,  and  a  tenant  for 
years  determinable  upon  lives,  he  thought,  were  clearly  within  it. 

Vernon  v.  Vemon,  3  Br.  Ch.  Rep.  659.  {^}  {8  Ves.  J.,  311,and  Whitfield  t.  Pindar, 
there  cited,  accord,} 

II  So  where  an  incumbent  had  leased  the  glebe  and  tithes  of  his  living 
for  a  term  of  vears,  and  the  lease  expired  byliis  death,  and  the  tenant  paid 
a  whole  year's  rent  to  the  successor,  the  executors  of  the  last  incumbent 
were  held  entitled  to  an  apportionment  of  the  rent  up  to  the  time  of  his 
death. 

Hawkins  t.  Kelly,  8  Yes.  306. 

The  above  cases  involve  the  question,  whether  or  not  any  apportion* 
ment  is  to  take  place  ;  other  cases  have  also  occurred,  as  to  the  measure 
of  apportionment,  where  some  apportionment  is  clearly  to  be  made, 

Tlius,  where  a  vicar  had  made  a  composition  with  his  parishioners  for 
tithes,  payable  on  the  29tfa  September,  and  the  Easter  offerings  were  payable 
on  the  lOfli  April ;  and  the  vicar,  having  received  the  compoation  up  to 
the  29th  September,  1802,  died,  on  the  10th  March^  1803,  and  the  new 
incumbent  had  received  Easter  offerings  up  to  April,  1803,  and  composi- 
tions up  to  29th  September,  1803,  some  according  to  the  old  agreement, 
and  others  according  to  new  ones ;  it  was  held  that  the  composition  ceased 
at  the  death  of  the  vicar,  and  that  his  representatives  were  not  entitled  to 
a  proportion  of  the  old  composition  up  to  nis  death,  but  only  to  the  value  of 
any  tithes  in  kind  accruing  between  the  29th  September,  1802,  and  the 
time  of  his  death.  The  court  distinguished  this  case  from  cases  of  rent 
due  for  land,  because  there  every  day's  occupation  was  valuable  to  the 
tenant,  and  therefore  there  the  apportionment  mi^t  well  be  according  to  the 
time  of  occupation.  But  in  a  subsequent  case,  where  a  bill  was  filed  by 
the  executrix  of  a  rector  against  his  successor  for  a  proportion  of  the  com- 
positions received  by  him,  the  rector  having  died  on  the  6tii  May,  and  flie 
compositions  being  due  at  Michaelmas,  the  question  was,  whether  the  ap- 
portionment was  to  be  made  according  to  the  time  of  the  rector's  incum- 
bency in  the  year,  or  according  to  the  value  of  the  tithes  accruinff  in  his 
time ;  the  Vice-Chancellor  held,  in  opposition  to  the  case  of  WilGams  v. 
Powell,  that  the  time  was  to  be  the  measure  of  apportionment,  and  that 
there  was  no  substantial  distinction  between  the  profits  of  land  and  tithes, 
since  every  day  yields  some  tithable  matter,  either  personal,  predial,  or 
mixed. 

William^s  v.  Powell,  10  East,  268 ;  Aynsley  ▼.  Wordsworth,  3  Ves.  &  B.  331.| 

Where  money  to  be  laid  out  in  the  purchase  of  land  is  vested  m  govern- 
ment  securities,  and  the  interest  and  dividends  are  directed  to  go  in  the 


the  days  of  payment  of  the  haU-yearly  dividends,  his  executors  are  not  en- 
titled  to  a  proportional  share  thereof  to  the  time  of  his  death,  but  the  re- 
0  takes  the  whole. 


Shetntd  Y.  Sben«Td,3Alk.  609;  Wilson t.  Human,  9  Ves.  673;  Arobl.279;  Ruh- 
1«||^  T.  Muten,  3  Bro.  Ch.  lUp.  99 ;  Pearlj  t.  Smith,  3  Atk.  360.  In  this  last  case, 
the  money  had  been  ori^nally  secared  by  mortgage,  bnt  b;  order  of  the  court  had  been 


tnnsfened  to  goremment  Meoritiea.]     [[Bat  inierast  on  bond  oi  mortgan  ace 
die  in  Htm,  for  fbrbetiuMse  of  the  prinupal,  and  is  therefore  spportionable  t 
being  ezpteaaly  payable  haU-yewIy  makes  no  difference.    13  Tea,  135;  and  vide 
II  Ves.  '"•  " 


die  in  diem,  for  fbrbeaiuMse  of  the  prinupal,  and  is  therefore  spportionabl 
being  ezpteaaly     '     ■'    '  "        '         ■  '■"  ■-  ** 

II  Ves.  36I.II 

J  An  annui^  is  not  within  this  statute :  and  shall  not  be  appbrtioned  in 
fayoui  of  the  executor  of  the  annuitant. 
13  Vee.  ].  484,  Prank*,  r.  Noble.} 

^  Where  land  was  let  for  years,  reserving  a  certain  portion  of  the  grain 
which  should  be  yearly  raised,  and  the  landlord  sold  and  conveyed  the 
land ;  held,  that  me  purchaser  was  entitled  to  the  landlord's  share  at  the 
time  of  the  sale. 
JohnWD  T.  Smith,  3  Pennsjl.  R.  49S.B' 

(I)  Of  the  Recovery  and  Demand  of  the  Rent ;  And  herein, 
],  In  vhat  Quo  a  demand  it 


Here  the  material  difference  is  between  a  remedy  by  re-entry,  and  a 
remedy  by  distress,  for  the  non-payment  of  the  rent ;  for  where  the  remedy 
is  by  way  of  re-entiy  for  non-payment,  there  must  be  an  actual  demand 
made  previous  to  the  entry ,{a)  omerwise  it  is  tortious ;  because  such  con- 
dition of  re-entry  is  in  derogation  of  the  grant,  and  the  estate  at  law  being 
once  defeated  is  not  to  be  restored  by  any  subsequent  payment ;  and  it  is 
presumed  that  the  tenant  is  there  residing  on  the  premises  in  order  to  pay 
the  rent  for  the  preservation  of  his  estate,  unless  the  contraiy  appear  by 
the  lessor's  beinff  there  to  demand  it;  and  therefore  unless  there  oe  a  de- 
mand made,  and  the  tenant  thereby,  contraiy  to  the  presumption,  appears 
not  to  be  on  the  land  ready  to  pay  Uie  rent,  the  law  will  not  give  tiie  lessor 
the  benefit  of  re-entry,  to  defeat  tke  tenant's  estate,  without  a  j'|  williil  de- 
&ult  in  him ;  which  caimot  appear  without  a  demand  hath  been  actually 
made  on  the  land. 

Co.  Lit.  301  b ;  Hob.  307,  371 ;  S  Co.  56 ;  Dyer,  61 ;  Plow.  70 1  7  Co.  66 ;  Mannd's 
aaee,yBUffh.33.  [Gilbert on  Rents,  73.  {W Lies,  600, 606.  |'}Ifthedematidianiadeb]r 
an  agent,  he  maat  be  clothed  with  proper  aathority  to  make  li,  and  most  notiiyit  to  the 
tenant.  Bnt  if  ha  has  a  power  of  attomey  for  die  pniposa,  of  which  he  informs  the 
tenant,  and  has  it  ready  to  produce,  it  is  sufficient,  tfiougti  he  does  not  produce  it  at  the 
time  of  demand ;  the  tenant  being  satisfied  vithoot  it.  7  East.  363,  Roe  t.  Daria.} 
(a)  By  special  eonsent  of  the  parties,  a  re-entry  may  be  for  default  of  payment  of  tent, 
without  a  demand.    6  Rep.  40  b  ;  Doe  v.  Masters,  3  Bam.  <c  C.  490.1j 

So,  if  a  nommepana  be  given  to  the  lessor  for  non-payment,  the  lessor 
must  demand  the  rent  before  he' can  be  entitled  to  the  penalty ;  or,  if  the 
clause  be,  that  if  the  rent  be  behind,  that  the  estate  of  the  lessee  shall 
cease  and  be  void ;  in  these  cases,  there  must  be  an  actual  demand  made, 
because  the  presumption  is,  that  the  lessee  is  attendant  on  the  land  to  save 
his  penalty  and  preserve  his  estate,  and  therefore  shall  not  be  punished 
witiiout  a  viliid  default ;  and  that  cannot  be  made  appear  without  a  de- 
mand be  proved,  and  that  it  waa  not  answered.    And  the  demand  in 

Vol.  Vin.— 61  2  S 
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these  cases  must  be  made  at  the  day  prefixed  for  the  pajrment,  alleged  ex- 
pressly to  have  been  made  in  the  pleading. 
Hat.  114;  Hob.  307,  331;  5  Co.  56. 

But,  where  the  remedy  for  the  recovery  of  the  rent  is  by  distress,  there 
needs  no  demand  previous  to  the  distress ;  though  the  deed  says,  that  if 
the  rent  be  behind,  being  lawfully  demanded,  the  lessor  may  distrain ;  but 
the  lessor,  notwithstanding  such  clause,  may  distrain  when  the  rent  be- 
comes due.  So  it  is,  if  a  rent-charge  be  granted  to  A,  and  if  it  be  behind, 
being  lawfully  demanded,  that  then  A  shall  distrain :  he  may  distrain 
without  any  previous  demand,  because  this  remedy  is  not  in  destruction 
of  the  estate,  for  the  distress  is  only  a  pledge  for  the  payment  of  it,  and 
the  very  taking  of  the  distress  is  a  legal  demand  of  the  tenant  to  pa^  the 
rent,  which  was  all  that  was  requirea  by  the  deed ;  and  the  tenant  is  not 
injured  by  the  taking  of  the  distress,  because,  upon  the  tender  of  the  rent, 
the  pledges  are  immediately  to  be  restored,  or  a  writ  of  detinue  lies  after 
the  quatUum  of  the  rent  has  been  settled  in  a  replevin :  whereas  in  the 
case  of  re-entry,  or  of  the  penalty,  the  tenant  is  really  injured  either  by  the 
loss  of  his  estate,  or  the  payment  of  a  greater  sum  than  the  rent,  which 
cannot  be  restored  upon  the  payment  of  the  rent ;  and  therefore  he  shall 
not  be  punished  in  such  cases  without  a  wilful  default  in  him,  which  can- 
not otherwise  appear  than  by  the  proof  of  a  demand,  which  was  not 
answered  by  the  tenant. 

Hob.  307;  Hutt.  13,  25 ;  Moor.  883 ;  3  Roll.  Abr.  436.    {Willes  500,  506.} 

But  this  general  distinction  must  be  understood  with  these  restrictions : — 
First,  That  if  the  king  makes  a  lease,  reserving  rent  with  a  clause  of 
re-entry  for  non-payment,  he  is  not  obliged  to  make  any  demand  previous 
to  his  re-entry,  but  the  tenant  is  obliged  to  pay  his  rent  for  the  preserva- 
tion of  his  estate,  because  it  is  beneath  the  king  to  attend  his  subject  to 
demand  his  rent. 

5  Co.  56 ;  4  Co.  73;  Latch,  38 ;  Moor.  153 ;  Dyer,  87,  88.  [If  lands  of  a  subject, 
whereon  rent  is  reserved,  with  a  condition  of  re-entry,  come  to  the  king,  be  may,  by 
reason  of  his  prerogatiye,  take  advantage  of  the  condition  without  demand,  though  the 
subject  could  not.    5  Co.  56  a,  b.^ 

But  this  exception  is  not  to  be  extended  to  the  duchy  lands,  though  they 
be  in  the  hands  of  the  king,  for  the  kin?  must  make  a  demand  before  he 
can  re-enter  into  such  lands :  but  this  is  by  the  1  H.  4,  which  provides  that, 
when  the  duchy  lands  come  to  the  king,  they  shall  not  be  under  such 

£>vemment  ana  regulations  as  the  demesnes  and  possessions  belonging  to 
e  crown. 

Moor,  149,  160,  Bouny's  case. 

So,  if  a  prebendary  make  a  lease,  rendering  rent,  and  if  the  rent  be 
arrear  and  be  demanded,  that  it  shall  be  lawful  for  the  prebendary  to  re- 
enter ;  if  the  reversion  in  this  case  come  to  the  king,  the  king  must  in  this 
case  demand  the  rent,  though  he  shall  be  by  his  prerogative  excused  of  an 
impUed  demand ;  for  the  implied  demand  is  the  act  of  the  law,  the  other 
the  express  agreement  of  the  parties,  which  the  king's  prerogative  shall  not 
defeat ;  therefore  in  case  of  the  king,  if  he  make  a  lease,  reserving  rent, 
with  a  proviso,  that  if*  the  rent  be  in  arrear  for  such  a  time  (being  lawfully 
demanded,  or  demanded  in  due  form,)  that  then  the  lease  shall  be  void ;  it 
seems,  that  not  only  the  patentee  of  the  reversion  in  this  case,  but  also  the 
king  himself,  whilst  he  continues  the  reversion  in  his  own  hands,  is  obliged 


pose. 

Dyer,  87,  aio. 

But  if  die  Icing)  in  cases  where  he  need  not  make  a  demand,  as^gns  over 
the  reveraon,  the  patentee  cannot  enter  for  non-payment,  without  a  previous 
demand,  because  the  privilege  is  inseparably  annexed  to  the  person  of  the 

4C0.73;  Hoot,  404;  Cro.  Eliz.  463 ;  Dyer,  87. 

Secondly,  Another  exception  is,  where  the  rent  is  payable  at  a  place  off 
the  land,  with  a  clause,  that  if  the  rent  be  behind,  being  lawfully  demanded 
at  the  place  off  the  land ;  or  with  a  clause,  that  if  the  rent  be  behind,  being 
lawfully  demanded  of  the  person  that  is  to  pay  it,  that  then  he  may  distrain ; 
in  these  cases,  though  the  remedy  be  by  distress  only,  yet  the  grantee  cannot 
distrain  without  a  previous  demand ;  because  here  the  distress  and  demand 
being  not  one  complicate,  but  different  acts,  to  be  perfonned  at  different 
places  and  times,  Oie  demand  must  be  previous  to  the  distress ;  for  the  dis- 
tress is  a  matter  of  agreement  between  the  parties,  not  of  commoa  ri^t, 
and  therefore  must  be  used  in  the  manner  that  it  is  given. 

Hob.  308;  SRolt.Abr.  426;  Moor,  883;  BtowhI.ITI;  and  vide  Hutt  S3, omf. 

But  where  the  clause  is  no  more,  than  that  if  the  rents  be  behind,  being 
lawfully  demanded,  (without  saying  at  any  place  off  the  land,  or  of  the  per- 
son of  the  grantor, }  mat  then  the  grantee  may  distrain,  there  needs  no  actual 
demand,  because  here  the  distress  and  demand  is  but  one  complicate  act, 
the  one  included  in  die  other,  and  all  done  at  one  time  and  place,  viz., 
upon  the  land ;  for  the  distress  is  in  itself  a  lawful  demand,  and  therefore 
there  needs  no  actual  demand  previous  to  it;  because  all  that  was  re- 
quired by  the  deed  was  a  lawfiil  demand,  which  the  distress  in  its  own 
nature  is. 

2  Roll.  Abr.  436 ;  Hob.  SOe ;  and  vide  Dyei,  348. 

And  there  seems  to  have  been  formerly  another  exception  admitted,  that 
where  the  remedy  was  by  way  of  entry  for  non-payment,  that  yet  there  needed 
no  demand,  if  the  rent  were  made  payable  at  any  place  off  the  land ;  because 
they  looked  upon  the  money  payable  off  the  land  to  be  in  nature  of  a  sum 
in  gross,  whi^  the  tenant  bad  at  his  own  peril  undertaken  to  pay.  But 
this  opinion  has  been  entirely  exploded,  for  die  place  of  payment  does  not 
change  or  alter  the  nature  of  the  service,  but  it  remains  in  its  nature  a  rent, 
as  much  as  if  it  had  been  made  payable  upon  the  land ;  and  therefore  the 

E resumption  is,  that  the  tenant  was  there  to  pay  it,  unless  it  be  overthrown 
y  the  proof  of  a  demand,  and  without  such  demand,  and  a  neglect  and 
refusal  thereupon,  fliere  is  no  injuir  to  die  lessor,  and,  consequently,  the 
estate  of  the  lessee  ought  not  to  be  defeated. 
Plow.  70 ;  4  Co.  73 ;  Moor,  408,  698 ;  Cro.  Eliz.  415,  435,  536. 
But  when  the  power  of  re-entry  is  given  to  the  lessor  for  non-payment, 
without  any  forther  demand,  there,  it  seems,  that  the  lessee  has  undertaken 
to  pay  it,  whether  it  be  demanded  or  not ;  and  there  can  be  no  presumption 
in  his  favour  in  this  case ;  because,  by  dispensdng  with  the  demand,  he  has 
put  himself  under  the  necessity  of  making  an  actual  proof  that  he  was  ready 
to  tender  and  pay  the  rent. 
'  Dyer,  68. 
There  is  another  exception  when  the  remedy  is  by  distress,  and  that  is, 
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vihen  the  tenant  was  ready  on  the  land  to  pay  the  rent  at  the  day,  and  made 
a  tender  of  it ;  there,  it  seems,  there  must  be  a  demand  previous  to  the  di»> 
tress,  because  where  the  tenant  has  shown  himself  ready  on  the  da^  by  the 
tender,  he  has  done  aU  that  in  reason  can  be  required  of  him ;  for  it  would 
put  the  tenant  to  endless  trouble  to  oblige  him  every  day  to  make  a  tender ; 
it  being  altogether  uncertain  when  the  lessor  will  come  for  his  rent,  whoi 
he  has  omitted  to  receive  it  the  day  which  he  himself  has  appointed  by  the 
lease  for  payment  and  receipt;  wherefore  as  the  lessee  must  expect  the 
lessor,  and  be  ready  to  pay  it  at  the  day  appointed  for  the  payment  of  it^ 
else  the  lessor  may  distrain  for  it  without  any  demand ;  so,  where  the  lessor 
has  lapsed  the  day  of  payment,  and  was  not  on  the  land  to  receive  it,  he 
must  give  the  tenant  notice  to  pay  it  before  he  can  distrain  for  it ;  for  the 
tenant  shall  be  put  to  no  trouole  where  it  appears  that  he  has  omitted 
nothing  on  his  part. 

Hob.  207 ;  2  Roll.  Abr.  497. 

And  where  the  tender  is  made  by  the  tenant  on  the  land  at  the  day, 
there  a  demand  on  the  land  is  sufficient  to  justify  a  distress  after  the  day ; 
because  the  demand  in  such  case  is  of  equal  notoriety  with  the  tender,  and 
by  a  parity  of  reason  the  tenant  ought  to  take  notice  of  such  demand,  as 
well  as  the  lessor  of  the  tender  on  the  land. 

Hob.  807. 

But,  if  the  tenant  had  tendered  the  rent  on  the  day  to  the  person  of  the 
lessor,  and  he  refused,  it  seems,  by  the  better  opinion,  that  the  lessor  cannot 
distrain  for  that  rent,  without  a  demand  of  the  person  of  the  tenant ;  be- 
cause the  demand  ought  to  be  equally  notorious  to  the  tenant,  as  the  tender 
was  to  the  lessor. 

Hob.  307 ;  3  Roll.  Abr.  497. 

So,  if  the  services  by  which  the  tenant  holds  be  personal,  as  homage,  fealty, 
&c.,  the  demand  must  be  of  the  person  of  the  tenant,  because  this  service  is 
only  peiformable  by  the  very  person  of  the  tenant ;  and  therefore  a  demand, 
where  he  is  not,  would  be  improper. 

Hutu  13  s  Hob.  907. 

Afi;ain,  if  the  rent  be  seek,  and  the  tenant  be  ready  at  the  last  instant  of 
the  day  of  payment  to  pay  the  rent,  and  the  grantor  be  not  there  to  recdve 
it,  he  must  afterwards  demand  it  of  the  person  of  die  tenant  on  the  lands  be- 
fore he  can  have  his  assize;  because  the  tenant,  by  the  tender  at  the  day, 
has  done  all  that  was  required  on  his  part;  and  if  the  grantee  mi^t  have  ms 
assuse,  after  such  tender  on  the  day,  without  a  demand  of  the  person,  the 
tenant  might  be  made  a  disseisor,  and  damages  for  the  disseisin  laid  upon 
him,  without  any  wilful  default  in  him*  But,  in  the  case  of  a  rent-chame, 
after  such  tender  of  the  tenant  on  the  land,  the  grantee  mav  afterwards  de- 
mand the  rent  on  the  land,  because  he  has  his  remedy  by  distress,  which  is 
no  more  than  a  pledge  for  the  rent,  and  this  bemg  to  be  found,  and  taken  on 
the  land,  the  g^rantee  need  only  demand  his  rent,  where  he  can  find  his  re- 
medy, which  IS  on  the  land.  But  in  this  case,  if  the  grantee  cannot  find  the 
tenant  on  the  land  to  demand  the  rent,  he  may,  on  the  next  feast  on  which 
the  rent  is  payable,  demand  all  the  arrears  on  the  land;  and  if  the  tenant  is 
not  there  to  pay  it,  he  has  failed  of  his  duty,  and  is  guilty  of  a  wilful  default, 
which  amounts  to  a  denial ;  and  that  denial  being  a  disseisin  of  the  rent,  the 
grantee  may  have  his  assize,  and  by  that  shall  recover  all  the  arrears. 

Cra  Gar.  508;  7  Co.  99  a;  Hob.  307;  3  Roll.  Abr.  437. 


grantee,  on  the  day,  there,  the  grantee  may  afterwards  demand  the  rent  on 
uie  land,  because  tfie  tenant  having  omitted  to  do  bis  duty  by  a  tender  on 
the  day,  he  is  still  obliged  to  answer  the  l^al  demand  of  the  grantee,  which 
is  well  made  upon  the  land,  because  the  rent  issues  thereout ;  for  where 
there  is  no  tender  on  the  day  of  payment,  the  rent  is  due  and  payable  every 
day  afterwards ;  and  therefore  a  demand  in  the  same  manner  as  the  law  re- 
qmres  is  sufficient ;  and,  conse(|uenlly,  the  non-payment,  after  a  demand  on 
Uie  land,  is  a  denial  and  disseism,  for  which  the  grantee  may  have  his  as^e. 

Lit.}  333;  7  Co.  S9;  9  Roll.  Abr.  4S7. 

If  a  lease  be  made  reserving  rent,  and  a  bond  given  for  performance  of 
covenants  and  payment  of  the  rent,  the  lessor  may  sue  the  bond  without  de- 
manding the  rent;  for  the  bond  bein^  only  a  collateral  security  for  the  rent, 
makes  no  alteration  in  the  nature  of  it;  but  it  must  still  be  paid  in  ttie  same 
manner,  and  at  the  same  time  and  place,  as  if  there  had  been  no  bond  given ; 
and  therefore  is  subject  to  the  former  rules  and  distinctions  as  to  the  demand. 

Cro.  Elbe.  33a ;  Gro.  Cbi.  7G  ;  Hob.  8.  |  Aoala^us  to  this  is  the  aeciBion  in  Mat- 
ray  V.  KiDg,  6  Bara.  and  A.  16S.[| 

If  there  be  several  things  demised  in  one  lease,  with  several  reservations, 
with  a  clause,  that  if  the  several  yearly  rents  reserved  be  behind  or  unpaid 
in  part,  or  in  all,  by  flie  space  of  one  month  after  any  of  the  days  on  which 
the  same  ought  to  be  paid,  that  then  it  shall  be  lawful  for  the  lessor,  into 
such  of  the  premises  whereupon  such  rents  being  behind  are  reserved,  to  re- 
enter ;  these  are  in  the  nature  of  distinct  demises  and  several  reservations ; 
•and,  consequently,  there  must  be  distinct  demands  on  each  demise  to  defeat 
tiie  whole  estate  demised. 

Vaofh.  71,  78, 

Also,  as  to  the  necesaty  of  a  demand  of  the  rents,  there  b  a  difference  be- 
tween a  ctmdition  and  a  limitation.  For  instance,  if  tenant  for  life  (as  the 
case  was  by  maniage-settlement  with  power  to  make  leases  for  twenty-one 
years,  so  long  as  the  lessee,  his  executors  or  asdgns,  shall  duly  pay  the  rent 
reserved)  makes  a  lease  pursuant  to  the  power,  the  tenant  is  at  his  peril 
obliged  to  pay  the  rent  without  any  demand  of  the  lessor;  because  the 
estate  is  limited  to  continue  only  so  umg  as  the  rent  is  paid ;  and  therefore, 
for  the  non-peiformance,  according  to  the  limitation,  the  estate  must  detei^ 
mine ;  as  if  an  estate  be  made  to  a  woman  dum  sola  fyerit,  this  is  a  word  of 
Hmilation  which  determines  her  estate  upon  her  marriage. 

Vangh.31,33;  Tritirem  v.  CouDtem  of  BaldnglaM. 

JVote. — It  seems  the  better  way  for  the  lessor  to  have  a  clause  of  re-entry 
for  non-payment  of  the  rent,  than  a  clause  that  the  lease  shall  be  void  for 
non-payment ;  because,  in  the  case  of  a  re-entry,  a  demand  by  the  lessor  and 
non-payment  by  the  lessee  does  not  avoid  the  lease ;  because  there  must  be 
an  actual  entry  to  determine  it,  to  which,  as  it  is  said,  there  must  be  an  ac- 
tual demand  precedent;  so  that  in  this  case  an  actual  demand  does  notf de- 
termine the  lease,  but  only  puts  it  into  the  power  of  the  lessor  to  avoid  it; 
and  this  being  discretionary  m  the  lessor,  he  may  either  recover  die  rent  by 
action  of  debt,  and  so  sufler  the  lease  to  continue ;  or  after  such  actual  d^ 
mand  he  may  by  entry  defeat  it.  But  if  the  clause  be,  that  for  non-payment 
&e  lease  shall  be  void,  then,  if  the  lessor  should  unadvisedly  make  an  actual 
demand  of  the  rent,  and  the  lessee  not  be  able  at  that  tune  to  pay  it,  he  has 
hereby  actually  determined  Qie  lease ;  because  there  is  no  re-entry  previous 
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vihen  the  tenant  was  ready  on  the  land  to  pay  the  rent  at  the  day,  and  made 
a  tender  of  it ;  there,  it  seems,  there  must  be  a  demand  previous  to  the  dis- 
tress, because  where  the  tenant  has  shown  himself  ready  on  the  day  by  the 
tender,  he  has  done  aU  that  in  reason  can  be  required  of  him ;  jfbr  it  would 
put  the  tenant  to  encUess  trouble  to  oblige  him  every  day  to  make  a  tender ; 
It  being  altogether  uncertain  when  the  lessor  will  come  for  his  rent,  when 
he  has  omitted  to  receive  it  the  day  which  he  himself  has  appointed  by  the 
lease  for  payment  and  receipt;  wherefore  as  the  lessee  must  eapeet  the 
lessor,  and  be  ready  to  pay  it  at  the  day  appointed  for  the  payment  of  it, 
else  the  lessor  may  distrain  for  it  without  any  demand ;  so,  where  the  lessor 
has  lapsed  the  day  of  payment,  and  was  not  on  the  land  to  receive  it,  he 
must  give  the  tenant  notice  to  pay  it  before  he  can  distrain  for  it ;  Sx  the 
tenant  shall  be  put  to  no  trouble  where  it  appears  that  he  has  omitted 
nothing  on  his  part. 

Hob.  207 ;  S  Roll.  Abr.  497. 

And  where  the  tender  is  made  by  the  tenant  on  the  land  at  the  day, 
there  a  demand  on  the  land  is  sufficient  to  justify  a  distress  after  the  day ; 
because  the  demand  in  such  case  is  of  equal  notoriety  with  the  tender,  and 
by  a  parity  of  reason  the  tenant  ought  to  take  notice  of  such  demand,  as 
well  as  the  lessor  of  the  tender  on  the  land. 

Hob.  907. 

But,  if  the  tenant  had  tendered  the  rent  on  the  day  to  the  person  of  the 
lessor,  and  he  refased,  it  seems,  by  the  better  opinion,  that  the  lessor  cannot 
distrain  for  that  rent,  without  a  demand  of  the  person  of  the  tenant ;  be- 
cause the  demand  ought  to  be  equally  notorious  to  the  tenant,  as  the  tender 
was  to  the  lessor. 

Hob.  907 ;  9  Roll.  Abr.  497. 

So,  if  the  services  by  which  the  tenant  holds  be  personal,  as  homage,  fealty, 
&c.,  the  demand  must  be  of  the  person  of  the  tenant,  because  this  service  is 
only  peiformable  by  the  very  person  of  the  tenant ;  and  therefore  a  demand, 
where  he  is  not,  would  be  improper. 

Halt.  13;  Hob.  807. 

Afi;ain,  if  the  rent  be  seek,  and  the  tenant  be  ready  at  the  last  instant  of 
the  day  of  payment  to  pay  the  rent,  and  the  grantor  be  not  there  to  reedve 
it,  he  must  afterwards  demand  it  of  the  person  oi  the  tenant  on  the  lands  be- 
fore he  can  have  his  assize;  because  the  tenant,  by  the  tender  at  the  day, 
has  done  all  that  was  required  on  his  part;  and  if  the  grantee  mi^t  have  us 
assize,  after  such  tender  on  the  day,  without  a  demand  of  the  person,  the 
tenant  might  be  made  a  disseisor,  and  damages  for  the  disseisin  laid  upon 
him,  without  any  wilful  default  in  him.  But,  in  the  case  of  a  rent-chame, 
after  such  tender  of  the  tenant  on  the  land,  the  grantee  may  afterwards  de- 
mand the  rent  on  the  land,  because  he  has  his  remedy  by  distress,  which  is 
no  more  than  a  pledge  for  the  rent,  and  this  being  to  be  found,  and  taken  on 
the  land,  the  g^rantee  need  only  demand  his  rent,  where  he  can  find  his  re- 
medy, which  IS  on  the  land.  But  in  this  case,  if  the  grantee  cannot  find  die 
tenant  on  the  land  to  demand  the  rent,  he  may,  on  the  next  feast  on  which 
the  rent  is  payable,  demand  all  the  arrears  on  the  land;  and  if  the  tenant  is 
not  there  to  pay  it,  he  has  failed  of  his  duty,  and  is  guilty  of  a  wilful  default, 
which  amounts  to  a  denial ;  and  that  denial  being  a  disseisin  of  the  rent,  the 
grantee  may  have  his  assize,  and  by  that  shall  recover  all  the  arrears. 

Cro.  Gar.  508;  7  Co.  99  a;  Hob.  907;  9  Roll.  Abr.  497. 


grantee,  on  the  day,  there,  me  grantee  may  aitenvards  demand  the  rent  on 
Vae  land,  because  the  tenant  having  omitted  to  do  his  duty  by  a  tender  on 
the  day,  he  is  still  obliged  to  answer  the  legal  demand  of  the  grantee,  which 
is  welT  made  upon  the  land,  because  the  rent  issues  thereout ;  for  where 
there  is  no  tender  on  the  day  of  payment,  the  rent  is  due  and  payable  eveiy 
day  allerwards ;  and  therefore  a  demand  in  the  same  manner  as  the  law  re- 
qmres  is  sufficient;  and,  conse(}uently,  the  non-payment,  after  a  demand  on 
me  land,  is  a  denial  and  disseism,  for  which  the  grantee  may  hare  his  asaze. 

Lit  $  S33 ;  7  Co.  99 ;  9  Roll.  Abr.  497. 

If  a  lease  be  made  reserving  rent,  and  a  bond  ^ven  for  performance  of 
covenants  and  payment  of  the  rent,  the  lessor  may  sue  the  bond  without  de- 
manding the  rent ;  for  the  bond  being  only  a  collateral  security  for  the  rent, 
makes  no  alterBtion  in  the  nature  of  it ;  but  it  must  still  be  paid  in  the  same 
manner,  and  at  the  same  time  and  place,  as  if  there  had  been  no  bond  given ; 
and  therefore  is  subject  to  the  former  rules  and  distinctions  as  to  the  demand. 

Cro.  Eliz.  339}  Cro.  Car.  76;  Hob.  8.  QAnalagoDa  to  this  is  the  Secision  in  Mux- 
n;  V.  King,  5  Bam.  and  A.  166.| 

If  there  be  several  things  demised  in  one  lease,  with  several  reservations, 
with  a  clause,  that  if  the  several  yearly  rents  reserved  be  behind  or  unpaid 
in  part,  or  in  all,  by  the  space  of  one  month  after  any  of  die  days  on  which 
the  same  oug^t  to  be  paid,  that  then  it  shall  be  lawful  for  the  lessor,  into 
such  of  the  premises  whereupon  such  rents  being  behind  are  reserved,  to  re- 
enter; these  are  in  the  nature  of  distinct  demises  and  several  reservations; 
.and,  consequently,  there  must  be  distinct  demands  on  each  demise  to  defeat 
the  whole  estate  demised. 

Vaufb.  71,  78. 

Also,  as  to  the  necesaty  of  a  demand  of  the  rents,  ihere  is  a  difference  be- 
tween a  condition  and  alimitation.  For  instance,  if  tenant  for  life  (as  die 
case  was  by  marriage-setdement  with  power  to  m^e  leases  for  twenty-one 
years,  so  long  as  the  lessee,  his  executors  or  assigns,  shall  duly  pay  the  rent 
reserved)  msuces  a  lease  pursuant  to  the  power,  the  tenant  is  at  his  peril 
obliged  to  pay  the  rent  without  any  demand  of  the  lessor;  because  the 
estate  is  limited  to  continue  only  so  long  as  the  rent  is  paid;  and  therefore, 
for  the  non-peiformance,  according  to  the  limitation,  the  estate  must  dete> 
mine;  as  if  an  estate  be  made  to  a  woman  dum  sola^^uerit,  this  is  a  word  of 
limitatioQ  which  determines  her  estate  upon  her  marriage. 

Vangh.  31,  39;  Trittraro  v.  Countem  of  BalttoglasB. 

JVbte. — It  seems  the  better  way  for  the  lessor  to  have  a  clause  of  re-entry 
for  non-payment  of  the  rent,  than  a  clause  that  the  lease  shall  be  void  for 
non-payment ;  because,  in  the  case  of  a  re-entry,  a  demand  by  the  lessor  and 
non-payment  by  the  lessee  does  not  avoid  the  lease;  because  there  must  be 
an  actual  entry  to  determine  it,  to  which,  as  it  is  said,  there  must  be  an  ac- 
tual demand  precedent ;  so  that  in  this  case  an  actual  demand  does  Dof  de- 
termine the  lease,  but  only  puts  it  into  the  power  of  the  lessor  to  avoid  it; 
and  this  being  discretionary  m  the  lessor,  he  may  either  recover  the  rent  by 
action  of  debt,  and  so  sufier  the  lease  to  continue ;  or  after  such  actual  de- 
mand he  may  by  entry  defeat  it.  Butif  the  clause  be,  that  for  non-payment 
the  lease  ^aU  l>e  void,  then,  if  the  lessor  should  unadvisedly  make  an  actual 
demand  of  the  rent,  and  the  lessee  not  be  able  at  that  time  to  pay  it,  he  has 
hereby  actually  determined  die  lease ;  because  there  is  no  re-entry  previous 
2s2 
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to  determine  an  estate  already  void  in  itself:  yet,  even  in  this  case,  if  the 
lessor  forbears  to  make  an  actual  demand  when  the  rent  is  in  arrear,  he 
may  recover  it  by  action  of  debt  or  distress,  and  so  continue  the  lease,  be- 
cause, these  remedies  being  not  in  defeasance  of  die  grant,  the  lessor  may 
pursue  them  without  an  actual  demand.  But  this  observation  is  to  be  in- 
tended only  of  a  lease  for  years;  for  in  case  of  a  lease  for  life  no  demand 
can  determine  it  without  actual  entry,  though  the  clause  be,  that  for  non-pay- 
ment of  the  rent  the  lease  shall  cease  and  be  yoid.(a) 

Hob.  331 ;  3  Roll.  Abr.  439 ;  3  Mod.  364 ;  3  Co.  64 ;  Pennant's  ease.  g(a)  For  it  is 
a  rule  that  where  an  estate  commences  by  liveiy  it  cannot  be  determined  before  entrj. 
Plowd.  135,  136;  1  Saund.  R.  387  c.  Therefore  if  the  lessor  after  notice  of  the  for- 
feitare,  which  is  a  material  and  issuable  fact,  (Pennant's  Ca.  ubi  sup.  3  Term  R.  430, 
431,)  accepts  rent  which  accrued  due  ai\er,  or  does  any  other  act  amounting  to  a  dis- 

Knsation  of  the  forfeiture,  the  lease  which  was  before  voidable  is  affirmed.  But  if  there 
a  lease/or  years,  with  a  condition  that  for  non-payment  of  rent  or  the  like,  the  lease 
shall  be  null  and  voidf  if  the  lessor  makes  a  Iog^I  demand  of  the  rent,  and  the  lessee 
neglects  or  refuses  to  pay,  or  if  the  lessee  is  guilty  of  any  other  breach  of  the  condition 
of  re-entry,  the  lease  is  absolutely  determined,  and  cannot  be  set  up  again  by  accept^ 
ance  of  rent  diie  after  the  breach  of  the  condition,  or  by  any  other  act.  Goodright  y. 
Dayids,  Cowp.  804 ;  Co.  Lit.  315  a;  1  Saund.  R.  387  d.  Howeyer,  where  the  words 
of  the  proyiso  were,  that  **  the  lease  should  be  null  and  yoid  to  all  intents  and  purposes," 
on  a  certain  default  by  the  lessee ;  it  was  held,  that  the  true  construction  was,  that  it 
was  only  voidable,  at  the  option  of  the  lessor ;  for  the  court  would  not  permit  the  lessee 
to  take  advantage  of  his  own  wrong.  Doe  y.  Bancks,  4  Bam.  &  A.  401 ;  and  see  Rede 
y.  Farr,  6  Maul.  &  S.  131 ;  Amsby  y.  Woodward,  6  Bam.  &  C.  519 ;  and  a  receipt  of 
rent  by  the  lessor  in  these  cases  after  the  forfeiture  was  held  a  waiyer.|| 

One  makes  a  lease  for  years,  rendering  rent,  payable  at  the  two  most 
usual  feasts  in  the  year,  or  within  a  month  after  each  of  the  said  feasts,  at 
such  a  place  certain,  with  a  proviso,  that  if  the  rent  be  arrear  by  the  space 
of  a  month  after  either  of  the  said  days,  (being  demanded  in  due  form,)  that 
then  the  lease  shall  be  void.  If  the  lessee  does  not  pay  the  rent  at  the 
feast-day,  but  some  time  after  within  the  month  makes  a  tender  of  it  at  the 

f>lace  appointed,  it  is  doubted  if  this  be  sufficient  without  a  tender  at  the 
ast  instant  of  the  last  day  of  the  month ;  but  it  seems  not,  because  the 
lessor  might  have  been  there  on  the  last  instant  of  that  day  to  have  de- 
manded it,  and  then  for  non-payment  the  lease  will  be  void,  and,  conse- 
quently, such  tender  before  the  last  instant  cannot  save  it. 
Pyer,  87, 88. 

Nicolls  prayed  the  opinion  of  the  court  in  this  case :  lessee  of  tithes  (with- 
out any  bam  or  soil)  rendering  rent,  with  a  proviso  that  if  the  rent  be  not 
paid  the  lease  should  be  void,  whether  the  lessor  should  be  obliged  to  seek 
the  lessee  and  demand  the  rent  of  him,  or  that  the  lessee  ou^ht  to  seek 
the  lessor  ?  And  it  was  held  that  the  lessee  ought  to  seek  the  lessor,  and 
that  so  it  had  been  ruled  before  that  time,  as  at  the  peril  of  the  lessee  the 
rent  must  be  paid,  otherwise  the  lease  is  gone. 

Noy,  145. 

3.  The  Time  of  Demand. 

The  time  for  payment  of  rent,  and,  consequently,  for  a  demand,  is  such 
a  convenient  time  before  the  sun-setting  of  the  last  day  as  will  be  sufficient 
to  have  the  money  counted  :  but,  if  the  tenant  meet  the  lessor  on  the  land 
at  any  time  of  the  last  day  of  payment,  and  tender  the  rent,  that  is  a  suffi- 
cient tender,  because  the  money  is  to  be  paid  indefinitely  on  that  day,  and 
therefore  a  tender  on  the  day  is  sufficient. 

Co.  Lit  303  a;  Dalst  44;  And.  353;  Say.  131;  4  Leon.  171;  Saund.  387.  gSee 
Aleyn.  353;  4  Taunt.  555  ;||  /SM^Cormick  y.  Connell,  6  Serg.  &  R.  151.9^ 
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If  a  lease  is  made,  rendering-rent  at  Michaelmas  between  the  hours  of 

one  and  five  in  the  afternoon,  with  a  clause  of  re-entry,  and  the  (a)  lessor 

comes  at  the  day  about  two  in  the  afternoon,  and  contmues  to  five,  this 

is  (6)  sufficient. 

Cro.  Eliz.  15,  Lord  Cromwell  ▼.  Andrews,  (a)  The  demand  maybe  by  attorney. 
4  Leon.  179.  Bat  the  power  must  be  special,  for  such  land  of  such  tenant.  ||The  at- 
torney need  not  produce  his  authority  at  the  time  of  the  demand,  unless  it  is  questioned. 
7  East.  363  ;||  Yelv.  37 ;  Brownl.  138.  (b)  Demand  must  be  proved  by  witnesses, 
Dyer.  68  ;«-*must  be  made  of  the  precise  sum  due.    Leon.  305 ;  Say.  121 ;  Mo.  207. 

If  a  lease  be  made,  reserving  rent,  upon  condition  that  if  the  rent  be  be- 
hind at  the  day,  and  ten  days  aner,  (being  in  the  mean  time  demanded,)  and 
no  distress  to  be  found  upon  the  land,  that  the  lessor  may  re-enter ;  if  the 
rent  be  behind  at  the  day  and  ten  days  after,  and  a  sufficient  distress  be 
upon  the  land  till  the  afternoon  of  the  tenth  day,  and  then  the  lessee  take 
away  his  cattle,  and  the  lessor  demand  the  rent  at  the  last  hour  of  the 
day,  and  the  lessee  do  not  pay  it,  nor  is  there  any  distress  upon  the  land ; 

Jet  the  lessor  cannot  enter,  because  he  made  no  demand  in  the  mean  time 
etween  the  day  of  payment  and  the  ten  days,  which  by  the  clause  he  was 
obliged  to  do. 
Cro.  Eliz.  63,  Worcester  ▼.  Stone. 

3.  T^  place  where  the  Demand  is  to  be  made. 

Here  again  we  must  observe  the  difference  between  a  remedy  by  re-entry 
and  distress :  for  when  the  rent  is  reserved,  upon  condition  that  if  it  be  be- 
hind, that  the  lessor  may  re-enter,  in  such  case  the  demand  must  be  upon 
the  most  notorious  place  on  the  land ;  and  therefore,  if  there  be  a  house 
upon  the  land,  the  demand  must  be  at  the  fore-door  thereof,  because  the 
tenant  is  presumed  to  be  there  residing,  and  the  demand  being  required  to 
give  notice  to  the  tenant  that  he  may  not  be  turned  out  of  possession  without 
a  wilful  de&ult,  such  demand  ought  to  be  in  the  place  where  the  end  and 
intention  will  be  best  answered. 

Co.  Lit.  153,  301 ;  3  Roll.  Abr.  438. 

And  it  seems  the  better  opinion  that  it  is  not  necessary  to  enter  the 
house,  though  the  doors  be  open,  because  that  is  a  place  appropriated  for 
the  peculiar  use  of  the  inhabitant,  into  which  no  person  is  permitted  to 
enter  without  his  permission ;  and  it  is  reasonable  that  the  lessor  shall  go 
no  further  to  demand  his  rent  than  the  tenant  shall  be  obliged  to  go  when 
he  is  bound  to  tender  it ;  and  a  tender  by  the  tenant  at  the  door  of  the 
house  of  the  lessor  is  sufficient,  though  it  be  open,  without  entering ;  and 
therefore,  by  a  parity  of  reason,  a  demand  by  the  lessor  at  the  door  of  the 
tenant,  without  entering,  is  sufficient. 

Dalst.  59;  Co.  Lit.  301 ;  And.  37;  3  Leon.  4;  and  vide  Cro.  Eliz.  15. 

But  when  the  demand  is  only  in  order  for  a  distress,  there  it  is  sufficient 
if  it  be  made  on  any  notorious  part  of  the  land,  because  this  is  only  to 
entitle  him  to  his  remedy  for  his  rent ;  and  therefore,  the  whole  land  being 
equally  the  debtor,  and  chargeable  with  the  rent,  a  demand  upon  it,  with- 
out going  to  any  particular  part  of  it,  is  sufficient. 

Co.  Lit.  153. 

If  a  wood  be  let,  reserving  rent,  the  demand  ought  to  be  made  at  the 
gate,  or  some  highway  leading  through  the  wood,  as  the  most  notorious 
place.  V 

Co.  Lit.  303. 
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J£  a  rent-seek  be  jzranted  out  of  A  payable  at  B,  the^;zaxitee  may  de- 
mand it  at  A ;  and  iftfae  tenant  be  not  there  to  pay  it,  it  is  a  disseisin,  for 
which  the  grantee  may  have  his  assize ;  and  a  aemand  at  B  had  likewise 
been  good,  because  that,  by  the  express  appointment  and  agreement  of  the 
parties,  was  the  place  where  the  rent  was  made  payable. 

BendL  59 ;  Cro.  Eliz.  394 ;  Cro.  Car.  607. 

But  a  demand  of  the  person  of  the  tenant  is  not  sufficient  off  the  land, 
because  the  demand  is  required  to  be  made  in  order  to  an  immediate  pa;|r- 
ment ;  but  no  person  is  presumed  to  carry  his  wealth  about  with  him ;  that  is 
reasonably  supposed  to  be  at  his  place  of  habitation,  or  upon  the  land  from 
whence  it  is  gathered,  and  therefore  the  demand  of  the  person  off  the  land, 
being  not  sumcient  to  answer  the  intention  of  the  demand,  is  useless  and 
insignificant 

Cro.  Car.  591 ;  Co.  Lit.  153. 

If  the  kin^  makes  a  lease,  reserving  rent,  the  tenant  must  pay  it  without 
demand,  as  is  said,  either  to  his  receirer  for  that  purpose,  or  at  the  receipt 
of  the  Ricchequer,  as  well  as  if  by  the  words  of  the  lease  the  rent  had  been 
made  payable  at  his  Exchequer,  or  into  the  hands  of  his  receiver.  But, 
if  the  king  grants  the  reversion,  the  patentee  must  demand  the  rent  upon 
the  land,  because  that  is  the  place  appointed  by  law,  for  the  reasons  already 
given,  for  a  common  person  to  demand  the  rent. 

4  Co.  73  ;  Co.  Lit.  901 ;  Cro.  Eliz.  469;  Mod.  404;  Dyer,  87. 

If  a  rent  be  reserved,  payable  at  the  church  of  S  or  D  upon  condition, 
it  ought  to  be  demanded  at  both  places,  because  the  lessee  hath  his  elec^ 
tion  to  pay  it  at  either  place ;  and  therefore  to  take  advantage  of  the  con- 
dition, Uie  lessor  must  demand  it  in  such  places  where  by  his  own  agreement 
he  has  permitted  the  tenant  to  pay  it. 

9  Roll.  Abr.  498. 

So,  if  it  had  been  reserved  to  be  paid  at  or  in  the  church  of  D,  it  ou^t 
for  the  same  reason  to  be  demanded  both  within  and  without  the  church. 

9  Roll.  Abr.  498. 

If  a  lease  be  made  of  two  bams,  rendering  rent,  with  condition  of  re- 
entry for  non-payment,  and  the  lessee  tender  the  rent  at  one  bam,  and  the 
lessor  demand  it  at  the  other,  yet  the  lessor  cannot  re-enter,  because  one 
bam  being  as  notorious,  and,  consequently,  as  proper  a  place  as  the  other 
for  the  payment,  it  is  presumed  that  the  lessee  was  at  the  proper  place  for 
payment,  unless  that  presumption  be  overthrown  by  a  demand;  and  there- 
fore, since  the  demand  was  not  made  at  both  bams,  there  is  nothing  to 
destroy  the  presumption  that  the  tenant  was  at  the  proper  place  ready  to 
pay  to  save  the  condition  ;  and  if  the  lessor  did  not  demand  it  at  the  pro- 
per place,  he  shall  not  take  advantage  of  the  condition. 

Dyer,  399,  in  margin. 

But,  however  just  and  reasonable  the  above  cases  and  distinctions  mi^^ 
have  been,  and  however  necessary  the  knowledge  of  them,  yet  now. 

By  the  4  G.  2,  c.  28,  §  2,  it  is  enacted,  "  That  in  all  cases  between  land- 
lord and  tenant,  as  often  as  one  half-year's  rent  shall  be  in  arrear,  and  the 
landlord  hath  right  by  law  to  re-enter  for  noi^payment,  such  landlord  Joaay 
without  any  formal  demand  or  re-entiy  serve  a  declaration  in  ejectment  ;(<>) 
or,  in  case  the  same  cannot  be  legally  served,  or  no  tenant  be  in  actual 
possession  of  the  premises,(6)  aflSx  the  same  upon  the  door  of  any  demised 


such  declaration,  which  service  or  affixing  such  declaration  shall  stand  in- 
stead of  a  demand  and  re-entry;  and  in  case  of  judgment  against  the 
casual  ejector,  or  nonsuit  for  not  confessing  lease,  enhy,  and  ouster,  it 
shall  be  made  appear  to  the  court  by  affidavit,  or  be  proved  upon  the  trial 
in  case  Ihe  defendant  appears,  that  half  a  year's  rent  was  due  before  the 
declaration  was  served,  and  no  sufficient  distress  was  to  be  found,{c)  and 
that  the  lessor  in  ejectment  had  power  to  re-enter,  the  lessor  in  ejectment 
shall  recover  judgment  and  execution,  in  the  same  manner  as  if  the  rent 
in  arrear  had  been  legally  demanded,  and  re-entry  made ;  and  in  case  the 
lessee,  or  other  person  claiming  under  the  lease,  shall  saSei  judgment  to 
be  recovered  on  such  ejectment,  and  execution  executed,  without  ^ying 
the  rent  and  arrears,  with  costs,  and  without  filing  any  bill  for  relief  in 
equity  within  six  calendar  months  after  execution  executed,  the  said  lessee 
and  all  persons  claiming  under  ihe  lease  shall  be  barred  from  all  relief  in 
law  or  equi^,  other  than  by  writ  of  error ;  provided  that  nothing  herein 
shall  bar  the  right  of  any  mortgagee  of  such  lease  who  shall  not  be  in  pos- 
session, so  as  such  mortgagee  within  ^x  calendar  months  after  execution 
executed  pay  all  rent  in  arrear,  and  costs  and  damages,  and  perform  all 
covenants  and  agreements  on  the  part  of  the  first  lessee." 

[(a)  The  meaning  of  the  act  is,  that  where  there  U  no  express  stipnlatioQ  in  the  lease 
tea  entr^  widioiit  demand,  the  lessor  may,  notwithstanding,  enter  without  demand,  pro- 
vided SIX  months'  rent  is  in  arrear,  and  there  is  not  a  saffieient  distreas;  otherwise,  in 
snch  cases,  a  demand  mast  be  made.  Dong.  469,  Goodiiglit  ix  dan.  Hare  v.  Cator. 
—  —  {See  7  East,  363,  Roe  v.  Davis.!  Acceptance  of  rant  bj  the  landlord  after  the 
lease  has  heen  forfeited,  has  been  holden  to  be  a  waiTei  of  the  forfeitore  in  ejectments 
brought  npon  this  act;  for  it  is  a  penal tj,  and  bj  accepting  Ihe  rent  the  penalty  ia 
waiTed.  Per  Aaton,  J.,  Cowp.  347.1  [{But  this  dictum  of  Aston,  J.,  is  not  expressed 
with  certaintj ;  and  in  Green's  case,  Dro.  Eliz.  3 ;  1  Leon.  362 ;  Pennant's  case,  3  Co. 
6t,  it  is  laid  down,  that  the  mere  acceptance  of  the  rent  in  respect  of  which  the  forfeit- 
are  accniea,  is  not  alone  a  waiver  of  theforfeiture.foiitiaadnty  duetothelandlotd;  but 
if  he  give  an  acqailtance  for  it  expressly  as  for  rent,  or  if  be  distrain  for  it,  that  is  a 
waiver :  and  so  also,  if  be  accept  rent  for  a  period  fuiwfumJ  to  the  forfeiture,  for  that 
admtlB  the  continuance  of  the  tenancy.  Ja.  Goodright  v.  Davids,  Covrp.  803 ;  and  Roe 
V.  Harrieon,  3  Term.  R.  435,  in  both  which  cases  the  rent  was  received  at  rtnt.  So,  if 
the  landlord  bring  an  action  of  covenant  for  rent  labieqvenl  to  the  forfeiture,  and  the 
tenant  pay  it  into  coon,  the  forfeitDre  is  waived.  Doe  d.  Crompion  v.  MinshuU,  Boll, 
N.P.96;  Selw.  N.  P.  677.  Baltheriffhtof  re-entry  isnotwaivedbyaninsafficisntdis- 
tTMS  for  die  rent  in  respect  of  which  Me  forfeiture  aceraes.  Brewer  d.  Lord  Onslow 
V.  Eaton,  cited  6  Term  R.  330 ;  nor  by  any  distrees,  (as  it  wool  j  seem,)  for  such  rent  if 
made  before  the  forfeiture  is  complete,  althoneh  the  landlord  remain  in  possession  un- 
der the  distress  after  the  forfeitore.  Doe  v.  Johnson,  1  Stark.  411 ;  and  vide  3  Espin. 
Ca.  393.  Whether  rent  subsequent  to  the  forfeiture  can  in  any  circumstances  be  re- 
ceived without  a  waiver,  has  not  heen  decided.  In  esse  of  notices  to  quit,  the  accept- 
ance of  rent  subseqnent  is  not  of  itself  a  waiver  of  (he  notice,  but  only  evidence  for 
tite  jmy  to  judgfe  whether  it  was  paid  as  rent  or  as  compensation  for  a  trespass.  Cowp. 
343 ;  1  Ball.  &  Be.  561 ;  6  Term  R.  290 ;  3  Camp.  367 ;  though  a  distresB  for  snch 
wnt  has  been  held  a!  waiver  of  the  notice,  Zouch  v.  Willingale,  I  H.  B.  311 ;  bnt  not 
a  distress,  comt »  mbit,  for  rent  due  previous  to  the  time  of  quitting  accoi^g  to  the  no- 
tice, I  H.  B.  313.  Bat  as  the  law  leans  a^faiost  forfeitures,  the  two  cases  are  distin- 
Sishahle,  In  oases  of  leases  j[br  life,  the  mere  acceptance  of  rent  subsequent  to  the 
feitare  is  of  itaelf  a  waiver ;  since  the  rent  could  only  be  received  at  rent,  there  being 
no  personal  contract  or  duty.  Pennant's  Ca.  3  Co.  64;  Adams  on  Eject.  156,  (SU 
ed.)  The  service  of  the  declaration  in  ejectment  is  pat  by  the  statute  in  the  place  and 
stead  of  a  demand  of  rent  and  re-entry,  and  therefore  it  is  no  abjection  that  the  declara- 
tion is  served  on  a  day  subsequent  to  the  demise  stated  in  it,  such  demise  being  after 
the  rent  became  due,  for  the  leasor's  title  accrued  on  the  day  when  the  forfeiture  would 
have  accmed  at  common  law  by  non-payment  of  rent.  Doe  v.  Shawoross,  3  Barn,  ft 
"  "'"  ■     "■*  ■ "-' -iris  sufficient  to  keep  the  possession;  therefore  when 
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the  defendant  had  left  some  beer  in  the  oellar,  and  the  landlord  proeeeded  ae  on  a  Taeairt 
poeeeasiont  the  judgment  and  execution  were  set  aside  with  costs.  Bull.  NL  Pri.  97» 
r4th  edit.)  Savage  v.  Dent.]  QS  Chit.  Rep.  177.  (e}If  a  landlord  is  prevented  by 
the  tenant  from  entering,  he  may  recover  under  the  statute,  without  showing  that  there 
was  actually  no  sufficient  distress.  Doe  v,  Dyson,  Moo.  ii  Malk.  77,  and  see  15  East, 
886,1 

[§  3.  If  the  lessee,  his  assignee,  or  any  other  person,  claiming  any  right, 
title,  or  interest  at  law  or  in  equity  to  the  lease,  saall,  within  the  time  afore- 
said, file  one  or  more  bills  for  relief,  in  any  court  of  equity,  be  shall  not 
have  or  continue  any  injunction,  against  the  proceedings  at  law  on  such 
ejectment,  unless  he  shall,  within  iorty  days  next  after  a  full  and  perfect 
answer  shall  be  filed  by  the  lessor  of  the  plaintiiT  in  such  ejectment,  bring 
into  court,  and  lodge  with  the  proper  officer,  such  sum  and  sums  of  money 
as  the  lessor  of  the  plaintiff  shall  in  his  answer  swear  to  be  due  and  in  ar- 
rear,  oyer  and  above  all  just  allowances,  and  also  the  costs  taxed  in  the 
said  suit,  there  to  remain  till  the  hearing  of  the  cause,  or  to  be  paid  out  to 
the  lessor  or  landlord  on  good  security,  subject  to  the  decree  of  the  court; 
and  in  case  the  bill  shall  be  filed  within  the  time  aforesaid,  and  after  ex- 
ecution executed,  the  lessor  of  the  plaintiff  shall  be  accountable  for  no 
more  than  he  shall  really  and  bond  fide^  without  fraud,  deceit,  or  wilful 
neglect,  make  of  the  demised  premises  from  the  time  of  his  entering  into 
the  actual  possession  thereof ;  and  if  that  happen  to  be  less  than  the  rent 
reserved  on  the  lease,  then  the  lessee,  before  he  shall  be  restored  to  his 
possession,  shall  pay  to  the  lessor  or  landlord  what  the  money  he  so  made 
fell  short  of  the  reserved  rent,  for  the  time  he  held  the  lands. 

§  4.  Provided,  that  if  the  tenant  shall,  at  any  time  before  the  trial  in 
such  ejectment,  pay  or  tender  to  the  lessor  or  landlord,  his  executors  or 
administrators,  or  his  or  their  attorney  in  that  cause,  or  pay  into  court  where 
the  cause  is  depending,  all  the  rent  and  arrears,  together  with  the  costs, 
all  further  proceedings  on  the  said  ejectment  shall  cease  and  be  discon- 
tinued ;  and  if  the  lessee,  his  executors,  administrators,  or  assigns,  shall, 
upon  such  bill  filed  as  aforesaid,  be  relieved  in  equity,  he  and  they  shall 
hold  the  demised  lands  according  to  the  lease  thereof  made,  without  any 
new  lease  to  be  thereof  made  to  him  or  them.] 

||The  legislature  appears  to  have  had  four  different  objects  in  view  in 
the  enactments  of  this  statute : — First,  to  abolish  the  form  of  a  demand  of 
rent,  where  no  sufficient  distress  can  be  found  upon  th6  premises  to  answer 
that  demand ;  secondly,  in  case  of  beneficial  leases  which  may  have  been 
mortgaged,  to  protect  the  mortgagees  against  the  firaud  and  negligence  of 
their  mortgagors ;  thirdly,  to  render  the  possession  of  the  landlord  secure, 
after  he  has  recovered  the  lands ;  and,  fourthly,  to  take  from  the  court  the 
discretionary  power  they  formerly  exercised  of  staying  the  proceedings,  at 
any  stage  of  them,  upon  payment  of  the  rent  in  arrear  and  costs.  The  first 
of  these  objects  is  effected  by  permitting  the  landlord  to  bring  bis  eject- 
ment without  previously  demanding  the  rent;  the  second,  by  permitting 
the  mor^gee  not  in  possession  to  recover  back  the  premises  at  any  time 
within  six  months  after  execution  executed,  by  paying  all  the  rent  in  ar- 
rear, damages,  and  costs  of  the  lessor,  and  performing  all  the  covenants 
of  the  lease ;  the  third,  by  limiting  the  time  for  the  lessee,  or  his  assigns, 
to  make  an  application  to  a  court  of  equity  for  relief,  to  six  calendar 
months  after  execution  executed ;  and  the  fourth,  by  Umiting  the  applica- 
tion of  the  lessee  to  stay  proceedings  upon  payment  of  the  rent  in  arrear 


the  court  to  grant  the  application  when  properly  made. 

3  Taomt.  409 ;  Roe  d.  West  t.  DstIs,  9  Taunt.  40> ;  Doe  v.  Muura,  S  Bam.  k  C. 
490. 

As  this  statute  dispenses  with  a  demand  for  rent  in  those  cases  on^ 
where  there  is  no  sufficient  distress  upon  the  premises,  as  well  as  mx 
months'  rent  in  arrear,  it  is  still  necessary  for  the  lessor  to  comply  with  all 
the  formalities  of  the  common  law,  before  he  can  proceed  on  a  clause  of 
EC-entry  for  non-payment  of  rent,  if  a  sufficient  distress  can  be  found.  But 
an  insertion  in  the  proviso  of  tbe  lease,  that  the  right  of  re-entry  shall  ac- 
crue upon  the  rent  being  Uaojully  demanded,  will  not  render  a  demand  ne- 
cessary if  there  be  no  sufficient  distress ;  for  it  is  only  stating,  in  express 
words,  that  which  is,  in  substance,  contained,  from  the  principles  of  the 
common  law,  in  every  proviso  of  this  nature. 

Dm  d.  PoTBtec  T.  Waiidla«a,  7  Term  R.  117 ;  Doe  t.  AlexBodei,  2  MbdI.  *  S.  SS6. 

The  provisions  of  this  statute,  with  the  exception  of  the  one  relating  to 
the  demand  of  rent,  extend  to  all  cases  where  there  is  six  months'  rent  un- 
paid, and  the  landlord  has  a  tight  to  re-enter.  This  point  has  only  been 
decided  on  that  part  of  the  fourth  section  which  directs  all  proceedmgs  to 
be  stayed  upon  payment  of  the  rent  in  arrear  and  costs  before  trial ;  but 
the  pnnciple  of  the  decision  seems  to  apply  to  alt  the  other  provisions  of 
tiie  statute.  It  was  objected  in  that  case  that  the  statute  only  applied  to 
cases  of  ejectment  hrous^t  after  half  a  year's  rent  due,  where  no  sufficient 
distress  was  to  be  found  upon  the  premises ;  but  Lord  EUenborough,  C 
J.,  says:  the  statute  is  more  general  is  its  operation;  for  though  the  fourth 
clause  has  the  word  "such'  (sucA  ejectment,)  yet  the  second  clause  to 
which  it  refers  is  in  the  disjunctive,  stating  first,  that  in  all  cases  between 
landlord  and  tenant,  when  half  a  year's  rent  shall  be  in  arrear,  and  the 
landlord  has  a  right  of  re-entry  for  non-payment  thereof,  he  may  bring 
gectment,  &c. ;  or  in  case  the  same  cannot  be  legally  served,  &£.,  or  in 
case  such  ejectment  shall  not  be  for  the  recovery  of  any  messuage,  &c., 
and  in  case  of  judgment  against  the  casual  ejector,  or  nonsuit  for  not  con- 
fessing lease,  entry,  and  ouster,  it  shall  appear  by  affidavit,  or  be  proved 
upon  the  trial,  in  case  the  defendant  appears,  that  half  a  year's  rent  was 
due  before  the  declaration  served,  and  that  no  sufficient  distress  was  to  be 
found  on  the  premises,  and  that  the  lessor  had  power  to  re-enter,  then,  and 
in  every  such  case,  the  lessor  shall  recover  judgment  and  execution. 

Roe  d.  West  v.  DstU,  T  East,  363. 

By  the  words  of  the  fourth  section,  the  lessee  is  to  pay  the  arrears  <rf 
rent,  fcc.,  into  court  before  the  trial ;  and  no  provision  is  expressly  made 
for  hb  relief,  in  case  he  should  suffer  judgment  to  ?o  by  default  against  the 
casual  ejector.  If,  however,  tbe  pomt  should  anse,  it  is  probable  that 
the  court  would  not  consider  a  judgment  so  obtain^  as  equivalent  to  a 
trial,  but  would  grant  relief  to  the  lessee  at  any  time  before  execution  exe- 
cuted. In  the  case  of  Goodtitle  v.  Hold&st,  which  was  decided  about  the 
time  when  the  statute  was  enacted,  relief  was  given  under  such  circum- 
stances ;  but  as  there  is  no  allumon  to  the  statute  in  the  report  of  the  case, 
it  is  probable  that  the  deci^n  took  place  before  it  passed  into  a  law. 

Oooddtle  T.  HiJdfast,  3  Stra.  900.  The  rent  can  odIj  be  ealcnlaled  to  the  last  rent- 
day,  not  to  tiie  da;  of  computing.    4  Taaut.  8B3. 

The  provision  of  this  fourth  section  seems  also  to  extend  only  to  cases 
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where  the  rent  and  costs  are  tendered  to  the  lessor,  or  paid  into  court'after 
action  brought ;  yet  where  the  tenant  tendered  the  rent  in  arrear  after  the 
lessor  had  given  instructions  to  his  attorney  to  commence  an  action,  but 
before  the  declaration  had  been  delivered,  me  court  set  aside  the  proceed- 
ings, with  costs,  although  it  was  urged  by  the  lessor  that  such  tender  was 
merely  matter  of  defence  at  the  trial. 
Goodright  d.  Stephenson  t.  Noright,  Black«  R.  746. 

Where  the  ejectment  was  brought  on  a  clause  of  re-entry  in  the  lease  for 
not  repairing,  as  well  as  for  rent  in  arrear,  under  the  statute,  it  was  ui^d, 
on  a  motion  to  stay  proceedings  upon  payment  of  the  rent,  that  the  case 
was  not  within  the  act,  because  it  was  not  an  ejectment  founded  singly 
on  the  non-payment  of  rent ;  but  the  court  notwithstanding  made  the  rule 
absolute,  with  liberty  for  the  lessor  to  proceed  on  any  omer  title.  But 
where  the  lessor  has  recovered  possession  of  the  premises,  a  court  of  equity 
will  not  grant  relief  under  the  second  section,  if  such  recovery  was  by  rea- 
son of  the  breach  of  other  covenants  or  conditions,  as  well  as  by  the  non- 
payment of  rent.  And  wliere  the  tenant  applied  to  the  Court  of  Chancery 
to  relieve  against  a  recovery  upon  a  judgment  by  default  against  the  casual 
ejector,  alleging  that  the  action  was  brought  for  a  forfeiture  incurred  by 
non-payment  of  rent,  which  allegation  was  contradicted  by  the  landlord, 
who  stated  in  his  answer  that  the  tenant  had  also  broken  many  of  the  cove- 
nants of  the  lease,  for  which  the  landlord  had  a  right  to  re-enter ;  the  court 
directed  an  issue  to  try  whether  the  landlord  knew  of  the  breaches  of 
covenant  at  the  time  of  bringing  the  ejectment. 

Pare  d.  Withers  v.  Sturdy,  B.  N.  P.  97 ;  Wadman  v.  Calcraft,  10  Ves.  67 ;  and  nd« 
2  Scho.  &  Lef.  400;  2  Ball.  &  B.  104;  3  Dow.  P.  C.  536. 

Where  the  lessors  of  the  plaintiff  were  both  devisees  and  executors,  and 
rent  was  due  to  them  in  each  capacity,  the  defendant  moved  to  stay  pro- 
ceedings on  payment  of  the  rent  due  to  the  lessors  of  the  plaintiff,  as  devisees 
only,  they  not  being  entitled  to  maintain  ejectment  as  executors ;  and  the 
rule  was  made  absolute. 

Barnes,  184. 

The  proceedings  may  be  stayed  either  by  moving  the  court,  or  in  vaca- 
tion by  summons  oefore  a  judge. 
3  Sell.  Prac.  137;  Adams  on  Ejectment,  143,  155,  (3d  ed.)D 

(K)  The  several  Remedies  for  the  Recovery  of  Rents :    And  herein, 

1.  €f  the  Remedy  by  DUtrtn. 

The  remedy  by  distress  is  by  the  common  law  incident  to  a  rent-service ; 
but  in  case  of  a  rent-charge,  it  must  be  expressly  provided  for  by  the  deed.* 

Vide  tit  Diitreat,  *The  executors  of  tenants  in  fee-simple,  fee-tail,  or  for  lives  of  rents, 

shall  have  debt  or  distress  for  the  arrears.    33  H.  8,  c.  37. Exceptions  of  manors  in 

Ws^es,  Ijwhereof  tenants  have  immemorially  paid  redemption-money  in  discharae  of  duties 
and  foifeitures ;  and  vide  as  to  this  statute, /xw/,  500.||  Ibid.  §  3.— Husbands  seised  in 
riffht  of  wives,  or  tenants  pur  outer  tne^  after  the  death  of  the  wife,  or  cegtui  que  vt«,  may 

distrain  or  have  debt  for  the  arrears.    Ibid.  $  3, ^Distress  g:iven  for  rent*seck,  [rents 

of  assise,  and  chi^-rents  which  have  been  duly  paid  for  the  space  of  three  years  within 
ihe  space  of  twenty  years  before  the  first  day  of  the  session  of  parliament  when  the 
statute  passed ;  or  shall  hereafter  be  created,  as  in  case  of  rent  reserved  upon  lease. 
4  G.  3,  c.  38,  $  5.  For  a  rent  granted  in  fee  since  the  statute  of  quia  ewptoree,  and 
before  the  passing  of  this  statute,  there  cannot  be  a  distress  but  under  this  statute,  and 
.therefore  in  an  avowry  for  such  a  distress,  the  case  must  be  brought  within  it.    Dougl. 


§  S. If  goods  are  seized  on  an  extent  on  an  outlawry,  the  landlord  Bhall  Dot  have 

the  goods  delivered  to  him,  thoagh  he  distrained  before  tKe  extent.  Res  t.  Southerlj, 
Bnnb.  5.  [It  is  settled,  that  goMS  distrained  for  rent  and  not  sold,  are  liable  to  seicniQ 
on  an  immediate  extent  for  the  king's  own  debt ;  for  the  mere  distress  does  not  change 
tiie  property.  Parker,  113.  Rex  t.  Cotton.  Whilst  goods  ere  apon  the  premiaea  the 
landlord  may  distrain  them,  notwithstanding  an  actual  aasigninent  under  a  commisaion 
of  bankrupt     1  Atk.  103,  Ex  parte  Plummer.     But,  if  the  goods  are  carried  off  the 

S-emieea,  or  sold,  he  loaea  hia  lien  upon  ihem.  1  Atk.  104,  Ex  parte  Grove;  I  Co. 
ankrupt  Laws,  921,  Ex  parte  Devine.  So  he  does  if  the  goods  are  replevied,  and  the 
lessee  afterwards,  and  before  any  proceedings  in  replevin,  becomes  bankrupt,  and  the 
assigneeB  sell  the  goods.  Bradyll  v.  Ball,  1  fir.  Ch.  Rep.  437 ;  {8  Dall.  68,  Woglam 
V,  Cowperlhwaile ;  Ibid.  131,  Frej  v.  Leeper.}  Where  a  trader,  after  committing  an 
act  of  bankruptcy,  takes  a  shop  and  agrees  to  pay  half  a  year's  rent  in  advance,  where 
by  tije  custom  of  Ihe  country  so  muon  becomes  due  on  the  day  on  which  the  tenant 
enters,  the  landlord  sAei  an  assignment  under  the  commission,  and  before  the  expira- 
tion of  the  half-year,  may  distrain  the  goods  on  the  premises  for  half  a  yeai'a  renL 

Buckle^r,  aasignee  of  Buckley,  v,  Taylor,  S  Term  R.  600.] -"  The  landlord  is  to 

have  his  year  s  rent  without  any  detluciion  for  sheriff's  poundage.  Gore  v.  Gofton, 
Sti.  643. The  ground  landlo^  of  a  house  is  not  entitled  to  a  year's  rent  on  an  exe- 
cution againat  an  under-Ieasee.     Bennet'a  caae,  Str.  737, On  an  outlawry,  capiat 

ullagatam,  and  goods  seized  by  process  still  remaining  in  the  sheriff's  hands,  the  land- 
lord shall  have  a  year's  rent     Greaves  v.  D'Acastro,  Banb.  194. If  extent  issuee 

against  a  tenant,  and  aAerwards,  but  before  the  extent  is  executed,  the  landlord  dia- 
traina,  and  the  inqnisition  tinds  the  goods  distrained  to  be  in  the  poaaesaian  of  the 
tenant,  the  landlord  shall  not  have  the  benefit  of  the  atat.  8  Ann.  Rex.  v.  Prilehard, 

Bunb.  3S9. When  there  are  two  executions,  the  landlord  shall  not  have  a  year's  tent 

on  each.     Stmfi.  Dod  v.  Saxby,  Sir.  1031. A  lets  land  to  B  at  751.  per  annum  for 

one  vear ;  a  few  days  before  the  end  B  says  he  can  hold  it  no  longer,  but  desires  aa 
much  aa  will  feed  sixteen  caws,  which  A  complies  with,  and  demises  also  the  house 
and  garden ;  some  months  ader  B's  goods  are  taken  in  execution,  no  part  of  the  rent 
of  7SJ.  beinr  paid ;  A  shall  not  have  the  75'.  on  moUon,  and  lemb.  no  rent  under  the 

act,  though  he  proceed  by  action.     Cook  v.  Cook,  Andr.  917. On  an  execution  for 

costs  on  judgment  of  nonsnit,  sheriff  cannot,  after  he  has  received  notice  of  rent  due, 
remove  the  goods  before  he  has  satisfied  the  landlord  one  year's  rent ;  unless  the  rent 
be  paid,  sheriff  must  quit;  if  he  does  not  an  action  Ufs  aeainat  him;  or,  on  motion, 
the  court  will  order  restitution  to  the  amount  of  the  goods  sold,  deducting  costs  incurred 

before  notice.     Henchett  v.  Kempson,  3  Wils.  140. A  bill  of  aaleneld  to  amoont 

to  a  removal  of  goods  taken  hj  fieri  faeias,  and  the  sheriff  shall  pay  the  year's  rent  oat 

of  the  money  levied.     Barnes,  311.**     {See  Willes  376,  377. If  rent  is  payable 

quarterly,  the  landlord  is  not  entitled  to  the  rent  of  the  current  quarter,  but  only  to  the 
last  quarter  day.  3  JohiL  Rep.  478,  Haiard  t.  Raymond.  In  Pennsylvania  it  has 
been  dedtded  otherwiae.  The  landlord  is  entitled  pro  rata  to  the  time  of  levying  the 
execution.    West's  Admrs.  v.  Sink,  in  the  supreme  court,  March  term,  179B.f 

This  remedy  by  distress  is  greatly  enlaiKed  by  several  acts  of  parliament, 
which  are  taken  notice  of  under  the  head  of  "Distbess,"  and  therefore  I 
shall  here  only  subjoin  some  clauses  in  a  late  law  for  the  more  easy  reco- 
rery  of  rents. 
|See  tit  Ditlrat,  and  Bradly  on  Distresses,  ptutirn,  (Sd  ed.}|| 
By  the  11  G.  2,  c.  19,  §  1,  it  is  enacted,  "That  in  case  any  tenant  or 
lessee  of  lands  or  tenements,  upon  the  demise  whereof  any  rent  is  payable, 
shaU  fraudulently  or  clandestinely  carry  off  his  goods  to  prevent  the  land- 
lord from  distraming,(a)  it  shall  be  lawiul  for  every  landlord,  or  any  person 
by  him  empowered,  within  thir^  days  next  ensumg  such  carrying  off,  to 
seize  such  goods  wherever  the  same  shall  be  found,  as  a  distress  for  the 
rent,  and  tiie  same  to  sell  or  dispose  of  as  if  the  said  goods  had  been  dis- 
trained upon  such  premises ;  provided  that  no  landlord  shall  seize  ^ods 
sold  bond  fide  and  for  a  valuable  consideration  to  any  person  not  pnvy  to 
such  fraud." 
11(a)  It  has  been  decided  that  the  statute  only  applies  where  the  rent  haa  become  due 
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bfore  the  rtmcnral  of  tho  goods.  Watson  y.  Maim  3  Esp*  Cia.  15.  Sed  Tide  FarneaiiK 
T.  Fotbsri^y,  4  Camp.  136.  Whether  the  remoTal  is  fraadttlent  or  not,  is  a  qaestion 
for  the  jnrj.  Welch  ▼.  Myers,  4  Camp.  368.  The  stotate  applies  only  to  the  nfoode 
of  the  ienmU*    Thornton  y.  Adams,  5  Maul.  &  S.  38.  | 

And  by  §  3.  "If  any  such  tenant  shall  fraudulently  remove  his  goods, 
or  if  any  person  shall  knowingly  assist  (a)  such  tenant  in  fraudulently  con- 
veying away  his  goods,  or  in  concealing  tne  same,  all  persons  so  ofiendin^ 
shall  forfeit  to  the  landlord,  from  whose  estate  such  goods  were  carried  o^ 
double  the  value  of  the  goods,  to  be  recovered  by  action  of  debt,''  &c. 

1(a)  This  does  not  apply  to  a  creditor  of  the  tenant  who  with  the  tenant's  assent  re- 
moves the  goods  to  satisfy  his  bond  fidt  debt  Bach  ▼.  Meats,  5  Maol.  &  S.  200.  It 
most  be  shown  that  the  party  **  assisting,  &c/*  was  privy  to  the  fraudulent  intent  on  the 
part  of  the  tenant.    Brooke  ;▼.  Noakes,  8  Bam.  &  U.  537.0 

[S  4.  Provided,  if  such  goods  and  chattels  exceed  not  the  value  of  50/., 
the  landlord,  his  bailiff,  servant,  or  a^nt,  may  exhibit  (()  a  complaint  in 
writing  against  such  offender  or  offenders  before  two  or  more  justices  of  the 
peace  of  the  same  county,  riding,  or  division  of  such  county,  residing  near 
tiie  place  whence  such  eoods  and  chattels  were  removed,  or  near  the  place 
where  the  same  were  tound,  not  being  in  the  lands  or  tenements  i^ence 
such  goods  were  removed,  who  may  summon  the  parties  concerned,  ex- 
amine the  fact,  and  all  proper  witnesses  upon  oath,  or  if  any  such  witness 
be  one  of  the  people  called  Quakers,  upon  afiirmation  required  by  law,  and 
in  a  summary  way  determine  whether  such  person  or  persons  be  guilty  of 
the  offence  with  which  he,  she,  or  they  are  charged ;  and  in  like  manner  to 
enquire  of  the  value  of  the  goods  and  chattels  by  him,  her,  or  them  respec^ 
tively  so  fraudulently  carried  off  or  concealed  as  aforesaid ;  and  upon  fuU 
proof  of  the  offence,(c)  by  order  under  their  hands  and  seals,  the  said  jus- 
tices may  and  shall  adjudge  the  offender  or  offenders  to  pay  double  the 
value  of  the  said  goods  and  chattels  to  such  landlord,  his  bailiff,  servant,  or 
affent,  at  such  time  as  the  said  justices  shall  appoint;  and  in  case  the 
ofiender  or  offenders,  having  notice  of  such  order,  idiall  refiise  or  neglect  so 
to  do,  may  and  shall,  by  warrant  under  their  hands  and  seals,  levy  the 
same  by  distress  and  sale  of  the  goods  and  chattels  of  the  oflenc(er  or 
offenders,  and  for  want  of  such  distress  may  commit  the  ofiender  or  offend- 
ers to  the  house  of  correction,  there  to  be  kept  to  hard  labour  without  bail 
or  mainprize  for  the  space  of  six  months,  unless  the  money  so  ordered  to 
be  paid  as  aforesaid  shall  be  sooner  satisfied. 

(&)  The  complaint  need  not  be  upon  oath.  The  Kin^  y.  Bissex,  Tr.  39  &  30  G.  9, 
K.  D.,  1  Bum's  Just,  title  Disireas,  8.  ||  Where  the  Tslue  does  not  exceed  50/.  the  party 
injnied  may  either  proceed  before  a  magistrate,  or  by  action  at  his  pleasure.  HorsefiUl 
▼.  Dayy,  I  Stark.  169;  and  his  having  at  first  made  a  complaint  before  a  magistrate, 
will  not  preclude  his  afterwards  bringing  an  action.  Ibia.||  (e)Thi8  is  merely  an 
order,  not  a  conviction,  and  if  good  in  substance,  great  strictness  in  point  of  form  is  not 
requisite.  The  evidence  therefore  need  not  be  set  out  The  Kin?  v.  Bissex,  ubi  tup. 
The  eonrt  will  intend  that  the  justices  had  jurisdiction,  where  the  order  follows  tne 
words  of  the  etatate.  Ibid.  It  is  not  necessary  to  state  in  so  many  words,  that  the 
lent  was  in  arrear  when  the  goods  were  carried  off;  it  is  enough  if  it  app^urs  from  the 
order.  Ibid.  Nor  is  it  necessary  to  state  for  what  time  due.  Ibid,  it  is  enough  to 
say  that  the  goods  were  taken  about  such  a  time.  Ibid.  In  a  charge  against  a  person 
for  assisting  the  lessee  in  carrying  awav  the  goods,  it  is  only  necessary  to  state  that 
offisnce ;  for  the  carrying  away  hj  the  lessee,  and  the  aiding  hin  in  carrying  them 
away,  are  by  the  statote  two  distinct  offences.  Ibid.  The  stating  the  charge  in  the 
disjunctive,  as  that  the  defendant  assisted  in  removing  or  concealing  the  goo&,  is  suf- 
ficient.   R.  V.  Middleton,  1  Burr.  399. 

§  5,  6.  Appeal  given  to  the  quarter  sessions;  and  appellant  entering 
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two  justices  to  be  pud,  the  execution  of  such  order  in  the  mean  lime  to 
be  suspended. 

By  §  T-  Landlords  aie  empowered  to  break  open  houses,  &g.,  to  seize 
goods  fraudulently  secured  therein,  first  calling  to  their  assistance  the  con- 
stable, &«.,  of  the  hundred,  borou^,  parish,  district,  or  place  where  the 
same  aje  suspected  to  be  concealed  J  and  in  the  case  of  a  dwelling-house, (a) 
oath  being  ajso  first  made  before  some  justice  of  the  peace  of  a  reasonable 
ground  of  suspicion  that  such  goods  are  therein.  , 

{a)  Before  Ihit  itatule  it  waB  holden,  that  wh«B  in  the  bouM,  tbaluidJioiil  might  break 
open  an  inner  door.     Comb.  17.] 

And  by  §  8,  "  h  shall  be  lawful  for  every  landlord  to  seize,  for  a  dis- 
tress, com  and  grass,  hops,  roots,  fruits,  or  other  product  growing  on  the 
estates  demised  as  a  distress  for  rent ;  and  tbe  same  to  cut,  gather,  and  lay 
up  when  npe  in  the  bants  or  other  place  on  the  premises;  and  in  case 
there  shall  be  no  proper  place,  then  in  any  other  bam  or  proper  place 
which  such  landlord  shall  procure  as  near  as  may  be  to  the  premises,  and 
in  conyenient  time  to  appraise,  sell,  or  dispose  of  the  same  towards  sati»- 
fitctioD  of  the  rent,  in  the  same  manner  as  other  goods  may  be  seized  and 
diraosed  of;  the  appraisement  to  be  taken  when  gathered  and  made." 

[By  §  9.  The  distress  of  com,  Stc.,  is  to  cease,  if  the  rent  inarrear,  and 
the  costs  of  making  the  distress,  be  paid  before  it  is  cut.} 

9.  0/the  Btittedjf  hy  Wril  cfJnnuilg. 
If  a  man  grants  by  his  deed  an  annual  rent  to  J  S,  in  fee,  for  life  or  for 
years,  and  t£e  rent  is  behind,  the  grantee  may  bring  his  writ  of  annuity 
against  the  grantor,  and  thereby  chaige  his  person ;  and  this  remedy  is 
founded  on  me  words  of  the  contract,  which,  being  presumed  to  be  founded 
on  a  valuable  consideration,  are  always  taken  most  strongly  against  the 
grantor;  and  therefore,  where  a  man  grants  an  annual  rent,  the  person 
granting  is  as  well  liable  to  the  chai^  as  the  land,  because  the  person  of 
ttie  grantor  ought  to  be  liable  to  ^e  payment  of  what  be  himself  hath 
given. 

Lit.  S  319,  F.  N.  B.  150;  S  Co.  58. 

Hence  it  follows,  that  no  writ  of  annuity  lies  for  a  rent-service,  because 
the  rent-service  being  something  reserved  by  the  lessor  by  way  of  retribu- 
tion for  the  land  demised,  proceeds  not  from  the  grant  of  the  l^see,  the 
reservation  being  the  act  of  the  lessor,  and,  consequently,  the  person  of  the 
lessee  ought  not  to  be  liable  to  the  discharge  of  a  thing  it  never  granted ;  (&} 
for  the  lessee  is  only  passive,  and  takes  the  lands  upon  such  terms  as  the 
lessor  is  willing  to  part  with  it,  and  by  such  acceptance  of  the  land  agrees 
to  the  reservation  of  the  rent. 

Roil.  Abi.  236.  ||(i)  But  ihe  peiaoq  of  the  lessee  is  liable  in  an  action  of  debt  on  the 
demise,  or  debt  or  oouinpn'f  for  nse  and  occopation.Q 

It  follows  also,  that  if  a  man  devises  rent  out  of  his  land,  and  dies,  that 
DO  writ  of  annuih'  lies  for  such  rent,  because  the  devise  cannot  take  effect 
till  after  the  deaui  of  the  devisor,  and  then  it  is  impossible  to  charge  the 
person. 

«  Co.  58  b. 

So,  ao  writ  of  annuity  lies  for  a  rent  granted  for  equality  of  partition,  or 
in  lieu  of  dower;  for  though  these  be  given  by  the  person,  yet,  being 
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granted  in  satisfaction  of  a  real  estate,  they  retain  tbe  nature  of  the  things 
tOT  which  they  are  given,  and  tiierefore  not  recbrerable  in  a  persoiuJ 
action. 
But  for  the  further  explanation  hereof,  vide  tit,  "  Annuity." 

3.  CftkeBemedyby  JhtUe. 

The  writ  of  assise  lies  to  restore  the  partv  to  the  actual  seisin  of  that 
freehold  which  he  hath  been  divested  of,  and  consequentiy  the  party  who 
brings  it  must  have  at  least  an  estate  for  life  in  the  rent,  and  must  have 
been  in  the  seisin  and  enjoyment  thereof. 

Vide  tit  jSmte. 

4.  Cfthe  Cknm  cf  Re-entry. 

The  condition  of  re-entry  for  non-payment  of  rent  was  the  remedy  by  the 
ancient  law,  which  was  afterwards  changed  into  a  distress ;  but  is  yet  a 
remedy  allowable  at  law,  where  the  party  provides  VI  it  hy  the  deed ;  as,  if  a 
man  makes  a  feoffment,  gift,  or  lease,  reserving  rent,  with  a  condition  that 
if  the  rent  be  behind,  that  it  shall  be  lawful  U)t  the  feoffor,  &c.,  and  his 
heirs,  into  the  lands  to  re-enter ;  in  these  cases,  if  the  rent  be  not  paid 
according  to  the  deed,  the  feoffor  or  lessor  may  enter  into  the  lands,  and 
hold  them  in  his  former  estate,  because  the  feoffinent  or  lease  was  not 
absolute,  but  defeasible  by  the  non-performance  of  the  condition. 

Lit  $  325;  Co.  Lit  201, 202;  Gilb.  on  Rents,  135;  |>}  And  the  clause  providinfr  it 
must  be  construed  strictly,  and  not  extended  beyond  tne  express  words.  Therefore 
where  a  leasehold  estate  was  devised  to  B  subject  to  a  rent-charge  payable  to  the  tes- 
tator's wife  during  her  widowhood,  with  power  to  the  widow  to  enter  for  non-payment; 
and  afler  her  marriage  or  death  the  testator  willed  that  the  rent-charge  should  be  paid* 
to  others ;  the  right  of  re-entry  was  held  to  be  confined  to  the  widow.  Willes,  500, 
Hasseli  y.  Gowthwaite.}  ||  Vide  ante,  p.  488, 489, 490,  for  the  provisions  of  the  4  G.  2, 
c.  28,  as  to  ejectments  on  these  provisoes.! 

But,  where  a  feoffment  is  made  of  lands,  reserving  rent,  upon  condition 
that  if  the  rent  be  behind,  it  shall  be  lawful  for  the  feoffor  and  his  heirs  to 
enter  and  hold  the  lands,  and  take  the  profits  till  ?ie  be  satisfied  and  paid 
the  rent  behind ;  this  is  not  a  condition  absolutely  to  defeat  the  estate ;  but 
the  feoffor  in  this  case  shall  upon  his  entry  only  hold  the  land  as  a  pledge, 
or  in  nature  of  a  distress,  till  the  rent  be  paid  him,  and  the  profits  shall  not 

fo  into  the  account  of  the  rent,  but  shall  be  applied  to. his  own  use,  that 
y  such  perception  the  tenant  may  be  obliged  the  sooner  to  pay  the  arrears 
of  rent. 
Mit  $  327. 

But,  if  the  condition  be,  that  if  the  rent  be  behind,  the  lessor  shall  re- 
enter, and  take  the  profits  until  thereof  he  he  satisfied;  tiiere,  the  profits  shall 
go  into  the  account  of  the  rent,  and  consequently,  when  the  profits  re- 
ceived are  equivalent  to  the  arrear  of  rent,  the  lessee  may  re-enter  and  hold 
it  under  the  former  lease. 

Co.  Lit  203.  [The  distinction  when  the  profits  taken  by  the  lessor  after  entry  are, 
and  when  they  are  not  to  be  in  satisfaction  or  the  rent,  is  not  admitted  in  equity ;  H)r  tlie 
courts  of  equity  will  always  make  the  lessor  account  to  the  lessee  for  the  profits  of  the 
estate  during  tne  time  of  his  being  in  possession  of  it,  and  decree  him  after  he  is  satis- 
fied the  rent  in  arrear,  and  the  costs,  cnarges,  and  expenses  attending  his  entry  and  de- 
tention of  the  lands,  to  give  up  the  possession  to  the  lessee,  and  deliver  and  pay  him 
the  surplus  of  the  profits  of  the  estate,  and  the  money  arising  thereby.  Co.  Lit  SM)3,  a, 
n.  3.] 
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-whole  be  not  satisfied,  he  may  re-eDter  for  any  part  that  is  m  arrear,  be- 
cause the  condition  is  to  enforce  the  payment  of  the  whole  rent,  and  there- 
fore he  may  take  advantage  for  non-payment  of  any  part  thereof. 

Cro.  Ja.  511;  4  Leon.  6. 

If  a  man  giants  a  rent-cfaarge  to  J  8,  his  heirs  and  assigns,  and  if  it  shall 
happen  that  the  rent  shall  be  behind  and  unpaid,  that  then  the  said  J  S, 
his  heirs,  and  assigns,  ^all  enter  into  the  land,  and  have  and  enjoy  the 
rent  thereof  tmtil  Me  arrears  bejidlv  tai^fied,  and  the  grantor  covenants  to 
levy  a  fine  to  the  uses  of  the  said  deed  ;  if  after  the  fine  levied  the  rent  be 
arrear,  the  grantee  may  enter  into  the  land,  or  make  a  lease  for  years ;  to 
try  his  title  in  ejectment,  because  by  the  fine  there  is  an  estate  vested  in 
the  coniisee  to  raise  a  use  in  the  grantee  of  the  rent-charge  when  the  rent 
is  behind;  and  whenever  the  rent  becomes  anea,  the  possession  is  executed 
to  that  use,  and  consequentlv  the  grantee  has  a  rig^t  to  take  and  keep  that 
possession  till  the  use  for  wnich  it  was  executed  be  satisfied,  and  that  was 
till  the  arrears  of  rent  be  paid  by  the  perception  of  the  profits ;  and  there- 
fore though  the  grantee's  interest  in  the  land  be  uncertain,  (because  it  is 
uncertain  when  the  rents  will  be  paid  out  of  the  profits,)  vet,  while  his  in- 
terest remains,  if  his  possession  be  disturbed  or  devested,  he  may  restore 
it  by  ejectment,  which  is  the  proper  remedy  to  recover  the  possesion. 
And  if  the  grantee  asdgns  over  the  rent  the  assignee  may  likewise  enter 
and  mdntain  a  title  in  ejectment ;  for  thou^  the  use  arises  out  of  the 
estate  of  the  conusee  only  as  the  rent  is  in  arrear,  and  till  the  rent  be  be- 
hind and  unpaid  there  is  nothing  more  than  a  bare  possibility  of  a  use,- 
which  in  its  nature  is  not  assignable,  yet  by  the  conveyance  of  the  rent  it 
shall  pass,  because  if  is  nothing  more  than  a  remedy  or  security  for  the 
rent,  and  therefore  shall  attend  that,  into  whose  hands  soever  it  comes. 


And  by  the  better  opinion  it  seems,  that  if  die  rent  be  arrear  before  the 
fine  levied,  yet  the  fine  levied  afterwards  shall  be  sufficient  to  raise  a  use 
in  tiie  grantee  to  enter  into  the  land  for  the  recovery  of  those  arrears, 
because  the  fine  is  guided  by  the  deed  of  grant,  and  both  amount  but  to 
one  assurance,  and,  consequently,  the  fine  snail  have  relation  to  that  deed 
^ich  leads  the  use  of  it  and  makes  it  operate. 

Cro.  Car.  519. 

So  it  is  if  such  a  rent  had  been  granted  to  a  man  and  his  heirs,  and  if  tile 
rent  be  behind  and  unpaid,  then  it  shall  he  lawful  for  the  grantee  and  his 
heirs  to  enter,  &c.,  the  grantee,  when  the  rent  is  arrear,  may  by  such  pro- 
viso enter  and  hold  the  land  till  he  be  paid  the  rent  by  the  perception  of 
the  profits ;  for  thoudi  it  was  objected  mat  there  was  no  estate  conveyed, 
out  of  which  a  use  mig^t  arise  to  the  grantee  upon  the  non-payment  of  rent, 
and  that  this  giant  could  pass  no  estate  to  the  grantee  as  a  conveyance  at 
common  law,  because  tiie  grantee  could  have  no  inheritance  or  freehold  in 
the  land  when  the  rent  was  in  arrear  for  want  of  liveiy,  nor  an  estate  for 
years  for  want  of  a  certain  commencement  and  determination ;  yet  it  was 
adjudged,  that  by  the  grant  he  had  an  interest  vested  in  him  when  the  rent 
was  arrear ;  and  though  it  be  an  uncertain  interest,  which  for  the  uncer- 
tfunly  of  its  commencement  and  determination  might  be  void  by  the  strict 
rules  of  law,  If  it  were  granted  independent  on  any  estiitu  liui-tain,  yet  it  is 
good  in  this  case,  because  it  is  created  to  attend  a  determinate  estate,  and 

Vol.  Vm.— 63  2  t  2 
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the  non-payment  of  the  rent  fixes  the  certainty  of  its  beginning,  and  the 
satisfaction  of  the  arrears  by  the  perception  of  the  profits,  the  end  and  de- 
termination of  siich  interest,  and  therefore  the  grantee  may  reduce  such 
interest  as  it  arises  into  his  possession  by  ejectment,  which  is  the  proper 
remedy  to  recover  the  possession. 
Sid.  393, 269, 344 ;  Lev.  170;  Keb. 784 ;  Raym.  135, 158 ;  Sand.  1 19,  Jemett  y.  Cowley. 

0  Where  the  lessee  of  a  house  for  the  term  of  a  year  absconded  during 

the  term,  and  afterwards  his  family  locked  up  the  house  and  followed  him, 

without  leaving  goods  on  the  premises  sufficient  to  pay  the  rent,  in  an  ac* 

tion  of  trespass  by  the  tenant  against  the  lessor,  it  was  held  that  this  might 

be  considered  as  an  implied  surrender  of  the  lease,  and  that  the  lessor  was 

not  liable  in  trespass  for  re-entiy. 
M'Kinnej  r.  Reader,  7  Watte.  123.0r 

b.  Of  the  Nomine  Poense. 

This  is  not  so  much  a  remedy  for  the  recovery  of  rent,  as  a  penalty  to 
oblige  the  tenant  to  a  punctual  payment,  and  this  as  well  of  a  rent-charge 
as  a  rent-service :  and  herein  these  things  seem  observable. 

Gilb.  on  Rente,  140;  Lil.  4;  Palm.  906;  2  Lotw.  1151. 

That  in  case  of  a  rent-service  or  rent-charge,  if  it  be  granted  that  if  the 
rent  be  arrear,  that  the  tenant  shall  forfeit  8^.  a  day  as  a  nomine  pceruBj  there 
must  be  an  actual  demand  of  the  rent  at  the  day  to  give  a  title  to  the  penalty, 
because,  till  an  actual  demand  made,  it  cannot  appear  that  there  was  any 
default  or  neglect  in  the  tenant,  and  it  were  unreasonable  to  oblige  the  tenant 
to  pay  such  penalty  without  a  wilful  default ;  for  the  presumption  is,  that 
he  was  ready  to  pay  the  rent  to  save  the  penalty ;  and  there  is  no  way 
to  overthrow  that  presumption  but  by  proving  an  actual  demand  made, 
and  then  if  such  demand  be  not  answered  by  payment,  it  is  evident  that 
the  tenant  has  wilfully  neglected  it,  and  consequently  has  submitted  him- 
self to  the  penalty. 

Hob.  89,  908 ;  firownl.  171 ;  9  Jon.  33. 

But  if  rent  be  demanded  at  the  day,  and  not  paid,  and,  consequently, 

the  penalty  forfeited ;  as,  if  a  rent  be  granted  to  A  for  life,  and,  if  it  shall 

be  arrear  by  the  space  of  ten  days  after  the  feasts  of  payment,  being  law- 

fiilly  demanded,  that  then  the  grantor  shall  forfeit  10^.  by  way  of  pam,  and 

that  then  and  so  often  it  shall  be  lawful  for  the  grantee  to  distrain  till  the 

rent  and  penalty  be  satisfied ;  by  the  opinion  of  Hob.  if  the  grantee  demands 

the  rent  at  the  end  of  the  ten  days,  by  which  he  becomes  entitled  to  the 

penalty,  the  grantee  on  the  eleventh  day  must  likewise  demand  the  penalty, 

because  it  is  not  due  till  after  the  ten  days  incurred,  and  the  grantor  has 

the  whole  day  on  which  the  penalty  becomes  due  to  pay  it.     But  quare 

whether  the  grantee  be  obliged  to  demand  the  penalty  after  it  becomes  due. 

Hob.  908;  Hutt.  49, 114;  Hetl.  87.  [To  entitle  himself  to  the  penalty,  Hobart 
thought  that  there  mast  be  a  demand  of  the  rent  on  the  day  after  it  became  due,  that 
IB,  in  the  case  here  put,  on  the  eleventh  day.] 

But,  if  the  plaintiff  brings  an  action  of  debt,  or  avows  for  the  rent  and 

nomine  pcemBj  without  laying  any  actual  demand  for  the  rent,  thou^  he 

cannot  recover  the  penalty  for  want  of  such  demand,  yet  he  shall,  by  such 

suit,  have  judgment  for  the  rent,  because  that  is  really  due,  and  ou^t  to 

be  paid  wiuout  any  demand. 

Hob.  89, 13.  But /Mr  Holf,  C.  J.,  if  a  lessor  avows  for  rent  and  a  nomine  pcenm^  and 
the  rent  was  not  demanded,  so  that  the  nomine  poena  was  not  due,  a  general  judgment 
for  both  shall  be  entirely  reversed.    Ld.  Raym.  956. 
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If  Ihe  tenant,  that  is  chargeable  with  the  rent,  assigns  over  his  interest  in 
the  land,  it  seems,  that  the  assignee  is  chargeable  with  the  penalty  for  any 
arrear  incurred  in  his  own  time,  because  the  nomine  pcena  being  intended  as 
an  obligation  on  the  tenant  to  pay  the  rent,  that  obligation,  from  the  nature 
of  the  contract,  must  have  continuance  so  long  as  the  rent  is  payable ;  and 
therefore  whoever  takes  the  land,  takes  it  under  the  charge  of  the  rent,  and, 
consequently,  must  be  subject  to  that  security  which  was  originally  taken 
upon  me  creation  of  the  rent. 

Cro.  Eliz.  383;  Thynn  v.  Cholmly,  Moor,  pi.  486. 

If  the  rent  be  devised  without  mention  of  the  nomine  pcentBj  yet  it  shall 
pass  as  incident  to  the  rent,  because  whoever  has  a  right  to  the  rent,  ought 
to  have  all  that  security  for  the  payment  of  it  which  was  taken  upon  the  ori- 
ginal creation  of  it. 

Cro.  Eliz.  895,  Bendloss  v.  Phillips. 

The  nomine  pcerue^  as  an  incident  to  the  rent,  shall  descend  to  the  heir, 
because,  bein^  a  security  or  penalty  to  engage  the  payment  of  the  rent,  who- 
ever has  a  right  to  the  rent,  ought,  in  reason,  to  have  the  penalty,  which  is 
to  oblige  the  tenant  to  pav  it.  But  the  statute  of  32  H,  8,  c.  37,  ||see  next 
page,  II  gives  no  remedy  for  the  recovery  of  the  nomine  pcena,  as  it  does  for 
rents,  because  the  grantee  of  a  rent-charge  might  have  an  action  of  debt  for 
the  arrears  of  the  nomine  pcma  at  common  law ;  for,  being  only  a  penalty, 
they  looked  on  it  to  be  only  a  chattel,  since  it  did  not  grow  due  wifli  every 
gale  of  the  rent,  but  arose  casually  upon  the  non-payment  of  the  rent  at  the 
day;  and  for  the  same  reason  the  executors  of  the  grantee  might  have  an 
action  of  debt,  and,  consequently,  there  was  no  necessity  for  the  statute  to 
provide  a  remedy. 

Co.  Lit.  162. 

B,  Of  the  Bemedy  hy  Jtetion  of  Debt,  ^c,  and  a»  grounded  on  several  Jieis  of  Parltament .' 

\\jind  herein  (f  double  Falue'^  and  ''double  RenL''\\ 

The  remedy  by  action  of  debt  extended  only  to  rents  reserved  on  leases 
for  years,  but  did  not  affect  freehold  rents;  the  reason  whereof  is  this:  ac- 
tions of  debt  were  given  for  rent  reserved  upon  leases  for  years,  for  that  such 
terms  being  of  short  continuance,  it  was  necessary  that  the  lessor  should  fol- 
low the  chattels  of  his  tenant,  wherever  they  were  or  wheresoever  he  should 
remove  them :  but  when  the  rents  were  reserved  on  the  durable  estate  of  the 
feud,  the  feud  itself,  and  the  chattels  thereupon,  were  pledged  for  the  rent; 
and  if  the  land  were  unstocked  for  two  years  the  lora  had  his  cessavit  per 
biennium  to  recover  the  land  itself;  and  hence  it  is,  that  if  the  durable  estate 
of  the  feud  determined,  as,  if  the  lessee  for  life  died,  the  lessor  might  have 
an  action  of  debt  for  the  arrears ;  because  the  land  was  no  longer  a  security 
for  the  rent;  and  therefore  the  chattels  of  the  tenant  were  liable  to  satisfy 
the  arrears  in  an  action  of  debt  wherever  the  tenant  removed  them.. 

Gilb.  on  Rents,  93 ;  Co.  Lit.  163. 

So  it  was  in  case  of  a  rent-charge ;  for  if  a  man  were  seized  of  it  in  fee, 
and  it  was  arrear,  he  could  have  no  action  of  debt  for  the  arrears ;  and  if  he 
died,  his  heir  could  not  have  any  real  action  for  the  arrears,  for  that  is  pro- 
per for  the  recovery  of  the  possession,  which  was  still  in  him,  nor  could  he 
nave  a  personal  action,  because,  besides  the  former  reason,  it  were  absurd 
to  give  a  real  action  for  the  rent  running  on  in  his  own  time,  and  a  personal 
action  for  the  arrears  in  the  lifetime  of  tiie  ancestor  at  the  same  time ;  for  it 
could  not  be  supposed  to  be  both  a  real  and  personal  thing:  for  this  reason 
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also  the  executor  could  have  no  action  for  the  arrears,  (who  is  entitled  to  the 
personal  estate;)  and  also  because  he  could  not  entitle  himself  by  virtue  of 
the  contract  that  created  the  rent,  since  the  heir  was  constituted  represaita- 
tive  by  the  contract,  and  by  consequence  that  representation  excluded  all 
other  persons  from  taking  any  benefit  as  representatives  that  did  not  come 
under  that  character. 

Co.  Lit  169;  4  Co.  49. 

But  these  inconveniences  and  mischie&  are  remedied  by  an  act  of  parlia- 
ment, by  which  it  is  provided,  ^^  That  whereas  no  action  of  debt  lies  against 
a  tenant  for  life  or  lives,  for  anv  arrears  of  rent,  during  the  eantinuance  of 
such  estate  for  life  or  lives,  it  shall  and  may  be  lawful  for  any  person  or  pei^ 
sons,  having  any  rent  in  arrear,  or  due  upon  any  lease  or  demise  for  life  or 
lives,  to  bring  an  action  or  actions  of  debt  for  such  arrears  of  rent,  in  the 
same  manner  as  they  mig^t  have  done  in  case  such  rent  were  due  and  re-  ^ 
served  upon  a  lease  for  years." 

B  Ajin.  c.  14,  i  4. 

II  This  statute,  however,  only  applies  to  the  case  of  rent  due  from  a  tenant 
to  a  landlord,  and  does  not  extend  to  the  case  of  an  annuity  or  yearly  rent 
devised  to  A,  and  payable  during  the  life  of  B  out  of  lands  devised  by  the 
same  will  to  B ;  and  therefore,  during  the  continuance  of  the  freehold  estate 
in  the  rent,  an  action  of  debt  does  not  lie  by  A  against  B  for  the  arrears. 

Webb  T.  Jigrgs,  4  Maul.  &  S.  113.| 

And  by  the  statute  of  32  H.  8,  c.  37,  (a)  the  executors  of  a  man  seized 
either  of  a  rent-charge,  rent-service,  or  rent-seek,  either  in  fee-simple  or  fee- 
tail,  or  for  term  of  lives,  have  now  a  double  remedy  given  them  for  such 
arrears,  either  by  action  of  debt  or  distress :  the  action  of  debt  lies  not  only 
against  the  tenant  that  ought  to  have  paid  the  rent,  but  aeainst  his  executors 
and  administrators ;  the  distress  runs  with  the  land  as  long  as  it  continues 
in  the  tenant's  {possession  that  suflered  the  rent  to  run  in  arrear,  or  of  any 
other  person  claiming  by  or  fit)m  him. 

Co.  Lit.  169;  Cro.  Car.  471;  Lit  Rep.  93;  4  Co.  48,  60;  Vftogh.  40.  |(a)  Al- 
though the  Dreamble  of  this  statute  would  rather  teem  to  confine  it  to  exBeatora  of  te- 
nants for  life  who  had  no  remedy  at  oommon  law,  u  e.  executors  of  tenants  pur  mUer  vU 
duriiig  the  UU  oientuioue  vt>,  and  although  Lord  Coke's  lanjpiage,  Co,  Lit.  163  a,  and 
the  case  of  Tamer  ▼.  Lee,  Cro.  Car.  471,  are  in  favoar  of  this  narrow  construction,  yet 
it  has  been  decided,  that  the  statute  extends  to  all  executors  of  tenants  for  life  of  rents, 
as  well  executors  of  tenant  for  hie  own  life,  who  had  an  action  of  debt  at  oommon  law, 
as  to  executors  of  tenants  pur  outer  vie,  who,  during  the  continuance  of  the  life,  had  no 
remedy  atall.  Hool  y.Bell,Ld.  Raym.l7S;  Co.  Lit.  163a,n.4,763b,n.  1;  ISVin. 
543;  and  vide  Cro.  Eliz.  338.  It  seems  doubtful  whether  this  statute  extends  to  cases 
of  arrears  doe  on  leases  for  years,  since  the  statute  only  specifies  tenants  in  fee-siraple, 
fee-tail,  and  for  lires,  of  rents,  &c.  Meriton  ▼.  Gilbee,  3  B.  Moo.  48;  Selw«  N.  P. 
646,  (4th  ed.)| 

And  therefore,  if  a  man  grants  a  rent-charge  in  fee,  and  afterwards 
makes  a  feoffment  of  the  land  out  of  which  it  issues,  and  the  feoffee  makes 
a  lease  at  will,  the  executors  of  the  grantee  may  distrain  the  tenant  at  will 
for  any  arrears  that  became  due  in  the  lifetime  of  the  grantor,  because  such 
tenant  claims  from  the  grantor ;  and  so  every  feoffee  of  the  first  feoffee  m 
ir^nUum  claims  immediately  from  the  grantor. 

4  Co.  50;  3  And.  178;  4  Leon.  115,  Andrew  Ogneirs  case. 

So,  if  the  tenant  makes  a  gift  in  tail,  and  the  donee  dies,  the  issue  is 


descent  per/ormam  doni,  yet  it  is  by  virtue  of  the  ffSt  maae  by  the  tenant 

4  Co.  so. 

But,  if  tenant  in  tail  makes  a  gift  in  fee,  and  dies,  and  the  discontinuee 
chains  die  land  with  a  rent  in  fee,  and  then  enfeoffs  the  issue  in  tail  with- 
in age,  so  as  he  Is  remitted,  the  issue  is  chargeable  with  none  of  the 
arrears ;  because,  being  remitted  by  the  feoffment  to  the  old  estate-tail,  he 
cannot  claim  under  the  discontinuee,  but  from  the  Jirst  donor. 

Noj,  48;  Moor,  846,  pi.  1143;  9  Roll.  Abr.  439;  a  Vem.613. 

So  it  is,  if  the  tenant  dies  without  heirs,  so  that  the  tenancy  escheats  to 
the  lord,  he  shall  not  be  chargeable  with  any  arrears  of  a  rent-charge  in- 
curred in  the  life  of  the  tenant. 

Co.  Lit  163. 

But  before  these  acts,  if  there  had  been  tenant  for  life  of  a  rent,  and  he 
died,  the  rent  being  in  arrear,(a)  his  executors,  by  the  common  law,  might 
have  an  action  of  debt  for  the  arrears ;  for  the  executor,  representing  3ie 
person  of  the  testator,  succeeds  in  all  his  personal  rights ;  and,  when  the 
rent  is  arrear  at  his  death,  is  no  more  than  a  single  personal  duty,  distinct 
and  separate  &om  the  real  estate,  for  which  there  can  be  no  remedy  by 
real  action,  which  recovers  the  freehold  of  which  the  possessor  was  dis- 
seised ;  but  the  arrears  of  the  rent  being  no  freehold,  but  a  perfect  chattel 
or  single  duly,  were  recoverable  by  the  executor  as  all  other  personal 
things ;  and  though  the  freehold  determined  by  the  death  of  the  tenant  for 
life,  yet  they  did  not  construe  such  duties  to  cease,  because  there  were  no 
woTOs  in  the  contract  to  found  such  a  construction  upon  ;  for  the  contract 
gave  him  the  entire  rent  during  life,  and  the  act  of  God  did  not  take  it 
away. 

Co.  Lit.  169.  Q(a)  And  now  by  si.  1 1  G.  3,  c  19,  $  15,  the  execntoTS  of  tenants  for 
life  hare  a  remedy  for  an  apportionment  ap  to  tlie  death  of  the  tenant  for  life ;  but  this 
onl;  applies  to  rente  on  demiitt  detetmining  by  death  of  tenant  for  life.  !| 

If  tenant  par  outer  vie  or  tenant  for  years  held  over,  yet  the  lessor  could 
not  distr^n  them  for  the  rent  that  became  due  before  the  determinatioii  of 
the  respective  leases,  though  they  continued  in  the  possession  of  the  land 
afterwards;  for  when  the  lease  was  determined,  the  lessor  could  not  avow 
on  them  as  his  tenants,  claiming  under  a  lease  that  was  ended.  To  remedy 
this  it  (6)  is  provided,  that  whereas  tenant  pur  oiiterwte  and  lessees  for  years, 
or  at  will,  frequently  hold  over  the  tenements  to  them  devised,  after  the 
determination  of  such  leases ;  and  whereas  after  the  determination  of  such 
or  any  other  leases,  no  distress  can  by  law  be  made  for  any  arrears  of  rent 
fliat  grew  due  on  such  respective  leases  before  the  determination  thereof, — 
"  It  rfiall  and  may  be  lawful  for  any  person  or  persons,  having  any  rent  in 
arrear,  or  due  upon  any  lease  for  life  or  lives,  or  for  years,  or  at  will  ended 
or  determined,  to  distrain  for  such  arrears,  ailer  the  determination  of  the 
said  respective  leases,  in  the  same  manner  as  they  might  have  done  if 
such  lease  or  leases  had  not  been  ended  or  determined ;  provided  that 
such  distress  be  made  within  the  space  of  six  calendar  months  after  the 
deteimination  of  such  lease,  and  during  the  continuance  of  such  landlord's 
title  and  interest,  and  during  the  possession  of  the  tenant  from  whom  such 
arrears  became  due.** 

(i)  By  the  aaid  etatnte,  3  Aim.  o.  14.  [See  the  cases  on  this  branch  of  the  siatate 
«f  Ann.  tit.  D^rm,  (A).] 
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H  Covenant,  in  a  proper  case,  lies  against  the  original  grantee  or  his 
assignee  for  the  non-payment  of  rent,  although  there  was  personal  proper- 
ty on  the  premises  which  might  have  been  (Qstrained. 

Royer  t.  Ake,  3  Pennayl.  461. 

When  there  is  an  express  covenant  on  the  part  of  the  lessee  to  pay  the 
rent,  the  covenantor  is  liable  in  an  action  of  covenant  when  the  lease  is 
under  seal,  although  before  the  breach  he  may  have  assigned  his  interest, 
and  the  lessor  may  have  accepted  rent  from  the  assignee. 

Dewey  y.  Dupay,  3  Watte  &  Serg.  656. 

A  purchaser  of  a  ground-rent  at  sheriff's  sale,  is  entitled  to  the  benefit 
of  the  covenant  for  the  payment  of  the  rent,  and  may  maintain  an  action 
upon  it. 

Streaper  r.  Fisher,  1  Rawle,  155. 

In  debt  for  rent,  tenants  in  common  must  all  join  as  plaintiffs,  but  in 
distress  and  avowry,  which  savour  of  the  realty,  the  tenants  must  not 
job. 

Decker  y.  Liyingstony  15  Johns,  479. 

Where  A  and  B  let  certain  premises,  habendum  to  the  tenants  for  five 
years  in  consideration  of  the  payment  of  an  annual  rent  of  $600 :  Held, 
that  both  lessors  might  join  in  an  action  for  the  non-payment  of  the  rent, 
although,  after  the  Jwhendum^  there  was  a  covenant  on  die  part  of  the  lessee 
to  pay  to  the  lessors,  "  to  each  an  equal  half  or  moiety  of  the  rent,"  and 
that  me  lessors  had  a  joint  interest  in  the  rent,  until  severed  by  a  several 
payment. 

Tylee  y.  M'Lean,  10  Wend.  373.g^ 

||DouBLE  VALUE  FOR  HOLDING  ovER.|| — ^Also,  for  the  morc  effectual  re- 
covery of  rents,  it  is  provided,  "  That  in  case  any  tenant  for  life  or  years, 
or  other  person  who  ^all  come  into  possession  of  any  lands,  &c.,  under  or 
by  collusion  with  such  tenant,  shall  wilfully  hold  over  after  the  determina- 
tion of  such  term,  and  after  demand  made,  and  notice  in  writing  given, 
for  delivering  of  the  possession  thereof,  by  the  person  to  whom  me  re- 
mainder or  reversion  shall  belong,  or  his  agent,  thereunto  lawfully  au- 
thorized, such  person  holding  over  shall  pay  double  the  yearly  value  of  the 
lands,  &c.,  so  detained,  to  be  recovered  by  action  of  d^bt,  whereunto  the 
defendant  shall  be  obliged  to  give  special  bail ; '  against  which  penalty 
th^re  shall  be  no  relief  in  equity.  ' 
4  6.  9,c.  28,  $1. 

II A  tenant  holding  over  under  a  fair  claim  of  right  is  not  within  this  act, 
although  it  be  decided  eventually  that  he  has  no  right.  Notwidistanding 
the  order  in  which  the  words  stand  in  the  statute,  from  which  it  should 
seem  that  the  notice  ought  to  be  given  after  the  determination  of  the  term, 
yet  the  notice  may  be  given  before  the  determination  ;  and  the  notice  to 
quit  in  writing  has  been  held  to  include  a  demand,  the  court  considering 
the  statute  as  a  remedial  law  in  favour  of  landlords,  the  penalty  being 
given  to  the  party  grieved.  And  on  this  CTound  it  was  held,  that  where 
a  woman  had  received  notice  to  quit,  and  before  the  expiration  of  the 
tenancy  married,  it  was  not  necessary  to  make  a  demand  on  the  husband 
in  order  to  entitle  the  landlord  to  an  action  against  him  for  double  value 
for  wilfully  holding  over.  But  Chambre,  J.,  considering  the  action  penal, 
thought  a  demand  ought  to  have  been  made  on  the  nusband.  Lord  Ellen- 


and  therefore  that  the  words  of  it  could  sot  be  extended  to  the  case  of  a 
'  tenant  from  week  to  week.  Nor  can  the  landlord  distrain  for  double 
value. 

Wright  T.  SmiOi,  6  EBpin.  303;  Catting  ▼.  Derbj,  Black.  R.  1075;  Wilkintion  t. 
Collejr,  Barr.  3694 ;  Lake  t.  Smith,  1  New  R.  174 ;  Lloyd  v.  Rosbee,  3  CEunp.  453 ; 
SuIliTan  r.  Biahop.S  Car.  &  P.  359. 

Where  the  demise  is  for  a  time  certain,  as  for  one  year,  and  no  longer, 
a  notice  to  quit  is  not  necessaiy  at  the  end  of  the  year  to  put  an  end  to  the 
tenancy ;  but  a  demand  of  possession  is  necessan^  to  entitle  the  landlord 
to  double  value,  and  the  demand  may  be  made  after  the  expiration  of  the 
term,  but  the  landlord  will  be  entitled  to  double  value  only  from  the  time 
of  the  notice  and  demand. 

Cobb  T.  StokM,  B  Bast,  359. 

A  receiver  appointed  under  an  order  of  the  Court  of  Chancery  is  an 
agent  wi&in  the  statute,  and  may  give  the  notice. 

Burr.  9694. 

This  action  may  be  supported  after  a  recovery  of  the  premises  by  flje 
landlord  in  ejectment ;  for  there  is  no  incongruity  in  bringing  both  actions, 
the  action  of  ejectment  being  for  recoveiy  of  possession,  and  the  action  for 
double  value  to  indemnity  me  landlord  for  the  wrong  in  holding  over, 

SoaUbf  T.  NeriDg,  9  But,  310;  and  vide  10  East,  48  ;  Doug.  175;  I  Tsrm  R.53. 

One  tenant  in  common  may  maintain  an  action  for  double  value  of  his 
moie^  without  his  companion. 

Black.  R.  1077. 

Double  rent  for  holding  over.|| — By  a  subsequent  act  it  is  provided, 
<'  That  in  case  any  (o)  tenant  shall  give  notice  of  his  intention  to  quit  the 
premises,  and  shall  not  accordingly  deliver  up  the  possession  at  the  time 
in  such  notice  contained,  the  saia  tenant,  his  executors  or  administrators, 
Eliall  pay  to  the  landlord  double  the  rent  which  he  should  otherwise  have 
paid." 

II  G.  9,  c.  19,  S  IB.  (a)Tenant  by  parol  dnmiae  from  jear  to  year  is  within  thia 
statute,  and  liable  to  pay  double  rent,  if  tie  doea  not  quit  after  a'^^S  notice.  Timmins 
T.  Bovlinson,  3  Butt,  16Q3. If  tenant  ^res  parol  notice  that  he  will  quit,  it  ia  suf- 
ficient, and  Bobjeots  him  to  donble  rent  if  he  does  not.  Ibid.  ||Some  fixed  time  must 
bs  specilied  in  the  notice ;  a  notice  that  the  tenant  will  qnit  as  soon  as  he  can  possibly 
..     ..  .   ■ _.»..!.  . ._       ,     .!..   ,!..,-..,        .     ^'gn^nce 


get  another  situation,  ia  not  safficient  to  render  him  liable  for  double  ..  . 
T.  Blkington,  2  Camp.  R.  691.  The  nodee  must  be  such  a  one  as  is  bindint 
tenant,  so  that  the  landlord  might  maintain  ejectment,  or  it  will  not  subject  the  tenant 
to  doable  rent  for  not  quilting.  Johnaloner.  Hudd!eBtone,4  Bam.  &,C.  939.  It  seems 
that  this  acdon  cannot  be  aiipportad  anet  judgment  in  ejectment  against  the  tenant, 
since  the  ejectment  treats  him  aa  a  tiespasaer,  and  the  acUonfordoubTs  rent  as  a  tenant 
9  East,  314 ;  and  vide  Cowp.  345. S  ^In  New  York,  when  the  tenant  wilfully  holds 
over  after  the  expiration  of  his  (enn  and  notice  to  quit,  the  landlord  is  enticed  todoubla 
not.     Hall  T.  Ballanline,  7  Johns.  536.g 

p.  (y  Ihe  Bmedg  by  Jdionfor  Uu  and  Occupo/inn. 
The  11th  Geo.  2^  c.  19,  §  14,  is  as  follows :— "  To  obviate  some  diflS- 
culties  that  many  tuies  occur  in  the  recovery  of  rent  where  the  demises 
are  not  by  deed,  he  it  further  enacted,  that,  from  and  after  the  said  24th 
day  of  June,  it  shall  and  may  be  lawful  to  and  for  the  landlord  or  land- 
lords, where  the  agreement  b  not  by  deed,  to  recover  a  reasonable  sati»- 
&ction  for  the  lands,  tenements,  or  hereditaments  held  or  occupied  by  the 
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defendant  or  defendants  in  an  action  on  the  case  for  the  use  and  occupalian 
of  what  was  so  held  or  enjoyed ;  and  if  in  evidence  on  the  trial  of  such 
action  any  parol  demise,  or  any  agreement  (not  beinff  by  deed)  whereon 
a  certain  rent  was  reserved,  shall  appear,  the  plaintiff  in  such  action  shall 
not  therefore  be  nonsuited,  but  may  make  use  thereof  as  evidence  of  the 
quantum  of  damages  to  be  recovered." 

Before  this  statute  an  action  of  assumpsit  would  lie  on  a  promise  to  pay 
a  sum  of  money  in  consideration  of  a  permission  to  occupy  lands,  and  the 
objection  of  its  being  real  contract,  for  which  assumpsit  would  not  lie,  was 
got  rid  of  by  considering  the  sum  to  be  paid  as  a  compensation  due  on  the 
contract,  and  not  as  rent,  and  the  permission  to  occupy  as  not  amounting 
to  a  demise.  But  then  it  seems  that  the  plaintiff  would  have  been  non- 
suited, if  he  produced  in  evidence  in  such  action  any  parol  demise  or 
agreement  vmh  a  reservation  of  a  certain  rent ;  and  to  obviate  this  diffi- 
culty the  above  section  appears  to  have  been  enacted. 

Dartnal  y.  Morgan,  Cro.  Ja.  698;  Chapman  v.  Sonthwicke,  1  Ler.  204.  Vide 
6  Taunt  25. 

The  action  for  use  and  occupation  only  applies  to  cases  where  there  is 
no  demise  or  agreement  under  seal ;  although  in  one  case,  where  the  de- 
fendant held  by  an  agreement  under  seal,  not  amounting  to  a  demise,  it 
was  held  that  the  action  could  be  maintained. 

Elliott  y.  Rogeis,  4  Eapin.  R.  59.  This  deoiaion  is  ezproBsly  against  the  words  of 
the  statute. 

Debt  also  lies  for  use  and  occupation ;  and  is  frequently  substituted  for 
the  old  action  of  debt  for  rent.  The  action  of  dent,  however,  is  inde- 
pendent of  the  statute. 

Stroud  y.  Rogers,  6  Term  R.  62,  notd. 

The  action  is  transitory,  and  it  is  not  necessaiy  to  state  in  the  declaration 
the  parish  or  local  situation  of  the  premises,  or  any  particulars  of  the  de- 
mise ;  but  if  stated,  a  variance  in  proof  is  fatal. 

Wilkins  y.  Wingate,  6  Term  R.  62 ;  King  y.  Frazer,  6  East,  348 ;  Egler  y.  Man- 
den,  5  Taunt  23 ;  Guest  y.  Caumont,  3  Camp.  234. 

The  action  is  founded  on  contract,  and  does  not  apply  to  an  adverse  or 
tortious  holding ;  therefore  the  plaintiff,  after  recovery  in  ejectment  of  the 
premises,  may  recover  in  this  action  the  rent  up  to  the  time  of  the  demise 
m  the  ejectment,  but  not  subsequently. 

Buck  y.  Wright,  1  Term  R.  378.  /0  When  the  defendant  went  on  the  premises  as  a 
trespasser,  the  plaintiff  cannot  recoyer.  Henwood  y.  Cheeseman,  3  Serg.  &  Rawle, 
500.8^ 

/0  Since  the  statute  11  Geo.  2,  c.  19,  s.  14,  to  support  this  action  an  express 
or  imi)Iied  promise  must  be  shown,  and  proof  given  that  the  defendant 
came  into  possession  by  permission  of  the  plaintiff,  or  such  strong  circum- 
stances as  preclude  an  idea  of  an  adversaiy  claim. 

PoU  y.  Lesher,  1  Yeates,  576. 

This  action  is  founded  on  privity  of  contract,  not  privity  of  estate. 
Henwood  y.  Cheeseman,  3  Serg.  &  R.  502. 

To  sustain  the  action  of  assumpsit  for  use  and  occupation,  there  must  be 

a  contract  express  or  implied. 

Boston  y.  Binney,  11  Pick.  1.  An  implied  promise  is  sufficient  Gunn  y.  Scoyill, 
4  Day,  228 ;  Jacks  y.  Smith,  1  Bay,  315;  Smith  y.  Sheriff,  1  Bay,  443.  See  Stoddart 
y.  Newman,  7  Har.  &  J.  251.^ 


a  party  was  let  into  possession  undet  a  contract  to  purchase  premises,  and 
be  paid  the  whole  purchase-money,  and  the  vendor  afterwards  failing  to 
make  a  title,  the  purchaser  quitted  possession  and  rescinded  the  contract, 
and  recovered  back  the  price  as  money  had  aiid  received  ;  it  was  held  that 
the  vendor  could  not  recover  rent  for  the  enjoyment  in  an  action  for  use 
and  occupation :  but  qu.,  if  the  purchase-money  had  not  been  paid,  whe- 
ther the  vendor  might  not  have  recovered  ? 

KinlendT.  Pounaett,  3  Taunt.  145;  tednie  6  Price,  157.  jSAii  aeliou  foroseand 
occDpation  does  not  lie  against  a  bonafde  purchaser  for  a  valuable  consideiation  fram 
the  heiie  of  a  disseisor,  after  a  descent  cast,  and  without  notice  of  the  diBseisin. 
Wharton  v.  Fitzgerald,  3  Dsll.  503.;^ 

The  remedy  in  this  action  is  not  co-extensive  with  the  action  of  debt 
for  rent.  The  statute  only  provides  an  easy  remedy  in  eases  of  acUial  oo 
cupation,  leaving  other  more  complicated  cases  to  their  ordinary  remedy. 
Therefore  where  a  bankrupt's  assignees  had  taken  possession  of  premises 
occupied  by  the  bankrupt  as  tanant  at  a  yearly  rent,  and  held  them  to  the 
end  of  the  jear,  it  was  decided  that  they  were  not  liable  in  this  action  for 
the  use  and  occupation  of  the  bankrupt,  but  only  for  their  own. 

NalBh  t.  Tstlock,  9  H.  Black.  319. 

But  the  bankrupt  is  liable  on  his  agreement  to  pay  rent,  notwithstanding 
his  bankruptcy,  and  though  the  assignees  have  occupied  during  part  of  the 
time  for  which  the  rent  is  claimed. 

Boot  T.  Wilson,  8  East,  31t. 

Executors  and  administrators  cannot  in  general  reject  the  term  of  their 
testator  or  intestate,  as  the  assignees  may  that  of  die  bankrupt ;  but  where 
an  administrator  has  merely  taken  possession  of  premises  demised  to  his 
intestate,  and  endeavoured  to  let  them,  and  has  offered  within  a  reasonable 
time  to  surrender  the  term  to  the  landlord,  and  has  made  no  profit  of  the 
term,  and  has  no  assets,  he  cannot  be  charged  in  an  action  for  use  and 
occupation  subsequent  to  the  intestate's  death ;  and  the  above  facte  are  a 
good  defence  on  rvm  assumpsit. 

Remnant  T.  Bremridge,  3  B.  Moo.  94;  and  Tide  1  Will.  Sennd.  1,  n.  (1). 

So,  also,  where  a  woman  dum  sola  was  tenant  of  premises  at  a  yearly 
rent,  and  in  the  middle  of  a  half-year  she  married,  having  previously  given 
notice  to  determine  the  tenancy  at  the  end  of  the  half-year,  it  was  held 
that  the  landlord  could  not  recover  that  half-year's  rent  in  an  action  against 
the  husband  for  use  and  occupation.  This  case  was  attempted  to  be  dis- 
tinguished from  Naish  v.  Tatlock,  smce  the  as^gnees  there  were  not  liable 
to  me  debts  of  the  bankrupt,  whereas  the  husband  by  the  marriage  takes 
upon  him  the  debts  and  contracts  of  the  wife ;  but  the  court  thought  it 
was  the  same  thing  as  if  the  occupation  had  been  by  a  stranger,  instead 
of  the  wife. 

Richardaon  t.  Hall,  1  Bto.  &  B.  56 ;  and  vide  Whitehead  t.  Clifford,  6  Tannt.  B18 1 
ltd  Tide  S  Camp.  R.  104. 

If  the  tenant  with  the  landlord's  assent  quit  in  the  middle  of  a  quarter, 
the  lajitilord  cannot  recover  for  use  and  occupation  for  the  whole  quarter, 
nor  pro  rala  for  that  part  of  it  during  which  the  occupation  continued ;  and 
if  the  tenant  at  the  end  of  the  year  quit  without  notice,  and  the  landlord 
before  the  next  half-year  expires  let  the  premises,  he  cannot  recover  for  use- 
and  occupation  from  the  end  of  the  year  till  the  lime  of  re-letting. 

Grimman  y.  Legga,  8  Bam.  &  C.  321 ;  Hall  t.  Burgess,  5  Bam.  &  C.  333. 

Vol.  Vin.— 64  2  U 
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Where  a  lease  for  years  expired  at  Midsummer,  and  the  tenant  refiised 
to  give  up  possession  of  the  premises,  insisting  that  he  was  entitled  to 
notice  to  quit,  and  afterwards  continued  in  possession  till  Christmas,  and 

f>aid  rent  to  that  time,  when  he  tendered  the  keys  of  the  premises  to  the 
andlord,  which  the  latter  refused  to  take ;  it  was  held  that  this  was  not  a 
holding  over,  but  conclusive  evidence  of  a  tenancy  from  vear  to  year, 
which  enabled  the  hndlord  to  maintain  use  and  occupation  tor  a  quarter's 
rent  due  at  Lady-day. 
Bishop  T.  Howard,  S  Bara.  4c  C.  100. 

Where  premises  were  held  under  an  agreement  for  a  certain  term,  the 
landlord  was  held  entitled  to  recover  the  rent  in  this  action,  notwithstand- 
ing the  building  had  been  previously  burnt  down,  and  the  premises  were 
afterwards  unimiabited,  for  the  land  still  remained  in  his  occupation. 
Baker  t.  Holtzapfel,  4  Taunt.  45 ;  $ed  yide  Edwards  t.  Etherington,  1  Ry.  &  Moo.  368. 

And  the  landlord  may  support  this  action  against  the  original  tenant, 
although  the  premises  are  in  the  occupation  of  an  under-tenant. 

Bull  ▼.  Sibbs,  8  Term  R.  337. 

But  if  the  landlord  accept  of  the  under-tenant,  and  distrain  upon  him  for 

rent,  he  cannot  afterwards  proceed  for  use  and  occupation  against  flie 

original  tenant. 

'Aomas  V.  Cook,  2  Bam.  &  A.  119 ;  Walls  y.  Atcheaon,  3  Bing.  463;  Hall  T.  Bniw 
gess,  5  Bara.  &  C.  333. 

And  if  the  landlord  after  an  underletting  of  the  premises  giv£  notice  to 
the  under-tenants  to  quit,  and  they  do  qmt,  and  the  premises  remain  un- 
occupied for  a  year,  after  which  they  are  again  underlet  by  the  tenant,  the 
landlord  cannot  recover  that  year's  rent  in  an  action  for  use  and  occupa- 
tion against  the  tenant ;  for  it  is  an  eviction  on  the  part  of  the  landlord. 

Burn  y.  Phelps,  1  Stark.  94. 

And  if  lands  are  let  to  A,  and  B  agree  with  the  landlord  to  stand  in  A's 

place  and  to  pay  rent,  the  landlord  may  afterwards  sue  B  for  use  and 

occupation,  and  B  cannot  set  up  A's  interest  as  a  defence,  although  it  has 

never  been  determined  by  surrender  or  notice  to  quit ;  for  this  would  be 

disputing  his  landlord's  title,  which  is  never  allowed  in  this  more  than  in 

other  actions  for  rent.(a) 

Phipps  y.  Sculthorpe,  1  Barn.  &  A.  59 ;  Med  yide  8  Taunt.  370 ;  3  Stark.  419 ;  Bull. 
N.  P.  139;  1  Wils.  314.  (a)  But  although  a  tenant  cannot  dispute  the  title  of  the  per- 
son under  whom  he  enters^  yet  after  acknowledging  the  title  of  a  person  by  payment  of 
rent,  the  tenant  is  not  precluded  from  showing  that  such  person  has  no  Utie,  and  that 
the  payment  was  made  under  a  mistake.  Rogers  ▼.  Pitcher,  6  Taunt  303 ;  Williams 
y.  Bartholomew,  1  Bos.  &  Pul.  336. 

Therefore,  in  an  action  of  use  and  occupation  by  a  parson  against  a 
tenant  of  his  glebe,  the  tenant  cannot  avoid  his  title  by  showing  a  simon- 
iacal  presentation. 

Cooke  y.  Loxley,  6  Term  R.  4;  and  yide  1  Esp.  Ca.  31. 

If,  however,  the  tenant  has  notice  of  the  conveyance  of  the  reversion 
by  his  landlord,  he  cannot  afterwards  safely  pay  the  rent  to  him,  and  the 
new  landlord  may  bring  use  and  occupation  for  such  rent,  without  any 
attornment  by  the  tenant,  under  the  stat.  4  &  5  Ann.  c.  16,  §  9  &  10;  and 
notice  of  the  title  of  the  beneficial  owner  (though  onlv  a  cestui  que  trust)  is 
sufficient  to  enable  his  trustees,  in  whom  the  legal  estate  is  vested,  to 
maintain  this  action  against  the  tenant. 

Lumley  ▼•  Hodgson,  16  East,  99. 


under  the  plaintiff,  and  had  paid  him  rent  within  two  years,  it  was  held 
by  Lord  EDenborough  tiiat  he  could  not,  in  an  action  for  nse  and  occupa- 
tion, set  up  as  a  defence,  that,  two  years  before,  the  tenement  bad  been 
regularly  seized  as  forfeited  to  the  lord  of  the  manor  by  process  from  the 
court  baron,  that  the  tenant  had  received  notice  to  pay  the  rent  to  the  lord, 
and  had  paid  it  to  him  ever  Bince.(a)  Lord  £!lenborough  thought  the 
tenant  ought,  on  the  seizure,  to  have  dbclaimed  holding  of  the  plaintiff, 
and  to  have  entered  afresh  under  the  new  landlord. 


Balls  T.  Westwood,  S  Camp.  11.  MQa.  whether  the  mizuis  of  the  teneiMDlooald 
K  considered  a  grant  or  convevance  of  the  reTerBion  within  the  meaning  of  the  4  &  S 
Ann.  c.  16,  $  9,  lot     If  it  coold,  then,  as  the  tenant  had  notice  of  it,  hecoold  nolieBiat 


the  pajmenlof  the  rent  to  the  lord,  and  consequently  could  not  be  liable  to  pay  it  a^ajn 
to  the  plaintiff.  The  above  Blatule  takea  awa^  the  oecewit;  of  attommeiit,  but  provjdM 
that  the  tenant  shall  not  be  prejudiced  by  paying  rent  to  the  old  landlord,  as  long  as  he 
hei  no  nolitt  of  the  title  of  the  new.  ^fler  he  has  such  notice  he  becomeB  liable  to  the 
new  landlord  without  any  diBclaiming  of  the  old  one,  or  any  fresh  entry.  And  if  he 
becomes  liable  to  the  new  landlord,  it  must  follow  that  ha  is  discharged  ae  to  the  old 
one.     And  see  Lumley  *.  Hodgson,  luprd. 

Where  the  defendant  did  not  come  in  under  the  plaintiff,  so  as  to  be 
estopped  from  controverting  his  title,  it  seems  the  pliuntiff  can  only  recover 
in  respect  of  the  legal  estate,  and  not  of  an  equitable  one.  Therefore 
where  the  defendant  entered  under  a  landlord,  who  soon  after  mortgaged 
his  estate  to  W  S,  and  afterwards  assigned  the  equity  of  redemption  to  the 
plaintiff,  and  the  plaintiff  afterwards  took  an  assignment  of  the  legal  estate 
from  W  S,  Lord  Kllenborough  held  that  the  plaintiff  could  only  recover 
for  the  use  and  occupation  subsequent  to  the  legal  estate  becoming  vested 
in  him,  and  not  for  the  period  during  which  ne  had  only  the  equity  of 
redemption. 
Cobb  T.  Carpenter,  3  Camp.  13,  n. 

The  action,  it  seems,  will  lie  for  the  rent  of  a  Jewi^  ^nagogue,  there 
being  no  express  law  prohibiting  such  establishments. 
S  Stark.  3G6. 

But  it  will  not  lie  for  use  and  occupation  of  premises  let  for  the  purpose 
of  prostitution. 
1  Eap.  Ca.  13 ;  1  Bos.  It  Pnl.  340,  n. 

The  action  may  be  maintained  by  a  corporation  aggregate. 
Dean  and  Chapter  of  Rochester  t.  Pearce,  I  Camp.  469 ;  Mayor  of  Stafford  T.  Till, 
4  Bing.  75. 

^AssumpsU  for  use  and  occupation  will  not  lie  against  the  assignee  of  a 
lease  under  seal. 
Bluioe  r.  M'Clorker,  10  Watte,  380.^' 

Where  premises  had  been  demised  by  two  tenante  in  common,  and  the 
rent  for  a  time  paid  to  the  agent  of  both,  but  afterwards  the  tenant  had  no- 
tice to  pay  a  moiety  of  the  rent  to  each  of  the  two,  and  the  rent  was  paid 
accordingly,  and  separate  receipts  given ;  in  an  action  for  use  and  occupa- 
tion by  the  two,  it  was  held  a  question  for  the  jury,  wbetiier  or  not  it  was 
the  intention  of  the  parties  to  enter  into  a  new  contract,  with  a  separate  re- 
servation of  rent  to  each. 
Powis  T.  Smith,  5  Bam.  &  A.  850. 

Where  a  lessee  took  a  farm  under  an  agreement  which  he  never  signed, 
and  the  terms  of  which,  in  a  material  point,  the  lessor  failed  to  liiuil,  it 
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was  held,  in  an  action  for  use  and  occupation,  that  the  juiy  might  asceitain 
the  value  of  the  land  without  regarding  the  rent  reserved  by  the  agreement 
TomliDMn  t.  Day,  9  Bro.  &  B.  660 ;  5  Moo.  658,  S.  C. 

^The  defendant,  a  tenant  for  years,  left  the  premises  in  the  middle  of  a 

J  ear,  and  sent  the  key  to  the  landlord,  who  sent  notice  to  the  tenant  that 
e  should  continue  to  hold  him  liable  for  the  rent,  and  then  the  landlord 
took  possession  and  offered  the  house  to  let ;  in  an  action  for  use  and  oc- 
cupation, held,  that  the  landlord  might  recover  from  the  tenant  the  amount 
of  rent  which  accrued  between  the  time  of  his  leaving  the  house  and  the 
time  that  it  was  again  rented. 
Marseilles  y.  Kerr,  6  Whart.  500. 

A  person  who  had  agreed  to  a  parol  lease  of  a  house  for  a  year,  and  un- 
dertaken to  procure  the  possession  from  a  former  lessee,  was  held  liable  in 
action  for  use  and  occupation,  though  he  had  refused  to  take  possession, 
alleging  that  he  rented  for  another  person. 

M*Gunnagle  y.  ThorDton,  10  Serg.  &  R.  251.  ^ 

To  render  the  defendant  liable  in  an  action  for  use  and  occupation,  it  is 
not  requisite  that  he  should  actually  have  held  the  possession  the  whole 
time  laid  in  the  declaration,  if  he  became  a  tenant  by  the  contract,  and  re- 
tained the  control  and  command  of  the  property  under  such  contract. 

Grant  y.  Gill,  9  Whart.  43. 

Where  there  is  an  agreement  to  demise  a  house  for  five  years,  and  leases 
to  be  executed,  under  which  the  party  enters,  and  subsequentiy  refiises  to 
accept  a  lease,  the  owner  may  maintain  assumprit  for  use  and  occupation. 

Little  y.  Martin,  3  Wend.  919. 

When  a  tenant  enters  upon  land  under  a  lease  from  one  in  possession 
claiming  title,  and  the  lessor  is  afterwards  evicted  by  one  having  a  better 
titie,  there  is  no  such  privity  between  the  lessee  and  the  owner  as  to  give 
the  latter  an  action  against  the  lessee  for  use  and  occupation.         ^ 

Fletcher  y.  M*Farlane,  13  Mass.  43.  See  Codman  y.  Jenkins,  14  Mass.  93;  Allen  y. 
Thayer,  17.  Mass.  399. 

Where  a  mortgagor  redeems  mortgaged  lands,  he  cannot  maintain  as- 
sumpsit  for  use  and  occupation  against  the  mortgagee  for  rent  during  the 
time  he  was  in  possession,  although  the  latter  in  his  account  for  the  mort- 
ca&e  debt  credits  nothing  for  the  rent,  and  the  mortgagor  pays  the  whole 
debt  without  deduction  ;  his  remedy  is  an  action  for  money  had  and  re- 
ceived for  the  amount  overpaid. 

Wood  V.  Felton,  9  Pick.  171. 

One  who  occupies  land  under  a  contract  for  a  purchase  is  not  liable  to 
an  action  for  use  and  occupation,  if  the  owner  fails  to  execute  a  convey- 
ance to  him. 

Little  y.  Pearson,  7  Pick.  301. 

Where  the  defendant  occupied  apartments  of  the  plaintiff,  and  after  com- 
plaints made  of  nuisances,  which  the  jury  found  to  be  such  as  to  render 
the  occupation  uncomfortable,  and  the  defendant  quitted  bond  fide  for  such 
reason ;  held,  that  the  plaintiiff  could  not  recover  for  use  and  occupation 
for  the  time  between  the  quitting  and  the  period  at  which  the  notice  ex- 
pired. 

Cowie  y.  Goodwin,  9  C.  &  P.  378. 


agreement  for  the  purchase,  which  afterwards  went  off,  held,  that  from  that 
time  he  was  to  be  deemed  a  tenant  at  will,  and  liable  for  the  occupation. 

Howard  t.  Shaw,  6  Meea.  &  W.  118. 

Where  lod™iga  had  been  let  at  a  rent  payable  quarterly,  and  the  pre- 
mises were  afterwards  burnt  down ;  held,  that  on  an  action  for  use  and  oc- 
cupation, the  landlord  was  entitled  to  the  rent  accruing  &om  the  last  quarter 
to  the  time  of  the  fire  taking  place. 

Packer  t.  Gibbins,  1  Gal«  ft  D.  10. 

Where  the  defendant  was  entitled  to  enter  into  possession  of  the  pre- 
mises under  an  agreement  of  demise,  and  he  had  obtained  the  kev  of  the 
former  tenant,  and  employed  a  person  to  clean  the  papering ;  held,  suffi- 
cient to  authorize  the  jury  to  find  an  occupation  in  assumpsit  for  use  and 
occupation. 

Smith  T.  Twoart,  3  Scott,  N.  S.  173. 

Where  the  defendant  became  the  tenant  of  premises  for  nine  months  cer- 
tain,  and  then  to  hare  a  lease  at  his  option  for  seven,  fourteen,  or  twenty- 
one  yeai^,  and  before  the  expiration  of  the  nine  months,  he  underlet  to 
parties  for  ^  months,  who  continued  to  occupy  by  their  machinery,  &c. ; 
neld,  that  after  the  end  of  a  year  after  the  nine  months  had  expired,  the 
defendant  was  liable  for  use  and  occupation  for  the  year's  rent. 

Waiing  T.  King,  8  Mees.  &  W.  671.g' 

8.  OflAe  Benudy  by  Payment  <ftit  Sheriff,  on  an  Exteulion  againit  TVnanf't  Ooodt, 

Ry  the  stat.  8  Ann.  c.  14,  §  1,  it  is  enacted,  that  no  goods  or  chattels, 
in  or  upon  any  messuage,  lands,  or  tenements,  leased  for  life,  term  of 
years,  at  will,  or  otherwise,  shall  be  liable  to  be  taken  by  virtue  of  any 
execution,  unless  the  party  at  whose  suit  the  execution  is  sued  out,  shall, 
before  removal  of  the  goods  from  the  premises  by  virtue  of  such  execution 
or  extent,(aj  pay  to  the  landlord  or  his  bailiff  such  sums  as  are  due,  for  rent 
of  the  premises  at  the  time  of  taking  such  goods  or  chattels  under  the  exe- 
cution, provided  the  arrear  do  not  exceed  one  year's  rent ;  and  in  case  the 
arrears  exceed  one  year's  rent,  then  one  year  s  rent  is  to  be  paid  to  the 
landlord,  and  the  sherifi*  or  other  officer  b  thereby  empowered  and  required 
to  levy  and  pay  to  the  plaintiff  as  well  the  money  so  paid  for  rent  as  the 
execution  money. 

(a)  This  doM  not  applf  to  an  extent  at  tbe  suit  of  the  Crown.  Reiv.  De  Canx, 
3  Price,  IT;  Rei  x.  Hill,  G  Price,  19. 

The  eighth  section  provides,  that  nothing  shall  extend  to  prejudice  her 
majesty,  her  heirs  or  successors,  in  levying  debts,  fines,  or  peimlties,  due 
to  her  majesty,  &c.,  but  that  it  ^all  be  lawful  for  her  majesty,  &c.,  to  levy 
and  recover  such  debts,  &c.,  as  if  the  act  had  never  been  made. 

This  act  has  received  a  liberal  construction,  and  is  held  to  extend  to 
executions  by  the  defendant  for  costs,  as  well  as  executions  for  the  plaintiff. 

Henchett  t.  Kunpaon,  3  Wills.  140. 

And  on  the  equity  of  the  statute  the  landlord  is  entitled  to  his  rent  on  a 
sequestration  out  of  chancery. 

Dixon  V.  Smith,  1  Swaiwt.  467. 

Althou^  the  words  of  the  statute  seem  to  impose  on  the  party,  at  whose 
suit  the  execution  issues,  the  duty  of  paying  the  rent  to  the  landlord,  yet 
«        2i;2 
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the  sheriff  is  req>onsible  to  the  landlord ;  and  the  bailiff  of  a  liberty  is  wiUrn 
this  act. 

Palgnve  t.  Windham,  1  Stra.  SIS. 

It  seems,  however,  that  he  is  not  bound  to  find  out  the  landlord,  but  that 
the  landlord  must  give  notice  to  the  sheriff  of  the  rent  being  due,  and  make 
a  demand  before  the  removal  of  the  goods. 

Smith  y.  Russell,  3  Taunt.  400.  /gThe  landlord  mast  give  notiee  before  the  ezeev- 
tion  is  Tetumed,  or  he  will  be  Dostponed.  Mitchell  v.  Stewart,  13  Serg^.  &  R.  295.  Bui 
it  is  not  necessary  that  it  should  be  fiiyen  before  the  return  day,  if  the  sheriff'  haye  not 
paid  oyer  the  money.  Effe  y.  Egre,  5  Watts,  134.  See  Alien  y.  Lewi»»  1  Asbm.  184;  Al- 
exander y.  Mahon,  11  Johns.  185;  Miller  y.  Johnson,  13  Wend.  197;  Beekmany. 
Lansing,  3  Wend.  446.g^ 

And  therefore  where  the  landlord  had  died  intestate^  with  an  arrear  of 
rent  due  to  him^  and  an  execution  was  levied  on  the  tenant's  goods,  and 
afterwards  the  administrator  took  out  administration,  and  then  mored  the 
court  to  have  a  year's  rent  out  of  the  levy-money ;  the  court  held  him  not 
entitled,  since  no  demand  was  made,  or  could  have  been  made,  on  the 
sheriff,  as  the  administration  was  not  granted  till  after  the  removal,  and 
therefore  there  was  no  landlord  to  make  the  demand. 

Waring  y.  Dewberry,  1  Stra.  97* 

If,  however,  notice  be  riven  to  the  sheriff  at  any  time  while  the  goods, 
or  the  proceeds,  remain  in  his  hands,  he  is  bound  to  retain  the  rent,  although 
the  goods  were  removed  from  the  premises  before  the  notice.  And  if  the 
sheriff  have  knowledge  that  rent  is  due,  it  is  the  same  thing  as  if  an  ex- 
press notice  be  given  him  by  the  landlord. 

Amitt  y.  Gamett,  3  Bam.  &  A.  440,  645 ;  M  Allen  y.  Lewis,  1  Ashm.  184.  See  Mil- 
ler y.  Johnson,  12  Wend.  197 ;  Beekman  y.  Lansing,  3  Wend.  446.$^ 

The  want  of  alleging  a  demand  seems  to  be  helped  by  verdict. 

Stra.  314. 
And  an  action  lies  by  an  administrator  or  executor  against  the  sheriff  for 
an  arrear  of  rent  accrued  due  to  the  intestate  or  testator. 
1  Stra.  914. 

The  statute  only  extends  to  immediate  landlords,  and  not  to  ground 
landlords. 
Master  Bennetts  case,  3  Stra.  787;  ^S  Bromley  y.  Hopewell,  3  Miles,  414.8f 

Where,  in  an  agreement  for  sale,  it  was  stipulated  that,  until  the  assign- 
ment was  made,  me  purchaser  should  pay  to  the  seller  1(XM.  per  annum 
from  the  time  of  taking  possession  till  the  completion  of  the  purchase,  this 
was  held  to  constitute  the  relation  of  landlord  and  tenant,  and  the  seller 
was  held  entitled  to  bis  rent  under  the  statute,  on  an  execution  against  the 
purchaser. 

Saanders  y.  Mnsgraye,  6  Bam.  ft  C.  03. 

Only  one  yearns  rent  is  to  be  paid,  though  there  are  two  executions. 

Dod  y.  Saxby,  3  Stra.  1034. 

A  bill  of  sale  has  been  ruled  to  be  a  removal  within  the  statute. 

Barnes,  311. 

The  landlord's  rent  is  to  be  paid  without  deduction  for  sheriff 's  poundage. 

1  Stra.  643.  /8 If  the  tenant  agrees  to  pay  rent  without  any  deduction  on  wxomi  of 
taxes,  which  he  covenants  to  pay,  the  landlord  eannot  charge  the  goods  taken  ^^  |* 
tion  with  any  part  of  the  sum  due  for  taxes.    Btnns  y#  Hudsooy  5  Binn.  M)5»  See  as 


gajT-aaLH 


RENT.  511 

(K)  RemediM  for  Rent    {Payment  on  Execution,) 
taxes,  Cram  t.  Monro,  1  Edw.  R.  193 ;  Gouyenieur  ▼•  Mayor  of  New  York,  2  Puge, 

(i  If  the  proceeds  of  the  goods  taken  in  execution,  when  sold,  are  not 
sufficient  to  pay  the  rent  due  and  the  sheriiOPs  costs,  the  latter  is  entitled  to 
retain  to  the  amount  of  his  costs. 

Herndse  y.  Streeper,  1  Miles,  d69.0r 

The  landlord  is  only  entitled  to  the  rent  due  at  the  time  of  the  taking  the 

goods,  and  not  to  rent  accruing  during  the  sheriiPs  possession. 

Hoskins  y.  Knight,  iMaul. & S.  245 ;  Gwillim  t.  Barker,  1  Price, 274,  and  6  Price, 
19 ;  /S  Binns  ▼.  Hudson,  5  Binn.  505 ;  West  y.  Sink,  2  Yeates,  174 ;  Bank  of  Pennsyl- 
yania  y.  Wise,  3  WatU,  404;  Lichtenthaler  y.  Thompson,  13  Serg.  &  R.  158.  See 
Gray  y.  Wilson,  4  Watts,  39.  It  seems  that  the  landlord  can  claim  only  for  the  cuT' 
rent  year^  and  not  for  any  preyious  time.    Lichtenthaler  y.  Thompson,  13  Serg.  &;  R« 

l57.gr 

The  landlord  is  entitled  to  the  benefit  of  the  statute  for  the  recoveiy  of 
forehand  rent  payable  in  advance  by  the  lease. 

Hanison  y.  Barry,  7  Price,  690. 

A  commission  of  bankrupt  is  not  an  execution  within  this  statute.  There- 
fore where  a  sheriff  had  seized  the  goods  of  a  bankrupt,  after  the  act  of 
bankruptcy,  on  an  execution  at  the  suit  of  the  landlord,  who  was  also  a 
judgment  creditor  of  the  bankrupt,  and  the  sheriff  sold  the  goods  after  a 
commission  issued,  and  out  of  the  proceeds  paid  a  year's  rent  to  the  land- 
lord ;  it  was  held,  that  as  the  sheriff  did  not  show  that  he  had  no  notice  of 
the  commission  before  he  paid  the  rent,  he  was  liable  in  an  action  for 
money  had  and  received  to  pay  the  whole  proceeds  of  the  levy  to  the  as- 
signees ;  and  that  he  could  not  deduct  the  amount  of  the  rent,  as  the  land- 
lord was  not  entitled  to  it  under  the  statute,  since  the  statute  only  applied 
to  execuJtums  on  judgments*  The  landlord  in  this  case  should  have  dis- 
trained for  the  rent,  instead  of  relying  on  his  judgment  and  his  claim  under 
the  statute ;  for  a  commission,  not  being  an  execution,  does  not  deprive 
the  landlord  of  the  power  of  distress,  as  an  execution  does  ;  apd  as  long  as 
the  goods  of  the  bankrupt  remain  on  the  premises  the  landlord  may  dis- 
train,(a)  although  after  an  assignment  to  the  assignees  and  a  sale. 

Lee  y.  Lopez,  Bt.,  15  East,  330;  and  vide  2  Term  R.  600;  Ex  parte  Plummer, 
1  Atk.  103.  (a)  But  now  by  6  G.  4,  c.  16,  $  74,  no  distress  after  an  act  of  bankruptcy, 
whether  before  or  after  the  commission,  shall  be  ayailable  for  more  than  one  year's  rent 
accrued  prior  to  the  commission,  but  the  landlord  may  come  in  as  a  creditor  for  the 
residue. 

The  landlord  is  entided  to  his  rent  on  an  outlawry  in  a  civil  suit  against 
the  tenant,  for  a  capias  lUlagaium  at  the  suit  of  the  party  is  only  a  private 
execution. 

St.  John's  Coll.  y.  Murcott,  7  Term  R.  259. 

But  where  goods  were  seized  on  a  pone  per  vadios,  out  of  the  court  of 
Durham,  and  the  goods  were  forfeited  to  the  bishop  by  reason  of  the 
defendant's  default,  it  was  held  that  the  case^as  not  within  the  statute, 
aftd  the  landlord  was  not  entitled  to  his  year's  rent 

Brandling  y.  Banington,  6  Barn.  &  C«  467. 

The  action  against  the  sheriff,  for  not  retaining  the  rent  pursuant  to  no- 
tice, may  be  supported  by  the  trustees  of  an  outstanding  term,  assimed  in 
trust  to  attend  the  inheritance ;  although  their  cestui  que  trust  was  me  per- 
son beneficially  interested  as  landlord. 

Colyer  y.  Speer,  3  Bro.  &  B.  67. 
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Where  dijieri  facias  issued  a^inst  the  goods  of  a  tenant,  and  whilst  the 
sheriff  was  in  possession  under  it,  a  writ  of  habere  facias  possessionem  was 
delivered  to  him  in  an  ejectment  at  suit  of  the  landlord,  in  which  the 
demise  was  laid  long  antecedent  to  the  issuing  of  the  fieri  fiacias;  it  was 
held  that  the  landlord  was  not  entitled  to  his  year's  rent  out  of  the  levy- 
money,  since  the  statute  contemplated  an  existing  tenancy,  whereas  the 
tenancy  here  was  at  an  end  on  the  day  of  the  demise  in  the  ejectment,  from 
which  time  the  tenant  was  a  trespasser. 

Hodgson  y.  Gascoigne,  5  Bam.  &  A.  88. 

If  the  landlord  accept  an  undertaking  from  the  sheriff  to  pay  the  rent^ 
and  consent  to  the  removal  of  the  goods,  he  has  waived  his  remedy  on  the 
statute ;  and  this,  whether  the  imdertaking  be  valid  or  invalid  as  a  contract. 

Rotherey  ▼.  Wood,  3  Camp.  35. 

The  landlord  cannot  recover  the  rent  in  an  action  for  money  had  and 
received  against  the  sheriff,  but  his  remedy  is  by  a  special  action  on  &e 
case. 

Green  v.  Aaitin,  3  Camp.  360. 

If  the  goods  have  been  removed  by  the  sheriff  without  paying  the  rent^ 
the  sheriff  is  not  discharged  by  returning;  them  again  to  the  premises,  for 
they  are  still  in  custodid  legis^  and  not  liable  to  distress. 

Lane  v.  Crockett,  7  Price,  566 ;  and  vide  Ibid.  690. || 

/SWhen  the  rent  is  payable  quarterly,  and  the  tenant's  goods  are  taken  in 
execution,  the  landlord,  in  New  York,  is  not  entitled  to  the  current  quarter* 
Hazard  v.  Raymond,  3  Johns.  478.^ 

(L)  Rent  when  and  how  dischargred ;  and  herein,  of  the  Eviction  of  the  Tenant. 

/dTHE  following,  as  to  how  arrears  of  rent  may  be  discharged,  are  extracted 
from  Hammond's  Nisi  Prius,  431  to  433. 

1.  They  will  be  satisfied  by  2l  payment  at  any  time  of  the  day  whereon 
they  are  reserved,  or  at  a  future  period ;  but  payment  btfore  the  day  will 
not  suffice ;  for  such  render  is  but  of  a  sum  in  gross,  whereas  rent  is  some- 
thing real.(a) 

(a)  4  Leon.  pi.  16,  page  4. 

2.  Although  the  land  is  the  proper  place  of  payment,  unless  some  other 
is  pointed  out,  yet  if  the  lord  accepts  the  rent  off  the  land,  it  is  thereby 
disch^ed. 

3.  Ine  payment  may  be  simpUj  nor  is  an  acquittance  necessary. 

4.  The  mere  accq>tance  of  rent  due  the  last  day  of  payment,  will  not 
amount  to  an  acknowledgment  ibsit  farmer  arrears  have  been  satisfied. 
Nor,  if  the  landlord  avows  in  a  court  of  record  for  the  sum  due  at  the  sub- 
sequent day,  will  a  previous  arrear  be  thereby  cancelled.  But,  an  acquit* 
tance  under  seal  for  the  subsequent  arrear  will  have  this  effect.(6) 

(b)  3  Rep.  65,  Pennant's  case ;  Moore,  pi.  219,  p.  87 ;  1  Lev.  49 ;  Palmer  v. 
Stanagre,  Comb.  59.  -• 

5.  If  the  rent  is  paid  to  a  stranger ^  who  demands  it  without  authority  in 
the  name  of  the  lord,  and  the  U>rd  afterwards  recognises  the  act  of  the 
stranger,  this  has  the  effect  of  making  him  bailiff  oi  imtio. 

6.  The  right  to  rent  arrere  is  vested  in  him,  who  has  (if  the  phrase  may 
be  allowed)  possession  of  the  seignory  or  reversion  to  which  it  is  incident 
at  the  time  it  becomes  due,  even  though  he  acquired  it  by  wrong.  So  that 
if  A  is  disseised  of  a  manor,  and  the  tenants  pay  their  rejit  which  after- 


obliee  them  to  payjt  over  agun,  but  his  only  remedy  is  an  action  against 
theaiffleiBor.(a)  Though,  if  payment  has  not  been  made  to  the  latter,  A 
will  be  entided  to  the  arrears ;  for  his  case,  after  he  has  re-possessed  him- 
self of  the  land,  is  the  same  as  if  he  had  never  lost  possession ;  and  the 
operation  of  this  doctrine  is  suspended  in  the  instance  just  mentioned,  in 
order  that  injustice  mi^t  not  ensue  to  innocent  third  persons. 

(a)  Keilw.  3,  ea.  3. 

7.  Payment  of  rent  to  one  of  several  porcenert  or  joint'lenants  is  pay- 
ment to  all.(&)  But  it  seems  a  tenant,  holding  under  tenants  in  ctmanon, 
cannot  pay  the  whole  rent  to  one  of  them,  after  notice  &om  the  others  to 
withhold  it.(c) 

(b)  3  Rep.  6B,  Tookei'a  caw.  If  one  of  aeTeral  psrcenen  or  joinMenani*  Ate,  the 
enure  budi  of  the  arrean  will  aurrive  to  tte  others.  3  Roll.  Abr.  BS,  (B.)  pi.  1. 
(c)  &  T.  R.  346,  Huriaon  t.  Bamb;. 

8.  Formerly,  if  the  reversioner,  when  the  tenant's  estate  was  a  frethold 
interest,  died,  Ac  rent  being  arrere  and  the  tenure  continuing  on,  \a&per- 
sonal  rejM^etentathe  was  not  entitled  to  claim  the  amount  due  until  the 
expiration  of  the  tenure,  because  the  arrears  are  till  that  event  things  real, 
and  therefore  did  not  beloi^  to  the  personal  estate.  Now,  however,  the 
statute  of  Henry  the  Eighth  (d)  has  given  such  representative  a  rig^t  to 
demand  them  immediate^  on  the  reversioner's  death. 

(rf)  3S  Hen.  8,  0.  37.    VUopoMi. 

9.  There  can  be  no  tqiporHonment  of  rent  in  respect  of  Hme ;  so  that,  if 
the  reversion  has  been  aliened  before  the  rent-day,  the  entire  rent  when 
arrere  will  be  due  to  the  alienee.(e) 

(e)  If  a  tenant  it  will  deleimineB  hU  estate  before  the  mnMa  j,  yet  he  shall  pay  the 
whole  sum  which  would  have  been  payable  had  he  continDed  tenant  till  after  tne  day. 
Aleyn,  4,  Bowes'  case.  Vide  1  Browiil.  pa^  89.  If  the  lessor  himself  deteimines 
the  will  before  the  day,  nothing  will  be  due. 

10.  By  an  act  of  parliament,  the  tenant  is  empowered  to  deduct  from 
the  rent  the  amount  of  pr(^>aiy  tax  due  from  the  lord  in  respect  of  the 
premises  holden,  and  pay  it  over  to  the  collector,  and  the  production  to  the 
lord  of  the  collector's  receipt  is  conclusive  evidence  of  sudi  payment.(^] 

(g)  The  tenant  may  par  a  ground  reot  to  the  original  or  panunonnl  landlord,  and  de- 
duct such  payment  from  t£e  amount  of  the  rent  dne  from  him  to  his  own  lessor.  4  T.  R. 
fill,  Sapaford  v.  Fletcher. 

11.  Where  the  rent  itself  is  extinguiAed  by  act  of  the  lord,  as  by  his 
rtUoMTig  to  the  tenant  the  duties  annexed  to  the  tenure,  thou^  the  tenure 
still  remains,  yet  the  arrears  incurred  before  the  release  are  qua  rent  extin- 
guished. So  likewise,  if  the  tamre  is  d^ermmed,  the  arrears  of  duties 
ariang  out  of  it  cease  to  be  things  real,  and  become  mere  personal  chatteb. 

12.  The  lord  may,  by  his  release,  extinguish  the  arrears  of  rent ;  but 
they  are  not  discharged  by  his  accepting  accord  and  satisfaction  in  lieu 
thereof,  because  this  b  a  thing  personal,  and  therefore  cannot  merge  and 
extinguish  a  demand  arising  out  of  the  realty.(A) 

(A)  6  Rsp.  44,  Blake's  oaee.^ 

[A  rent-service  is  something  given  by  way  of  retribution  to  the  lessor  for 
the  land  demised  by  him  to  the  tenant ;  and,  consequently,  the  lessor's  title 
to  the  rent  is  founded  upon  this,  that  the  land  demised  is  enjoyed  by  the 
tenant  during  the  term  included  in  the  contract ;  for  the  tenant  can  make  no 
return  for  a  ming  he  has  not ;  if  therdbre  the  tenant  be  deprived  of  the  thing 
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« 

(L)  Rent  how  discharged.    {Evieiion,) 

letten,  the  obligation  to  pay  the  rent  ceases,  because  such  obligation  has  its 
force  only  from  the  consideration,  which  was  the  enjoyment  of  the  thing 
demised.     Hence,  then,  we  may  gather  these  conclusions  or  inferences. 
Gilb.  on  RenU,  145.] 

If  the  lands  demised  be  evicted  from  the  tenant,  or  recovered  by  a  title 
paramount,  the  lessee  is  discharged  from  the  payment  of  the  rent  fix>m  the 
time  of  such  eviction ;  but,  notwithstanding  such  recovery  or  eviction,  the 
tenant  shall  pay  the  rent  that  became  due  before  the  recovery ;  because  the 
enjoyment  of  the  land  being  the  consideration  for  which  the  tenant  was 
obliged  to  fzj  the  rent,  so  long  as  the  consideration  continued  the  obliga- 
tion must  be  in  force ;  there  being  the  same  reason  that  the  tenant  should 

ay  the  rent  for  part  of  the  time  contracted  for,  as  for  the  whole  term,  if  he 

ad  enjoyed  the  land  so  long. 

9  Roll.  Abr.  499 :  Hob.  89;  Cro.  Eliz.  47 ;  Co.  Lit.  148,  901. 

So,  if  a  disseisor  makes  a  lease  for  years,  rendering  rent,  and  afterwards 
the  disseisee  enters,  and  (a)  ousts  the  lessee,  yet  the  lessee  shall  be  account- 
able for  tlie  rent  incurred  before  the  ouster ;  because  the  lessee  cannot  be 
taken  for  a  trespasser,  since  he  came  into  the  lands  under  the  sanction  of  a 
legal  contract ;  though  the  disseisor,  having  but  a  defeasible  title,  could  not 
perform  that  contract ;  however,  till  it  was  destroyed,  and  while  the  lessee 
had  the  peaceable  enjoyment,  the  obligation  to  pay  the  rent,  which  was 
founded  on  the  enjoyment,  must  continue,  and,  consequently,  the  lessee 
be  obliged  to  pay  the  rent  till  the  entry  of  the  disseisee. 

9  Roll.  Abr.  499.  (a)  Must  be  an  actual  ouster.  1  Ld.  Raym.  370.  [It  must  be  so 
pleaded :  a  plea  of  mere  entry  by  the  lessor,  or  destruction  by  him  of  part  of  the  pre- 
mises, without  allegringr  an  actual  expulsion,  is  not  sufficient ;  for  these  are  simple 
trespasses.  Hob.  396.  Reynolds  y.  Buckle,  Cowp.  949.  Hunt  y.  Cope,  9  Jon.  148. 
Roper  y.  Loyd.] 

For  the  same  reason,  if  part  only  of  the  land  letten  be  evicted  from  the 
tenant,  such  eviction  is  a  discharge  of  the  rent  in  proportion  to  the  value 
of  the  land  evicted, 

10  Co.  198  a ;  Dyer,  56 ;  Roll.  Abr.  935.  {If  the  amgnee  of  the  lessee  is  eyicted 
from  one  moiety  of  the  land  by  title  paramount,  the  rent  shall  be  apportioned  in  an  ac- 
tion of  covenant  brought  agrainst  him  by  the  lessor,  as  well  as  in  debt,  or  on  an  ayowry 
in  replevin ;  for  covenant  a^^inst  the  assignee  is  founded  on  the  privity  cf  aiaU^  he  be- 
ing chargeable  only  in  respect  of  the  land,  because  the  covenant  runs  with  the  land. 
But  in  covenant  between  lessor  and  lessee,  where  the  action  is  personal  and  upon  mere 
privity  cf  contract^  the  rent  is  not  apportionable.   9  East,  575;  Stevenson  v.  Lambard.} 

0l{  the  lessor  be  evicted  of  a  part  of  the  land  demised,  by  a  stranger  on 

title  paramount,  it  operates  as  a  suspension  of  the  rent  pro  tanto,  and  the 

rent  is  apportionable  and  payable  only  in  respect  of  the  residue. 

Poston  V.  Jones,  9  Iredell,  350.  As  to  what  will  amount  to  an  eviction,  see  Ogilvie 
V.  Hall,  5  Hiirs  R.  53.^ 

If  A  lets  several  lands  to  B,  and  afterwards  the  inhabitants  of  the  town, 
where  part  of  the  lands  lie,  recover  a  right  of  common  in  part  of  the  lands 
demised ;  this  recovery,  it  seems,  by  the  strict  rules  of  the  common  law, 
shall  make  no  apportionment  of  the  rent ;  because  the  recovery  of  the 
common  is  no  eviction  of  the  land,  for  the  soil  still  remains  in  the  lessee  ; 
and  therefore  there  can  be  no  apportionment.  But  a  court  of  equity  con- 
siders that  the  lessee  can  have  little  benefit  by  the  soil  itself,  while  others 
are  permitted  to  take  the  profits  in  common  with  the  lessee,  and  therefore 
in  such  cases  have  apportioned  the  rent ;  unless  it  appears,  that,  notwith- 


Ofwat  worth  the  rent  reserved  upon  the  lease. 

*<?*  Ch.  Ca.  31,32,Jewr.Tirkwell;  3Ch.  Rep.  13. 

But  the  former  cases  aie  to  be  understood  with  this  restriction,  that  if 
rtfortx  the  tenant  be  ousted  by  a  title  paramount,  before  the  day  appointed  for 

fid-  the  payment  of  the  rent,  such  eviction  entirely  discharges  the  tenant  from 

TTOi-fT,-  the  payment  of  any  part  of  the  rent.     For  instance,  if  A,  lessee  for  life, 

ren:  k  makes  a  lease  to  B  for  years,  rendering  rent,  payable  at  Easter,  and  B  by 

ii'^^  virtue  of  the  lease  enjoys  the  land  for  nine  months,  and  then  A  dies,  by 

HKO  which  the  interest  of  B  is  determined  ;  in  this  case,  B  shall  pay  no  rent 

j^,^  at  all ;  for  though  he  held  the  land  for  nine  months,  yet  his  lease  being 

^  J.  ended  before  the  expiration  of  the  year,  (for  the  rent  being  made  payable 

at  Easter  only,  was  payable  but  once  in  a  year,)  there  could  be  no  rent 
due  by  the  contract,  for  it  was  in  con^deration  of  the  enjoyment  of  the 
land  that  the  lessee  was  by  the  contract  obliged  to  pay  the  rent  at  the 
Bu'^  expiration  of  the  year;  and  when  the  enjoyment  is  mtemipted  and  de- 

lEl"  stroyed,  the  lessee  shall  not  be  obliged  to  pay  for  what  he  had  not;  nor 

««  can  there  be  any  apportionment,  because  by  the  express  words  of  the  lease 

sbO!  it  was  to  be  paid  at  Easter,  and  not  before. (a] 

Jr.i-v  10  Co.  126 ;  Sa)k.  6&,  pi.  1 ;  1  P.  Wms.  393,  pi.  105.    (a)  Bat  now,  bj  Ihs  atat. 

hi-       '  II  G.  9,  c.  19,  $  15,  at  the  death  of  tenant  for  life,  a  propaniomble  part  of  the  rent 

^  ahall  be  paid  to  Ihe  executor.  Vide  the  atat.  infrd. 

;i^.-  j|And  ihere  shall  never  be  an  apportionment  inrespectof  part  of  the  time, 

as  there  shall  be  upon  an  eviction  of  part  of  the  land. 
,01  to  Coke,  138.D 

^-  As  the  tenant  is  discharged  from  the  payment  of  the  rent  when  Ae  land  ia 

^'  evicted  by  a  title  paramount,  so,  by  a  panty  of  reason,  he  shall  be  discharged 

from  it  when  the  lord  purchases  the  tenancy ;  for  in  such  case  the  lord  cannot 

^.  have  both  the  land  and  the  rent,  nor  shall  the  tenant  be  under  any  obliga- 

'  ^  tion  to  pay  the  rent,  when  the  land,  which  was  the  consideration,  is  resumed 

by  the  lord  into  his  own  hands ;  and  this  resumption,  or  purchase  of  the  tenan- 

cy  by  the  lord,  makes  what  the  law  books  call  an  extinguishment  of  the  rent. 

*  Vangh.  199;  Pollex.  143. 

M'  But,  if  the  conveyance  to  the  lord  was  not  absolute,  but  upon  condition, 

(»  or,  if  it  were  only  of  a  particular  estate  of  shorter  duration  than  the  estate 

■*  which  the  lord  had  in  the  rent- se nice ;  in  these  cases,  thou^  there  be  an 

J  union  of  lie  tenancy  and  the  rent  in  the  same  hand,  yet,  because  that  union 

is  but  temporary,  {for,  upon  the  performance  of  the  condition  or  detennina- 
'  tion  of  the  particular  estate,  the  tenant  is  restored  to  the  enjoyment  of  the 

'  land,  and,  consequently,  the  obligation  to  pay  the  rent  revives;)  therefore 

the  rent  in  such  case  is  only  suspended,  and  not  extinguished. 
Bro.  Ut.  ExlinguiAmtnl,  (17);  Vaugh.  39,  199;  PoUex.  149. 
^When  the  defendant  occupied  as  yearly  tenant,  at  a  rent  payable  half 
yearly,  in  April  and  October,  and  the  premises  being  required  by  a  railway 
company,  who  under  their  act  were  authorized  to  take  the  premises  on  giv- 
ing six  months'  notice ;  they  gave  such  notice,  and  it  expired  on  the  28th 
of^July,  and  the  defendant  quitted  without  requiring  compensation;  held, 
that  he  remained  liable  to  the  landlord  for  the  remainmg  period  up  to  Octo- 
ber, as  he  might  have  refiised  to  have  quitted  without  compensation  for  his 
interest  in  the  premises. 
Wainwrigbt  t.  Ranwden,  5  Meea.  &  W.  603.e^ 
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(L)  Rent  how  diflchargod.    {EmeOon^^Purchoie.) 

By  the  11  Geo.  2,  c.  19,  reciting,  that,  whereas,  if  any  lessor  or  landlord, 
having  only  an  estate  for  life  in  the  land,  &c.,  dies  before  or  on  the  day  on 
which  any  rent  is  reserved  or  made  payable,  such  rent,  or  any  part  thereof, 
is  not  recoverable  by  the  executors,  &c.,  of  such  lessor;  nor  is  the  person  in 
reversion  entitled  thereto,  any  other  than  for  the  use  and  occupation  of  such 
lands,  &c.,  from  the  death  of  the  tenant  for  life;  of  which  advanta^  hath 
been  taken  by  the  under-tenants,  who  thereby  avoid  paying  any  thmg  for 
the  same;  for  remedy  whereof  it  is  enacted.  That  where  any  tenant  for  life 
shall  die  before  or  on  the  day  on  which  any  rent  was  reserved,  or  made  pay- 
able on  any  demise  or  lease  of  any  lands,  &c.,  which  determined  on  the 
death  of  such  tenant  for  Ufe,  the  executors  or  administrators  of  such  tenant 
for  life  shaU  and  may,  in  an  action  on  the  case,  recover  of  and  from  such 
under-tenant  or  under-tentmts  of  such  lands,  &c.,  if  such  tenant  for  life  die 
on  the  day  on  which  the  same  was  made  payable,  the  whole;  or  if  before 
the  day,  then  a  proportion  of  such  rent,  according  to  the  time  such  tenant 
for  life  lived  of  the  last  year,  or  quarter  of  a  year,  or  other  time,  in  which 
the  said  rent  was  growing  due  as  aforesaid,  making  all  just  allowances,  or  a 
proportionable  part  thereof  respectively. 

11  G.  9,  c.  19,  Slfi-    II Vide  ante  p.  501. D 

[Where  rent  was  so  granted,  as  that  upon  some  contingency  happening 
there  was  no  one  who  could  take  by  the  grant,  in  such  case  the  rent  was 
said  to  be  determined^  for  it  could  not  properly  be  said  to  be  extinguished  or 
suspended,  these  terms  being  only  applicable  when  there  is  an  umon  in  the 
same  person,  either  absolute  or  temporary,  of  the  rent  and  the  land  out  of 
which  it  issues.  A  determination  of  it  happened,  when  rent  was  granted  to 
one  pwr  outer  vie,  and  the  tenant  pur  outer  vie  died  in  the  lifetime  of  cestui 
que  vie:  here,  as  ihere  could  be  no  general  occupancy  of  a  rent,  and  no  spe- 
cial occupant  was  marked  out,  it  determined  upon  the  death  of  the  grantee. 
So,  where  a  rent  was  granted  to  one,  his  executors,  administratois,  and  as 
signs,  and  the  erantee  died  in  the  lifetime  of  the  tenant  pur  outer  vie,  it  was 
holden  that  it  cud  not  go  to  the  executor,  being  a  freehold  which  he  was  in- 
capable of  taking,  and  therefore  where  there  was  no  assignment,  determined 
by  the  death  of  the  grantee.  But  where  rent  was  granted  to  one  and  his 
heirs  pur  ouJter  vie,  and  the  grantee  died  in  the  liietime  of  ceshA  que  vie, 
leaving  an  heir,  in  such  case  the  rent  is  not  determined,  but  goes  to  the  heir 
as  a  special  occupant.(a)  This  question,  however,  with  respect  to  the  de- 
termination of  rents  by  occupancy,  is  now  universally  prevented  by  two  sta- 
tutes, viz. :  the  29  Car.  2,  c.  3,  §  2,  which  makes  estates  pur  outer  vie  devi- 
sable, and  if  not  devised,  chargeable  in  the  hands  of  the  heirs  as  assets,  if  he 
takes  them  as  special  occupant ;  and  if  he  does  not,  directs  that  they  shall  go 
to  the  grantee's  executors  and  administrators,  and  be  assets  in  their  hands; 
and  the  14  G.  2,  c.  20,  §4,  which  in  the  case  of  intestacy  makQ3  the  surplus 
of  such  estates'  distributable. 

Holder  v.  Smallbrooke,  Yaugh.  199;  S  P.  Wms.  264,  (D);  Salk.  189;  9  Roll.  Abr. 
150;  Moo.  664;  Cro.  El.  901 ;  Yelv.  9;  Noy,  48.  But  see  3  Atk.  466,  where  Lord 
Hardwicke  thought  that  executore,  if  named  in  the  grant,  might  have  taken  an  estate 


heir  of  a  descendible  freehold.   But  see  the  notes  in  Co.  Lit.  above  referred  to ;]  |and  see 
Doe  ▼.  Robinson,  8  Bam.  &  O.  396.| 


1.  in  (oAot  Oate*  a  Beat  vuy  bt  tgiportioaed  by  the  Jet  of  the  Portia ,-  and  herein  ef  ihe 
Hiffottnu  teftoeen  a  Rent-Serviee  and  a  Bait-CAarge, 

And  first,  it  is  necessaiy  to  distinguish  between  a  rent-service  and  a  rent* 
charge:  for  if  a  man,  who  hath  a  rent-service,  purchases  part  of  the  land 
out  of  which  the  rent  issues,  the  rent-service  is  not  extinguished,  but  shall 
be  apportioned  according  to  the  value  of  the  land ;  so  that  such  purchase  is 
a  dischai^  to  the  tenant  for  so  much  of  the  rent  only  as  the  value  of  the 
land  purchased  amounts  to:  but  if  a  man  has  a  rent-cbai^,  and  purchases 
part(S)  of  the  land  out  of  which  the  rent  issues,  the  whole  rent  is  extin- 
guished. 

(a) Tide  the  list.  11  G.  3,  ante,  51G.  Lit.  $233;  8  Co.  lOS  b;  Gilb.  on  RenU, 
151 ;  Iwhere  the  reaBon  of  the  diffeienee  between  a  rmt^errice  and  a  lent-cbai^ 
in  thie  reepect  ia  explained.]  ^Rent-chugs  is  a  rent  where  the  lesaar  has  no  revei^ 
Biooary  intereat.  Cornell  v.  Lamb,  S  Cowen,  652;  The  People  v.  Haskina,  7  Wend. 
463  ;g'  SaT.  69.  (()Noy,  S.  The  lerre-tenaat  meat  plead  ttiis,  in  order  to  exonerate 
the  Teinainder. 

But  if  the  grantor,  by  deed  reciting  the  purchase,  had  granted  thai  the 
grantee  should  distrain  for  the  same  rent  in  the  residue  of  the  land,  the  whole 
rent-charge  had  been  preserved ;  because  such  power  of  distress  had  amount- 
ed to  a  new  grant 

Co.  Lit.  147, 14B;  Roll.  Abr.  336. 

If  a  man  grants  a  rent-charge  out  of  two  acres,  and  afterwards  the 
grantee  recovereth  one  acre  by  title  paramount  the  grant,  the  whole  rent 
^all  not  be  extinguished ;  because  ^e  law,  which  gives  the  remedy  for 
the  recovery  of  a  man's  right,  will  not  prevent  the  prosecution  of  such 
right,  by  depriving  the  prosecutor  of  a  greater  profit  than  the  thing  re- 
covered may  amount  to ;  but,  in  this  case,  there  shall  be  no  apportion- 
ment, but  the  grantee  shall  have  the  whole  rent  after  he  has  recovered  one 


In  some  cases  a  rent- charge  may  be  apportioned  by  the  act  of  the  party; 
as,  if  the  grantee  releases  part  of  his  rent  to  the  tenant  of  the  land,  such  re- 
lease does  not  extinguish  the  whole  rent.  So,  if  the  grantee  gives  part  of 
it  to  a  stranger,  and  the  tenant  attorns,  such  grant  shEtll  not  extinguish  the 
residue  which  the  grantee  never  parted  with,  because  such  release  or  dis- 
position makes  no  alteration  in  the  original  grant,  nor  defeats  the  intention 
of  it,  as  the  purchase  of  part  of  the  land  does ;  for  the  whole  rent  b  still 
issuable  out  of  the  whole  land,  according  to  the  original  intention  of  the 
grant.  Besides,  since  the  law  aUowed  of  such  sort  of  grants,  and  thereby 
established  such  sort  of  property,  it  would  have  been  unreasonable  and 
severe  to  hinder  the  proprietor  to  make  a  proper  distribution  of  it  for  the 
promotion  of  his  children,  or  to  provide  for  the  contingencies  of  his  family, 
which  were  in  his  view.  The  objection  that  has  been  made  to  these  sort 
of  apportionments,  or  divimons  of  rent-charges,  is  this,  that  the  tenant 
thereby  would  be  exposed  to  several  suits  and  distresses  for  a  thing,  which, 
in  its  orig^al  creation,  was  entire  and  recoverable  upon  one  avowry. 

Co.  Lit  148.    Vide  Cro.  Elis.  743,  wbioh  aeems  contn^.     [Hobart  arguendo  ob- 

Bervea,  diat  the  tenant  is  not  compellable  to  attorn,  and  Lord  C.  B,  Gilbert,  in  hia 

treatiae  on  thii  aabject,  166,  seems  of  the  same  opinion ;  but  Me  the  next  page,  and] 
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qumre^  whether  by  the  stat  4  Ann.  e.  16,  §  9,  such  grants  be  not  ffood  withoat  the 
attornment  of  the  tenant  1—*  *  That  is,  so  as  to  affect  the  tenant.  Bj  1 1  G.  3,  c.  19, 
ill,  attornment  by  tenants,  unless  made  in  consequence  of  some  judgment  at  law,  or 
decree  or  order  of  a  court  of  equity,  or  made  with  the  privity  and  consent  of  the  land- 
lord, or  to  any  mortgagee  after  the  mortgage  is  become  forfeited,  are  Toid.*  * 

And  if  a  rent-charge  may  partly  be  assigned  by  the  grant  of  the  party, 
much  more  may  part  of  it  be  extended  for  his  debts,  by  the  favour  and 
assistance  of  the  law ;  for  though  the  tenant  is  thereby,  without  his  attorn- 
ment, possibly  made  liable  to  several  suits  and  distresses,  yet  it  is  an  in- 
convenience he  may  avoid  by  a  punctual  performance  of  his  own  grant. 

Cro.  EUa.  743,  Wotton  t.  Shirt. 

It  is  next  to  be  considered,  whetner  a  rent-service,  incident  to  the  re- 
version, may  be  apportioned  by  the  grant  of  part  of  the  reversion.  And  it 
seems  formerly  to  have  been  doubted  whether  upon  such  grant  there  could 
be  any  apportionment  ?  or  whether  the  whole  rent  should  not  be  extin- 
guished and  lost  ?  for  since  the  reversion  and  rent  incident  thereto  were 
entire  in  their  creation,  they  thought  it  hard  that  by  the  act  of  the  lessor 
they  should  be  divided,  and  thereby  the  tenant  made  liable  to  several 
actions  and  distresses  for  the  recovery  of  them.  But  this  conception  was 
too  narrow  and  absurd  to  govern  men's  property  long ;  for  if  I  make  a  lease 
of  three  acres,  reserving  3^.  rent,  as  I  may  dispose  of  the  whole  reversion, 
so  may  I  also  of  any  part  of  it,  since  it  is  a  thing  in  its  nature  severable, 
and  the  rent,  as  incident  to  the  reversion,  may  be  divided  too ;  because 
that  being  given  in  retribution  for  the  land,  ought,  from  the  nature  of  it, 
to  be  paia  to  those  who  are  to  have  the  land  upon  the  expiration  of  the 
lease ;  and  hence  it  is,  that  the  rent  passes  incidentally  with  the  reversion 
without  any  express  mention  of  it  in  the  grant ;  but  the  tenant  has  really 
no  prejudice  from  such  grant,  because  it  is  in  his  power,  and  it  is  his  duty 
to  prevent  the  several  suits  and  distresses  by  a  punctual  payment  of  the 
rent ;  and  therefore  he  ought  not  to  complain  of  a  mischief  which  he  has 
wilfully  brought  upon  himself.  Besides  that  formerly  such  grants  could 
not  take  effect  without  the  attornment  and  consent  of  the  tenant.  But,  on 
the  other  hand,  it  would  be  extremely  prejudicial,  if  upon  such  grants  the 
rent  should  not  be  apportioned ;  because  then  the  lessor  could  not  out  of 
his  property  make  a  provision  for  his  younger  children,  or  answer  the  con- 
tingencies of  his  family  he  may  have  in  view. 

3  Inst.  504;  Roll.  Abr.  334;  Cro.  Eliz.  651,  851;  Co.  Lit.  148  a;  8  Co.  79  b; 
Dy.  336;  Hob.  177 ;  13  Co.  57,  58 ;  Moor,  pi.  355,  360.  ||And  it  is  settled  that  the 
assisnee  of  the  reversion  of  part  of  demised  premises  may  sue  upon  the  covenants  in 
the  Tease,  although  he  cannot  take  advantage  of  a  condition.  Twynam  v.  Pickard, 
3  Bam.  &  A.  105.(1  /g  A  reversioner  may  sell  his  estate  in  parts  to  different  persons, 
each  of  whom  will  be  entitled  to  a  separate  portion  of  the  rent;  or,  if  the  reversioner 
die,  havinff  several  children,  his  estate  will  descend  to  them  by  operation  of  law,  and 
each  will  be  entitled  to  his  share.    Bank  of  Pennsylvania  v.  Wise,  3  Watts,  394.gf 

And  upon  this  reason  the  apportionment  of  rent  has  been  carried  a  step 
farther :  as,  if  A,  possessed  of  a  term  for  twenty  years,  leases  it  for  ten 
years,  reserving  30/.  rent,  and  afterwards  A  devises  20Z.  of  the  rent  to 
three  of  his  sons  equally  to  be  divided,  this  is  a  good  devise,  and  each  of 
the  sons  shall  have  an  action  of  debt  for  his  third  part,  though  the  rever- 
sion, to  which  the  rent  was  originally  incident,  remains  entire ;  for  there  is 
nothing  in  the  nature  of  the  thing  to  hinder  such  a  division  or  apportion- 
ment; and  if  the  tenant  omits  to  pay  the  rent,  the  several  actions  are  a 
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prevented. 

Cro.  Eliz.  637,  651,ArdeeT.  Watkios;  Roll.  Abr.  334 ;  Moor,  pi.  737;  Cro.  Eliz. 
771,  Ewer  T.Moyle. 

If  A  seised  in  fee  of  one  acre,  and  possessed  of  a  term  for  years  in 
another,  grants  a  rent  out  of  both  to  B  in  fee,  and  B  takes  a  lease  or  grant 
of  the  leasehold  acre,  the  rent  shall  not  thereby  be  suspended. 

7  Co.  S3,  Bott'a  case ;  Co.  Lit.  147,  S.  P. 

If  lessee  for  life  or  years  surrenders  part,  or  if  he  commits  a  forfeiture 
of  part,  by  maldngafeoSinentor  doing  waste,  the  rent  shall  be  apportioned; 
because  uie  rent  is  a  retribution  for  the  land,  and  therefore  must  necessarily 
cease,  according  to  the  proporlioii  of  the  land  resumed. 

Co.  Lit  148  a;  Roll.  Abr.  235;  Dyer,  5  a;  13  Co.  53;  Moor,  pi.  355. 

Where  the  lessor  takes  a  lease  of  part  of  the  land,  or  entera  vyronsfuUy 
into  part,  there  are  variety  of  opinions,  whether  the  entire  rent  shaJl  not 
be  suspended  during  the  continuance  of  such  lease  or  tMtious  entry ;  and 
in  the  last  case  it  seems  to  be  the  better  opinion  and  the  settled  law  at  this 
day,  that  the  tenant  is  dlschai^ed  from  the  payment  of  the  whole  rent  till 
he  be  restored  to  the  whole  possession,  that  no  man  may  be  encouraged  to 
injure  or  disturb  his  tenant  in  his  possession,  whom  by  the  policy  of  the 
feudal  law  he  ought  to  protect  and  defend. 

Co.  LiL  U8b;  Bro.  til.  £xfttvuuAi>un(,  48;  Roll.  Abr.  938j  4  Co.  53;  9  Co.  135; 
Poller.  143, 144;  VenL  377.  [|If  the  lessor  act  minisieriall;,  as  sherifT,  in  theevic- 
tioD  of  the  lenant,  such  erielion  wilt  not  saepend  the  rent.  VocAell  t.  Doncaslell, 
Moors,  891.  And  a  mere  Irapau  by  the  lessor  will  be  no  suspension  of  the  renL 
Hoot  T.  Cope,  Cowp.  943.     In  debt  for  rent,  it  is  optional  either  lo  plead  the  e  ' 

and  eipDlsion  by  the  plaintiff,  or  to  give  it  in  evidence  or     ''  ""  '  '      "  - 

for  non-payment  of  rent,  it  must  be  pFBaded.    "  "    " 

||And  where  the  books  speak  of  an  apportionment  in  case  where  the 
lessor  enters  upon  the  lessee  in  part,  they  are  to  be  understood  where  the 
lessor  enters  biwjvlly,  as  upon  a  surrender,  forfeiture,  or  the  like.  Thus, 
if  a  man  be  seised  of  two  acres,  one  in  fee  and  another  in  tail,  and  makes 
a  lease  for  life  or  for  years  of  both  acres,  and  dieth,  and  the  issue  in  tail 
avoideth  the  lease,  &e  rent  shall  be  apportioned. 

Co.  Lit.  14fi  b. 

And  so  it  has  been  decided  where  a  man  leases  land  of  which  he  is 
seised  in  fee,  and  other  land  of  which  he  is  tenant  for  life  with  a  power  of 
leasing,  and  the  lease  is  not  according  to  the  power ;  the  lease  on  the 
death  of  lessor  is  not  void  but  good  for  the  lands  in  fee-simple,  for  the 
rent  shall  be  apportioned. 

Doe  T.  Mejier,  3  Maat.  &  S.  376,  which  overrules  Rees  v.  Philip,  I  Wigtitw.  69; 
and  see  Sngden  on  Powers,  630,  (4tfa  ed.) 

And  so  where,  in  covenant  against  the  assignee  of  the  lessee  for  non- 
payment of  one  entire  rent,  the  defendant  pleaded  in  bar  eviction  of  a 
moiety  of  the  premises  by  title  paramount;  and  upon  demurrer  it  was  ad- 
judged ill,  because  the  rent  might  be  apportioned,  and  the  defendant  had 
leave  to  amend  and  plead  it  to  one  moie^  only. 

SievenBoii  t.  Lambard, !)  East,  575 ;  and  see  Gilb.  on  Rents,  147.0 

There  is  no  colour  of  reason  why  the  whole  rent  should  be  suspended, 
when  the  lord  or  lessor  takes  a  lease  of  part  of  the  land,  because  here  is 
the  concurrence  of  the  tenant,  who,  by  his  own  act  and  consent,  parts  with 
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so  much  of  the  land  as  is  re-demised,  and  thereby  supersedes  the  f<»nier 
contract  as  to  that  part ;  but  since  the  obligation  to  pay  the  rent  was  by 
the  first  contract  founded  upon  the  consideration  of  the  tenant's  enjoying 
the  land,  that  obligation  must  still  continue  on  the  tenant  so  &r  as  it  is  not 
cancelled  or  revoked  by  any  subsequent  contract  between  the  parties,  and 
consequently,  the  whole  rent  shall  not  be  extinguished  by  such  re-demise  ; 
but  the  tenant  shall  pay  rent  in  proportion  to  me  land  he  enjoys,  because 
the  obli^tion  of  the  first  contract  must  subsist  so  far  as  the  tenant  enjoys 
the  consideration  which  first  engaged  him  in  such  contract. 

Pollez.  141—145;  Vent  976;  S  Lev.  143;  HodMkiM  and  Thornboroaffh,  3  Keb. 
500,  505 ;  Roll.  Abr.  938;  7  E.  3,  56. 57,  and  tba  following  cases  and  books  denied 
to  be  law.  Co.  Lit.  148  b;  4  Co.  53  b;  9  Co.  134;  Bro.  tit.  Extingw'shmeni^  48; 
and  per  Hale,  C.  J.,  if  the  tenant  upon  snch  re-demise  resenred  a  rent,  no  part  of  the 
rent  reserred  apon  the  first  contract  shall  be  suspended.  Vent  376.  ||If  the  lessor  takes 
back  the  whole  premises  as  tenant  to  the  lessee  for  the  term,  it  operates  as  a  sarrender ; 
and  a  sum  resenred  in  such  case  from  the  lessor  to  lessee  is  not  rent  but  a  sum  in  gross. 
Smith  ▼.  Mapleback,  1  Term  R.  441. || 

0A  release  of  part  of  the  land  out  of  which  a  ground  rent  issues,  does 
not  extinguish  the  whole  rent ;  it  discharges  the  part  released,  and  leaves 
the  other  part  liable  for  its  just  proportion. 

IngersoU  t.  Sergeant,  1  Whart.  337. 

A  lease  was  made  of  a  mill,  together  with  a  tract  of  land  adjoining,  and 
a  black  man  as  a  miller,  for  a  term  of  years,  rendering  an  annual  rent. 
Previous  to  the  lease  the  lessor  had  emancipated  the  miller,  who  was  a 
slave,  by  a  deed  entered  of  record,  and  before  the  expiration  of  the  first 
year  the  miller  left  the  service  of  the  lessee.  Held,  that  the  lessee  was 
entitled  to  an  apportionment  of  the  rent. 

Newton  t.  Wilson,  3  Hen.  &  Munf.  470. 

Rents  and  profits  of  lands,  the  possession  of  which  was  unlawfully  with- 
held by  the  ancestor  in  his  lifetime,  and  by  his  heirs  after  his  death,  ought 
not  to  be  charged  against  the  executors  and  heirs  jointly,  but  appc^tioned 
among  them,  according  to  their  respective  liabilities* 

RoberU  ▼.  Stauton,  3  Munf.  139.0f 

3.  In  what  Caaea  they  may  he  apportioned  by  the  Set  ef  LaWy  or  by  the  Jet  of  God. 

In  this  place  we  are  to  consider,  whether  the  tenant  shall  pay  the.  whole 
rent,  though  part  of  the  thin^  demised  be  lost  and  of  no  profit  to  him,  or 
though  the  use  of  the  whole  be  for  some  time  intercepted  or  taken  away 
without  his  default.  And  here  it  seems  extremely  reasonable,  that  if  the 
use  of  the  thing  be  entirely  lost  or  taken  away  from  the  tenant,  the  rent 
ought  to  be  abated  or  apportioned,  because  the  title  to  the  rent  is  founded 
upon  this  presumption,  that  the  tenant  enjoys  the  thing  during  the  contract ; 
and  therefore  if  part  of  the  land  be  surrounded  or  covered  with  the  sea, 
this  being  the  act  of  God,  the  tenant  shall  not  suffer  by  it  because  the  ten- 
ant without  his  default  wants  the  enjoyment  of  part  of  the  thing  which  was 
the  consideration  of  his  paying  the  rent ;  nor  has  the  lessor  reason  to  com- 
plain, because  if  the  land  had  been  in  his  own  hands,  he  must  have  lost 
the  benefit  of  so  much  as  the  sea  had  covered. 

Roll.  Abr.  336. 

If  part  of  the  land  be  burnt  with  wild-fire,  that  shall  make  no  abatement 
or  apportionment  of  the  rent,  because  the  use  of  the  land  is  not  thereby 


tbe  care  and  industry  of  the  tenant. 

Roll.  Abr.  336.  If  alea«e  be  madeof  laod  witbaflocb  of  eheep,  and  alltheeheep 
die,  fuere,  Whether  the  rent  shall  be  apportioned  1  Dyer,  55. — 'Where  a  house  was 
bnmtdown,  tenant  liable  for  the  rent  Honlc  v.  Cooper,  SLd.Rajm.  1477.  [Butthia 
waa on  the eipruB covenant.  3 Str. 763,  S.  C. ;  Eailof  ChesteifieldT.  Dakeof  Bolton, 
Com.  Rep.  637 ;  Belfoar  v.  Weston,  I  Term  R.  310;  Doe  t.  Sandham,  Ibid,  705. 
yOi  if  there  be  no  agreement  under  seal,  he  may  in  Buch  case  recover  for  nse  and  oc- 
capatioa.  Baker  t.  Holtzuiffell,  4  Taant.  45,  ate. ;  td  ride  Edwards  r.  Blherington, 
Ry.  &  Moo.  Ca.  368. ||  {The  tenant  is,  howsTcr,  liable,  where  there  is  an  express 
ooTsnant,  ihoagb  the  action  brought  is  dAl.  3  Johns.  Rep.  44 ;  Hallet  t.  Wylie ;  and 
though  the  landlord  covenanted  to  repair  and  has  not  done  iL  See  the  case  shore  cited, 
and  3  Anstr.  G87.}  Qu.  Whether,  if  an  action  jirere  brought  for  the  rent  in  sach  oaae, 
equity. would  not  reiieTe  1  Brown  r.  Quilter,  Ambl.  619.  ||Gquity  will  not  relieve, 
or  Bta;  the  action  b;  injanclion.  Holtiapffell  v.  Baker,  18  Ves.  1 15 ;  Hare  t.  Grove, 
3  Anet  687. Q  Where  a  landlord  Is  bound  to  revair  in  certain  caaes,  and  tlie  tenant  in 
one  of  those  oaESB  from  a  Buddsn  accident  is  obliged  to  make  those  repairs  to  prevent 
fuTthar  miBchief,  if  an  action  bs  brought  against  the  tenant  for  the  rent,  a  court  of  eqnity 
will  not  interpose,  because  the  tenant  ma;  setoff  in  the  action  the  money  advanced  br 
him  for  the  repairs,  as  money  paid  to  the  nae  of  the  landlord.  Waters  v.  Weigall, 
Anstr.  676.] 

If  A,  seised  of  one  acre  in  fee,  and  possessed  of  another  for  years,  makes 
a  lease  of  both,  reserving  rent,  and  dies,  the  rent  shall  be  fmportioned 
with  the  reversion,  and  the  heir  and  executor  shall  have  each  his  propor- 
tion. 

Roll.  Abt.  937.    DSm  3  Maol.  &  S.  376.0 

So,  if  a  tnoie^  of  a  revei^ion  be  extended  by  eUpt,  tbe  rent  shall  be 
apportioned,  aqd  the  lessor  ^all  still  enjoy  half  the  rent  as  incident  to  the 
reversion  that  remains  in  him. 

Roll.  Abt.  337,  Cambell's  caM. 

So,  if  a  husband  leases  for  years  reserving  rent,  and  dies,  the  wife  re- 
covers a  third  part  of  the  reversion,  she  shall  have  the  same  proportion 
of  the  rent ;  for  in  all  these  cases  the  law  distributes  the  rent  as  it  disposes 
of  the  reversion. 

Roll.  Abr.  337. 

If  part  of  the  lands  descend  on  the  rrantee  of  a  rent-charge,  tbe  rent 
shall  be  apportioned  according  to  die  value  of  the  land ;  for  the  grantee 
in  this  case  is  perfectly  passive,  and  concurs  not  by  any  act  of  his  to  defeat 
the  grant. 

Lit.  $  934 ;  RoU.  Abr.  936,  S.  P. 

^Rent  will  not  be  apportioned  in  the  case  of  an  execution  and  sale  of 
the  land  from  which  the  rent  issues.  A  purchaser  at  sheriff's  sale  is  there- 
fore entitled  to  the  whole  of  the  rent  which  falls  due  at  the  expiration  of  die 
quarter  or  other  period  next  after  the  acknowledgment  of  the  deed. 

Bank  of  Pennsylvania  v.  Wise,  3  Watts,  394. 

A  lot  was  granted  in  fee  reservmg  to  the  grantor  a  yearly  rent,  after- 
wards a  street  was  opened  by  the  auuiority  of  law  throu^  a  part  of  the 
lot,  and  damages  were  awarded  to  the  owner  of  the  lot,  a  part  of  which 
the  court  directed  to  be  paid  to  the  owner  of  the  ground  rent:  Held,  that 
this  was  an  apportionment  of  &e  rent. 

Cathbert  v.  Knhn,  3  WharL  357.  See  Condit  v.  Neighbour,  1  Green,  83.  A  rent 
charge  may  be  apportioned  when  the  owner  releases  a  part  of  it  to  the  tenant,  and  con- 
veys the  remainder  to  a  stranger.     Farley  v.  Craig,  6  HalsL  369. 
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(If)  ApportionBiMit,  SatpoMaoiif  and  BKtmg«iihmc&t 

Mere  lapse  of  time,  without  demand  of  payment,  is  not  sufficient  toraiBe 
a  presumption  that  a  valid  ground  rent  has  been  extinguished. 
St.  Mary's  Chareh  t.  Miles,  1  WharL  929.0 

3.  T%e  Manner  cfiuek  JpporiummefU^  and  how  the  Tenant  AaU  take  Mmntage  <fiL 

This  is  properly  the  business  of  a  jury,  who  upon  the  evidence  offered 
are  to  judge  of  the  value  of  the  land  purchased  by  the  lord  or  lessor,  or 
aliened  by  the  tenant  according  to  the  statute  quia  empt&resy  &c.,  from 
whence  it  is  easy  for  them  to  compute  how  much  is  due  from  the  tenant 
for  the  residue  of  the  land  in  his  hands. 

Vent.  376 ;  Roll.  Abr.  337. 

This  may  be  done  upon  a  plea  of  nil  debet  pleaded  by  the  tenant,  be- 
cause, when  issue  is  joined  on  such  plea,  it  is  the  business  of  Ae  jury  to 
determine  whether  any  thing  and  how  much  is  due ;  and  this  is  done  with 
regard  to  the  real  value  of  die  land  remaining  in  his  hands,  and  not  with 
r^rard  to  the  quantity  of  it. 

Vent  276. 

II  In  covenant,  the  eviction  or  other  ground  of  apportionment  must  be 
specially  pleaded. 

1  Saund.  204,  note  (3).|| 

So,  the  tenant  may  in  his  pleading  set  forth  the  value  of  the  land  pw 
chased  by  the  lessor,  and  that  the  rent  ought  to  be  apportioned  or  abated 
in  proportion  to  the  value  thereof. 

Vent.  276. 

But  the  rent  cannot  be  apportioned  upon  a  demurrer,  because  the  judges 
only  determine  what  is  the  law  in  such  case,  but  the  value  of  the  land  never 
comes  in  question. 

Hodgreskina  t.  Thornborough. 

||And  where  the  apportionment  is  made  between  the  landlord  and  the 
purchaser  of  a  part  of  tiie  reversion  without  the  privity  of  the  tenant,  he  is 
not  bound  by  it,  but  may  dispute  its  propriety,  and  cause  the  rent  to  be 
apportioned  anew  by  a  jury. 

Blisa  ▼.  Collins,  5  Barn.  &  A.  876 ;  and  vide  1  Ja.  &  W.  187.|| 

If  tiiere  be  lord  and  tenant  by  fealty,  and  20s.  rent,  the  lord  purchase 
two  acres,  and  then  distrain  for  18^.  rent,  supposing  the  rent  to  be  appor- 
tioned according  to  the  quantity  of  the  land,  Ae  tenant  rescue,  and  the  lord 
bring  his  assize,  and  the  tenant  plead  md  torty  the  recognitors  of  the  assize 
shall  extend  the  land  according  to  the  real  value ;  for  me  jury,  upon  view 
of  the  land,  are  capable  of  judging  of  the  value  of  each  acre :  and  therefore, 
if  they  find  the  two  acres  aliened  of  greater  value  than  the  rest,  they  may 
apportion  the  rent  accordingly,  and  give  the  lord  but  165..for  the  remain- 
ing eighteen  acres.  And  though  the  lord  demand  more  than  his  due,  yet 
he  shdl  recover  what  in  iustice  he  ought  to  have,  because  it  were  unrea- 
sonable to  expect  the  lord  should  exactly  judge  of  the  value  of  the  land, 
ajDkd  conseauently  too  severe  to  put  him  to  the  eiq>ense  of  a  fresh  suit  for 
such  mistake. 

2  Inst.  503 ;  Roll.  Abr.  237. 

But  in  this  case,  if  the  lord  demand  less  than  his  due,  he  shall  not  re- 
cover more  than  he  demanded,  because  the  court  must  give  judgment  cor- 
respondent to  the  right  of  the  demandant. 

2  Inst.  504. 


due  to  him,  be  may  release  tbr  orerpliu,  and  take  judgment  for  that  Trfaich 
is  really  owing; 

5  Mod.  314;  Comb.  366;  bot  vide  Ld.  Rajm.  395;  [Com.  Rep.  ffi;  3  Salk.  080; 
S  Hod.  363,  where  it  waa  holden,  that  befan  jadgmest  an  BTowanC  majr  abate  hi*  avow- 
T}  for  part  of  the  reot  distrained  for,  but  not  after  jadgmeat.] 

IJVide  as  to  apportionment  uoder  11  G.  2,  c.  19,  §  15,  and  between 
tenant  for  life,  and  remainder-man,  and  between  executors  of  parson  and 
1^  successor,  im&,  p.  478,  479.  || 

/94.  (^  Sutpetuion  and  ExUnguiihmenL 

By  the  entry  of  the  lessor  into  part  of  the  premises,  the  whole  rent  is 
suspended ;  he  cannot  apportion  it  by  a  wrongful  act. 

TauriiBnT.Blanchard,!  YeateB,176j  S.  C.  4Da]|.I34;  BeniieitT.BBtil«,4Ba«la, 
339  i  Keaslei  v.  H'Conachy,  1  Bawle,  435 ;  Lewie  t.  Pajn,  4  Wend.  433. 

But  the  lessor  may  recover  rent  accrued  before  his  entry. 

1  Rawie,  435. 

When  the  right  to  land  and  the  right  of  rent  issuing  out  of  it  are  united 
IB  the  same  person,  the  rent  is  extinguished. 

Phillipa  V.  Boneall,  3  Binn.  143 ;  8.  C.  3  Yoataa,  138. 

The  acceptance  of  a  bond  for  rent  is  not  an  extinguishment  of  it. 

Cornell  T.  Lamb,  30  Johns.  407 ;  I  Dall.  306. 

Nor  is  the  recovery  of  a  judgment  in  covenant  against  ibe  tenant,  a  bar 
to  a  subsequent  distress. 

Snyder  v.  Knnkleman,  3  PennH,  487. 

A  deed  reserved  a  ground-rent  in  fee,  and  a  time  was  fixed  during  which 
the  grantee  of  the  ground,  by  paying  a  certain  sum,  might  redeem  the  rent. 
Held,  that  after  the  6me  had  expired,  the  grantee  had  no  equitable  right 
to  extinguish  the  ground-rent. 

MattsT  of  Shoemaker,  1  Rawie,  19.  Aa  to  what  creates  an  extinguishment  of  a  rent, 
aee  vol.  iv,,  tik  Extinguithmenl. 

Where  there  is  an  express  covenant  for  the  payment  of  rent,  the  deatrao 
tioa  of  the  premises  by  fire  will  not  excuse  the  lessee. 

Halletl  T.  WjliB,  3  Johns.  44. 

The  lessee  covenanted  to  deliver  up  the  premises  to  the  lessor  in  good 
repair.  To  an  action  on  this  covenant  for  the  rent  and  repairs,  he  pleaded 
that  an  alien  enemy,  the  Briti^  army,  had  invaded  the  city  of  Fliiladel- 
phia,  where  the  premises  were  situated,  and  had  taken  possession  of  the 
premises,  and  held  the  same  to  the  end  of  the  term,  and  had  committed 
Uie  waste  complained  of.  Held,  that  the  defendant  was  hound  to  pay  the 
rent  for  the  whole  term. 

Pollard  T.  ShaOer,  1  Dall.  »10.  See  Wuraer  v.  White,  4  Hair,  ft  Jnhnr.  646 ;  La- 
mott  T.  Slerrett,  1  Han.  &  Johua.  43 ;  Redding  t.  Hall,  1  Bibb,  636. 

In  Tennessee,  the  entry  of  the  landlord  upon  the  demised  premises  does 
not  discharae  the  tenaat  from  the  payment  ot  rent,  unless  he  was  expelled 
and  evicted  from  the  possession ;  such  m  entry  nukes  the  landlord  a  tres- 
passer. 

Wilson  V.  Smith,  6  Yerg.  379. 

A  lessee  of  buildings  which  are  consumed  by  fire  hM  bo  celirf,  eiQier 
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at  law  or  in  equitjr,  afi;ainst  an  express  covenant  to  pay  rent,  unless  he  kas 
protected  himself  in  me  lease,  or  the  landlord  has  covenanted  to  rebuild. 

Gates  ▼.  Green,  4  Paijpe,  355 ;  Patterson  v.  Akerson,  1  Edw.  96 ;  Harrison  t.  Mot- 
rell,  5  Monr.  360;  Leeds  v.  Cheetham,  1  Sem.  146. 

Where  premises  are  leased  for  three  years  at  a  rent  of  ^^  eight  hundred 
dollars  yearly,"  and  the  lessee  agrees  to  pay  the  rent  semi-annually, 
it  is  not  a  semi-annual  but  an  annual  rent ;  and  the  payment  of  four  hun- 
dred dollars  at  the  expiration  of  six  months  is  to  be  considered  as  a  part 
of  a  yearly  rent,  and  not  a  payment  for  any  specific  number  of  months. 

Irring  ▼.  Thomas,  6  Shipl.  418. 

Where  the  lessor  puts  an  end  to  a  term  between  two  days  specified  in 
^e  lease  for  the  payment  of  rent,  he  is  not  entitled  to  recover  an  appor- 
tionment of  rent,  and  recover  the  portion  accrued  since  the  last  rent-day, 
unless  there  be  a  provision  in  the  lease  allowing  a  demand  pro  rata. 

Zole  V.  Zale,  34  Wend.  76. 

A  provision  in  a  lease,  that  the  rent  shall  cease  if  the  premises  become 
untenantable  by  fire  or  other  casualty,  does  not  extend  to  the  case  of  a 
building  in  the  city  of  New  York,  which  becomes  untenantable  in  c<»ise* 
quence  of  the  greater  portion  of  it  being  taken  down,  to  conform  to  an 
order  of  the  corporation  for  the  widening  of  the  street  on  which  it  is 
situate. 

Mills  T.  Baehr's  Ezecntors,  34  Wend.  354*8^ 
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(A)  The  Natore  and  Description  thsTeof. 

(B)  The  different  Kinds  of  Replevins;  and  herein  of  Replevins  by  Writ  at  C<Nnnion 

Law  and  by  Plaint  or  Acts  of  Parliament. 

(C)  Replevins,  out  of  what  Courts  and  hj  what  Anthority  they  issne :  And  herein 

of  the  Power  and  Duty  of  the  Sheriff;  Band  of  Repferins  for  Distresses 
under  StatQte8.|| 

(D)  Of  the  Pledges  in  Replevin,  and  the  Proceedings  against  them. 

(E)  Of  the  Writs  or  Processes  in  Replevin:  And  herein, 
1.  Of  the  Original  Writ  cf  B^filtoin. 

%  Of  the  Withernam. 

3.  Of  the  Writ  of  Second  DeKveranee. 

4»0fthe  Writ  de  proprietate  proband^,  and  the  (3aim  ef  Praperty. 

b.  Of  the  Writ  de  retnmo  habendo. 

6.  Of  Betume  irrtpleoitable, 

7.  In  tohat  manner  the  S^er^  ie  to  return  and  execute  »uch  Procetmt. 

(F)  Of  what  Property  and  for  what  Things  a  Replevin  lies. 

(G)  Replevin,  for  and  against  whom  it  lies. 
(H)  Of  the  Declaration  in  Replevin. 

(I)  Pleas  in  Replevin. 


taint;  wqaited  therein ;  pad  of  the  Plaintiff'i  Plea  in  BaT.|| 
[(L)  Of  the  Jadgraent  in  Beplerio.] 

As  to  Costs  and  Damages  in  Replevin,  vide  tit.  "  Costs,**  (F). 


(A)  "nie  Natore  and  Description  thereof. 

Replevin  is  a  re-delivery  to  the  owner,  by  the  sheriff,  of  his  cattle  or 
^oods  distrained  upon  any  cause,  upon  surety  that  he  will  pursue  the  ac- 
tion  against  him  that  distrained.  If  he  pursue  it  not,  or  if  it  be  adjudged 
^^nst  him,  then  he  who  took  the  distress  ^all  have  it  again,  and  for 
that  purpose  may  have  a  writ  of  returno  habendo. 

Co.  Lit  U6b;  Slnat.  139.  iSSee  Hammond'a  Nisi  Prias,373  to  498,rora  historv 
end  principles  of  Replevin.^  [Spelman  in  hie  Glossarj,  eoc.  "  Rtpkgia,"  describes  it 
thna  :  Rtpl^iare  at  rem  apud  aiium  delenlam,  cauiione  l^timd  inttrjxmlS,  redimtre.  El 
lautioktec  at  ilipuialio  inform&juru  adhibita,  dt  ilandojuri,  et  tittendo  uforo.  DUlnm 
auttm  replegisia  qaaii  revadiare,  hoe  at,  vadum  vtl  m/rma  unum  loco  alUriiu  rurgtrert, 
tonMtilvtrr.  In  other  words,  a  reploTin  !■  a  judicial  writ  to  the  sheriff,  complaining  of 
an  nnjust  taking  and  delantian  oigoodB  and  chattels,  commanding  the  sheriff  10  deliTer 
back  the  same  to  the  owner,  upon  securitj  given  to  make  out  the  injustice  of  auch 
taking,  or  to  return  the  goods  and  chattels.  Gilb.  Repler.  85.]  ^In  Pennaylrania, 
replevin  is  not  altogether  a  proceeding  in  rem.,  but  against  the  defendant  in  the  writ 
pwsoDallj,  with  a  somraons  to  appear.    Bower  t.  TaUman,  B  Watts  tt  Serg.  6S6.^ 

^The  common  law  action  of  replevin  does  not  lie,  unless  there  has  been 
a  tortious  taking. 

Wheelock  t.  Coisena,  6  Howard,  (Al.)  R.  379;  Mmtj  t.  Head,  1  Mason,  319; 
N.  C.  Term  Rep.  98 ;  2  Morph.  357. 

In  Peimsylvania,  replevin  may  be  brought  whenever  one  person  claims 
goods  in  the  possession  of  andlher. 

Weaver  v.  Lawrence,  i  Dall.  157;  Wooda  i.  Nixon,  Addia.  134;  Sherick  r.  Hnber, 
6  Bino.  3 1  Ston^ton  y.  Reppalo,  3  Ssrg.  &,  R.  563. 

Replevin  lies  against  a  dieriff's  vendee  to  recover  chattels  wron^Uy 
taken  in  execution  and  sold. 

6  Binn.  3;  S.  C.  3  P.  A.  Browne,  160. 

In  Massachusetts  replevin  lies  for  a  wrongful  detention. 

Badger  T.  Phiney,  15  Masa.  369 ;  Bakerv.  Falea,  16  Haaa.  147;  Matston  v.  Bald- 
win, 17  Maas.  606.  See  Portland  Bank  t.  Stubba,  6  Mass.  423.  So  in  Misaonri, 
Skinner  t.  Stonae,  4  Hiss.  93. 

When  goods  are  taken  wrongfiiUy  and  the  owner  is  entitied  to  an  action 
of  trespass,  replevin  lies. 

BraenT.  Ogden,  6  HalsLSTO. 

In  Connecticut,  replevin  can  be  snstaioed  only  in  cases  of  attachment  or 
distress. 

Watson  V.  Walaon,  9  Conn.  140.  See  as  to  Sonlh  Carolina,  Byrd  v.  O'HamlJn, 
1  Rep.  Conat,  Ct.  401. 

In  Illinois,  to  maintain  replevin  there  must  be  an  imlawiiil  taking. 

Wright  T.Annatnmg,  IBreeae,  ISO.  So  in  North  Carolina.  Commings  r.  M'Gill, 
3  Tayl.  96. 

The  action  of  replevin  cannot  be  miuntained  unless  the  plaintiff  have  the 
ri^t  to  immediate  possession  of  the  proper^. 

Tngraham  r.  Haitin,  3  Shepl.  373.^ 
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(A)  Natan  wad  DeaciiptioD  tiMraof. 

Replevin  is  a  writ,  and  usually  granted  in  cases  of  distress^^a)  and  is  a 
matter  of  ri^t ;  so  that  if  a  man  grants  a  rent  with  clause  of  distress,  and 
grants  further,  that  the  distresses  taken  shall  be  irreplerisable,  jet  may 
tney  be  replevied ;  for  such  a  restraint  is  against  the  nature  of  a  distress, 
and  no  private  person  can  alter  the  common  course  of  the  law. 

Co.  Liu  145.  ||(a^  The  remedy  of  repleyin,  though  seldom  used,  except  in  cases  of 
distress,  seems  equally  applicable  to  other  cases  of  wrongful  taking.  In  the  year-book 
7  H.  4,  38  b,  it  is  saia,  **  If  a  man  take  beasts  against  the  peace,  replerin  lies  not  But 
Oascoigne  said,  he  might  elect  to  baTe  leplefin  or  trespass;  but  some  thought  other- 
wise, for  in  the  replevin,  if  the  sheriff  return  thai  defendant  claims  property,  and  on  Uie 
writ  depropr,prob.  it  is  found  that  the  property  is  in  the  defendant,  the  j^lainCiff  riiall 
take  nothing  by  his  writ  ;'*  but  this  reason  does  not  show  that  replevin  will  not  lie,  bat 
only  that  the  action,  as  in  other  cases,  will  be  barred  by  the  defenduit  showing  pnv 
perty  in  the  goods.  And  so  also  in  6  H.  7,  8  b,  which  was  an  action  of  trespass  for 
taking  and  carrying  away  ffoods  in  plaintiff's  possession  underan  alleged  gift  from  the 
owner  to  defendant,  and  where  no  question  was  agitated  as  to  distress,  Vavasour  says, 
'*  so  also  of  goods  taken ;  one  may  divest  the  property  out  of  bimr  if  he  pleases,  by  pro- 
cess of  action  of  trespass,  or  he  may  demand  the  property  by  replevin  or  writ  of  detinue  ;*' 
and  vide  Bro.  Abr.  Replevin  t  Vin.  Abr.  Repkvin  (B);  and  in  1  Scho.  &  Lef.,  Lord 
Redesdale,  I.  C,  said  tne  action  was  founded  on  anjf  taking  by  the  party,  and  was  eal« 
eulated  to  supply  the  place  of  detinue  or  trover,  and  prevent  the  par^  from  being  pat  to 
those  actions,  except  where  the  other  can  fl^ow  property  in  the  goods.  And  I^rd  El* 
lenboroogh,  C.  J.,  expressed  a  similar  opinion  in  Doe  v.  Wilkinson,  3  Stark.  387,  which 
was  an  action  of  trover  for  books  of  account,  and  his  lordship  said  replevin  would  have 
been  the  more  convenient  remedy.] 

In  this  writ  or  action  both  the  plaintiiT  and  defendant  are  called  actois ; 
the  one,  t.  e.  the  plaintiff,  suing  for  damages,  and  the  avowant  or  defend- 
ant to  have  a  return  of  the  goods  or  cattle. 

3  BendL  84;  Gro.  Elix.  799;  3  Mod.  149.  {See  3  Boa.  &  Pul.  603,  Hodgkiason 
V.  Snibson.} 

That  the  avowant  is  in  nature  of  a  phdntifi',  iqppears,  1st,  From  his  being 
called  an  actor,  which  is  a  term  in  the  civil  law,  and  signifies  plaintiff. 
2dly.  From  his  being  entitled  to  have  judgment  de  retumo  habendoy  and 
damages  as  plaintiff.  3dly.  From  this,  that  the  plaintiff  may  plead  in 
abatement  of  the  avowry,  and,  consequently,  such  avowry  must  be  in  na- 
ture  of  an  action. 

Garth.  133 ;  6  Mod.  103 ;  Yelv.  148.  [But  a  defendant  in  replevin  is  not  entitled  to 
move  for  judgment,  as  in  case  of  a  nonsuit  under  the  stat.  14  6.  3,  c.  17.  Jones  v.  Gon- 
cannon,  3  Term  Rep.  661 ;  Shortbridge  v.  Hiem,  5  Term  Rep.  400;]  {1  Johns.  Ga. 
947,  BamU  v.  Forrester.}    |.ifiteV  tit.  yimmidi^ 

The  avowant,  being  in  nature  of  a  plaintiff^  need  not  aver  his  avowry 
with  an  hoc  pareius  est  verijicarey  more  than  any  other  plaintiff  need  aver 
his  count. 

Plow.  363. 

An  avowant  being  an  actor,  shall  not  have  a  protection  cast  for  him  more 
tiian  any  other  plaintiff. 
%  last  339. 

But,  though  an  avowry  be  in  nature  of  an  action,  yet  one  tenant  in  com- 
mon  may  avow  for  taking  cattle  dsonage^feasant. 

Cro.  Eliz,  630.  [But  see  esntr,  Lamshead  r,  Leale,  Sb  W.  Jenea,  353;  1  Roll. 
Abr.  330,  S.  G.,  and  Galley  v.  Sp^rman,  3  H.  Bl.  386.  He  cannot  avow  alone,  but 
most  also  Bake  cognisance  as  bailiff  of  his  companion.]    That  an  avowant  shidl  not 

have  a  duem  takt*    3  Bendl.  36* *    It  is  I>ali8on  not  Bendl. ;  and  there  said, 

that  avowant  shall  not  have  a  decern  Utkf  if  be  asaign  not  deftralt  m  the  plea,  aDtwid^ 
standing  he  be  actor ;  but,  if  the  avowant  purchase  the  umrtfacia»y  there  he  ahall  have 
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a  decern  take, — A  tales  may  be  ffranted  at  the  pxajrer  of  the  defendant  by  14  Cliz.  c.  9, 
why  then  shall  not  an  avowant  nare  iti 

II  Replevin  is  not  an  action  within  the  24  G.  2,  c.  44,  §  6,  protecting 

constables,  &c.,  acting  under  magistrates'  warrants,  from  any  action  till 

demand  made  of  the  warrant. 

Fletcher  ▼.  WUkms,  6  East,  283;  and  see  S  Black.  R.  1330,  overruling  Willos, 
R.  668.11 

Replevin  is  an  action  fomided  on  the  right,  and  difierent  from  (a)  tres- 
pass. 

Garth.  74;  Yelr.  148 ;  Hob.  16;  Cro.  Eliz.  799.  (a)  Different  from  a  writ  of  «ze- 
cation.  Garth.  380;  Ld.  Raym.  218.  Different  from  detinue.  Winch,  26.  /SRe- 
plevin  is  grounded  on  a  tortious  taking,  and  sounds  in  damages,  like  an  action  of  tres- 
pass.   Hopkins  y.  Hopkins,  10  Johns.  369.9f 

In  Finch  it  is  held,  that  when  in  the  pleadings  in  replevin  the  title  of 

the  lands  is  brought  in  question,  it  is  then  a  real  action ;  but  if  otherwise, 

that  it  is  a  personal  one.     But  this  distinction  has  of  late  been  exploded, 

and  it  is  now(6)  held,  that  as  no  lands  can  be  recovered  in  this  action,  it 

cannot,  with  any  propriety,  be  conradered  as  a  real  action,  though  the  title 

of  lands  may  incidentally  come  in  question,  as  it  may  do  in  an  action  of 

trespass,  or  even  of  debt,  which  are  actions  merely  personal,  (c) 

Finch's  Law,  316;  and  vide  Gomb.  476;  Fitzg.  109.  (6)  In  the  ease  of  Eaton 
y.  Southby.  M.  12  6.  2,  in  G.  B.  {Willes,  131,  S.  G.}  ||(c)  In  Pearson  v.  Roberts, 
Willes,  672,  Willes,  G.  J.,  said,  there  were  two  sorts  of  replevins:  one  only  to  have 
the  goods  again,  which  may  be  by  plaint  in  the  sheriff's  court,  or  a  mandatory  writ  to 
the  sheriff;  and  another,  by  way  ot  action,  in  order  to  recover  damages  only ;  but  this 
last  proceeding  is  not  discoverable  in  the  books.  See  6  East,  286,  where  the  principal 
point  in  Pearson  v.  Roberts'^as  overruled. || 

^It  seems  replevin  is  a  local  action. 

Williams  v.  Welch,  6  Wend.  290.gf 

(6)  The  different  Kinds  of  Replevins ;  and  herein  of  Replevin  by  Writ  at  Gommon 

Law,  and  by  Plaint  or  Act  of  Parliament. 

Replevin  may  be  made  either  bv  original  writ  of  replevin.at  common 
law,  or  by  plaint  by  the  statute  of  Marl.  52  H.  3,  c.  21. 

Go.  Lit.  145,  F.  N.  fi.  69.  )8ln  Pennsylvania,  there  is  but  one  kind  of  replevin, 
namely,  by  writ.    Weaver  v.  Lawrence,  1  Dall.  157.g^ 

By  this  statute  it  is  provided,  "  That  if  the  beasts  of  any  person  be  taken, 
and  wrongfully  withholden,  the  sheriff,  after  complaint  made  to  him  thereof, 
may  deliver  them  without  let  or  gainsaying  of  him  that  took  the  beasts,  if 
they  were  taken  out  of  the  liberties ;  and  if  the  beasts  were  taken  within 
any  liberties,  and  the  bailiff  of  the  liberty  will  not  deliver  them,  then  the 
sheriff  for  default  of  those  bailiffs  shall  cause  them  to  be  delivered." 

The  mischiefs  before  this  act  were  the  great  delay  and  loss  the  party  was 
at  by  having  his  beasts  or  ^oods  withholden  from  him ;  as  also  that  when 
cattle  were  distrained  and  impounded  within  any  liberty  that  had  return 
of  writs,  due  sheriff  was  obliged  to  make  a  warrant  to  the  bailiff  of  the 
liberty  to  make  deliverance.  There  was  another  mischief,  when  the  dis- 
tress was  taken  without  and  impounded  within  the  liberty;  to  remedy 
which, 
9  Inst.  139 ;  13  Go.  31. 

By  this  statute  the  sheriff,  upon  a  plaint  made  unto  hian  without  writ, 
may  -either  by  parol  or  precept  eommand  his  bailiff  to  deliver  the  beasts  (x 
goods,  that  is,  to  make  replevin  of  them.     By  these  words  {post  qmrimO" 
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rnam  sibifacV)  the  sheriff  may  take  a  plaint  out  of  the  county  court  and 
make  replevin  presently,  which  he  is  to  enter  in  the  court,  as  it  would  be 
inconvenient  and  against  the  scope  of  the  statute  that  the  owner,  for  whose 
benefit  the  statute  was  made,  should  tany  for  his  beasts  till  the  next  county 
court,  which  is  holden  from  month  to  month.  And  by  this  act  the  sheria 
may  hold  plea  in  the  county  court  on  replevin  by  plaint,  thou^  the  value 
be  of  20/.  or  above ;  and  yet  in  other  actions  he  shall  only  hold  plea  where 
the  matter  is  under  40^.  value. 
S  Inst  139;  Keb.  305;  Dalt.  Sh.  430. 

By  the  words  of  this  law,  si  averia  capiarU^y  vicecomes  post  querimordam 
sSn  jad^  deliberare  posset;  so  that  it  becomes  the  sheriff's  duty  upon  such 
complaint,  by  parol  or  by  precept  to  his  bailiff,  to  replevy  them,  which 
precept  may  be  given  before  any  county  court ;  but  such  plaint  is  afterwards 
to  be  entered,  and  as  holden  in  com.  by  the  party  who  made  the  complaint, 
and  not  by  the  sheriff.     [Sed  qtuere9] 

Com.  591. 

||Neither  the  removal  of  the  distress  from  the  premises,  nor  the  appraise* 
ment,  takes  away  the  right  to  replevy;  but' the  tenant  may  replevy  at  any 
time  until  the  sale. 

Jacob  V.  King,  5  Taunt.  451. || 

(C)  Replevins,  out  of  what  courts  and  by  what  authority  they  issue ;  and  herein  of  the 
power  and  duty  of  the  sheriff,  ||and  of  replevins  for  distresses  under  statutes.] 

Replevins  by  writ  issue  (a)  properly  out  of  the  courts  of  K.  B.  and  C.  B. 
at  Westminster,  and  are  returnable  into  such  courts. 
Dyer  246.    (a)  Lies  by  writ  in  the  Cinque  Ports.    F.  N.  B.  67;  Reg.  Biev.  79. 

Replevins  by  plaint  are  made  by  the  sheriff  by  force  of  the  above-men- 
tioned statute  of  Marlb.,  (52  H.  3,  c.  21,^  by  which  he  is  directed,  upon 
complaint  made  to  him  by  the  party  that  nis  goods  or  catde^  are  distrained, 
to  command  his  bailiff,  (which  may  be  by  parol  or  precept,)  to  make  deli- 
verance.    This  plaint  may  be  taken  at  any  time,  as  well  out  of  as  in  court 

Bro.  JRqi.  pi.  40;  Co.  Lit  145;  2  Inst.  139. 

Also,  it  hath  been  a^eed  that  the  hundred  court,  and  (&)  other  courts  of 
lords  of  manors,  may  by  prescription  hold  plea  in  replevin,  and  so  may  in- 
cidentally have  power  to  replevy  goods  or  catde  taken ;  but  that,  it  seems, 
must  be  by  process  of  the  court  after  a  plaint  entered,  but  not  by  a  parol 
complaint  out  of  court. 

Garth.  380.     (6)  Replevin  lies  by  plaint  in  London.    3  Lil.  Reg.  657. But  where 

on  a  phiries  to  the  sheriffs  of  London,  they  returned  the  custom  of  the  city,  that  reploTin 
ought  to  be  made  in  the  sheriff's  court  there,  and  not  by  the  king's  writ,  an  attaenment 
was  granted ;  for  they  cannot  oust  the  king's  courts  of  their  costoms,  though  confirmed 

by  act  of  parliament.    Dyer,  345 ;  F.  N.  B.  68. By  the  usage  in  Northamptonshire, 

in  the  absence  of  the  sheriffs,  bailiff,  &c.»  the  frank-pledge  may  make  deliverance  by  re- 
plevin.   3  Inst.  1 39.— -Replevin  does  not  lie  in  the  Marshalsea  court.    1 0  Go.  74.—- 

Nor  in  the  court  of  Ganterbury.    3  Keb.  573. ^Whether  to  the  court  of  Haliftx,  qu,  f 

3  Keb.  550. 

And  therefore  where  in  trespass  for  taking,  &c.,  the  defendant  justified 
that  the  place  where,  &c.,  was  a  hundred,  and  time  out  of  mind  had  a  court 
of  all  actions,  replevins,  &c.,  grantable  mot  ouJt  of  court,  and  that  a  reple- 
vin was  granted  to  him  by  the  steward  out  of  court,  virtute  cujuSy  &c. ;  the 
auestion  was,  if  good  or  not?  And  the  reason  of  die  doubt  was,  because 
le  county  court  could  not  hold  plea  in  replevin  at  common  law,  but  were 
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enabled  by  the  statute  of  Marlebridge,  which  extends  not  to  the  hundred 
court,  which  is  a  court  derived  out  of  the  county  court.     But  per  cwr.  clearly, 
supposing  they  may  grant  them  in  court,  yet  they  cannot  prescribe  to  grant 
^them  ovi  o/*  court. 

2  Salk.  580.  [The  different  reports  of  the  case  of  Hallet  v.  Birt  do  not  agree  as  to 
the  opinion  of  the  court  upon  this  point.  Cartbew's  report  is  stated  in  the  passage  im- 
mediately preceding.  The  langniage  of  the  court  in  13  Mod.  120»  is  this  .-—Suppose 
the  hundred  court  miffht  hold  plea  of  replevin,  which  is  hard  to  imagine,  yet  it  must  be 
as  a  court;  and  asked  how  a  thing  can  be  grafted  on  a  prescription  which  had  its  ori- 
ginal by  act  of  parliament :  and  gave  judgment  for  the  plaintiff.  Skin.  674,  S.  C. 
adjudged  for  the  plaintiff;  because  the  defendant  havingr  shown  the  property  in  a 
stranger,  the  plea  amounts  to  the  general  issue ;  and  though  a  hundred  court  may  hold 
plea  m  replevin,  this  ought  to  be  in  court  and  not  out  of  court.  S.  C  5  Mod.  253,  ac- 
cordingly ;  and  per  cur. — ^It  is  true,  all  these  courts  do  hold  plea  in  rejplevins,  but  it  is 
illegal ;  for  the  party  ought  to  go  to  the  sheriff  for  the  purpose,  whose  court  is  in 
nature  of  a  court-baron.  Therefore  this  custom  was  holden  to  be  void,  as  against 
law  and  reason.  And  so  the  plaintiff  had  judgment,  the  plea  being  naught.  1  Lord 
Ra3rni.  319,  S.  C,  saith,  that  after  several  arguments  at  the  bar  it  was  resolved,  that 
since  the  sheriff  could  not  replevy  by  plaint  at  the  common  law,  but  by  writ  only,  and 
that  in  his  county  court,  the  hundred  court,  which  derives  its  authori^  from  the  county 
court,  cannot  do  it  by  prescription.  And  the  statute  of  Marlebridge  does  not  extend  to 
the  hundred  court ;  therefore  this  replevin  granted  out  of  this  court  is  ill,  especially  be- 
ing granted  by  the  steward,  who  is  not  a  judge  of  the  court;  and  the  usage  in  such 
ease  will  not  alter  the  law ;  therefore  judgment  was  given  for  the  plaintiff.] 

||However,  where  the  assignee  of  a  replevin  bond,  taken  by  the  mayor 
of  a  city,  did  not  show  in  his  oeclaration  any  custom  for  the  mayor  to  ^rant 
replevins  or  to  take  bond,  and  did  not  show  that  the  plaint  was  made  in 
court ;  it  was  held,  that  these  were  no  objections  to  the  declaration  even  on 
special  demurrer,  since  the  mayor  might  bv  legal  possibility  have  had  full 
power  to  do  all  he  did ;  and  the  case  of  ELallet  v.  Byrt  was  held  to  apply 
only  to  replevins  in  hundred  courts. 
Wilson  V.  Hobday,  4  Maul.  &  S.  130.Q 

The  sheriff  is  obliged  to  grant  replevins  in  all  cases  where  they  are  al- 
lowed by  law,  and  the  officer,  who  takes  the  goods  by  virtue  of  a  replevin 
issuing  for  what  cause  soever,  is  not  liable  to  an  action  of  trespass,  unless 
the  party  in  whose  possession  the  goods  were  claims  property  in  them. 
And  note,  that  in  all  cases  of  misbehaviour  by  the  sherifi  or  other  officers, 
in  relation  to  replevins,  they  are  subject  to  the  control  of  the  king's  superior 
courts,  and  punishable  by  attachment  for  such  misbehaviour. 

Garth.  381. 

I|But  the  courts  will  not  grant  an  attachment  against  the  sheriff  or  officer 

for  not  taking  a  replevin  bond,  or  for  taking  one  with  insufficient  sureties, 

but  will  leave  the  party  to  his  remedy  by  action  or  scire  facias;  for  as  the 

taking  the  bond  is  directed  by  act  of  parliament,  (11  Geo.  2,  c.  19,  §23,) 

and  not  by  the  court,  the  neglect  to  do  so  is  not  a  contempt. 

Twells  V.  Colville,  Willes,  R.  376 ;  Rex  v.  Lewis,  3  Term  R.  617 ;  Tesseyman  v. 
Gildart,  1  New  R.  393,  which  seems  to  overrule  Richards  v.  Acton,  Black.  R.  1330. 

And  the  court  will  not  on  motion  order  the  sheriff  to  enter  a  plaint  in  re- 
plevin in  the  county  court.     Qu.  Whether  a  mandamus  would  be  granted.^ 
Ex  parte  Boyle,  3  Dow.  &  Ry.  13.|| 

And  though  the  sheriff  may  grant  replevins  by  plaint,  and  may  proceed 
thereon  in  the  county  court,  yet  if  any  thing  touching  the  freehold  come  in 
question,  or  ancient  demesne  be  pleaded,  the  sheriff  can  proceed  no  further; 

VoL.vra.— 67  2y 
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nor  can  any  such  proceedings  be  carried  on  in  the  hundred  court,  court- 
baron,  or  any  oth^r  court  claiming  a  jurisdiction  herein  by  prescription. 
4  H.  6,  30;  S  H.  7,  6 ;  Co.  Lit  145. 

So,  when  the  king  is  party,  or  the  taking  is  in  right  of  the  crown,  in 
these  cases  the  sheriff  is  to  surcease. 

Bro.  tit.  Repl.  pi.  33 ;  Brown.  33.  [Vide  Bn>.  tit.  Bepl.  pi.  51,  conlr.  And  a  reple- 
Tin  lies  against  tne  king,  if  goods  be  in  his  hands.  Per  Hide,  to  the  Lords,  3  Rush. 
1361.  Bat,  if  a  distress  is  taken  opon  a  fee-farm  rent  or  other  duty  to  the  crown,  it  is 
considered  as  a  contempt  to  replevy ;  and  an  attachment  will  isSae  open  it.  Rex 
▼•  Oliver,  Banb.  14.  And  if  a  man  at  this  day,  there  being  a  seizure  in  order  to  con- 
demnation, were  to  presome  to  replevy  the  goods,  it  woald  m  a  contempt  of  the  Coart 
of  Excheqaer,  for  which  an  attachment  would  be  granted  instantly.  Pgt  Eyre,  C.  B. 
Anstr.  313.] 

It  was  ruled  in  the  case  of  one  Bradshaw,  that  when  an  act  of  parlia- 
ment orders  a  distress  and  sale  of  goods,  this  is  in  nature  of  an  execution, 
and  replevin  does  not  lie  :  but,  if  the  sheriff  grants  one,  yet  it  is  not  such 
a  contempt  as  to  grant  an  attachment  against  him.(a)  And  Powell,  J.,  said, 
he  remembered  a  case  in  the  Exchequer,  where  a  distress  was  taken  for  a 
fee-farm  rent  due  to  the  king,  yet  upon  debate  in  the  court  no  attachment 
was  granted  ,(&)  though  it  was  m  the  king's  case. 

T.  13  W.  3,  in  C.  B.,  Bradshaw's  case.  Vide  14  Car.  3,  c  13.  (a)  Sed  vide  peui. 
1(b)  But  now  in  such  cases  it  is  considered  as  a  contemjpt  for  a  party  to  replevy ;  and 
an  attachment  will  issue  upon  it.  Rex  r.  Oliver,  Bunb.  14;  Anstr.  313,  S.  C.  cited 
by  Eyie,  C.  B.] 

[If  a  jupmor  jurisdiction  award  an  execution,  it  seems  that  no  replevin 
lies  for  the  goods  taken  by  the  sheriff  by  virtue  of  the  execution  ;  and  if 
any  person  ^ould  pretend  to  take  out  a  replevin,  and  execute  it,  the  court 
would  commit  him  for  a  contempt  of  their  jurisdiction,  because  by  eveiy 
execution  the  goods  are  in  the  custody  of  the  law,  and  the  law  ought  to 
gruard  them  :  and  it  would  be  troubling  the  execution  awarded  if  the  party 
on  whom  the  money  was  to  be  levied  ^ould  fetch  back  the  goods  on  a  re- 
plevin. And  therefore  the  courts  construe  such  endeavours  to  be  a  con- 
tempt of  their  jurisdiction,  and  upon  that  account  commit  the  offender. 
But  if  any  iriferior  jurisdiction  issues  an  execution,  a  replevin  will  lie  for 
the  goods  taken  by  that  execution  ;  because  the  inferior  jurisdiction  beine 
restrained  within  particular  limits,  ite  officer  who  took  the  goods  is  obli^d 
to  show  that  he  took  the  goods  within  those  limits,  and  uiat  the  inferior 
court  which  issued  the  execution,  did  not  exceed  their  authority  in  issu- 
ing it ;  Ijbesides,  an  inferior  court  of  record  cannot  commit  for  contempt 
out  of  court.(c)|| 

Gilb.  Replev.  161.  {(e)  But,  with  gnneat  deference  to  so  high  an  authority  as  Lord 
C.  B.  Gilbert,  the  two  reasons  given  for  the  latter  position  by  no  means  warrant  it 
His  first  reason  fails  if  the  officer  took  the  goodB  within  the  limits  of  the  particular 
jurisdiction,  and  if  the  inferior  court  did  not  exceed  their  authority  in  issuing  the  execu- 
tion— in  short,  if  it  be  a  legal  execution  regularly  executed.  And  with  regard  to  the 
second  reason,  it  does  not  follow,  because  an  inferior  court  cannot  commit  for  a  con- 
tempt out  of  court,  that  therefore- a  replevin  will  lie.  The  want  of  authority  to  inflict 
one  particular  (and  that  an  extraordinary)  punishment  for  doing  the  thing,  does  not 
prove  that  the  thing  itself  may  be  legally  done.  The  only  authority  cited  by  Gil- 
bert in  support  of  this  opinion  is  the  case  of  Aylesbury  v.  Harvey,  3  Lev.  204 ;  of 
which  it  is  sufficient  to  observe,  Ist,  that  this  question  was  neither  agitated  at  the  bar, 
nor  decided  by  the  bench ;  and,  Sdly,  that  the  judgment  of  the  court  was  against  the 
plaintifif  in  replevin.  But  in  opposition  to  this  opinion  may  be  placed  Bradshaw*8 
case,  T.  12  W.  3,  anie;  R.  Y,  The  Sheriff  of  Leicestershire,  1  Barnard.  B.  R.  110; 
R.  V.  Monkhouse,  3  Stra.  1184.  and  R.  v.  Burchett,  Ibid.,  note  (1),  in  which  it  was 
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deelded,  that  where  an  aot  of  parliament  orders  a  distress  and  sale  of  ffoods,  it  is  in  the 
nature  of  an  execution,  and  a  replevin  does  not  lie ;  and  in  two  of  which  cases  an  at- 
tachment was  grnmted,  in  the  one  against  the  sheriff,  and  in  the  other  against  the  party 
replevying ;  and  in  R.  v.  Burchett,  from  a  MS.  note,  it  is  said,  •*  The  ground  of  the  de- 
cision was,  that  the  conviction  was  conclusive,  and  its  legality  could  not  be  Questioned 
in  a  replevin.'*  In  Milward  v.  Caffin,  2  Black.  Rep.  1330,  (/xw/  in  text,)  the  special 
Jurisdiction  which  was  given  to  the  justices  of  the  peace  by  the  statute  43  Eliz.  c.  3, 
and  17  Geo.  3,  c.  38,  was  exceeded^  and  the  goods  were  not  in  contemplation  of  law 
taken  under  an  execution ;  and  in  Pritchard  v.  Stevens,  6  Term  R.  533,  [pod  in  text,) 
the  court  merely  refused  to  quash  the  proceedings  on  a  summary  application,  leaving  it 
to  defendant  to  ^ut  his  objection  in  a  formal  manner  on  the  record ;  and  see  more  re- 
cent cases  stated  in  the  text,  which  confirm  Bradshaw's  case,  and  the  cases  in  Barnard- 
iston  and  Strange  cited  above.  || 

II  However,  replevin  does  not  lie  for  goods  distrained  on  a  conviction  for 
deer-stealing,  or  for  an  offence  against  the  game  laws ;  and  if  the  sheriff 
or  officer  grant  it,  an  attachment  will  go  against  him. 

Rex  V.  Monkhouse,  3  Stra.  1184 ;  Rex  v.  Borchett,  Ibid.,  note  (1)  ;  8  Mod.  308.g 

[But  when  justices  eacceed  the  special  jurisdiction  given  to  them  by  a 
particular  statute,  the  ^oods  which  have  been  distrained  in  consequence 
of  such  excess  of  jurisaiction  may  be  replevied,  even  though  the  court  of 
appeal  has  confined  the  warrant  of  distress.  As,  where  a  distress  was 
taken  for  a  poor's  rate  for  lands  not  in  the  occupation  of  the  plaintiff,  the 
court  held,  notwithstanding  the  sessions  on  appeal  had  confirmed  the 
rate,  that  the  distress  was  replevisable,  because  the  determining  that  a  man 
may  be  assessed  for  what  he  does  not  occupv,  was  an  excess  of  the  juris- 
diction given  by  the  43  Eliz.  c.  2,  and  17  G.  2,  c.  38. 

Milward  v.  Caffin,  3  BI.  Rep.  1330.]     {See  5  Bos.  &  Pul.  399,  Fenton  v.  Boyle.} 

jjBut  where  a  magistrate  acts  wUfAn  ?ds  jurisdictum  in  ordering  a  distress, 
his  decision  cannot  be  questioned  in  an  action  of  replevin.  Therefore  re- 
plevin does  not  lie  for  a  distress  made  under  a  magistrate's  warrant  on  the 
statute  of  labourers,  (20  G.  2,  c.  19,)  for  a  sum  adjudged  by  the  magistrate 
to  be  due  for  wages  from  the  plaintiff  to  a  labounng  servant ;  for  t£e  ma- 
gistrate is  acting  within  his  junsdiction. 

Wilson  V.  Weller,  1  Bro.  &  B.  57. 

■ 

So,  also,  where  a  statute  declares  that  the  decision  of  commissioners 
thereby  appointed  shall  be  final,  that  decision  cannot  be  questioned  in  an 
action  of  trespass  for  distraining,  and  the  same  objection  would  apply  to 
an  action  of  replevin. 

£8rl  of  Radnor  v.  Reeve,  3  Bos.  &  P.  391 ;  and  vide  Willes,  R.  668 ;  1  H.  Bl.  68.) 

[It  hath  been  said,  that  goods  taken  under  a  warrant  of  distress  granted 
by  commissioners  of  sewers,  cannot  be  replevied  by  the  sheriff,  at  least, 
whilst  in  the  hands  of  the  officer.  But  this  opinion  hath  been  doubted  of 
bv  very  high  autiiority.  And  where  ^ods  so  taken  had  been  actually  re- 
plevied, and  the  proceedings  in  replevin  had  been  removed  into  the  Kmg's 
Bench,  that  court  refused  to  quash  the  proceedings  in  a  summary  way,  but 
left  it  to  the  defendant  in  replevin  to  put  his  objection  on  the  record. 
Callis,  195,  7, 300 ;  Pritchard  v.  Stevens,  6  Term  R.  533.] 

5 So  also  where  replevin  was  brou^t  for  soods  levied  under  a  warrant 
istress  for  an  assessment  made  by  a  special  sessions,  under  the  highway 
act,  13  Greo.  3,  c.  78,  on  the  ground  of  the  premises  for  which  the  plain- 
tiff was  assessed  being  situate  without  the  township  liable  to  repair  the 
road,  the  court  refused  to  set  aside  the  proceedings.    But  these  cases  are 
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not  authorities  that  replevin  was  maintainable,  but  only  that  the  court  will 
not  summarily  interfere. 
Fenton  t.  Boyle,  9  New  R.  399.|j 

And  for  the  greater  ease  in  bringing  replevins,  and  as  a  duty  incumbent 
on  the  sheriff,  it  is  enacted,  bv  the  1  &  2  Ph.  &  Mar.  c.  18,  <<  That  the 
sheriiT  shall,  at  his  first  coun^  day,  or  within  two  months  after  he  receives 
the  patent,  depute  and  proclaim  in  the  shire«town  four  deputies  to  make 
replevins,  not  dwelling  above  twelve  miles  distant  firom  one  anoither,  on 
pam  to  forfeit  for  eveiy  month  he  wants  such  deputy  or  deputies  5/.,  to  be 
divided  between  the  lang  and  the  prosecutor." 

||If  a  replevin  is  granted  by  a  deputy  not  appointed  according  to  this 
act,  it  is  a  ground  for  a  prohibition  to  the  sheriff  to  restrain  him  from  pro- 
ceeding in  the  replevin  suit.  No  fees  are  given  by  the  statute  to  the  de- 
puty or  replevin  clerk,  but  he  may  sue  for  a  reasonable  remuneration^ 

Griffiths  ▼.  Stephene,  1  Chitt.  R.  196;  Brandon  ▼.  Hubbard,  4  Moo.  367;  S.  C. 
9  Bro.  &  B.  11 ;  tor  the  deputation  see  Wilkineon  on  Replev.  Prae.  Form,  1.] 

0  An  action  of  replevin  for  a  vessel  will  not  lie  in  a  court  of  common 
law,  after  a  decree  of  condemnation  as  prize  by  a  court  of  admiralty 
W.  B.  y.  Latimer,  4  Dall.  Appt  i. 

A  suit  in  a  state  court  by  replevin,  cannot  supercede  the  right  of  a  court 
of  admiralty  to  proceed  in  rem,  to  enforce  a  lien  against  property  which 
is  within  the  jurisdiction  of  the  admiralty. 

Certain  Logs  of  Mahogany,  3  Sumner,  669. 

Where  a  marshal  of  the  United  States,  by  virtue  of  9Lfieri/acia$^  issued 
out  of  a  district  court  of  the  United  States  a^nst  A,  B,  and  C,  upon  A 
judgment  in  favour  of  the  United  States,  agamst  them,  seized  upon  the 
property  of  D,  heldy  that  replevin  might  be  maintained  in  a  state  court  by 
D  against  the  marshal,  though  in  seizing  the  property,  the  mar^al  acted 
under  the  authority  of  the  district  attorney  of  the  United  States ;  and  the 
state  courts  have  jurisdiction  in  such  a  case. 

Bmen  ▼•  Ogden,  6  Halst  37O.0( 

(D)  Of  the  Pledges  in  Replevin,  and  the  Proceedings  against  them. 

When  the  sheriff  makes  replevin,  he  ought  to  take  two  kinds  of  pledges, 
pkgii  de  prosemiendoy  by  the  common  law,  and  pl^i  de  rdumo  tuAmdo, 
by  3ie  statute  of  West.  2,  (13  Ed.  1,  stat.  1,)  cap.  2,  by  which  it  is  provided, 
^'  That  sheriffs  or  bailiffs  from  thencefordi  shall  not  only  receive  of  the 
plaintiff  pledges  for  the  pursuing  of  the  suit,  before  they  make  deliverance 
of  the  distress,  but  also  for  the  return  of  the  beasts,  if  return  be  awarded ; 
and  if  any  take  pledges  otherwise,  he  shall  answer  for  the  price  of  the 
beasts,  and  the  lord  mat  distrains  shall  have  his  recoveiy  by  writ,  that  he 
shall  restore  to  him  so  many  beasts  or  catde ;  and  if  the  bailiff  be  not  able 
to  restore,  his  superior  shall  restore." 

1  Inst.  S40;  Dalt  Sh.433;  Hatt.  77. 

In  the  construction  hereof,  the  following  cases  have  been  ruled,  and 
opinions  holden. 

That  if  the  sheriff  returns  insufficient  pledges,  he  shall  answer  according 
to  the  statute ;  for  insufficient  pledges  are  no  pledges  in  law ;  and  such 
pledges  must  not  only  be  sufficient  in  estate,  viz.,  capable  to  answer  in 
Aralue,  but  likewise  sufficient  in  law,  and  under  no  incapacity ;  and  there- 
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fore  infants,  feme  coyerts,  persons  outlawed,  &c.,  are  not  to  be  taken  as 
pledges,  nor  are  persons  politic,  or  bodies  corporate. 

Co.  Lit  145;  3  Inst.  340;  10  Co.  103.  /0  Oxley  ▼.  Cowperthwaite,  1  Dall.  349; 
Peaice  t.  HmnphrBys,  14  S.  &  R.  33 ;  Murdoch  v.  Will,  1  Dall.  866.^ 

In  replevin  the  sheriff  did  not  return  any  pledges,  and  after  issue  joined 
and  found,  it  was  mored,  if  they  could  be  put  in  by  the  court  after  verdict ; 
and  the  court  held  they  mi^t,  notwithstanding  the  said  statute  of  Westm.  2, 
(13  £d.  1,  St.  1,)  as  before  that  statute  the  court  might  take  pledges  on 
the  omission  of  the  sheriff.  And  a  diversity  was  taken  between  pledges 
for  prosecuting,  which  were  at  common  law,  and  pro  retumo  fiabendo  given 
by  this  statute ;  and  the  court  held,  that  though  upon  the  default  of  the 
sheriff  he  was  subject  to  the  actions  of  the  party,  that  yet  the  taking  of 
pledges  by  the  court  did  not  make  the  judgment  erroneous. 

Noy.  156;  T.  4  Car.  1. 

A  replevin  by  plaint  was  sued  in  the  sheriff's  court  in  London,  and 
pledges  were  found  de  retumo  habendo  si,  &c.,  this  plaint  was  removed 
according  to  their  custom  into  the  Mayor's  court,  and  after  into  the  Kind's 
Bench  by  certiorari^  and  there  oyer  of  the  certiorari  being  demanded,  the 
party  declared  in  B.  R.  Upon  this  a  return  was  awarded,  and  upon  an 
elangat^  returned  a  scire  /ados  went  against  the  pledges  in  the  sheriff's 
court  of  London.  Upon  a  demurrer,  the  question  was,  whether  this  case 
being  removed  by  a  certiorari^  the  pledges  in  the  inferior  court  are  dis- 
charged, or  whether  they  remain  liable  to  be  charged  by  this  scire  facias  ? 
The  court  was  inclined  to  be  of  opinion,  that  the  pledges  are  not  dis- 
charged, for  the  mischief  that  might  ensue ;  for  then  the  plaintiff  might 
bring  a  certiorari^  and  the  defendant  would  lose  his  pledges ;  and  on  the 
other  side,  they  doubted  whether  the  principal  be  in  court  but  at  his  plea- 
sure, and  that  he  is  not  demandable,  and  cannot  be  nonsuited.  But  after- 
wards at  another  day  it  was  adjudged,  that  the  pledges  were  not  dis- 
charged. ' 

Skin.  344,  pi.  9;  3  Show.  431,  pi.  388;  Comb.  1,  3;  3  Mod.  56,  S.  C. 

In  case  the  plaintiff  declared  that  he  distrained  for  7/.  10^.  rent,  reserved 
on  a  lease,  and  that  the  defendant  delivered  the  cattle  without  taking 
pledges ;  to  which  the  defendant  pleaded,  that  the  plaintiff  in  the  replevin 
delivered  to  him  3/.  10s,  for  pledges,  which  he  accepted;  and  on  demur- 
rer, the  court  held,  that  pledges  being  to  be  found  to  answer  the  party,  if 
he  had  good  cause  of  avowry,  and  to  be  answerable  for  the  amercement  to 
the  king,  if  he  be  nonsuited,  or  if  it  be  found  against  him ;  the  taking  of 
money  for  a  pledge  was  not  lawful ;  and  that  although  he  might  take 
money  for  pleads,  yet  he  ought  not  to  accept  less  than  the  plaintiff's  de- 
mands ;  on  which  account  the  court  likewise  held  the  plea  vicious.  But 
they  agreed,  that  if  the  mayor  had  taken  but  one  pledge,  (if  he  had  been 
sufficient),  it  had  been  well  enough.* 

Cro.  Car.  446;  Jon.  378,  S.  C.  Moyser  v.  Gray,  Mayor  of  Beverly.  *0n  a  aetVe 
/aeuifl  against  a  sheriff  for  not  taking  pledges,  he  must  plead  ad  idem,  Hayn  v.  Biggs, 
Fort.  331. 

But  it  hath  been  adjudged,  that  a  bond  taken  by  the  sheriff,  conditioned 
that  if  the  party  applyuig  for  the  replevin  should  appear  at  the  next  county 
court,  &c.,  and  prosecute  his  action  with  effect,  and  should  make  return 
of  the  thing  replevied,  if  return  should  be  adjudged,  and  save  the  sheriff 
harmless,  £c.,  was  good  in  law,  and  agreeable  to  the  intention  of  the  statute 

2y2 
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of  Marleb.  (62  H.  3,  c.  21),  which  requires  pledges  or  sureties,  of  whidi 
nature  the  obligors  are.  And  this  method  of  taking  bond  instead  of 
pledges  was  said  to  be  of  ancient  usage ;  and  diat  in  the  old  books  phgi 
signified  the  same  as  sureties ;  and  that,  there  being  a  premier  remedy  on 
such  bond,  it  differed  from  the  above  case  in  Cro.  Car.  of  taking  a  deposit 
or  sum  of  money.  But  the  court  agreed,  that  at  common  law  this  bond 
had  been  void,  because  it  had  been  to  save  the  sheriff  harmless  in  maldnK 
replevin  by  plaint,  which  it  could  not  have  done  before  the  statute  of 
Marleb. 
Ld.  Ray m.  978 ;  d  Lutw.  686,  Blakitt  ▼.  Crisaop. 

If  in  replevin  in  an  inferior  court,  the  condition  of  the  bond  isjtfhe 

prosecute  fas  suU  commenced  with  ^eci  in  the  court  of ,  and  do  tnake 

return^  4rc.,  if  a  return  be  adjudged  by  laWy  and  it  happens,  that  the  plain- 
tiff hath  judgment  in  the  court  below,  which  is  afterwards  reversed  on  a 
writ  of  error  in  B.  R.  in  such  case,  unless  the  party  makes  a  return,  he 
forfeits  his  bond ;  for  though  he  had  judgment  in  the  court  below,  yet  tbe 
words,  if  he  prosecute  his  suit  commenced^  &c.,  extend  to  the  prosecution 
of  the' writ  of  error,  which  is  part  of  the  suit  commenced  in  the  court  below. 
And  in  this  case,  the  taking  of  such  bond  was  held  to  be  (a)  lawful,  and 
said  to  be  the  common  practice. 
Garth.  348 ;  Show.  400,  S.  C.  Chapman  t.  Butcher,  (o)  Fita.  158 ;  Fortese.  R.  309, 910. 

In  debt  upon  a  replevin-bond  taken  by  the  sheriff,  conditioned  that  if 
C  B  appear  at  the  next  county  court,  and  prosecute  with  effect  for  taking, 
&c.,  and  make  return,  &c.,  if  return  be  adjudged,  and  save  harmless  the 
sheriff,  &c.,  then,  &c.,  the  defendant  after  oyer  pleaded,  that  at  the  next 
county  court,  tent,  tali  die^  he  did  appear,  ana  prosecuted,  &c.,  until  it  was 
removed  by  recordarij  and  did  save  harmless  the  sheriff,  but  did  not  say 
that  no  return^  habend?  was  adjudged.  Upon  demurrer,  the  court  inclined 
for  the  plaintiff;  for  the  defendant  should  have  said,  that  no  return  was  ad- 
judged at  all ;  and  though  he  prosecuted  to  the  recordarij  yet  return^  Ai- 
oen^  mi^t  be  adjudged  afterwards ;  and  the  condition  goes  to  any  adju- 
dication of  retum.fi) 

Comb.  998,  Lane  y.  Fonlk.  (6)  In  debt  on  a  replevtn-bond,  it  is  a  bad  vlea,  that  d^ 
fendant  appeaj«d  at  the  county  court ;  he  moat  follow  it,  wherever  removeo,  to  the  ead 
of  the  cause.  Anon.,  Fort.  909;  Nichols  y.  Newman,  Fort.  361. — ^In  debt  on  a  reple- 
vin-bond, that  he  had  performed  all  conditions  is  a  bad  plea;  he  should  plead  be  did 
indemnify.  Lutwydge  v.  Jameson,  Fort.  910. — ^If  debt  is  brought  on  a  replevin-boDd 
for  not  prosecntingr  in  the  county  court  with  effect,  and  plaintiff  replies,  he  (present  de- 
fendant} removed  it  by  rttttrdan  into  C.  B.  and  was  there  nonsuited,  the  replieatioD 
is  well.    Vaoghan  y.  Norris,  Ca.  temp.  Hardw.  1S7. 

An  action  was  brou^t  upon  a  bond  in  replevin  to  prosecute  his  suit  with 
effect,  and  also  to  make  return,  &c.,  the  defendant  pleaded,  that  EG  ^^ 
levy  a  plaint  in  replevin  in  the  court  before  the  steward  of  Westminster, 
and  that  afterwards,  and  before  the  suit  was  determined,  viz.,  <m  such  a 
day,  &c.,  E  G  died,  per  quod  the  suit  abated ;  the  plaintiff  replied,  g^ 
bene  et  verum  esty  that  E  G  levied  such  a  plaint  against  the  defendant,  who 
immediately  afterwards  exhibited  an  Englirii  bill  in  the  excheouer  against 
the  plaintiff  in  that  suit,  and  by  injunction  hindered  the  proceedings  below 
until  such  a  day,  &c.,  on  which  tihe  said  £  G  died ;  so  that  be  did  not 
prosecute  his  suit  with  effect.  Upon  a  demurrer  to  this  replication  the  de- 
fendant had  judgment ;  (orper  Holt,  Ch.  J.,  this  was  a  prosecution  "^ 

effect,  because  there  was  neither  a  nonsuit  nor  verdict  against  £  G. 
Garth.  519,  Duke  of  Ormond  v.  Bierly. 
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{To  an  action  of  debt  on  a  replevin-bond,  the  condition  of  which  vras, 
that  if  the  plaintiff  in  replevin  should  prosecute  his  writ  to  final  judgment, 
pay  such  damages  and  costs  as  shall  be  adjudged  against  him,  and  return 
the  cattle,  then,  &c.,  the  defendant  pleacis  that  there  has  been  no  final 
judgment,  that  he  should  return  the  cattle,  or  that  he  should  pay  damages 
or  costs.  And  the  plea  was  adjudged  bad,  as  one  part  of  the  condition 
was  that  the  plaintiff  in  replevin  should  prosecute  his  suit  to  final  judgment, 
and  in  the  bar  he  did  not  allege  that  he  prosecuted  his  replevin,  nor  plead 
any  excuse  or  justification  for  not  doing  it 
9  Mass.  T.  Rep.  518,  Lindsay  v.  Blood. 

^If  goods  taken  in  execution  or  attached  are  in  fact  replevied  and  taken 
firom  the  custody  of  the  oflBcer,  whetiier  by  right  or  wrong,  the  plaintiff  in 
replevin  and  his  sureties  are  answerable  on  the  replevin-bond,  and  cannot 
be  admitted  to  say  in  their  defence  that  the  writ  was  issued  and  executed 
contrary  to  law. 

3  Mass.  T.  Rep.  303,  Fragg  v.  Tyler. 

In  an  action  on  the  replevin-bond,  after  the  writ  de  retomo  habendo  has 
been  returned  elangatury  the  defendant  cannot  give  eridence  that  the  goods 
had  been  tendered  to  the  plaintiff,  and  therefore  that  the  condition  of  the 
bond  had  been  performed ;  for  the  sheriff's  return  cannot  be  contradicted. 

1  Dall.  439,  Phillips  y.  Hyde. 

The  jury  in  such  an  action  may  and  ought  to  include  in  their  verdict 
the  costs  which  accrued  on  the  replevin. 
1  Dall.  439,  Phillips  v.  Hyde.} 

In  an  action  upon  a  replevin-bond,  common  bail  shall  be  filed. 
Salk.  99,  pi.  8. 

There  are  two  sorts  of  pledges,  plegii  de  prosequendo  and  pl^i  de  rdumo 
habendo  ;  the  pledges  of  prosecuting  were  at  common  law,  but  those  de  re- 
tumo  /uAendo  were  appointed  by  West.  2,  (13  Ed.  1,  st.  1,)  c.  2,  by  which 
statute  an  action  lies  against  the  sheriff  if  he  omits  to  take  pledges,  or  if  he 
takes  those  that  are  insuJBBcient ;  for,'  the  party  may  have  a  scire  /aeias 
against  the  pledges,  where  the  suit  is  in  any  court  of  record.  And  though, 
in  the  county  court,  &c.,  a  scire Jiicias  will  not  lie  against  the  pledges,  be- 
cause these  are  not  courts  of  record,  and  every  scire Jacias  ought  to  be 
grounded  on  a  record,  yet,  there  the  party  may  hare  a  precept  in  nature 
of  a  scire  facias  against  the  pledges. 

Ld.  Raym,  278 ;  per  Holt,  Ch.  J. ;  and  vide  Comb.  1,3;  Com.  593.  [And  not  otlj 
the  sberin  but  the  under-sheriff,  and  the  replevin-clerk,  are  responsible  for  the  suffi- 
ciency of  the  sureties.  Richards  v.  Acton,  3  Bl.  Rep.  1 130.]  {See  4  Bos.  &  Pul.  393, 
Tesseyman  v.  Gildart} 

An  action  on  the  case  was  brought  against  a  sheriff  for  taking  insufficient 
pledges  upon  a  replevin ;  to  which  he  pleaded  not  ^ilty,  and  a  verdict 
being  found  against  him,  and  judgment  given  thereon  m  the  court  of  C.  B., 
on  a  writ  of  error  in  B.  R.  it  was  objected,  1st,  that  an  action  on  the  case 
was  not  the  proper  remedy ;  2dly,  supposing  such  action  lay,  that  there 
ought  to  have  been  a  sdre/acias  first  sued  out  a^nst  the  pledges.  As  to 
the  first  the  court  held,  that  the  party  distraining  has  by  the  statute  of 
West.  2,  (13  £d.  1,  st.  1,)  an  interest  in  the  pledges,  and  if  the  sheriff 
omits  to  take  such,  or  which  is  the  same  thing,  takes  insufficient  ones,  he 
is  a^rieved,  and,  consequently,  entitled  to  his  acti<m.    2dly,  That  though 
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a  tomfa/doA  may  be  brou^t  against  the  pledges,  yet  it  does  not  follow 
from  thence,  that  an  action  does  not  lie  against  the  sheriff;  and  such  wn 
fadoMy  which  is  only  to  certify  the  sufficiency  of  the  pledges,  is  the  less 
necessary  in  the  present  case,  such  insufficiency  being  set  forth  in  the  de- 
claration, and  found  by  the  verdict. 

16  Yin.  Abr.  399,  pi.  4,  M.  19  G.  9,  Ronse  t.  Patereon,  in  B.  R.  rBnll.  N.  P.  GO, 
(4th  edit)  S.  C.  by  the  name  of  Prowee  ▼.  Pattison.]  {1  Dall.  341,  Mardoch  t.  Will 
The  action  lies  without  averring  that  the  sheriff  ^eto  that  the  pledgee  were  ineofficieiiL 
And  proceeding  against  the  pledges  is  not  a  waiver  of  the  action  against  the  sheiifil 
9  Mass.  T.  Rep.  188,  Sparhawk  t.  Bartlett  I'he  sheriff  is  responsible,  too,  tfiattbe 
pledges  shall  eventually  protfe  sufficient,  and  not  only  that  they  were  of  good  credit  wbea 
they  entered  into  the  bond.  1  Dall.  349,  Oxley  t.  Oowpertbwaite.  See  1  Dall.  439, 
Phillips  ▼.  Hyde.  So,  in  1  Dall.  341,  Murdock  y.  WiU;  Willea,  375,  n. ;  Willes,  375^ 
Twells  ▼.  CoMlle,  S.  P.} 

Jin  the  action  against  the  sherifTsome  evidence  must  be  given  of  the  in- 
iciency  of  the  pledges ;  but  slight  evidence  is  sufficient  to  throw  the 
burden  on  the  shenfT,  for  ^e  sureties  are  known  to  him,  and  he  is  to  take 
care  that  they  are  sufficient.  The  sheriflf,  however,  is  not  bound  to  warrant 
the  sureties ;  if  they  are  apparently  responsible  at  the  time  when  taken, 
that  discharges  him.  The  extent  of  the  sheriff's  liability  in  this  action 
does  not  appear  to  be  yet  precisely  settled.  In  one  case,(a)  Gould,  J., 
held,  that  the  plaintiff  might  recover  the  costs  of  the  replevin  suit  as  well 
as  the  rent  in  arrear.  Subsequently  the  court  of  K.  B.(i)  held,  that  the 
sheriff  was  not  ans'werable  beyond  the  value  of  the  distress.  The  court  off 
C.  B.  afterwards  determined  that  he  was  liable  for  the  whole  dam^  sus- 
tained by  his  neglect.(c)  But  the  same  court  afterwards  decided,((^)  that 
he  should  be  liable  no  fiirther  than  the  sureties  would  have  been  if  he  had 
done  his  duty,  and  taken  a  bond  under  the  statute  11  Geo.  2,  c.  19;  and 
that,  as  their  responsibility  was  limited  to  double  the  value  of  the  goods 
distrained,  that  sum  ought  to  be  the  measure  of  damages  in  tbe  action 
against  the  sheriff.(e) 

Saunders  y.  Darling,  Bull.  N.  P.  60 ;  Hindle  y.  Blades,  5  Taunt.  235.  (a)  Gibson  y. 
Bumell,  cited  3  H.  BI.  549 ;  4  Term  R.  434.  (6)  Yea  y.  Lethbridge,  4  Tenn  R.  4^- 
(c)  Ooncanen  y.  Lethbridge,  2  H.  Bl.  36.  (<Q  ffyansy.  Brander,  2  H.  Bl.  547.  |(«)  1^ 
is  difficult  to  understand  the  principle  of  the  case  of  Concanen  y.  Lethbridge,  which 
gaye  damages  against  the  sheriff  beyond  the  amount  of  the  bond.  The  true  measure 
of  the  damaffe  would  seem  to  be,  either  that  adopted  by  the  K.  B.  in  Yea  y.  Lethbridge, 
viz.,  the  yaUie  of  the  distress,  or  that  taken  by  the  C.  B.,  in  Eyans  y.  Brander,  vix*) 
double  the  yalue  being  the  amoont  of  the  bond  under  the  statute.  In  support  of  the  fbi^ 
mer,  it  may  be  said,  that  the  yalue  of  the  goods  is  the  whole  damage  sustained  by  the 
sheriff's  misconduct  in  taking  an  insufficient  bond,  since  the  condition  would  haye  been 
performed  had  the  actual  goods  been  returned,  and  that  the  double  yalue  in  the  bond  is  only 
a  penalty  for  securing  the  return;  but,  on  the  other  hand,  it  may  be  said  that  the  proTi- 
sion  of  the  statute  insures  to  the  defendant  in  repleyin,  either  that  the  goods  shall  o^/^ 
turned,  or,  in  case  they  are  not,  double  their  yalue ;  and  therefore  that  the  goods  beisg 
eloigned,  the  defendant  ought  to  recoyer  against  the  sheriff,  in  case  of  an  insofficient 
bona,  the  same  sum  which  he  might  haye  recoyered  against  the  sureties  had  the  sherin 
done  his  duty.  Perhaps,  therefore,  the  measure  of  damages  in  Eyans  y.  Brander  is  the 
more  just,  though  a  high  authority  is  reported  to  haye  held  according  to  Yea  y.  L®^' 
bridge,  3  Stark.  Ca.  171.0 

In  an  action  for  taking  insufficient  sureties,  the  sheriff  is  not  liable  to  the 
expenses  of  a  jfruitless  action  brought  against  the  pledges,  unless  he  has 
had  notice  of  the  intention  to  sue  them. 

Baker  y.  Garratt,  3  Bing.  56. 

It  has  before  been  seen,  that  the  party  being  entitled  to  an  action  again^ 
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the  sherifTfor  omitting  to  take  a  bond,  the  court  will  not  grant  an  attach- 
ment against  him. 
Rex  T.  Lewis,  2  Term  R.  617 ;  and  vide  Willes,  R.  375 ;  1  New  R.  S92. 

Where  there  is  no  avowant  on  the  record,  the  action  against  the  sheriff 
ought  to  be  brought  by  the  person  making  cognisance. 
Page  ▼.  Earner,  1  Bos.  &  PuL  378. 

In  the  action  against  the  sheriff,  the  sureties  in  the  replevin-bond  may 
be  witnesses  to  prove  whether  they  were  sufficient  or  not:  and  if  the 
avowant,  or  person  making  cognisance,  take  an  assignment  of  the  replevin 
bond,  and  sue  the  principal  and  sureties,  and  they  are  found  insufficient, 
he  may  afterwards  bring  an  action  on  the  case  against  the  sheriff  for  taking 
insufficient  sureties;  for  taking  the  assignment  from  the  sheriff  is  no 
waiver  of  proceedings  against  him,  as  in  Sie  case  of  a  bail-bond. 

5  TaunU  225 ;  1  Will.  Saand.  195  f.|| 

And  for  the  ^eater  security  of  persons  distraining  for  rent,  it  is  enacted, 
^^  That  sheriffs,  and  other  officers  having  authority  to  grant  replevins, 
shall  in  every  replevin  of  a  distress  for  rent  take  in  their  own  names,  from 
the  plaintiff  and  two  sureties,(a)  a  bond  in  double  the  value  of  the  goods 
distrained,  (such  value  to  be  ascertained  by  the  oath  of  one  or  more  wit- 
nesses not  interested,  which  oath  the  person  granting  such  replevin  is  to 
administer,)  and  conditioned  for  prosecuting  tne  suit  with  effect  and  with- 
out delay,  and  for  returning  the  goods,  in  case  a  return  shall  be  awarded, 
before  any  deliverance  be  made  of  the  distress ;  and  such  sheriff  or  officer 
taking  such  bond  shall,  at  the  request  and  c6sts  of  the  avowant  or  person 
making  conusance,  assign  such  bond  to  the  avowant,  &c.,  by  endorsing  the 
same,  and  attesting  it  under  his  hand  and  seal  in  the  presence  of  two  wit- 
nesses, which  may  be  done  without  any  stamp,  provided  the  assignment 
be  stamped  (&)  before  anv  action  be  brought  thereon ;  and  if  the  bond  be 
forfeited,  the  avowant,  kc.j  may  bring  an  action  thereupon  in  his  own 
name,  and  the  court  may  by  rule  g^ive  such  relief  to  the  parties  upon  such 
bond  as  may  be  agreeable  to  justice ;  and  such  rule  shall  have  me  effect 
of  a  defeasance." 

11  G.2v  e.  19,  $  23.  {Where  there  are  both  an  avowry  and  cognisance  in  the  action 
of  replevinfthe  bond  may  be  assigned  to  the  avowants  alone,  withoat  the  coffnisor,  they 
beinor  the  parties  really  interested.  1  Bos.  &  Pal.  381,  n.,  Archer  y.  DadleT..  Vide 
"Wilies,  460,  Barker  t.  Horton.}  ||(a)  The  statute  does  not  avoid  the  sheriff's  power 
of  taking  a  security  for  return  of  the  goods  as  before  the  statute ;  and  therefore  it  is  no 
plea  to  an  action  on  the  replevin-bond,  that  it  is  not  signed  by  the  plaintiff  and  two 
sureties,  Austen  y.  Howard,  7  Taunt  28 ;  and  the  court  will  not  attach  the  sheriff  for 
not  taking  a  bond,  for  it  is  no  contempt,  Willes,  375;  1  New  R.  293;  nor  stay  the 
replevin  suit  on  that  account  Ibid.  (6)  This  stamp  duty  has  ceased  since  10th  Octo- 
ber, 1824,  5  G.  4,  c.  41.) 

||Under  this  statute,  the  defendant  in  replevin  is  entitled  to  an  assign- 
ment of  the  bond  if  the  plaintiff  do  not  appear  in  the  coun^  court  and 
prosecute  according  to  the  condition ;  and  ne  may  sue  the  bond  as  assignee 
of  the  sheriff  in  the  superior  court,  though  the  replevin  be  not  removea  out 
of  the  county  court. 
Dias  V.  Freeman,  5  Term  R.  195. 

The  condition  is  not  satisfied  by  a  prosecution  of  the  suit  in  the  county 
court,  but  the  plaint,  if  removed  by  re.  fa.  h.  into  the  superior  court,  must 
be  prosecuted  there  with  effect,  and  a  return  made,  if  adjudged,  there, 

Gwillim  V.  Holbrook,  1  Bos.  U  Pnl.  410. 
Vol.  Vm.— 68 
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The  defendant  is  not  entitled  to  an  assignment  of  the  replevin-bond  on 
the  plaintiff's  neglect  to  declare  at  the  next  county  court,  if  he  himself 
have  not  then  appeared  to  the  summons. 

Seal  y.  Phillips,  3  Price,  R.  17. 

In  an  action  on  the  bond  alleging  a  breach  in  not  prosecuting  the  reple- 
vin suit  according  to  the  tenor  and  effect  of  the  condition,  it  is  a  good  plea 
that  defendant  did  appear  at  the  next  county  court,  and  there  prosecute 
the  suit,  which  was  still  undetermined  and  depending ;  and  it  is  not  suffi- 
cient for  the  plaintiff  to  reply  that  the  defendant  did  not  prosecute  the  suit 
as  in  the  plea  mentioned,  but  wholly  abandoned  the  same,  and  that  the 
said  suit  is  not  still  depending.  The  plaintiff  must  show  a  legal  deter- 
mination of  it. 

Brackenbury  v.  Pell,  IS  East,  585. 

Allowing  two  years  to  elapse  without  proceedings  is  a  breach  of  the 
condition,  although  judgment  of  nan  pros,  was  never  signed  in  the  county 
court. 

Axford  V.  Perrett,  4  Bing.  586. 

In  debt  on  a  replevin-bond,  assi^ing  as  a  breach  the  non-return  of  the 
goods,  the  plaintiff  may,  afler  signing  judgment  against  defendant  for  not 
returning  the  demurrer-book,  tax  the  costs,  and  issue  execution  for  the 
costs  and  the  amount  of  the  goods  distrained,  as  endorsed  on  the  replevm- 
bond,  without  executing  a  writ  of  inquiry. 

Middleton  v.  Bryan,  3  Maul.  &  S.  155. 

To  an  action  against  a  surety  in  the  bond,  averring  a  judgment  for  the 

Elaintiff  (defendant  in  replevin)  for  a  return  of  the  goods,  and  assigning  a 
reach  in  no  return  having  been  made,  the  surety  cannot  plead  that  the 
judgment  was  obtained  against  his  principal  by  fraud,  viz.,  by  the  plaintiff, 
m  collusion  with  the  principal,  procuring  the  principal  to  confess,  and  b)' 
the  principal  fraudulently  confessing  the  replevin-action ;  for  this  is  no 
more  than  saying  that  the  plaintiff  and  the  principal  fraudulently  agreed 
together  to  defraud  one  another ! — But  it  seems  the  plea  might  have  been 
good,  if  it  had  averred  that  this  agreement  was  for  the  purpose  of  defraud- 
ing the  pledges  in  replevin.  In  this  case  it  was  held  not  a  good  plea  for 
such  surety  that  the  plaintiff  and  defendant  in  replevin,  without  his  knovr- 
ledge,  referred  the  matters  in  the  suit  to  arbitration,  and  by  mutual  agree- 
ment suspended  the  proceedings  in  replevin  during  the  reference.  But 
the  Court  of  Exchequer  afterwards  granted  an  injunction  on  this  grouna, 
restraining  proceedings  on  the  bond  ;  holding  that  the  bond  became 
JunctiLS  officio  by  the  agreement  of  reference. 

Moore  v.  fiowmaker,  7  Taant.  97;  2  Mareh,  392,  and  6  Taunt.  379;  Bowmaker  ▼• 
Moore,  3  Price,  214  ;  and  see  Archer  v.  Hale,  4  Bing.  464,  ace. 

The  condition  of  the  bond  is  twofold,  and  not  alternative,  viz.,  for  prose- 
cuting the  suit  with  effect,  and  for  duly  returning  the  goods  if  a  return  is 
awarded ;  and  the  bond  is  forfeited  by  a  breach  in  either  respect.(fl) 
Therefore,  where  the  plaintiff  in  replevin  is  nonsuited,  and  the  avowant, 
instead  of  proceeding  at  common  Jaw  for  a  return,  proceeds  by  wn*  ^^ 
inquiry,  and  has  judgment  on  the  stat.  17  Car.  2,  c.  17,  for  the  arrearages 
of  rent  and  costs,  he  may  still  proceed  against  the  pledges  for  the  breacA 
of  the  condition  in  the  plaintiff's  not  prosecuting  with  effect ;  and  not  pro- 
secuting with  success  is  "  not  prosecuting  with  effect."     If  the  action  is 
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enforced  so  as  to  work  injustice,  the  surety  has  a  plain  remedy,  under  the 
last  clause  of  the  twenty-third  sect.  11  Geo.  2,  c.  19,  by  an  application  to 
the  court  for  relief. 

Turaor  v.  Turner,  3  Bro.  &  B.  107 ;  Perreau  v.  Bevan,  5  Bam.  &  C.  284.  (a)  The 
declaration  in  this  case  only  assigned  a  breach  in  not  prosecuting  with  effect.  Dam- 
pier,  J.,  in  Phillips  v.  Price,  3  Maul.  &  S.  183,  seems  to  have  considered  the  condition 
as  alternative ;  sayingr,  ^<  You  must  ne^tive  both  parts  of  the  condition ;  if  the  party 
make  a  return  he  need  not  prosecute  with  effect,  if  he  prosecute  with  effect  he  need  not 
make  a  return.**  But  it  is  now  settled  by  Perreau  t.  Bevan,  5  Bam.  &  C.  284,  that 
the  defendant  in  replevin  may  assi^  a  breach  of  the  bond,  and  recover  for  not  prose- 
cuting' with  eflTect,  although  no  wnt  de  rttomo  hdbendo  has  issued,  and  without  even 
averrmg  in  his  declaration  that  no  return  has  been  made. 

The  avowant  and  person  making  congnisance  may  sue  jointly  on  the 
bond  after  assignment,  or  it  may  be  assigned  to  the  avowant  alone  and  he 
may  sue  alone. 

Phillips  V.  Price,  3  Maul.  &  S.  180;  Archer  v.  Dudley,  1  Bos.  &  Pul.  381,  n. 

The  declaration  is  not  double  for  alleging  that  the  defendant  did  not 
prosecute  his  suit  with  effect,  and  hath  not  made  a  return,  but  it  is  not  ne- 
cessary to  allege  both. 

3  Maul.  &  S.  180,  183 ;  5  Bam.  &  C.  284. 

If  the  sheriff  take  a  replevin-bond  from  one  surety  only,  it  is  no  plea  to 
an  action  upon  it,  that  the  bond  purporting  to  be  entered  into  by  tvyo  sure- 
ties was,  in  fact,  executed  by  the  defendant  and  the  principal  only  ;  but 
quaere^  whether  the  surety  might  not  avoid  the  bond,  by  pleading  that  he 
onlj  delivered  it  as  an  escrow  till  the  other  surety  executed  it  ? 

Austen  v.  Howard,  7  Taunt.  28,  327;  S.  C.  1  Moo.  68. 

In  an  action  by  the  sheriff  against  such  single  surety,  the  sheriff  cannot 
recover  the  costs  of  defending  an  action  against  himself  by  the  cognisor 
in  the  replevin  for  having  taken  insufficient  sureties,  since  they  are  mcur- 
red  by  his  own  misconduct ;  and  as  the  surety  is  deprived  by  that  miscon- 
duct of  the  benefit  of  having  a  co-surety  liable  to  him  for  contribution, 
the  sheriff  can  only  recover  against  him  a  moiety  of  the  damages  recovered 
in  the  action  against  the  sherin.(a)  * 

(a)  Std  vide  note  as  to  this  measure  of  damages,  7  Taunt.  335. 

The  two  sureties  are  only  liable  to  the  amount  of  the  penalty  of  the 
bond,  and  the  costs  of  the  suit  on  the  bond. 
Heffbrd  v.  Alger,  1  Taunt  218. 

A  rent-charge  is  within  the  meaning  of  this  clause  of  the  statute,  and, 
on  a  replevin  of  a  distress  for  such  rent,  the  sheriff  may  take  and  assign  a 
bond. 

Short  V.  Hubbard,  2  Bing.  349.|| 

i6  The  sureties  in  a  property  bond  are  liable  to  the  fiill  amount  of  the 
penalty  of  their  bond. 

Miller  v.  Foutz,  2  Yeates,  418. 

When  on  a  claim  of  property,  a  bond  is  given  for  a  return  of  the  goods, 
"  if  a  return  thereof  should  be  adjudged  by  law,"  held,  that  although  this 
part  of  the  condition  was  bad,  yet  that  it  did  not  avoid  the  whole  bond, 
but  that  the  remaining  clauses  of  the  condition  might  be  enforced. 

Chaffee  v.  Sangston,  10  Watts,  265-9^ 
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« 

(E)  Of  the  Write  or  Processes  in  Replevin :  And  herein, 
I,  Of  the  original  Writ  ef  Replevin, 

The  original  writ  of  replevin  issues  out  of  Chancei7,(a)  and  neidier 
that  nor  the  alias  replevin  are  returnable,  but  are  only  in  nature  of  a  jusli- 
cies  to  empower  the  sheriff  to  hold  plea  in  his  county  court  where  a  day  b 
given  the  parties.  But  the  pluries  replevin  is  always  with  this  clause,  vd 
causam  nobis  sigrdficeSj  and  it  is  a  returnable  process. 

F.  N.  B.  69,  70;  Doct  pi.  313,  314;  9  Inst  139;  Salk.  410.-*That  it  is  osaalto 
take  out  the  writ  aUas  and  vluriti  at  the  same  time.  Dalt.  Sh.  373.  (See  1  Dall.  156, 
Weaver  v.  Lawrence.^  Ma)  Replevin  by  ori^nd  writ  is  now  obsolete  in  Engltud, 
though  frequent  in  Ireland.  The  last  instance  m  the  Engrlish  Chaneery  seems  to  be  in 
1743.    SAtk.  337.D 

[When  the  pluries  issues,  it  hath  been  much  disputed,  whether  the  she- 
rifPs  viamtiel  power  be  determined.  And  it  is  said  in  one  case,(6)  that 
since  the  writ  is  to  replevy,  vel  causam  significesj  the  viamtiel  power  aete^ 
mines.  But,  if  the  sheriff  does  not  replevy,  then  he  is  to  show  cause  why 
he  did  not ;  and  this  is  argued  to  be  the  sense  of  the  writ  from  the  dis- 
junctive words  contained  in  it.  But  I  take  it,  saith  Gilbert,  that  the  wonr 
tiel  power  is  determined  by  the  pluries.  1.  Because  the  dieriff  has  been 
twice  guilty  of  neglecting  his  duty,  and  therefore  is  not  to  be  trusted  with 
judicieQ  power.  2.  He  is  answerable  to  the  court  how  he  has  obeyed  the 
writ ;  and  therefore  the  court  must  have  the  writ,  to  see  whether  he  has 
done  his  duty  or  not.  And  if  the  court  be  entitled  to  the  writ,  to  see  whe- 
ther the  officer  has  done  his  duty,  he  cannot  proceed  on  the  writ. 

Gilb.  Replev.  106.    (6)  3  H.  7 ;  5  Fitz.  Abr.  tit.  Replann,  pi.  16.] 

If  a  pluries  replevin  be  returned  in  Michaelmas  term,  that  the  defendant- 
claimed  property,  and  after  nothing  be  done,  nor  any  appearance  nor  con- 
tinuance till  Easter  term  after,  at  which  term  they  appear  and  plead,  and 
judgment  be  thereupon  given ;  though  no  continuance  was  between  Mi- 
chaelmas and  Easter,  yet  this  is  not  a  discontinuance,  because  there  is  not 
any  continuance  till  appearance,  for  the  parties  have  not  any  express  day 
in  court,  and  where  there  is  not  any  continuance,  there  cannot  be  any  dis- 
continuance. 

Roll.  Abr.  485,  Gawen  v.  Ladlow ;  Moor,  403,  S.  G.  adjudged,  that  the  plaintiff  majT 
have  a  writ  de  proprietate  probandd  without  continuance  of  the  replevin,  though  it  be 
two  or  three  years  after,  because  by  the  claim  of  property  the  first  suit  is  determined. 

The  pluries  replevin  supersedes  the  proceedings  of  the  sheriff,  and  the 
proceedings  are  upon  that,  and  not  upon  the  plaint,  as  they  are  when  that 
is  removed  by  recordari.  And  though  there  is  no  summons  in  the  wnt, 
yet  it  gives  a  good  day  to  the  defendant  to  appear,  and  if  he  does  not  ap- 
pear, then  a  pone  issues,  and  then  a  capias. 

Ld.  Raym.  617. 

Capias  and  process  of  outlawry  lie  in  replevin ;  for,  when  on  Xlieplf^ 
replegiari  fax?  the  sheriff  returns  averia  etongatay  then  a  capias  in  tww«f- 
nam  issues,  and  on  that  being  returned  nulla  hona^  a  capias  issues,  and  so 
to  outlawry. — Capias  and  process  of  outlawry  in  replevin  were  given  by 
26  E.  3,  c.  17. 

6  Mod.  84* 

^  A  writ  of  replevin  tested  at  one  term  and  returnable  at  the  next  but 
one,  (an  entire  term  intervening,)  is  voidable. 

Cayward  v.  Doolittle,  6  Cowen,  603. 
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When  the  proceedings  upon  a  writ  of  replevin,  subseouent  to  the  issu- 
ing of  tiie  process,  are  set  aside  by  the  court,  the  plaintiff  cannot  protect 
himself  under  such  process  in  an  action  brought  for  the  property  delivered 

to  him  by  virtue  of  such  writ 
8mith  y.  Snyder,  15  Wend.  324. 

The  writ  of ,  replevin  must  specify  the  goods  and  chattels  to  be  reple- 
vied, or  it  may  be  quashed,  even  after  an  appearance  has  been  entered. 
8nedeker  ▼.  Quick,  6  Halst  179.0r 

^,  Cf  ike  Witherfuim.{a) 

If  on  the  pluries  replevin  the  sheriff  return,  that  the  cattle  are  eloigned 
to  places  unknown,(6)&c.,  so  that  he  cannot  deliver  them  to  the  plaintiff, 
then  shall  issue  2L{c)fmthernam  directed  to  the  sheriff,  commanding  him  to 
take  the  cattle  or  goods  of  the  defendant,  and  detain  them  (d)  till  me  cattle 
or  soods  distrained  are  restored  to  the  plaintiff;  and,  if  upon  the  first 
imthemam  a  nihil  be  returned,  then  an  alias  and  pluries  replevin  shall  issue, 
and  so  to  a  capias  and  exigent, 

(a)  Vide  Bl.  Com.  3,  y.  148,  &c.  F.  N.  B.  73.  (6)  On  what  returns  made  by  the 
sheriff  a  withernam  shall  issue.  Dalt.  Sh.  276.  (e)  Withernam  is  derived  from  the 
Saxon  words  weder  (other^  and  naam  (distress),  signifying  another  distress,  instead  of 
the  former,  which  was  eloigned.  Veiilum  namium  signifies  a  forbidden  distress;  and 
therefore  though  a  distress  were  origrinally  lawful,  yet,  if  it  be  detained  against  the  re- 
pleyin,  it  is  vetilum  namium  and  unlawful.  Gilb.  Repley.  109 ;  2  Inst.  140,  141.  In 
the  old  Northern  languages  the  word  withernam  is  used  as  equivalent  to  reprisals. 
Stiemhook  de  Jure  Sueon.  1. 1,  c.  10.— ((2)  It  is  said,  that  it  is  the  usage  in  the  King's 
Bench,  that  they  shall  be  deliyered  to  the  plaintiff:  by  which,  it  seems,  that  the  form  of 
the  writ  of  withernam  there  is  different  from  that  in  the  register.  This  is  a  point  that 
has  been  seyeral  times  controverted,  and  some  of  the  clerks  made  the  distinction  be- 
tween the  practice  of  the  King's  Bench  and  Common  Pleas.  But  the  true  distinction  is 
between  the  original  and  \he  judicial  writ  of  withernam.  By  the  former,  the  sheriff  is 
to  take  et  ea  detinere  donee  eiaem,  &c.,  which  obliges  the  sheriff  to  detain  the  cattle  or 
goods  in  his  own  custody.  But  in  the  judicial  withernam  the  words  are,  copcoi  in  wi' 
themamt  et  talvo  et  secure  cuatodiri  facieu^  donecj  &c.,  which  is  to  be  interpreted,  *^  that 
he  must  deliver  them  to  the  plaintiff  upon  good  security,"  for  that  is  making  them  to 
be  safely  kept.  The  reason  of  the  difference  is  this,  that  upon  the  viconfiel  writ  below, 
where  it  was  found  that  the  beasts  were  eloigned,  the  award  of  taking  the  defendant's 
beasts  could  be  only  quouaque  he  gaged  deliverance.  For  even  an  execution  in  the  she- 
riff's court  was  no  more  than  levying  a  nain,  to  make  the  party  perform  the  sentence  of 
that  court;  for  they  could  not  execute  tne  sentence  of  that  court  by  changing  the  pro- 
perty, or  delivering  it  over  to  the  suitor,  but  by  levying  pains  to  make  the  party  perform 
It.  And  when  the  return  of  elonjgata  is  made  into  Chancery,  the  withernam  goes  out  as 
a  vieontiel  process,  and  is  conceived  in  the  same  manner  as  it  is  below  ;  and  therefore 
in  the  writ  de  executione  faeiendd  in  withernam^  there  is  no  return  into  the  king's  courts. 
But  where  the  elangaia  is  returned  into  the  King's  Bench  or  Common  Pleas,  there  the 
withernam  goes  out  as  a  judicial  process,  and  there  the  courts,  who  can  alter  the  pro- 
perty, have  made  it  eecundum  legem  taHonis,  viz.,  that  the  defendant's  goods  shall  be 
delivered  to  the  plaintiff  to  make  use  of  them,  until  his  own  are  restoreo.  And  it  was 
said  to  be  the  practice  of  the  Kind's  Bench,  because  that  was  the  court  where  the  lex 
ialionia  in  the  case  of  murder  ana  mayhem  settled  the  practice.  Glib.  Replev.  120, 
121.] 

The  writ  of  withernam  ought  to  rehearse  the  cause  which  the  sheriff 
returns,  for  which  he  cannot  replevy  the  cattle  or  goods ;  so  that  it  does 
not  lie  upon  a  bare  suggestion,  that  the  beasts  are  eloigned,  &c. 

P.  N.  B.  69,  73. 

If  upon  the  withernam  the  cattle  are  restored  to  the  party  who  eloigned 
them,  yet  he  shall  pay  a  fine  for  his  contempt.(e) 

9  Leon.  174.  [(e)  The  writ  of  withernam  therefore  is  ad  retpondendum  torn  domino 
regi  de  eontcmptu^  quam  parti  de  damno  d  injuria,'] 

2Z 
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Cattle  taken  in  withernam  may  be  worked,  or,  if  cows,  may  be  milked; 
for  the  party  hath  them  in  lieu  of  his  own. 

Leon.  390;  Dyer,  980,  in  margin. 

And  as  the  party  is  to  hare  the  use  of  the  cattle,  he  is  not  to  have  any 

allowance  or  payment  made  to  him  for  the  expenses  he  has  been  at  in 

maintaining  them. 
Owen,  46;  Cro.  Elii.  169;  3  Leon.  936. 

Scire  facias  against  an  executor,  reciting  that  where  replevin  was  broo^t 
against  his  testator  for  a  cow,  and  judgment  against  him  de  retumo  hahendo^ 
wnich  was  not  executed,  that  he  should  show  cause  why  he  should  not 
have  execution.  The  executor  pleads  plene  adndnistravit,  upon  which  the 
plaintiff  demurred;  and  Wyld,  J.,  said,  that  upon  the  judgment  the  cow 
18  in  the  custody  of  the  law,  and  tiierefore  he  ought  to  have  execution; 
but  the  doubt  is,  because  the  replevin  is  determined  by  the  death  of  the 
party ;  yet,  by  him  and  Rainsford  only,  being  in  court,  the  plaintiff  shaD 
have  execution,  for  the  defendant  cannot  be  prejudiced ;  for,  if  the  sheriff 
return  averia  eUmgata^  he  shall  not  have  a  withernam  but  of  the  goods  of 
the  testator ;  or  if  there  are  no  goods  of  the  testator,  the  sheriff  can  take 
nothing,  but  shall  return  nulla  bona^  and  then  the  plaintiff  hath  his  ordinary 
way  to  charge  the  defendant,  if  he  hath  made  a  devastavit ;  and  it  was 
adjudged  for  the  plaintiff. 

Patch.  97  Car.  9,  in  B.  R.,  Sacklin  v.  Green. 

W  sues  a  replevin,  H  removes  it  by  recordari  into  the  King's  Benci, 

the  plaintiff  does  not  declare,  and  upon  that  a  return  awarded  to  H,  upon 

which  the  sheriff  returns  averia  elongatay  and  then  a  withernam  was  awarded 

and  executed ;  and  now  the  plaintiff  comes  and  prays  he  may  be  admitted 

to  declare,  and  prays  a  deliverance  of  the  withernam.     It  was  testified  by 

the  clerks,  that  upon  the  plaintiff's  submission  to  a  fine  for  not  declaring, 

and  that  being  imposed  upon  him  by  the  judges,  he  shall  have  deliverance 

of  the  withernam ;  and  a  fine  of  35.  4rf.  being  accordingly  imposed  on  the 

plaintiff,  he  then  declared,  and  had  deliverance. 

Noy,  60,  Webb  ▼.  Hind ;  and  said,  that  the  comae  of  B.  R.  is  contraiy  to  that  of 
C.  B. 

If,  upon  an  elongata  returned,  the  defendant's  cattle  are  taken  in  wither- 
nam, ^et,  upon  the  defendant's  appearance,  and  pleading  non  cepU,  or 
claimmg  property,  the  defendant  shall  have  his  cattle  a^m;  and  if  they 
are  eloigned,  a  withernam  a^inst  the  (a)  plaintiff.  For,  if  the  property  or 
taking  be  in  question,  there  is  no  reason  that  the  plaintiff  should  have  the 
defendant's  cattle. 

Ld.  Raym.  614.  (a)  That  both  the  plainliff  and  defendant  may  have  a  withernam, 
Bro.  tit  Withernam,  pi.  17. 

The  withernam  is  but  mesne  process,  and  cannot  be  an  execution,  be- 
cause it  is  granted  before  judgment. 

Ld.  Raym.  C14;  and  vide  Comb.  901 ;  9  Salk.  589. 

ygln  South  Carolina,  when  the  sheriff  returns  elongata  to  a  writ  of  re- 
plevin, a  writ  of  vnihemam  may  issue  as  at  common  law. 

M^Colgan  v.  Huston,  9  Nott  &  M«Cord,  444. 

The  defendant  in  replevin  is  not  concluded  by  the  return  of  elong^f 
if,  therefore,  before  the  return  of  the  withernam  he  appears  to  the  writ  of 
replevin,  and  offers  to  plead  non  cepity  it  will  stay  the  wUhemam. 

Swan  T.  Shemwell,  9  Harr.  &  Gill,  983.0^ 
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(£)  Of  the  Writs  or  Processes  in  Replevin. 
3.  Of  the  Writ  cf  Second  Deliverance, 

At  the  common  law,  if  the  plaintiff  in  the  replevin  had  been  nonsuited, 
either  before  or  after  verdict,  the  defendant  who  distrained  should  have  had 
return,  but  not  irreplevisable  ;  so  as  the  plaintiff  after  nonsuit  might  have 
had  as  many  replevins  as  he  would,  which  was  vexatious  and  mischievous ; 
for  remedy  whereof  the  statute  of  West.  2,  (13  Ed.  1,  st.  1,)  cap.  2,  re- 
strains the  plaintiff  from  any  more  replevins  after  nonsuit,  but  gives  a  writ 
of  second  deliverance. 

3  Inst.  340. 

And  if  in  such  writ  of  second  deliverance  the  plaintiff  be  nonsuited,  or 
if  the  plea  be  discontinued,  or  the  writ  abate,  or  if  he  prevail  not  in  his 
suit,  return  irreplevisable  shall  be  granted. 
Inst.  341. 

If  defendant  in  replevin  has  return  awarded  upon  nonsuit  of  the  plain- 
tiff, upon  which  he  sues  a  writ  de  retumo  habendOy  and  the  sheriff  returns 
averia  elongata  per  querentem,  and  upon  this  a  withernam  is  awarded,  and 
upon  the  withernam  the  defendant  has  tot  catalla  to  him  delivered  oif  the 
goods  of  the  plaintiff,  and  thereupon  the  plaintiff  sues  a  second  deliver- 
ance ;  he  shall  sue  it  for  the  first  distress  taken,  and  not  for  the  withernam. 
And  this  appears  by  the  nature  and  form  of  the  writ  of  second  deliver- 
ance. 

2  Roll.  Abr.  435. 

If  a  retumo  kabendo  be  awarded  to  the  sheriff  after  a  writ  of  second 
deliverance  prayed  by  the  plaintiff,  this  is  a  supersedeas  to  the  retumo 
habendoj  and  closes  the  sheriff's  hand  from  making  any  return  thereto. 
And  if  the  sheriff  will  not  execute  the  writ  of  second  deliverance,  the 
party  has  his  remedy  against  him. 

Dyer,  41 ;  Dalt.  Sh.  275. 

This  statute  of  Westm.  2,  (13  Ed.  1,  stat.  1,)  gives  the  writ  of  second 

deliverance  out  of  the  same  court  where  the  first  replevin  was  granted, 

and  a  man  cannot  hare  it  elsewhere ;  for  if  he  could,  then  he  might  (a) 

vary  from  the  place  limited  as  to  this  by  the  statute. 

Plow.  206.  (a)  That  the  writ  of  second  deliverance  cannot  vary  from  the  first  in 
year,  day,  place,  or  number  of  beasts,  Bro.  tit.  Second  Deliverance,  pi.  3.  But,  if  the 
first  writ  was  of  a  heifer,  the  second  may  be  of  a  cow,  as  by  presumption  it  may  in 
that  distance  of  time  grow  to  such.    26  H.  8,  pi.  7. 

In  replevin  the  defendant  avowed,  and  the  plaintiff  being  nonsuited 
brought  a  writ  of  second  deliverance,  whereupon  it  was  moved  to  stay  the 
writ  of  inquiry  of  damages.  Per  curiam^ — This  is  a  supersedeas  to  the 
retumo  fiabendo^  but  not  to  the  writ  of  inquiry  of  damages ;  for  these 
damages  are  not  for  tiie  thing  avowed  for,  but  are  given  by  the  statute  of 
21  H.  8,  cap.  19,  as  a  compensation  for  the  expense  and  trouble  the 
avowant  has  been  at. 

Salk.  95,  pi.  6,  and  like  point  adjudged.  Palm.  403 ;  Latch,  72. 

[So,  it  has  been  determined,  that  the  writ  of  second  deliverance  is  no 
supersedeas  of  the  writ  of  inquiry  of  damages  upon  the  17  Car.  2,  c.  7. 

Cooper  y.  Sberbrooke,  2  Wils.  116.] 

Error  of  a  judgment  in  C.  B.  in  a  second  deliverance :  upon  demurrer 
in  pleading,  the  error  assigned  was,  because  there  was  not  any  writ  of 
second  deliverance  certified,  and  in  nullo  est  erratum  being  pleaded,  it  was 
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moved  not  to  be  material,  because  it  is  awarded  on  the  roll,  and  the  par- 
ties had  appeared  and  pleaded  to  it ;  but  it  was  adjudged  ill,  and  reversed 
for  that  cause ;  for  there  ousbt  to  be  a  writ,  and  if  it  yaiy  from  the  decla- 
ration in  the  replevin,  it  sh^  be  abated. 
Cro.  Ja.  434,  Newman  t.  Moor. 

No  second  deliverance  lies  after  a  judgment  upon  a  demurrer,  or  after 
a  verdict,  or  confession  of  the  avowry ;  but  in  all  these  cases  the  judgment 
must  be  entered  with  a  return  irreplevisable.  But  upon  a  nonsuit,  either 
before  or  after  evidence,  a  writ  of  second  deliverance  will  lie,  because 
there  is  no  determination  of  the  matter,  and  there  a  writ  of  second  deliver- 
ance lies  to  bring  the  matter  in  question ;  but  in  the  case  of  a  demurrer  and 
verdict,  the  matter  is  determined  by  law ;  and  in  the  case  of  a  confession^ 
it  is  determined  by  the  confession  of  the  party. 

9  Lill.  Reg.  457. 

[Where  a  defendant  puts  in  a  plea  to  the  writ  of  replevin,  as,  property 
in  a  stranger,  or  in  the  defendant ;  and  these  pleas  disaffirming  the  properly 
of  the  plaintiff,  are  by  verdict  found  for  the  defendant,  or  upon  demurrer 
adjudged  for  him ;  in  these  cases  the  defendant  shall  have  return  irreple- 
visable :  for  there  can  be  no  new  replevin  at  common  law,  as  upon  a  non- 
suit, because  the  court  have  already  given  their  judgment  upon  the  legality 
of  the  caption.     For  if  the  property  be  in  the  defendant  or  a  stranger,  the 
plaintiff  can  have  no  cause  to  complain  ;  and  therefore  to  grant  a  new  re- 
plevin, or,  which  is  the  same  thing,  not  to  make  the  return  irreplevisable, 
would  be  to  leave  that  same  point  open  to  an  examination,  which  has  al- 
ready been  determined :  and  no  writ  of  second  deliverance  can  be  given 
by  the  statute,  for  that  is  only  upon  a  nonsuit.     But  if  the  defendant  pleads 
property  in  the  plaintiff  and  I  S,  which  only  abates  the  writ  under  the  pre- 
sent form ;  or  pleads  cepit  in  alio  locOy  which  abates  the  count,  and,  conse- 
quently, the  writ ;  in  these  cases,  as  there  can  be  no  return  without  an 
avowry,  so  that  return  cannot,  in  tiie  nature  of  the  thing,  be  irreplevisable, 
because  these  pleas,  only  abating  the  writ,  must  necessarily  allow  a  writ 
under  a  better  form.     And  it  were  a  contradiction  to  allow  a  new  replevin 
to  the  plaintiff  for  the  same  beasts,  which  the  court  have  returned  to  the 
defendant  irreplevisable.     So,  if  the  plaintiff  confesseth  the  plea  of  the 
defendant  to  be  true,  the  defendant  shall  have  return,  but  not  irreple- 
visable. 

Gilb.  Replev.  S19;  1  Ld.  Raym.  317.] 

Note,  by  the  17  Car.  2,  cap.  7,  that  in  an  avowry  for  rent  the  writ  of 

second  deliverance  is  taken  away.(a) 

3  Ld.  Raym.  188.  [3  Bl.  Comm.  150.]  D(a^  It  is  in  ejfeel  taken  away,  becaase  the 
avowant  may  have  judgment  for  his  arrears  and  costs,  without  any  letum;  but  If  he 
takes  judgrment  at  common  law  for  a  return,  then  the  writ  of  second  deliverance  lies.| 

If  the  plaintiff  in  replevin  be  nonsuited  for  want  of  delivering  a  declara- 
tion, if  it  happened  tiirough  any  cause  that  would  have  entitled  him  to  a 
writ  of  second  deliverance,  as  sickness  of  the  person  employed,  &c.,  4e 
court  will  order  the  defendant  to  accept  of  a  declaration  on  payment  of 
costs ;  otherwise  the  plaintiff  would  be  remediless,  the  writ  of  second  de- 
liverance being  taken  away  by  the  17  Car.  2,  cap.  7. 

Vent  64. 
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4.  Of  Ike  Writ  de  proprietate  probanda,  and  the  Claim  of  Property. 

[The  writ  de  proprietate  probandd  issues  out  of  the  Chancery,  or  out  of 
K.  B.  or  C.  B.  When  it  issues  out  of  the  Chancery,  it  is  an  ori^nal,  and 
goes  upon  the  sheriff's  return  to  the  alias  replevin :  when  out  of  either  of 
Sie  other  courts,  it  is  judicial,  and  granted  on  the  return  of  the  pluries. 
The  reason  why  these  courts  do  not  grant  it  till  the  pluries  is,  that  the  plu- 
ries only  is  returnable  there,  for  the  origmal  and  alias  give  no  day,  but  are 
merely  vicantteL 

Dy.  173, 173.  /Sin  PennsylTania,  jadicial  write  de  proprietate  probandd  do  not  issue. 
Wearer  t.  Lawrence,  1  Dall.  156.8^    2  Salk.  583 ;  Reg.  81.] 

If  the  defendant  in  replevin  claims  property,  the  sheriff  cannot  proceed ; 
for  property  must  be  tried  by  writ.  In  this  case,  therefore,  the  plaintiff 
may  have  tiie  writ  de  proprietate  probandd  to  the  sheriff;  and  if  it  be  found 
for  the  plaintiff,  then  the  sheriff  is  to  make  deliverance ;  if  for  the  defend- 
ant, then  he  is  to  proceed  no  iurther.  But,  as  this  is  but  an  inquest  of 
office,  if  it  be  found  against  the  plaintiff,  he  may  have  a  replevin  to  the 
sheriff;  and  if  he  return  the  claim  of  property,  yet  shall  it  proceed  in  the 
C.  B.,  where  the  property  shall  be  put  in  issue,  and  finally  tried. 

Co.  Lit.  145  b ;  F.  N.  B.  77 ;  Dyer,  173 ;  Com.  592.  fiSee  the  cases  in  New  York, 
decided  under  their  stetutes,  relative  to  claims  of  property  of  the  writ  de  proprietate  pro- 
batidd.  Mitchell  ▼.  Hinman,  8  Wend.  667;  Lisner  v.  rierson,  11  Wend.  58;  Colton 
y.  Mott,  15  Wend.  619;  Miller  ▼.  Franklin,  17  Wend.  278;  Lisher  v.  Pearson, 
15  Wend.  518.gf    {See  1  Dall.  156,  Weaver  y.  Lawrence.} 

None  but  he  who  is  party  to  the  replevin  shall  have  the  writ  de  proprU" 
tote  probandd  ;  so  that  if  upon  a  replevin  the  beasts  of  a  stranger  are  deli- 
vered to  the  plaintiff,  such  stranger,  being  no  party  to  the  replevin,  shall 

not  have  this  writ. 

14  H.  4,  25 ;  2  Roll.  Abr.  431. 

The  sheriff  is  to  return  the  claim  of  property  on  the  pluries^  before 

which  time  the  writ  de  proprietate  probandd  does  not  issue,  for  it  recites 

the  pluries, 
Reg.  88 ;  Com.  595. 

The  writ  de  proprietate  probandd  is  an  inquest  of  office,  and  the  sheriff 
is  to  give  notice  to  the  parties  of  the  time  and  place  of  executing  it. 

Dalt.  Sh.  274. 

If  the  defendant  claims  property  in  replevin,  the  plaintiff  may  have  the 
writ  de  proprietate  probanda  wiihoMt  contmuance  of  &e  replevin,  though  it 
be  two  or  three  years  after,  because  by  the  claim  of  property  the  first  suit 
is  determined. 

Moor,  403. 

If  the  party  who  hath  the  cattle  claims  property,  the  sheriff  cannot  de- 
termine it  without  a  writ  de  proprietate  probandd  ;  and  then,  if  the  property 
be  foimd  for  the  party  claiming  it,  it  is  but  an  inquest  of  office,  and  the 
party  who  made  the  plaint  may  after  sue  a  writ  of  replevin,  to  which  pro- 
perty may  again  be  pleaded. 

7  H.  4,  46 ;  Com.  Rep.  594. 

If  the  defendant  has  property,  and  omits  to  claim  k  before  the  sheriff,  he 

may  notwithstanding  plead  property  in  himself  or  in  a  stranger,  either  in 

abatement  or  in  bar,  though  it  was  formerly  held,  that  property  in  a  stranger 

could  only  be  pleaded  in  abatement. 

h  Cro.  EUz.  475;  Winch.  26;  Show.  402;  Salk.  5,  pi.  12, 94,  pi.  3;  2  Ld.  Raym^ 
984;  6  Mod.  81. 

Vol.  Vm.— 69  2  z  2 
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In  repleyini  the  defendant  in  bis  avowry  pleads,  that  the  beasts  taken 
belong  to  a  third  person,  and  not  to  the  pluntifi*,  and  therefore  prays  a  re- 
turn ;  to  which  the  plaintiff  demurs ;  for  on  the  avowant's  own  showing 
he  ought  not  to  have  return,  having  admitted  the  property  of  the  beasts  to 
be  in  another.  But  judgment  was  given  for  the  defendant,  for  the  pxior 
possession  was  in  him,  and  he  hath  a  right  against  all  others  but  the  ri^t 
owner,  and  the  plaintiff  by  bis  demurrer  haw  admitted,  that  he  hath  no 
property  in  them. 
I  Comb.  477,  Barret  y.  Scrimshaw. 

In  trespass  for  entering  the  plaintiff's  house,  and  taking  away  his  goodi, 
the  defendant  justifies  by  virtue  of  a  replevin  out  of  the  sberin 's  court  in 
London,  and  a  precept  thereupon  to  J  S,  an  officer,  and  that  he  the  defend- 
ant came  in  aid  of  him ;  plaintiff  replies,  that  before  the  taking  away  the 
goods  he  claimed  property  in  them,  and  gave  notice  thereof  to  me  defend- 
ant; and  the  question  upon  a  special  verdict  was,  whether  the  taking 
away,  after  the  claim  of  property,  and  notice  thereof,  did  not  make  him  a 
trespasser  ab  imtiof  And  it  was  held  per  tot.  cur.  that  he  was  a  trespasser 
ab  iTdtio;  for  thoueh  the  claim  ought  to  be  to  the  sheriff  or  officer,  and  a 
claim  to  a  person  tnat  comes  to  his  assistance  be  not  enough  to  make  the 
execution  legal,  if  the  officer  does  not  desist ;  yet,  if  it  be  notified  to  bim 
that  comes  in  aid,  that  claim  of  property  is  made,  he  at  his  peril  ought  to 

desist. 
6  Mod.  68, 139,  Leonard  y.  Stacy ;  and  vide  S  Mod.  949. 

[A  man  cannot  claim  property  in  the  county  court  by  his  bailiff  or  servant: 
and  the  reason  is,  for  that  if  the  claim  fall  out  to  be  false,  he  shall  be  fined 
for  his  contempt,  which  the  lord  cannot  be,  unless  he  make  claim  himself; 
for  nemo  punUur  pro  cUieno  delicto.  But  in  the  King's  Bench  one  may  make 
conusance  and  claim  property  by  a  bailiff;  for  there^  the  bailiff  is  not  liable 
to  a  fine. 

Oo.  Lit.  145  b|  1  Lot.  90;  9  Keb.  441.] 

5.  Of  the  Writ  de  retomo  habendo. 

The  retomo  hahendo  is  a  judicial  writ,  that  lies  for  him  who  has  avowed 
the  distress,  and  proved  the  same  to  be  lawfully  taken ;  or  where,  upon 
the  removal  of  the  plaint  into  the  courts  above,  the  plaintiff,  whose  catde 
was  replevied,  makes  default,  or  does  not  declare  or  prosecute  his  aetion, 
and  thereby  becomes  nonsuited,  &c.  And  by  this  writ  the  sheriff  is  coin* 
manded  to  make  a  return  of  the  cattle  to  the  defendant  in  the  replevin* 

35  H.  6, 40;  Dyer,  280;  Co.  LiL  145. 

A  bailiff  who  makes  conusance  may  have  judgment  of  a  return,  and, 

consequently,  a  writ  de  retomo  hahendo  grounded  on  such  judgment. 

Co.  Ent  59 ;  Ijaiid  be  may  sua  tbe  auretioa  or  the  sheriff,  where  there  is  no  aTowa^ 
or  jointly  with  the  ayowant,  where  there  is  one.  1  Boe.  &  Pal.  378:  a  Maul.  &  S* 
180.11 

The  writ  de  retomo  hahendo  is  not  a  returnable  procesa. 

3  Roll.  Abr.  433. 

If  the  defendant  hath  a  return  awarded  to  him,  and  he  sueth  a  writ  i» 

retomo  hahendo,  and  the  sheriff  returns  on  the  phriesj  quod  averia  elotig^ 

sunt  J  ^e.y  he  shall  have  a  scire  facias  against  the  pledges,  &c.,  according 

to  the  statute  of  Westm.  2,  (13  Ed.  1,  stat,  1 ;)  and  if  they  have  nothing/ 

then  he  shall  have  a  withernam  against  the  plaintiff's  own  catde. 
F.  N.  B.  172.    UHe  may  sue  tbe  obligore  in  the  replerin-bond,  aasigniiii;^  for  hie^ 
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that  the  plaintiff  did  not  pfotecnte  with  effect^  or  did  not  raake-ft  retam.  &  Bam.  & 
C.  284;  3  Bro.  &  Bing.  107.||  id  See  Gibbs  ▼.  Ball,  18  Johns.  435 ;  Lisher  r.  Pier- 
son,  S  Wend.  345.gf 

{When  goods  have  been  replevied  and  security  given,  no  lien  on  them 
remains  in  the  distrainor.  The  securities  in  the  bond  are  substituted  in 
the  place  of  the  ^oods,  which  are  restored  to  the  tenant  as  his  sole  pro- 
perty ;  he  may  sell  them ;  they  may  be  taken  in  execution,  or  become 
liable  to  any  future  lien  or  encumbrance.  Upon  the  retomo  habendOy  if  the 
identical  goods  distrained  are  found  in  the  hands  of  the  tenant,  undisposed 
of  and  unencumbered,  they  may  be  taken  by  the  sheriff;  if  not,  after  eUmgata 
returned,  a  imthemam  may  go  against  the  general  goods  of  the  tenant. 

2  Dall.  68,  Wofflamv.  Cowperth waits  Ubid.  131,  Frey  v.  Leeper;  1  Bro.  C.  C.497, 
Bradyll  v.  Ball.} 

6.  Of  lUtuma  irreplevisable. 

Return  irreplevisable  is  a  judicial  writ  directed  to  the  sheriff  for  the  final 
restitution  or  return  of  cattle  unjustly  taken  by  another,  and  so  found  by 
Verdict,  or  after  a  nonsuit  in  a  second  deliverance. 

2  Roll.  Abr.  434. 

If  the  plea  be  to  the  writ,  or  any  other  plea  be  tried  by  a  verdict,  or 
judged  upon  demurrer,  return  irreplevisable  shall  be  awarded,  and  no  new 
replevin  shall  be  granted,  nor  any  second  deliverance  by  the  act  of  Westm. 
2,  (13  Ed.  1,  stat.  1,)  but  only  upon  a  nonsuit. 

3  Inst.  340 ;  Dyer,  280. 

If  upon  issue  joined  in  replevin  the  plaintiff  does  not  appear  on  the  trial, 
being  called  for  that  purpose,  yet  return  irreplevisable  shall  not  be  awarded, 
as  in  case  of  a  verdict  being  given,  but  the  party  may  have  a  writ  of  second 
deliverance,  as  well  as  if  it  had  been  a  nonsuit  before  declaration  or 
appearance. 

3  Leon.  49. 

If  a  man  has  return  irreplevisable,  and  a  beast  dies  in  the  pounds  he  may 
distrain  anew.     So,  if  the  beast  dies  before  judgment. 
Hob.  61. 

If  return  irreplevisable  be  awarded,  the  owner  of  the  cattle  may  offer  the 

arrearages ;  and  if  the  defendant  refuse  to  deliver  the  distress,  the  plaintiff 

may  have  detinue,  because  the  distress  is  only  in  nature  of  a  pledge. 

Ld.  Rajm.  720 ;  ||or  apon  satisfaction  made  in  coart,  Lord  Coke  says,  he  may  have 
IL  writ  for  delivery  of  the  foods.  8  Co.  147  a.  Qu,  the  form  of  thi«  writ?  Gilb. 
Repl.  64 ;  but  an  action  on  Uie  case  will  not  lie.  1  Camp.  N.  P.  G.  285 ;  1  Tannt.  961, 
Anscomb  v.  Shore.  || 

7.  In  whai  Manner  the  Sheriff  xb  to  execute  and  return  such  ProcesMt,  (i  and  of  hie  UdbiUt}f4l 

By  the  statute  of  Westm.  1,  (3  Ed.  1,)  cap.  17,  if  the  party  who  dis- 
trains conveys  the  distress  into  any  house,  park,  castle,  or  other  place  of 
strength,  and  reiuses  to  sufier  them  to  be  replevied,  the  sheriff  may  take 
the  posse  com.y  and  on  request  and  refusal  may  break  open  such  house, 
castle,  &c<,  and  make  deliverance  \  and  this  was  a  necessaiy  law  so  soon 
after  the  irregular  time  of  H^  3. 

2  Inst  193 ;  5  Co.  93 ;  Dalt  Sh.  373. 

'  If  the  sheriff  returns,  that  the  beasts  are  eftelosed  m  a  park  a»Kmg  sav- 
ages, or  in  a  castle,  &c.,  he  shall  be  amerced,  and  asofh^r  writ  of  replevin 


548  REPLEVIN  AND  AVOWRY. 

(E)  Of  the  Writs  or  Processes  in  Replerin. 

shall  be  awarded ;  for  he  ought  to  have  taken  the  posse  cam.j  for  this  was  a 
denial. 
F.N.B.  157,  Hale's  Notes. 

If  the  sheriff  return,  quod  mandavi  halUvo  libertatisy  ifc.y  qui  nullum  dedi 
mUd  responsumy  or  that  the  bailiff  will  not  make  deliverance  of  the  cattle, 
these  are  not  good  returns;  for,  by  the  said  statute  Westm.  1,  (3  Ed.  1,) 
the  sheriff,  upon  such  return  made  to  him  by  the  bailiff,  ought  presently 
to  enter  into  the  franchise,  and  make  deliverance  of  the  cattle  taken. 

F.  N.  B.  167. 

If  a  man  sue  a  replevin  in  the  county  court  without  writ,  and  the  bailiff 
return  to  the  sheriff,  that  he  cannot  have  view  of  the  cattle  to  deliver  them, 
the  sheriff,  by  inouest  of  office,  ought  to  inquire  into  the  truth  thereof; 
and  if  it  be  round  by  a  jury,  that  the  catde  are  eloimed,  &€.,  the  dieriff 
in  the  county  court  may  award  a  withernam  to  take  me  defendant's  cattle; 
and  if  the  sheriff  will  not  award  a  withernam,  then  the  plaintiff  shall  hare 
a  writ  out  of  Chancery  directed  unto  the  sheriff  rehearsing  the  whole  mat- 
ter, commanding  him  to  award  a  withernam,  &c.,  and  he  may  have  an 
tdiasy  and  after  a  pluriesy  and  an  attachment  against  the  sheriff,  if  he  will 
not  execute  the  king's  command. 

F.  N.  B.  158. 

If  the  sheriff  return,  quod  averia  elongata  sunt  ad  loca  incogniUtj  this  is  a 
good  return,  and  the  party  must  pursue  his  writ  of  withernam ;  but,  if  Ac 
sheriff  return  averia  elongata  ad  wca  incognita  irvfra  comiiatum  meumy  h^ 
shall  be  amerced,  for  the  law  intends  that  he  may  nave  notice  in  his  county. 

Bro.  Retur,  de  Br,  pi.  100. 

If  in  replevin  the  sheriff  return,  quod  averia  mortua  sunty  this  is  a  good 

return. 
Bro.  Betur.  de  Br.  pi.  195. 

It  is  a  good  return,  quod  nullus  vemt  ex  parte  quererUis  ad  demonstranda 

averia.{a)    But  it  seems  the  sheriff  is  not  obliged  to  require  this. 

.     Dalt.  Sh.  556.    (a)  Allen,  33.    ||Thi8  ease  was  overraled  in  Kempston  r.  NelsoOf 
pod,  554.11 

If  the  sheriff  be  shown  a  stranger's  goods,  and  he  take  them,  an  action 
of  trespass  lies  against  him,  for  otherwise  the  stranger  could  have  no  reme- 
dy ;  for  being  a  stranger  he  cannot  have  the  writ  de  proprietate  probamddj 
and  were  he  not  entiued  to  this  remedy,  it  would  be  in  the  power  of  the 
sheriff  to  strip  a  man's  house  of  all  his  goods.  But  (6)  Keilw.  seems  to 
hold,  that  the  action  lies  more  properly  against  the  person  who  shows  the 
goods. 

3  Roll.  Abr.  552;  Com.  Rep.  596.    (6)  Keilw.  119. 

If  the  sheriff  come  to  make  replevin  of  beasts  impounded  in  another 
man's  soil ;  if  the  place  be  enclosed,  and  have  a  gate  open  to  the  enclosure, 
he  cannot  break  the  enclosure,  and  enter  thereby,  where  he  may  enter  by 
the  open  gate ;  but,  if  tlie  owner  hinders  him,  so  that  he  cannot  go  by  ftc 
open  gate  for  fear  of  death,  he  may  break  the  enclosure  and  enter  there. 

20  H.  6,  28 ;  3  Roll.  Abr.  553. 

The  sheriff  is  to  return,  that  the  cattle  are  eloigned,  or  that  no  person 
came  to  show,  &c.,  or  a  delivery ;  but  he  cannot  return,  that  the  defend^J^j 
non  cepit  the  cattle,  because  it  is  supposed  in  the  writ,  and  is  the  gropna 
.of  it,  which  the  sheriff  cannot  falsify. 

Ld.  Raym,  61 ;  Lntw.  561. 
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^The  shenff  is  responsible  that  the  sureties  in  the  replevin-bond  shall 
prove  sufficient  on  the  termination  of  the  trial. 

Oxley  V.  Cowperthwaite,  1  Dall.  349 ;  Peaice  v.  Humphreys,  14  Serg.  &  Rawle, 
93.    See  Commonwealth  v.  Rees,  3  Whart.  124 ;  S.  C.  1  Miles,  330. 

It  is  incumbent  upon  the  sheriff  to  see  that  the  security  is  good,  before  he 
returns  the  property  on  a  replevin. 
Murdoch  v.  WUl,  1  Dall.  341. 

On  the  return  of  elongata  to  a  writ  of  retamo  habendOy  it  is  not  necessaiy 
to  sue  out  a  sdre  facias  against  the  pledger. 
Gibhs  V.  Bull,  18  Johns.  435.^^ 

(F)  Of  what  Property  and  for  what  Things  a  Replevin  lies. 

It  is  a  general  rule,  that  the  plaintiff  ought  to  have  the  property  of  the 
goods  in  him  at  the  time  of  taking ;  yet,  u  the  goods  of  a  villain  be  dis- 
trained, the  lord  of  the  villain  shall  have  a  replevin,  because  the  bringing 
the  replevin  amounts  to  a  claim  in  law,  and  vests  the  property  in  the 
plaintiff.  But  in  this  case,  if  the  goods  of  a  villain  be  taken  by  a  tres- 
passer, who  claims  property  in  them,  the  lord  can  have  no  replevin  because 
the  villain  had  but  a  right. 

Co.  Lit.  145.  id  A  general  or  special  property  in  goods,  with  the  actual  or  constnic- 
tive  possession,  is  sufficient  to  maintain  replevin.  Hay  thorn  v.  Rushford,  4  Harr. 
(N.  J.)  R.  160.gr 

Also  in  a  special  case  one  may  have  a  replevin  of  goods,  though  they 

were  not  distrained ;  as,  if  the  mesne  put  in  his  catfle  m  lieu  of  the  cattle 

of  the  tenant  paravail,  whom  he  is  bound  to  acquit,  he  shall  have  a 

replevin  of  them. 
Co.  Lit.  145. 

If  the  lord  distrains  his  tenant's  cattle  wrongfully,  and  afterwards  the 
cattle  return  back  to  the  tenant,  yet  the  tenant  shall  have  a  replevin  against 
the  lord  for  those  cattle,  and  shall  recover  damages  for  the  wrongfully  dis- 
training of  them,  because  he  cannot  have  an  action  of  trespass  against  his 
lord  for  that  distress,  but  against  a  bailiff  or  servant  he  may. 

F.  N.  B.  69. 

Not  only  a  general  property  which  every  owner  hath,  but  also  a  special 
property,  such  as  a  person  has  who  hath  goods  pledged  to  him,  or  who 
hath  the  cattle  of  another  to  manure  his  lands,  &c.,  is  sufficient  to  maintain 
a  replevin.(a)    And  in  such  like  cases  either  party  may  bring  a  replevin. 

Go.  Lit.  145.    (a)  Winch,  26. 

A  replevin  does  not  lie  of  things  which  ^efera  naturtSy  as  conies,  hares, 
monkeys,  dogs,  &c. ;  but,  if  things  wild  by  nature  are  made  tame,  or  are 
reclaimed,  so  long  as  they  continue  in  that  condition,  they  belong  to  the 
person  who  has  the  possession  of  them,  and  he  may  bring  a  replevin.  And 
the  general  rule  herein  seems  to  be,  that  a  replevin  lies  for  any  thing  that 
may  by  law  be  distrained. 

2  Roll.  Ahr.  430;  Godb.  124;  4  Co.  54. 

A  replevin  lies  of  a  leveret ;  for  it  has  ardmum  revertendi.  So,  and  for 
the  same  reason,  it  lies  of  a  ferret:  but  it  is  said  not  to  lie  for  a  mastifP- 
dog,  though  an  action  of  trespass  will. 

Bro.  BepL  64 ;  2  Roll.  Ahr.  430. 

Replevin  lies  of  a  swarm  of  bees. 
F.  N.  B.  68. 
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(G)  RapltfTfn,  for  ud  tguntt  whom  h  Uet. 

Replevin  does  not  lie  of  trees,  or  timber  growing;  nor  of  things  annexed 
to  the  freehold,  because  such  things  cannot  be  distrained ;  but  a  replevin 
lies  of  certain  iron  belonging  to  the  party's  mill.     [So,  of  a  hnie^kilii.] 

F.  N.  B.  68;  4  Terai  R.  604. 

So  replevin  does  not  lie  of  deeds  or  charters  concerning  lands ;  for  Hi^ 
are  of  no  value,  but  as  thej  relate  thereto. 

Bro.  Mcp»  34. 

Replevin  lies  not  of  money,  nor  of  leather  made  into  riioes. 
Moor,  394 ;  9  Brownl.  139. 

If  a  mare  in  foal,  a  cow  in  calf,  &c.,  are  distrained,  and  they  happen  to 
bring  forth  their  young  whSst  they  are  in  the  custody  of  the  distrainer,  a 
replevin  lies  of  the  foal,  calf,  &c. 

Bro.  lUpL  41 ;  F.  N.  B.  69 ;  Sid.  89. 

Replevin  lies  for  a  ship :  so,  of  the  sails  of  a  ship. 

March,  110;  Raym.  933. 

It  was  ruled  by  PoUexfen,  C.  J.,  upon  evidence  at  Guildhall,  in  replevin 
for  ffoods  taken  by  order  of  the  East  India  Company  from  interlopers  in 
the  Indies,  that  no  replevin  lies  for  goods  taken  beyond  the  seas,  thou^ 
brought  hither  by  the  defendant  afterwards.* 

Show.  91.  *  In  those  eateii  where  replevin  will  not  He,  the  party  may  brine  sui  ae- 
tion  of  detinue  to  recoirer  the  deeds,  gooas,  &c.,  in  specie  f  Qfor  Feplevin  lies  only  for  a 
takings  but  it  aeems  that  it  lies  for  any  taking,  not  merely  for  a  distress,  per  Lord 
Redesdale,  I  Scbo.  &  Lef.  397 ;  and  the  reason  of  the  decision.  Show.  91,  was,  that  the 
takings  which  is  the  gist  of  the  action,  was  beyond  seas.) 

^If  trees  be  cut  down  on  the  plaintiff's  land,  and  converted  by  the  de- 
fendant into  posts  and  rails,  this  is  not  such  an  alteration  of  the  property  as 
will  prevent  the  plaintiff  from  recovering  in  replevin. 

Snyder  v.  Yaux,  9  Rawle,  423. 

Replevin  lies  for  any  unlavrful  taking  of  a  chattel,  whether  taken  nnder 
pretence  of  duress  or  not. 

Pangbnm  v.  Patridge,  7  Johns.  140;  Cresson  v.  Stout,  17  Johns.  116.  dee  Mar- 
shall V.  Davis,  1  Wend.  109 ;  Clark  v.  Skinner,  30  Johns.  465. 

It  does  not  lie  for  things  fixed  to  the  freehold. 

17  Johns.  116.  It  does  not  lie  for  a  crop  detached  from  the  freehold  by  catting  it 
tad  removing*  it.    De  Mott  v.  Hagerman,  8  Cowen,  930. 

In  New  York,  replevin  lies  for  goods  taken  in  execution ;  they  not  being 
at  the  time  in  the  possession  of  the  debtor  in  the  execution. 
Jtrdd  V.  Fox,  9  Cowen,  359. 

Replevin  lies  for  a  book  of  records. 
Sawyer  v.  Baldwin,  11  Pick.  493,^ 

(6)  Replevin,  for  and  against  whom  it  lies. 

Herein  the  general  rule  is,  that  he  who  brings  a  replevin  must  have  a 
general  or  special  property  in  him  at  the  time,  and  that  therefore  a  lord  for 
a  heriot,  a  parson  for  a  mortuary,  shall  not  have  it  before  seizure  \  for  the 
seizure  vests  the  property  in  such  cases. 

Plow.  381 ;  Co.  Lit  145.  /0  Replevin  may  be  maintaned  by  »reoe»for  of  goods, 
when  he  is  bound  to  deliver  them  by  a  specific  day,  or  pay  the  amount  of  the  exeeation 
under  which  the  levy  was  made,  although  the  property  be  left  by  him  in  the  poesessioa 
of  the  defendant  in  the  execution.    Miller  v.  Adsit,  16  Wend.  335.gr 
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(O)  Replevin,  for  and  against  whom  it  lies. 

An  executor  shall  have  a  replevin  of  the  taking  of  beasts  in  the  lifetime 
of  his  testator;  for  this  afiinns  die  property  to  remain. 

Bro.  nepL  69;  Sid.  83;  {3  Mass.  T.  Rep.  321,  Pitts  v.  Hale.} 

If  the  cattle  of  a  feme  sole  be  taken,  and  afterwards  she  many,  the  hus- 
band alone  may  have  a  replevin.  But  it  hath  been  held,  that  in  such  case 
the  wife  cannot  join,  for  that  this  action  admits  and  affirms  property  in  the 
feme  at  the  time  of  the  marriage,  which  by  consequence  must  have  vested 
in  the  husband. 

F.  N.  B.  69 ;  Vent.  361 ;  3  Lev.  107 ;  Sid.  172. 

But  of  the  taking  of  goods  which  a  feme  has  as  executrix,  the  husband 
and  she  may  join  in  replevin. 
Bro.  Bar.  jr  Fern.  pi.  85. 

And  in  a  late  case  where  husband  and  wife  brought  a  replevin,  and  con- 
cluded their  declaration  ad  damnum  ipsorumy  defendant  avowed  for  rent  in 
arrear  on  a  demise  for  years;  plaintiff  in  bar  of  the  avowry  pleaded  non  de- 
misUy  and  issue  being  joined  on  the  demise,  a  verdict  was  found  for  the 
plaintiffs,  and  Is,  damages;  and  in  arrest  of  judgment  two  objections  were 
made,  1st,  that  husband  and  wife  cannot  join  in  replevin;  2dly,  that  though 
they  mi^t  join  in  an  action,  yet  it  cannot  be  laid  to  the  wife's  damage,  me 
having  no  property  in  personal  chattels  during  the  coverture.  In  support 
of  these  exceptions  were  cited  F.  N.  B.  69;  1  Sid.  172;  because  replevin 
admits  and  affirms  property  in  the  wife  ^t  the  time  of  the  marriage,  which 
must  necessarily  vest  in  the  husband ;  and  the  court  can  make  no  intend- 
ment that  they  were  joint-tenants  before  coverture,  or  that  the  feme  had  the 
goods  as  executrix ;  but  per  cur. — ^As  to  the  first  exception,  though  it  be 
generally  true  that  husband  and  wife  cannot  have  a  joint  property  in  per- 
sonal chattels  after  marriage;  yet,  as  a  man  and  a  woman  may  have  a  joint 
prc^)erty  before  marriage,  or  the  wife  might  have  these  goods  as  executrix, 
and  the  taking  in  both  cases  might  be  before  marriage,  we  do  not  see  why 
thev  may  not  declare  jointly  in  an  action  for  such  taking;  and  if  the  law 
will  admit  of  such  a  joint  action,  the  fact  is  admitted  by  the  pleading;  for 
the  defendant  has  not  made  it  a  point  of  contest  with  the  plaintiff,  whose  the 
property  was  at  the  time  of  takmg;  and  therefore  if  there  can  be  a  case 
where  husband  and  wife  may  join  in  an  action  for  a  personal  chattel,  we 
think  that  after  a  verdict  this  ought  to  be  intended  that  case.  As  to  F.  N.  B. 
69,  the  book  says  the  husband  may  have  a  replevin  smgly ;  But  this  does 
not  prove  he  may  not  join  bis  wife  with  him.  And  as  to  1  Sid.  172,  we 
think  the  distinction  there  made  not  law,  and  that  it  is  not  necessary  the 
husband  should  sue  alone  in  such  cases  as  affirm  a  property;  but  this  is 
expressly  contrary  to  the  year-books,  and  to  the  opinion  in  1  Vent.  261, 
where  it  is  held  they  may  join  in  detinue,  which  affirms  property  as  well  as 
replevin ;  for  the  specific  goods  there  are  to  be  recovered.  And  as  to  the 
second  exception,  this  must  follow  the  fate  of  the  first ;  for  if  the  tort  pre- 
ceded the  marria^,  the  action  would  survive;  and  Cro.  Eliz.  259  is  ex- 
press, that  where  damages  may  survive,  they  may  be  assessed  to  both. 

Pasch.  8  6.  3,  in  B.  R.,  Boame  et  ax.  v.  Mattaire;  3  Stra.  1015,  S.  C.  but  not  S..  P. ; 
Ca.  temp.  Hardw.  119,  S.  G. 

l|But  a  declaration  in  replevin  by  husband  and  wife  for  taking  the  goods 
of  husband  and  wife  is  bad  on  demurrer,  as  no  interest  of  the  mfe  appears, 
and  the  court  cannot  intend  any,  on  demurrer. 

Serres  v.  Dodd,  3  New  R.  405.  « 
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(O)  Repleria*  for  and  agaiiMt  whom  it  lies. 

It  is  not,  howerer,  a  good  plea  in  bar  to  an  aTOWiy  for  rent,  tbat  before 
and  at  the  time  of  the  supposed  demise,  and  when  the  supposed  rent  became 
due,  the  plaintiff  was  married  to  one  J  C ;  for  if  it  is  to  be  presumed  £rom 
the  allegation  of  coverture  when  the  rent  became  due  that  the  coverture 
continued  to  the  time  of  the  distress,  the  plea  is  clearly  bad,  as  in  that  case 
the  wife  alone  could  have  no  ground  of  action,  and  if  this  is  not  to  be  pre- 
sumed, stil)  the  plea  is  no  sufficient  answer  to  the  avowiy. 

Clarke  v.  Davies,  9  Marsh.  386;  S.  G.  7  Taunt.  79.| 

If  A  takes  beasts  by  the  command  of  B,  the  replevin  mav  be  brou^t 
against  both,  or  it  may  be  brought  against  the  commander  only,  as  trespass 
may  be. 

9  Roll.  Abr.  431 .  0A  mere  servant,  who  as  such  has  charge  of  goods,  cannot  mam* 
tain  replevin ;  bat  when  he  is  a  bailee  he  may.    Harris  v.  Smith,  3  Ser||r.  Sl  R.  90.gf 

If  the  beasts  of  several  men  be  distrained,  they  cannot  Join  in  a  replevin ; 
so  it  is  a  good  plea  to  say,  that  the  property  is  in  the  plaintiff  {*}  and  a  stranger, 
and  where  there  be  two  plaintifis,  that  the  property  is  in  one. 

Co.  Lit.  145 ;  6  Co.  19  a,  38  b ;  {■}  9  Mass.  T.  Rep.  609,  Hart  v.  FiUgerald.} 

^  The  assignee  of  the  buyer  of  a  chattel,  who  has  never  had  possession, 
may  maintain  replevin  agamst  the  seUer. 

Woods  V.  Nixon,  Addis.  134. 

The  writ  should  issue  against  the  person  having  at  the  time  actual  pos- 
session of  the  chattels  claimed. 

English  V.  Dalbrow,  1  Miles,  160. 

Replevin  does  not  lie  by  one  joint  owner ;  but  the  objection  can  be  taken 
only  by  plea  in  abatement,  when  he  sues  for  the  whole ;  if  he  sues  for  a 
moiety,  the  court  will  abate  the  writ,  ex  officio.  ' 

D'Wolf  V.  Harris,  4  Mason,  416.  See  Ladd  v.  Billings,  15  Mass.  15;  PrenUce  r. 
Ladd,  19  Conn.  331. 

A  tenant  in  common  cannot  maintain  replevin  against  his  co-tenant. 
Barnes  v.  Bullett,  15  Pick.  71 ;  Wills  ▼.  Noyes,  13  Pick.  324. 

One  Parker  agreed  in  writing  to  furnish  certain  goods  to  the  commissaiy- 

f general  of  th^  United  States,  manufactured  or  about  to  be  manufactured, 
or  the  purpose  of  paying  a  debt  due  to  the  commissary-general  and  to  one 
Robert  Earo.  Held,  that  the  United  States  could  not  maintain  a  replevin 
for  the  goods  manufactured  under  this  contract  If  the  action  could  hare 
been  maintained,  Earp  should  have  been  joined  in  it. 

United  States  v.  Kennon,  Peters'  C.  C.  168. 

The  plaintiff  must  have  had  a  right  to  the  possession  of  the  property^  at 
the  takmg  or  detention. 

Gates  v.  Gates,  15  Mass.  310;  Wheeler  v.  Train,  3  Pick.  955;  Collins  v.  Evans, 
15  Pick.  63. 

But  possession  itself  is  not  requisite. 

Baker  v.  Fales,  16  Mass.  147;  Pratt  v.  Parkman,  94  Pick.  49. 

A  person  having  only  an  equitable  title  to  a  note,  cannot  maintain  reple- . 
Tin  for  it  against  the  legal  ovnier. 

Clapp  V.  Shepard,  9  Mete.  197. 
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(H)  OftheDeolaiation  in  Replevin. 

A  mere  bailee  has  not  sufficient  interest  to  maintain  replevin. 

Watennan  v.  Robinson,  5  Mass.  303;  Perley  v.  Foster,  9  Mass.  109;  Warren  v 
Leland,  9  Mass.  865. 

A  brewer  who  sent  beer  in  his  own  barrels  to  a  retailer,  which  he  was 
to  pay  for  as  sold,  but  which  he  had  a  ri^t  to  keep,  has  a  sufficient  right 
of  possession  to  maintain  replevin  against  a  person  attaching  it  as  the  pro- 
perty of  the  retailer. 

Meldmm  ▼.  Snow,  9  Pick.  441. 

Replevin  cannot  be  brought  by  joining  several  persons  who  have  several 
and  distinct  interests. 

Broderick  ads.  Ames,  3  Harr.  (N.  J.)  397. 

In  Maiyland  a  father  may  maintain  replevin  for  the  proper^  of  a  child 
as  natural  guardian,  if  such  property  was  taken  when  the  chila  was  under 
sixteen  years  of  age,  although  the  suit  was  instituted  after  he  was  sixteen, 
but  before  he  was  twenty-one. 
Smith  V.  Williamson,  1  Harr.  &  J.  149.0f 

(H)  Of  the  Declaration  (a)  in  Replevin. 

It  hath  been  holden  by  some  opinions,  that  the  count  or  declaration  in 
replevin  must  be  certain  and  particular  in  setting  forth  the  numbers,  kinds, 
and  qualities  of  the  cattle  or  things  distrained ;  for  that  otherwise  die  she- 
riff cannot  tell  how  to  make  deliverance  of  the  same. 

Cater,  318 ;  Co.  45.  1(a)  The  declaration  may  be  entitled  of  the  term  of  the  retnm 
of  the  recordarifaeiaa  lomtelam^  or,  as  it  seems,  of  the  term  in  which  it  is  delivered ;  but 
if  entitled  of  an  intermediate  term  it  is  irregular,  and  the  defendant  may  sign  judgment. 
5  Tanqt  778.0  id  A  declaration  containing  an  item,  amonff  others,  of  a  ^  lot  of  sun- 
dries,'* held  good  after  verdict,  the  defendant  having  pleaaed  property  in  himself,  and 
the  issue  was  on  the  plea.    Warner  v.  Aughenbaugh,  5  Serg.  &  K.  Lgr 

As  in  replevin  the  plaintiff  declared  that  the  defendant  took  cetiiium  oves 
matrices  et  verveces  of  the  plaintiffs :  after  verdict  for  the  plaintiff,  exception 
was  taken  to  the  declaration,  because  it  did  not  appear  in  the  declaration 
how  many  ewes  and  how  many  wethers ;  and  the  sheriff  is  bound  to  make 
deliverance  of  either  sort  according  to  the  writ;  and  thou^  he  may  be  in-> 
formed  by  the  party,  so  that  it  is  a  good  return  to  say,  that  none  came  on 
the  behalf  of  the  party  to  show  the  beasts,  yet  he  is  not  bound  to  require 
it,  but  ought  to  have  sufficient  certainty  within  the  record;  and  therefore 
jud^ent  was  given  for  the  defendant;  but  it  was  agreed  that  oves  without 
addition  had  been  good  enough. 

Allen,  33;  Still.  71,  S.  C,  Moor  v.  Cliptam. 

But,  notwithstanding  this  case,  it  seems  to  be  now  settled,  that  a  decla* 
ration  in  replevin  being  certain  to  a  general  intent  is  sufficient,  especially 
if  it  be  after  a  verdict. 

7  Co.  35 ;  Show.  170. 


As,  where  a  replevin  was  brought  quare  deferuP  cepU  bona  et  catallaj 

iz.)  quondam  parcelP  lintei  et  quondam  parcel f  papiri^  defendant  avowed 

tor  rent;  and  after  verdict  for  .the  plaintiff,  exception  was  taken  in  arrest 


of  judgment  that  the  declaration  was  uncertain  in  not  specifying  the  quan- 
tities contained  in  the  parcels;  and  Parker,  C.  J.,  who  delivered  the  opi- 
nion of  the  courts,  said^  that  the  declaration  would  undoubtedly  have  been  ill 
on  demurrer;  but  that  the  defendant  having  avowed  the  talons  the  goods 
in  the  declaration,  the  avowry  had  cured  the  defect,  as  thereby  both  parties 
VoL.Vin.— 70  3  A 
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(H)  Of  the  Declantioii  in  RepleniL 

^ere  agreed  what  the  goods  were ;  and  the  defendant  himself  having  pray- 
ed a  return  of  them,  there  was  no  controversy  between  him  and  the  plain- 
tiff about  them ;  and  to  oblige  the  plaintiff  to  a  greater  certainty,  would 
have  been  of  no  service  to  the  defendant;  for  if  he  had  demanded  500 
reams  of  paper,  and  proved  only  one,  he  must  recover.  And  as  to  the  dif- 
ficulty of  delivering  the  goods  upon  a  retumo  kabendo^  he  said  there  uras 
no  weight  in  that  objection ;  for  the  sheriff,  when  he  came  to  make  a  re- 
turn, might  have  the  defendant's  assistance  to  show  him  which  were  tbe 
goods;  and  he  was  not  obliged  to  execute  the  writ  without  somebody  atr 
tended  to  point  out  the  things  he  was  to  deliver;  ||and  it  is  a  good  return 
for  him  to  make  quod  nuUus  venii  ex  parte  deferuP  ad  ostend?  averia.  Rast. 
570  b,  Dalt.  Sher.  274  ;J|  and  in  this  case  that  of  Moore  v.  Clgdamy  Allen, 
33,  was  fully  considered  and  overruled. 

Trin.  I  G.  1,  in  B.  R.,  Kempston  t.  Nelson,  S.  C.  cited  and  approved  by  Lord  Haid- 
wieke,  Ca.  temp.  Hardw.  131. 

So,  in  the  case  before-mentioned  of  Bourne  v.  Mattaire,  where  a  replevin 
was  brou^t  for  fourteen  skimmers  and  ladles ;  the  objection,  that  die 
plaintiff  had  not  distinguished  in  his  count  how  many  skimmers  and  how 
many  ladles,  was  overruled. 

S  Stra.  1015 ;  Pasch.  8  G.  3,  in  B.  R.,  Bonme  et  nx.  t.  Mattaire ;  Ca.  temp.  Hardw. 
119,S.  C. 

||But  where  the  plaintiff  declared  that  the  defendant  in  ^^  a  certain  dwell- 
ing-house took  divers  goods  and  chattels  of  plaintiff,"  the  court  arrested 
the  judgment  for  the  uncertainty  of  the  description ;  and  Gibbs,  C.  J.,  said, 
that  in  the  cases  of  Kempston  v.  Nelson,  and  Bourne  v.  Mattaire,  there 
was  something  to  guide  the  sheriff,  but  here  there  was  nothing  whatever. 

Pope  T.  Tllman,  7  Taant.  642 ;  I  Moo.  386.||  fiA  declaration  in  replevin  ia  aafficieat 
in  reapect  to  the  deacnption  of  the  property,  if  it  he  certain  to  a  general  intent,  espe- 
cially after  verdict,  wilaon  v.  Gray,  8  Watts,  38.  See  Warner  v.  Angfaenhaagfa) 
5  Serg.  &  R.  1 ;  Snedaker  v.  Quick,  6  Halst.  ITS.gr 

The  plaintiff  in  his  count  must  allege  the  taking  to  be  at  a  certain  placei 
or  according  to  the  precedents,  in  quodam  locovocat\  that  the  defendant 
may  have  notice  to  what  he  is  to  answer,  and  make  his  tide ;  and  there- 
fore the  alleging  the  taking  cqmd  Dale,  or  such  a  vill,  is  too  general  and 
uncertain. 

Gro.  Eliz.  896;  Ward  v.  Saville,  Godb.  186;  Brownl.  176;  and  vide  Hob.  16; 
Moor.  678;  Raym.  34;  {Willea,  475,  Bully thorpe  v.  Turner.  Bat  if  the  defendant 
doea  not  demur,  but  pleada  to  the  declaration,  the  defect  ia  cured.    Id.  ibid.} 

In  replevin  both  the  vill  and  place  are  traversable. 

Oarth.  186.  0  The  declaration  muat  atate  a  certain  place  within  a  village  or  town ; 
but  the  omiaaion  ia  cured  by  the  defendant'a  pleading  over.  Gardiner  v.  Humphieyi 
10  Johns.  5Z.ff 

[The  plaintiff  declared  for  taking  his  catfle  at  Market  Street,  and  Ae 
defendant  pleaded  non  cepit  modo  djormd  ;  at  the  trial  the  plaintffl  pi^^ed 
that  the  cattle  were  in  the  defendant's  possession  at  Market  Street,  where 
he  was  driving  them  to  the  pound :  the  defendant  proved  that  he  first  and 
originally  took  them  at  Huxlhall :  it  was  thereupon  insisted,  that  thepto' 
tiff  had  not  proved  the  allegation  in  his  declaration,  that  the  cattle  were 
taken  at  Market  Street,  for  that  the  defendant  had  proved  they  ^ere 
first  taken  at  another  place,  viz.,  at  Hardball.  But  the  judge  at  the  tn^j 
and  the  whole  of  Common  Pleas  afterwards,  were  of  opinion  that  this  ob- 
jection was  groundless,  because,  if  the  defendant  took  them  wrongfully  a* 


in  his  custody,  and,  consequent]^,  the  place  was  well  laid  in  the  declara- 
tion. 

Wslioa  T.  Kenop,  3  Wils.  364. 

Replevin  in  London :  defendant  appears  upon  an  elongata ;  plaintiiT  de- 
clares quas  in  quodam  loco  vocai'  the  Minories  in  London :  defendant  pleads 
turn  c^nt  modo  ei  forwA:  at  the  trial  the  plaintIS*  proved  the  taking  at 
Rotherhithe  in  Surry :  upon  which  it  was  objected,  that  the  plaintiff  nad 
not  proved  his  issue,  for  the  place  is  material,  and  therefore  part  of  the 
issue  under  inodo  etjbrmd.  Tlie  counsel  for  the  plmtiff  admitted,  that  it 
was  traversable ;  but  insisted,  that  by  not  traversing  it  particularly,  the 
place  was  admitted,  and  could  not  be  insisted  on  upon  noncepit.  But  the 
Chief  Justice  held,  that  where  the  defendant  avows  at  a  diiTerent  place  in 
order  to  have  a  return,  he  must  traverse  the  place  in  the  count;  because 
bis  avowry  is  inconsstent  with  .it :  but,  where  be  does  not  indst  upon  a 
return  he  xso-y  plead  rum  c^>ii,  and  prove  the  taking  to  be  at  another  place, 
for  it  is  material.     Whereupon  the  plaintiff  was  nonsuited. 

Johnson  v.Woll^er,  1  Str.507,atGuil(IhB]l,cara>nPrBtt,C.  J.— Tfaii  case  is  treated 
by  WilmotiC.  J.,  in  the  precedins  case  of  Walton  v.  Keraop,u  a  mete  niti  priut  note. 
Bnt  il  does  not  appear  here,  aa  it  did  in  that  case,  that  the  |[0<)ds  ever  were  in  the  place 
in  which  the  declaration  alleys  ihem  to  have  1>een. 

[Replevin  of  cattle  taken  in  A.  The  defendant  avowed  the  taking  in 
A  under  a  demise  of  certain  premises  of  which  B  was  parcel,  and  because 
the  cattle  were  damage-feasant  in  B,  he  took  them  and  drove  them  through 
A  in  his  way  to  the  pound ;  and  upon  general  demurrer  the  avowry  was 
held  to  be  well  pleaded. 

B  Bos.  &  Pal.  480,  Abererombie  *.  Paikhnret} 

jjA  declaration  for  taking  the  plaintiff's  goods  at  the  parish  of  St.  Mary- 
le-Bow,  in  the  ward  of  Cheap,  in  London,  without  stating  any  place,  is 
bad  on  demurrer ;  but  if  the  defendant  plead,  the  defect  is  cured. 

Bollythorpe  T.  Turner,  Willea,  R.  476.D  ^  In  replevin  Tor  ^oods  not  distniited  for 
tent,  the  declaration  is  sufficient  if  the  taking  be  laid  in  the  county.  Muck  *.  Folk- 
road,  1  P.  A.  Browne,  60.^ 

A  man  may  count  of  several  takings,  part  at  one  day  and  place,  and 
part  at  another  day  and  place. 

F.  N.  B.  6B,  in  the  notes  to  the  new  edition. 

In  replevin  the  plaintiff  coimted  of  four  oxen  taken  at  divers  time  and 
places,  and  that  delivery  was  made  of  two,  but  the  other  two  were  with- 
held to  his  damage  10«.,and  this  was  held  sufficient  without  any  severance 
made  as  to  the  damages. 

Bro.  tit.  Damagti,  49. 

In  replevin  in  T  the  plaintiff  declared  of  the  taking  of  twenty  beasts  in 
A  and  B;  et  per  cur,,  he  need  not  show  how  many  ne  took  in  one  vill, 
and  how  many  in  another. 

Bro.  lUpl.  48. 

The  count,  as  in  other  actions,  must  agree  with  the  writ ;  so  that  if  the 
writ  is  de  averiis,  and  the  count  de  averUs  et  catalUs,  this  is  ill. 

3  Keb.  671,  ride  tit.  Pieadtngi, 

In  replevin  the  writ  was  in  the  deHnet,  and  the  count  in  the  detiimit,  and 
this  was  thought  to  be  a  material  variance ;  for  in  replevin  in  the  detmet 
tiie  plaintiff  recovers  as  well  the  value  of  the  goods  as  damages  for  taking ', 
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but,  when  the  writ  and  count  are,  that  the  defendant  deHnuii  the  goeds 
against  pledges,  &c.,  by  this  it  is  implied,  that  the  plaintiff  has  had  \m 
0oods  agab ;  and  for  this  he  shall  only  recover  damages  for  the  taldng. 
fiut  the  parties  agreed  to  amend. 
SLatw.  115. 

pt  is  not  necessary  to  insert  the  price  or  value  of  the  catde  or  goods 
taken  in  replevin ;  and  the  reason  seems  to  be,  because  if  the  plaintm  .ob- 
tains a  verdict  he  is  only  entitled  to  damages  for  the  wrongful  taldng  and 
costs,  but  not  to  the  value  of  the  goods  taken,  as  in  trespass,  for  th^  w 
delivered  to  him  when  replevied. 

8  Will.  Samid,  390,  n.  1,  and  eaae^  there  refened  to.| 

fi  When  the  writ  is  for  the  taking  and  unjust  detention  of  property,  tbe 
plaintiff  cannot  declare  for  the  unjust  detention  only.  In  general  tbe  de^ 
claration  must  conform  to  the  writ 

Nicfaolf  T.  Niehols,  10  Wend.  699.^ 

(I)  Pleas  in  Replevin. 

Pleas  in  replevin  are  generally  of  four  kinds ;  viz.,  either,  1st,  pleas  io 
bar ;  2d,  in  justification ;  3d,  by  way  of  conusance ;  4th,  by  way  of 
avowry. 

Vide  9  Co.  134. 

In  replevin  the  defendant  may  either  justi^  or  avow  at  his  electioo,  ^ 
this  difference,  that  if  he  justifies,  he  cannot  have  a  return. 
3  Lev.  905 ;  9  Keb.  799. 
The  general  issue  in  replevin  is  non  cqni. 

Vent.  949.  )8  As  to  ¥^hat  plea  arooonts  to  the  general  isene  in  replevin,  and  tbe  effect 
of  sttch  plea,  fee  Bloomer  v.  Juhel,  8  Wend.  448 ;  Coon  ▼•  Conffden,  19  Wend.  496, 
By  pleaaing  the  general  issue  the  right  of  property  in  the  plaintiff  is  admitted.  Haiptf 
V.  Baker,  3  Monr.  491.9^ 

[One  of  several  defendants  may  plead  non  cepU. 

9  Latw.  1101.] 

If  the  defendant  in  replevin  claim  property  to  himself,  or  a  strangffj 
above,  as  he  may  do ;  though  it  ought  to  have  been  before  the  sheriff,  this 
does  not  amount  to  the  general  issue,  but  may  be  pleaded  in  bar  or  abate- 
ment; and  if  the  plaintiff  demur,  the  defendant  shall  have  a  return  without 
avowing ;  for  it  appears  the  beasts  are  not  the  plaintiff's.  But  on  issue 
non  ceptty  property  cannot  be  given  in  evidence,  for  that  were  contrary  to  it 

9  Ley.  99 ;  Vent.  949 ;  Salk.  594 ;  6  Mod.  81, 103 ;  9  Ld.  JRaym.  984. 

If  the  defendant  in  replevin  make  conusance  as  bailiff  to  J  S,  the  plain- 
tiff cannot  traverse  tiiat  he  is  his  bailiff;  for  it  is  a  matter  of  which  by  no 
intendment  he  can  have  knowledge.  But,  if  in  bar  of  the  avowry  the 
plaintiff  pleads  that  another  had  made  conusance  as  bailiff  to  J  S  for  ^e 
same  cause,  and  was  barred,  he  need  not  show  that  it  was  with  tbe  pnvitf 
of  J  S,  for  it  shall  be  intended ;  and  if  in  truth  it  was  without,  the  defeno- 
ant  may  traverse  his  being  ever  his  bailiff.  But  the  law  is,  that  the  plain* 
tiff  in  replevin  may  traverse  his  being  bailiff. 

Cro.  Eliz.  14 ;  Vent.  314 ;  9  Lev.  910 ;  and  vide  3  Lev.  90 ;  Salk.  107,  pi.  1»  ^' 

||This  was  adjudged  in  Trevilian  v.  Pine,  where  the  defendant  in  reple- 
vin made  cognisance  as  bailiff  to  J  S ;  and  plaintiff  pleaded  de  injurid,  &Cm 
absque  hoc  that  he  was  bailiff,  to  which  there  was  a  demurrer ;  and  on  aigu- 


served  between  an  action  of  tre^ass  quare  clausum /regit,  and  trespass  for 
taking  cattle  on  replevin ;  in  the  first  case  the  command  could  not  be  ti%- 
TcrsM,  but  in  the  two  last  it  mi^t. 

Travilian  T.  PiiM,  t  Solk.  107;  It  Mod.  IIS;  and  vide  I  Will.  Sauitd.  347  a,  d.  4, 
(Sth  ed.) 

But  this  distinction  is  now  overruled,  and  it  is  settled  that  where  a  de- 
fendant in  trespass  auare  clatisumjre^  iusti&es  under  the  command  of  the 
owner  of  the  freehold,  the  command  is  traversable: 

Chnmben  t.  DoDBldaon,  II  Uut,  6&.]| 

In  a  replevin  against  the  master  and  bailiff  or  servant,  if  the  bailiff  makes 
conusance  as  baihff,  and  the  master  pleads,  that  he  did  not  take,  the  ser- 
vant shall  not  have  any  return  upon  his  conusance ;  for  by  the  plea  of  the 
master  bis  conusance  is  changed  into  justi£catioQ. 

3  Roll.  Abr.  433 ;  Show.  169,  cited. 

In  replevin  for  mare  and  colt  the  defendant  pleaded  not  guilty  of  the 
taking  within  six  years  ;  and  in  support  of  this  plea  it  was  insisted  upon, 
that  it  was  the  same  in  effect  with  Uie  plea  of  non  cepU,  and  that  if  the 
statute  of  limitations  had  destroyed  the  plaintiff's  action  as  to  the  taking, 
the  defendant  could  not  be  guilty  of  the  detaining ;  and  if  this  were  not  to 
be  allowed,  the  statute  would  be  evaded,  and  coiudneverbeabar  in  reple- 
vin ;  but  per  cur.,  the  plea  is  not  good  in  not  answering  to  the  detainer; 
for  it  might  happen  that  at  the  time  of  taking  the  mare,  toe  colt  was  not  m 
being,  but  mignt  have  foaled  in  the  pound  ;  and  a  thing  may  be  lawliilly 
distrained,  but  unlawfully  detained,  as  by  being  put  into  a  castle,  &c. 

Sid.  81,  Anuidell  v.  Trevil. 

Prisel  in  outer  lieu  is  only  matter  in  abatement,  and  the  plaintiff  may 
have  a  new  writ  without  bemg  put  to  his  second  deliverance. 

6  Mod.  103 ;  Com.  Rep.  133,  pi.  85. 

In  replevin  of  beasts  taken  at  D,  the  defendant  pleads  in  abatement  that 
they  were  taken  at  another  place,  absque  hoc  that  they  were  taken  at  D,  and 
pro  relurno  habendo  avows  for  rent  on  a  lease  for  years,  &c.,  the  plaintiff 
replies  and  traverses  the  lease,  &c.,  this  is  ill ;  for  though  the  defendant, 
when  he  pleads  in  abatement,  must  also  avow  to  have  a  return,  yet  the 
plaintiff  cannot  answer  to  it,  but  must  take  issue  on  the  other  matter;  ||for 
the  avowry  in  such  case  is  only  in  nature  of  a  su^estion  to  have  a  return 
of  the  goods. 

Tent  137;||Salk.93,94;  BallTthorpev.Turaer,  Willee  R.  475;  1  Saaiid.347,n.  l.Q 

||The  defendant  can  only  plead  non  cepU,  or  c^nt  in  alio  loco,  in  case  he 
never  had  the  cattle  in  the  place  in  the  declaration  at  all ;  for  if  the  plain- 
tiff prove  that  defendant  had  the  cattle  in  the  place  in  the  declaration,  the 
plaintiff  will  have  a  verdict  notwithstanding  the  first  taking  were  in  an- 
other place.  Therefore,  if  the  defendant  todc  the  cattle  in  another  place, 
and  only  had  them  in  the  place  mentioned  in  the  declaration  in  the  way  to 
the  pound,  he  must  plead  that  matter  specially. 

3  WiU.  354 ;  3  Wlli.  395 ;  Abercrombie  t.  Parkhurat,  9  Boa.  &  Pol.  480  j  1  Will. 
Saund.  347,  D.  l.||  ^Tfae  plea  of  eept'd'ti  uiio /mo,  does  not  admit  the  taking bh  laid  in 
the  declamion,  and  the  plaintiff  is  boand  to  ahoir  hia  right  to  lecover  in  the  same  iiian< 
mraa  if  the  pim  of  fwne^'thad  been  iuterpoved.    Wiiriams  t.  Welch,  5  Wend.  390.gr 
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mUens  in  arren  is  quasi  a  general  issue  when  pleaded  in  bar  of  ib 
avowiy. 
Bloomer  r.  Jiihel,  8  Wend.  448. 

A  plea  of  property  in  a  stranger  is  good  in  bar  or  in  abatement,  and  enti- 
tles a  party  to  a  return  without  an  avowry. 
Harrison  t.  Mcintosh,  1  Johns.  380.    See  Rogers  t.  Arnold,  19  Wend.  30. 

Plea  to  an  avowry  for  rent,  that  the  avowant  demised  and  transferred  die 
premises  to  the  plaintiff  for  the  residue  of  the  term,  and  had  no  interest  in 
the  reversion,  held  good ;  and  a  replication  that,  upon  a  reference,  the  arbi- 
trator had  by  his  award  given  a  power  of  distraining,  without  averring  that 
such  power  was  a  matter  in  difference,  or  that  he  had  power  to  confer  h, 
held  lU. 

Paseoe  r.  Paseoe,  3  Bing.  N.  S.  B9B.t/ 

(K)  Arowries  in  RepleTin :  And  herein,  of  what  Seisin  and  Serricea,  and  of  the  Cer- 
tainty required  therein;  ||and  of  the  Plaintiff's  Plea  in  Bar-O 

^  For  the  following  general  rvlesy  which  have  a  like  application  to  all 
avowries  and  cognisances,  the  reader  is  indebted  to  Mr.  Ebmmond's  Nisi 
Prius,  465. 

First.  When  the  defendant  avows,  he  is  said  to  be  both  plaintiff  and  de- 
fendant;  fa)  the  former  as  seeking  to  recover  the  chattels  ;  the  latter,  as  de 
stroving  ue  plaintiff's  claim  to  damages.  And  the  plaintiff,  when  he  replies 
to  the  avowry,  is  characterized  as  both  defendant  and  plaintiff;  (ft)  the  for- 
mer,  as  destroying  his  opponent's  demand  of  the  chattel;  the  latter,  as  up- 
holding his  own  claim  to  a  compensation.  The  avowry,  also,  is  s^led  a 
decliiration,(c)  and  the  reply  to  it  a  plea  in  bar. 

(a)  3  Hen.  6,  Trin.  7,  p.  10,  Carthew,  179.  (h)  1  Hen,  6,  Trin.  7,  p.  10.  (e)  Moow, 
pi.  1343,  p.  885 ;  I  Brownl.  183,  Darey  y.  Lan^n. 

Secondly.  If  the  defendant  took  the  chattels  in  his  own  right,  he  should 

in  terms  avow  the  act,  but  if  as  bailiff  to  and  in  right  of  another,  he  should 

use  the  word  acknowledge,{d)    However,  the  mi^rision  of  the  one  tem 

for  the  other  is  only  a  formal  defcct.(6)    The  form  of  a  cognisance  or  ao 

acknowledging  that  the  distress  was  made  in  another's  right,  is,  merely  to 

allege  that  3ie  defendant  took  the  chattels  as  baUiff'y  without  adding,  and  by 

carnmand  of  the  princi]pal.(^)    Though  if  the  mode  of  pleading  was  now  to 

be  setded  for  the  first  time,  I  apprehend,  such  addition  would  be  considered 

as  essential,  because,  though  he  took  the  distress  as  bailiff,  yet  unless  a 

subsequent  assent  (which  is  equivalent  to  a  previous  command)  has  been 

given,  he  cannot  justify  the  act. 

(d)  7  Edw.  3,  Trin.  44,  p.  38.  («)  Vide  Cro.  Ja.  373,  Wheadon  t.  Sugg,  (g)  ^  Mod. 
367,  Lamb  ▼.  Mills. 

Thirdly.  We  have  shown,  that  if  the  defendant  had  the  chattels  in  the 
place  mentioned  in  the  count,  this  satisfies  die  averment  that  tbe^  were 
taken  there,  though  in  reality  the  fiiict  was  otherwise ;  and  if  the  taking  it 
such  place  would  have  been  justifiable,  the  defendant  may  in  his  avowry 
admit  that  he  seized  them  there  ;  but  if  it  would  not,  he  must  necessaniY 
show  where  he  took  them,  and  aver  that  he  had  them  in  the  place  allege" 
by  the  count  in  his  way  to  the  pound,  or  show  by  what  other  accident  they 
came  there,  and  then  proceed  with  the  avowiy.(A)  A  formal  traverse  that 
the  defendant  did  not  take  them  in  the  place  named  by  the  plaintiff,  niu^ 
not  be  added,  for  he  has  admitted  what  in  contemplation  of  law  amounts 
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to  a  taking  fhere,  and  so  there  is  no  inconidstency  between  the  declaratioh 
and  the  defence.(t) 

(A)  83  Edw.  4,  M.  19^  p.  36 ;  8  B.  &  P.  480,  Abererombie  v.  Parkhurat.  (t)  34  Hen. 
6,  M.  33,  p.  18;  1  Wilson,  819,  Ryley  y.  Parkharat. 

Fourthly.  If  the  count  has  averred,  that  the  loais  in  quo  contains  a  hun- 
dred acres,  and  the  avowry  affirms  that  it  comprises  but  thirty,  a  traverse 
need  not  be  subjoined,(a)  because  the  plaintifPs  averment  was  wholly  su- 
perfluous and  impertinent,  and  the  case  therefore  is  as  if  it  had  never  been 
made.(i) 

(a)  1  Leon.  pi.  877,  p.  193.    (b)  80  Edw.  4,  M.  6,  p.  9. 

Fifthly.  An  avowry  that  he  took  the  chattels  in  the  locus  in  quOy  not  add- 
ing, at  the  same  time  when^  &c.,  is  unexceptionable,  being  the  usual  form 
of  pleading.(c) 

(e)  8  Mod.  4,  Wilcox^a  case. 

Sixthly.  If  the  plaintiff  has  declared  for  a  less  rvwmber  of  chattels  tiian 

were  rea%  taken  and  replevied,  the  defendant,  after  avowmg  the  seizure 

of  those  mentioned  in  the  count,  may  (though  he  is  not  obliged)  {d)  aver 

that  he  distrained  such  and  such  goods  in  addition  to  those  alleged  by  the 

plaintiff,  and  which  have  been  restored  to  him,  and  pray  that  a  writ  may 

be  directed  to  the  sheriff,  commanding  him  to  ascertain  the  fact,  that  if 

true,  cause  the  surplus  chattels  to  be  returned  to  the  defendant ;  {e)  and 

this  without  disclosing  the  cause  for  which  they  were  taken,  for  quoad 

these  goods  the  plaintiff  is  nonsuited.     If  he  omits  so  to  do,  he  is  without 

remedy.(g) 

(jt)  T*  Raymond,  33.  (e)  14  Hen.  7,  M.  4,  p.  I.  (g)  Cro.  Ja.  611,  Snel^r  y.  Hen- 
ston. 

Seventhly.  If  the  plaintiff  has  declared  (in  the  detinuit)  for  a  greater 
number  of  chattels  than  were  taken,  the  defendant  need  not  set  the  matter 
right ;  because  notwithstanding  the  number  is  thereby  quodam  modo  ad- 
mitted, (not  being  denied,^  yet  the  truth  may  be  shown  to  the  jury,  who, 
should  me  plaintiff  succeea,  will  measure  the  damages  accordingly.(A) 

(h)  1  Leon.  pi.  54,  p.  43, 

Eighthly.  Should  the  plaintiff  have  replevied /ewer  chattels  than  were  ac-* 
tually  taken,  the  defendant  will  avow  for  all,  and  if  he  succeeds  will  have 
judgment  pro  retomo  habendo  of  those  mentioned  in  the  count,  and  like- 
wise judgment  to  retain  the  others  which  are  already  in  his  possession, 
irreplevisable.(i) 

(t)35Hen.  6,  Hil.  l,p.40. 

Ninthly.  The  defendant  will  allege,  that  he  took  the  goods  for  and  in 
the  Turnie  of  a  distress  for  a  heriot,  or  the  like,  as  the  case  may  he.{k) 
{k)  Dyer,  199,  pi.  57. 

Tenthly.  If  there  are  two  or  more  defendants  they  must  all  avow  for  one 
and  the  savne  causCy  notwithstanding  they  may«each  have  taken  the  chat- 
tels on  a  different  account ;  because  if  one,  for  example,  avows  for  rent 
due  to  himself  alone,  and  another  for  rent  due  to  himself  alone,  and  both 
the  avowries  are  true,  neither  of  ihem  can  have  judgment  for  a  return,  inas- 
much as  the  one  is  not  more  entitled  to  the  chattels  than  is  the  other,  and 
as  the  goods  ought  by  law  to  be  restored  to  the  defendants  (for  it  appears 
that  the  plaintiff  had  no  right  to  get  possession  of  them)  the  court  are 
unable  to  cany  the  law  into  effect  by  pronouncing  the  proper  judgment.(/) 
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There  is  not  the  same  objection  in  the  case,  where  (mt  d^endant  avows  the 
taking  for  several  distinct  causes;  because  if  all  are  found  for  him,  the 
judgment  may  well  be  that  he  shall  have  return  and  hold  until  all  the  de- 
mands are  satisfied. 

(/)  1 1  Edw.  9,  HU.  337 ;  10  Edw.  3,  M.  5,  p.  44.  Vide  3  Hen.  6,  Easter,  SO,  fi.  44, 
per  Martin.    Vide  1  Roll.  Rep.  35. 

The  eleventh  rule  is,  that  one  defendant  may  plead  mm  cepU  as  to  so 
many  of  the  chattels,  and  avow  taking  the  residue  for  one  cause,  whilst  the 
other  defendant  may  plead  non  cepU  to  the  latter,  and  avow  seizing  the  for- 
mer goods  for  another  cause,  inasmuch  as  no  difficulties  can  arise  by  this 
mode  of  proceeding. 

The  twelfth  rule  is,  that  if  the  avowant  states  his  title  incorrectly,  he 
must  fail  upon  a  traverse  taken  to  it,  although  in  reality  he  is  entitled  to 
the  demand  to  which  he  distrained ;  (a)  but  it  he  sets  out  his  title  truly,  and 
claims  more  than  is  his  due,  he  shall  have  a  return  for  so  much  as  he  can 
prove  himself  justly  entitled  to,  and  shall  be  amerced  for  his  false  claim  of 
the  residue/i)  Thus,  if  he  avows  for  a  rent  and  claims  the  whole  of  it, 
whereas  he  is  proprietor  of  two  parts  only,  he  must  fail  if  bis  title  is  put  in 
issue  modo  et/brmd  by  the  replication ;  but  supposing  that  he  is  proprietor 
of  the  whole,  and  he  alleges  that  he  distrained  for  twen^  pounds  arrere, 
whereas  it  turns  out  that  five  pounds  onl v  is  due,  he  shall  have  a  return  for 
the  five  pounds,  and  be  amerced  for  his  false  claim  of  the  remaining 
fifteen.(c)  So,  if  he  avows  for  rent  and  a  nomine pcmiSy  and  does  not  show 
that  the  rent  was  demanded,  the  avowry  thous^h  bad  for  the  nominepcaus 
is  good  for  the  rent,  and  for  that  a  return  shaU  be  awarded.(cf) 

(a)4  Taonton,  339.  (6)  10  Ewd.  3,  M.  5,  p.  44.  (c)  Moore, pi.  434,  p.  381.  Tide 
5  T.  R.  348,  Harrison  v.  Barnbj ;  6  East,  434,  Forty  y.  Imber.  (d)  1  BrownL  p.  179, 
Howel  T.  Sambay.    Vide  etiam  1  Brownl.  p.  174,  rain  y.  Maecal. 

The  thirteenth  rule,  as  it  is  held  by  some,  is,  that  if  the  defendant  avows 
for  two  distinct  causes,  and  it  appears,  from  his  own  showing,  that  the  one 
is  a  just  claim,  but  that  the  other  is  not  a  sufficient  cause  in  law  to  ^rarrant 
the  taking,  the  avowry  shall  abate  altogether.fc)  It  is  elsewhere  affirmed, 
that  there  is  a  difference  of  opinion  in  the  booKS,  whether  in  such  case  the 
avowry  is  bad  in  all  or  for  parcel  only.(^)  And,  perhaps,  by  analogy  to 
the  case  of  a  writ,  the  better  opinion  may  be,  that  it  is  partially  and  not  al- 
together defective. 

(0  11  Rep.  45,  Godfrey's  ease,    (g)  1  Roll.  Rep.  77. 

The  fourteenth  rule  is,  that  if  the  avowry  is  for  parcel  of  a  demand  shown 
to  have  accrued  due,  as  for  a  quarter's  rent,  the  rent  being  payable  half- 
yearly,  it  should  appear  that  the  residue  has  been  satisfied,  because  a  dis- 
tress for  the  parcel  could  only  have  been  made  under  those  circum- 
stances.(A) 

(A)  Cro.  Car.  104,  Holt  r.  Sambach. 

The  following  may  be  mentioned  as  the  fifteenth  rule.  One  material 
averment  in  the  declaration  is,  that  the  goods  were  taken  in  such  a  place ; 
and  if  the  fact  is  that  they  were  seized  in  some  other,  and  also  that  the  de- 
fendant never  bad  them  m  the  locus  in  quOy  non  cqnt  is  a  sufficient  defence. 
The  defendant,  however,  cannot  have  a  return  under  this  plea,  because  it 
is  the  part  of  the  law  in  whose  custody  the  goods  are,  and  not  for  the  jury, 
to  award  a  return,  and  nothing  appears  upon  the  record  to  warrant  such  a 
judgment.    Nor  can  the  defendant  make  avowiy  in  addition  to  the  plea  of 
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non  cqni,  because  the  avowry  would  admit  what  the  plea  altogether  denies, 
namely,  the  taking.  Therefore,  if  he  seeks  a  return  of  the  chattels,  he 
must  plead  that  he  took  them  in  such  a  place,  adding  a  formal  traverse  of 
the  place  named  in  the  declaration,  ana  then  avow  the  cause  for  which 
they  were  taken,  (a)  This,  though  a  double  plea,  is  admissible  at  common 
law,  for  the  reasons  already  pven.(J) 
(a)  89  Hen.  6,  Easter,  30,  p.  54 ;  39  Hen.  6,  M.  47,  p.  35.    (b)  AnU. 

The  sixteenth  rule  is,  that  an  avowry  need  not  be  verified ;  and  the  rea- 
son assigned  is,  because  it  is  in  the  nature  of  a  declaration.(c) 

(e)  Co.  Lit.  303  a. 

Lastly.  Inasmuch  as  the  avowant  is  defendant  as  well  as  plaintiff,  he 
necessarily  falls  within  the  provisions  of  the  statute  of  Ann.(d) 

(ji)  4  Ann.  c.  16,  8.  4,  whicb  pennita  a  defendant  in  any  action  in  any  eoart  of  leoord, 
to  plead  as  many  several  matters  thereto  (with  leaye  of  tne  court)  as  he  may  think  ne- 
cessary for  his  defence.g^ 

An  avowry,  as  has  been  before  observed,  is  the  setting  forth,  in  a  decla- 
ration, the  nature  and  merits  of  the  defendsjit's  case ;  and  the  diowing  that 
the  distress  taken  b^  him  was  lawful,  which  must  be  done  with  such  suffi- 
cient certainty  as  will  entitle  him  to  retumo  habendo.  But  the  cases  on 
this  head  are  of  such  different  natures,  that  it  is  difficult  to  range  them  in 
any  order :  and  as  the  niceties  herein  are  in  many  instances  remedied  by 
late  acts  of  parliament,  it  may  be  sufficient  to  take  notice  of  those  that 
follow. 

Vide  Dany.  510 ;  2  Co.  35 ;  9  Ca  20;  8  Co.  64 ;  Vent.  99 ;  Cro.  Ja.  160 ;  Dyer, 
280. 

In  an  avowry  for  a  distress  for  rent,  the  avowant  was  to  show  a  seisin, 
and  such  seisin,  by  the  statute  32  H.  8,  c.  2,  must  be  (e)  alleged  within 
forty  years  (jf)  next  before  the  making  of  the  avowry  or  conusance. 

Co.  Lit  268.  (e)  And  though  by  the  statute  of  21 H.  8,  e.  19,  the  lord  need  not  avow 
upon  any  person  in  certain,  yet  he  most  allege  seisin  by  the  hands  of  some  tenant  in 
certain  within  forty  years.    Co.  Lit.  268  b.   \{g)  Fifty  years  in  the  8tatat6.| 

If  a  man  makes  a  gift  in  tail,  rendering  rent,  he  m«j  avow  without  lay- 
ing any  seisin,  because  the  reversion  8:ives  him  a  sufficient  privi^,  and  ne 
shall  count  upon  the  reservation,  for  mat  is  his  title ;  and  where  tiie  com- 
mencement of  the  rent  appears,  seisin  is  not  material. 

Bio.  Jhcwry^  52 ;  Roll.  Abr.  314 ;  8  Co.  65. 

^In  Pennsylvania,  an  avowry  need  not  state  out  of  what  lands  or  tene- 
ments the  rent  arises,  nor  when  it  became  due. 

Albright  y.  Pickle,  4  Yeates,  264 ;  Weidel  y.  Roseberry,  13  Serg.  &  R.  180 ;  10  8erg. 
&R.  92. 

In  an  avowry  for  making  a  distress  for  rent,  it  is  not  requisite  to  allege 

that  the  warrant  was  under  seal. 

Jenkins  y.  Pell,  17  Wend.  417. 

The  defendant  in  replevin  must  set  out  truly  and  strictly,  in  his  avowry, 
his  authority  for  making  the  distress. 
Wright  y.  Williams,  5  Cowen,  501. 

The  avowant  must  set  forth  his  title,  and  allege  the  estate  of  "vdiich  he 
is  seised,  or  the  avowry  will  be  bad. 
Shepherd  y.  Boyce,  2  Johns.  446.gr 

If  A  by  deed  indented  makes  a  feoffment  in  fee  to  B  and  his  heirs,  ren- 
VoL.  Vin.— 71 
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deling  10s.  per  anman  to  A  and  his  heirs,  of  which  rent  A  or  his  heiishave 
not  been  seised  within  forty  years,  yet  the  heirs  of  A  may  distrain,  &c.,  for 
the  statute  must  be  intended  in  such  cases  Only,  where  before  the  statate 
the  avowant  was  obliged  to  allege  a  seisin,  and  that  was  where  the  seisn 
was  so  material,  and  of  such  force,  that  though  it  was  by  encroachment  jet 
it  could  not  be  avoided  in  an  avowry. 

8  Co.  64;  Brownl.  169,  Cooper  v.  Foster. 

So,  this  statute  extends  not  to  a  new  rent  created  by  act  of  parliament 

Cro.  Gar.  80;  Jon.  933. 

If  homage  be  done  to  the  lord,  he  may  avow  for  all  other  services,  sa- 
perior  as  well  as  inferior,  for  in  doing  thereof  the  tenant  takes  upon  him- 
self to  do  all  other  services. 

4  Co.  8. 

Seisin  of  rent,  suit,  &c.,  which  is  annual,  is  a  sufficient  seisin  of  es- 
cuage,  homage,  fealty,  heriot  service,  service  to  cover  the  hall,  and  sud 
other  casual  services  as  may  not  fall  in  forty,  ||sixty,  or  serentyH  years. 

4  Co.  BeyirB  caae;  3  Ley.  81,  S.  P. 

But  seisin  of  one  annual  service  is  no  seisin  of  another  annual  service; 
for  in  that  case  it  is  the  folly  of  the  lord  if  he  hath  not  an  actual  seisin  of 
the  other  service  itself,  when  it  becomes  due  yearly. 

4  Co,  9. 

If  the  avowant  allege  a  seisin  of  the  rent,  this  is  a  sufficient  averment 
that  he  was  seised  of  homage. 

Winch.  31;  Hutt  50. 

If  there  be  lord  and  tenant  by  fealty  and  rent,  and  the  tenant  make  a 
lease  for  years,  and  though  the  lessor  hath  done  fealty,  and  constantly 
paid  the  rent,  yet  the  lord  distrains  the  catde  of  the  lessee  for  rent,  (where, 
in  truth,  none  is  due,)  and  avows  upon  a  mere  stranger  that  never  had  anj 
thing,  as  upon  his  very  tenant,  for  rent  arrear ;  upon  the  special  matter 
shown,  the  lessor  may  join  in  aid  to  the  lessee,  and  abate  the  avowry,  and 
compel  the  lord  to  avow  upon  his  tenant  in  right  and  in  law. 

9  Co.  30,  21 ;  3  Mod.  103,  S.  C.  cited. 

If  there  be  lessee  for  years,  and  the  reversion  descend  on  a  feme  covert, 
and  after  the  rent  be  arrear,  and  the  baron  distrain,  and  the  lessee  bring  a 
replevin,  the  baron  oug^ht  to  avow  in  the  name  of  himself  and  his  wfe, 
and  not  in  the  name  of  himself  only,  for  the  avowry  is  to  be  made  accord- 
ing to  the  reversion  which  is  in  the  feme.  In  this  case,  as  reported  ui 
RoUe,  a  qiuere  is  made  how  this  could  be  made  good ;  but  in  Cro.  Ja.,  S. 
C,  the  reason  is  given,  because  he  had  showed  the  truth  of  the  matter  as 
it  was,  and  had  averred  the  life  of  the  feme,  and  so  the  distress  well  taken, 
and  the  rent  due  to  him ;  and  therefore  it  was  adjudged  that  the  avowiy 
was  good. 

Roll.  Abr.  318;  Cro.  Ja.  443,  Wise  v.  Bennett;  and  vide  Mod.  373;  3  Saond.  197; 
6  Mod.  73. 

Coparceners  are  to  join  in  an  avowry  for  rent ;  so,  of  joint-tenants:  d^^ 
tenants  in  common  are  to  sever  in  their  avowries. 

Vide  tit.  Jotnt-tenanis,  Ld.  Rayro.  64. 

II  And  there  is  no  difference  in  this  respect  between  parceners  at  coinfl*^^ 
law  and  co-heirs  in  gavelkind.  Therefore  one  of  several  co-heirs  in  gavel- 
kind cannot  avow  alone  for  his  share  of  the  rent ;  but  he  must  avow  in  bis 


"without  any  express  authority  Jrom  his  co-heirs. 

Leigh  T.  Shepherd,  9  Bro.  ti  B.  463.1 

One  tenant  in  common  cannot  avow  the  taking  of  the  cattle  of  a  stranger 
upon  the  land  damage-leasant,  without  making  himself  bailiff  or  servant  to 
his  companion ;  l|for  the  avowry  is  in  the  personalty,  and  like  a  declaration 
in  trespass,  in  which  tenants  in  common  join.  || 

Roll.  Abr.  330 ;  Jon.  853  i  ||Cullej  t.  Speaman,  9  H.  B.  386;  Cro.  Elii.  630,  conf.D 

A  commoner  may  avow  the  taking  of  the  cattle  of  a  stranger  upon  the 
common  damage-feasant,  though  he  can  have  no  action  of  trespass. 

Cro.  Eliz.  S30.  ^An  aTowant  for  diBlreas  of  callle  of  a  stranger  for  rent,  need  not 
show  that  the;  were  levant  el  eauduait  on  the  demised  premises :  it  iies  with  the  plain- 
tiff to  show  that  thsj  were  not  levaM  el  cauiAent.     Wright  t.  Williama,  S  Gowea,  33&.y 

iAn.  avowry  to  a  rent-charge  devised  to  the  wife  may  be  made  by  the 
husband  and  wife,  in  right  of  the  wife,  and  although  issuing  out  of  a  term 
only. 

Wjnne  t.  Wynne,  S  Man.  «c  Gr.  S.gf 

|[The  plaintiff  in  replevin  pleaded  in  bar  that  the  locus  in^uofrom  time, 
&«.,  ought  to  be  open  and  common  on  or  before  the  15th  day  of  October, 
when  the  com  was  cut  and  carried,  and  from  thence  for  a  long  time,  to 
wit,  for  three  weeks  and  upwards ;  that  the  plaintiff  at  the  time  when,  &c., 
put  in  his  cattle,  "  the  same  time  being  when  the  said  field  was  and  ought 
to  be  open  and  common,  as  aforesaid;"  held,  that  the  plea  was  bad  for 
uncertam^,  even  after  verdict,  the  right  of  common  hemg  too  generally 
described. 

Da  CoBtav.  Clark,  9  Boa.  &  Put.  957. 

A  plea  in  bar  to  an  avowry  for  taking  cattle  damage-feasant,  that  the 
cattle  escaped  into  the  locus  from  a  public  highway,  through  the  defect  of 
fences,  must  show  that  they  were  passing  in  the  higkvmy; — it  is  not  enough 
to  state  that  they  bang  on  the  highway  escaped,  for  it  must  appear  tiiat 
they  were  lawfiuly  there. 

Doraston  t.  Payne,  9  H.  Bl.  S37. 

If  A  has  the  exclusive  right  to  dig  paving-stones  and  tiles  in  a  close, 
and  B  has  the  sole  possession  of  the  soil  for  other  purposes,  and  turns  his 
cattle  thereon  to  depasture ;  A  cannot  distrain  (he  cattle  as  damage-feasant, 
for  breaking  and  injuring  the  stones  and  tiles ;  for  B  is  not  bound  to  watch 
or  fence  them  off.  And  qu.  whether  A  could  have  an  action  for  the  damage } 
and  whether  A's  right  is  assignable  P 

Churchill  t.  Evans,  1  Taant.  539.]] 

Executors  and  administrators  ||of  tenants  in  fee-simple,  fee-tail,  and  for 
terms  of  lives  of  rents, |1  may  distrain  and  avow  in  like  manner  as  their 
testators  or  intestates  might  have  done,  by  the  statute  32  H.  8,  c.  37 .(a) 

B  Co.  64,  Sir  Williatn  Foster's  case.  ||(a}  That  this  atat.  extenda  to  exeontofB  of 
teuanls  for  theit  own  Uvea,  and  of  tenants  pur  aitler  vie,  vide  Co.  Lit.  169  a,  n.  4,  162  b, 
n.  1;  and  ante,  tit.  Senl,\\ 

If  executors,  by  the  32  H.  8,  c.  37,  avow  for  the  arrears  of  a  rent  in  fee 
accrued  to  their  testator,  they  must  show  that  the  land  continues  in  the 
seisin  of  a  tenant  who  ou^t  to  have  paid  it,  or  in  the  bands  of  some  other 
who  claims  by  or  &om  him,  according  to  the  statute. 

Cto.  Elia.  547 ;  Co.  Lit.  163. 
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(It  appears  doubtfiil  whether  this  statute  extends  to  rents  due  on  leaieg 
for  years ;  and  in  a  late  case,  where  the  defendant  in  rq>leTm  arowed  as 
administratrix  of  the  lessor,  who  was  seised  in  fee,  for  rent  due  in  his  life 
from  a  tenant  for  years,  the  court  gare  judgment  for  the  avowant  wi^ut 
deciding  this  question,  on  the  ground  that  it  did  not  appear,  on  the  fiice  of 
the  avowries,  that  the  tenancy  was  for  years. 

Merium  ▼.  Gilbee,  9  Moo.  48. 

And  an  arowry  or  cognisance  under  this  statute  need  not  show  thiAthe 
executors  had  a  ri^t  to  distrain,  by  showing  the  rent  to  be  one  of  that 
nature  to  which  the  statute  applies.  At  least,  after  verdict,  the  aTowiy 
cannot  be  objected  to  on  this  ground. 

Martin  t.  Barton,  1  Bro.  it  B.  S79 ;  3  Moo.  608 ;  and  see  Staniford  t.  Sioclaii, 
S  Bing.  193.g 

[Tenant  for  life  of  a  rent-charge  confessed  a  judgment,  and  an  elegit  is- 
sued, under  which  the  rent-charge  was  extended:  tenant  for  life  died, and 
the  conusee  distrained  and  avowed  in  replevin  for  the  arrears  incurred  in 
the  lifetime  of  the  tenant  for  life :  on  demurrer  it  was  holden  to  be  a  bad 
distress,  and  not  warranted  by  the  above  statute :  1st,  Because  the  €ase 
of  a  conusee  is  not  included  in  it ;  2dly,  Because  he  comes  in  ibepost^nd 
under  the  tenant  for  life. 

Pool  ▼.  Buncombe,  Tr.  1657,  Ball.  N.  P.  56.] 

In  replevin  against  two,  they  make  several  avowries,  each  in  hit  awn  r^ 
and  both  avowries  abated  ;  for  if  both  the  issues  should  be  found  for  the 
avowants,  the  court  could  not  give  judgment  severally  for  the  same  thing. 

6  Co.  19. 

If  one  distrain  for  rent,  and  before  the  avowry  the  estate  on  which  it  is 
reserved  determine,  the  avowry  shall  be  as  if  the  estate  on  which  it  «bs 
reserved  had  continued,  for  the  avowant  is  to  have  the  rent  notwith^and- 
ing :  but,  if  the  distress  were  for  a  personal  service,  then  the  defendant 
must  have  a  special  justification,  for  he  cannot  have  the  service  in  ^^le 
when  the  estate  is  determined. 

Vent  250. 

Replevin  of  an  ox  taken,  &c.,  the  defendant  makes  conusance  as  baihf 
to  J  S,  for  that  he  was  seised  in  fee  of  the  manor  of  D,  and  that  one  D 
was  seised  in  fee  of  such  a  tenement  holden  of  the  said  manor  by  lent 
and  heriot  service,  payable  after  the  death  of  the  tenant,  and  that  D  died 

Eossessed  de  ammalibus  et  catMiSj  and  because  the  heriot  was  not  paid,  be, 
y  the  conmiand  of  the  said  J  S,  distrained,  and  so  made  conusance,  ana 
the  issue  was  upon  the  tenure,  and  found  for  the  defendant.  An  excep- 
tion was  taken  in  arrest  of  judgment,  because  it  does  not  show  vhat  was 
the  best  beast  which  he  demanded,  nor  the  kind  thereof,  nor  the  price  of 
it.  But  per  cur.  the  avowry  was  held  to  be  good  ;  for  peradventure  A^ 
avowant  does  not  know  what  was  tibe  best  beast ;  and  when  the  lord  dis- 
trains, it  is  because  the  heriot  is  eloigned,  and  the  plaintiiT  having  done 
wrong  by  his  eloignment,  he  at  his  peril  ought  to  tender  sufficient  recoift- 
pense. 

Cro.  Car.  360;  Major  ▼.  Brand  wood,  Hatt  176. 

But,  when  the  defendant  avowed  for  a  heriot  service,  and  the  plainu? 
pleaded  in  bar,  that  the  tenant  at  the  time  of  his  death  mdh  hoMi  €f«r 
malic  ;  on  demurrer  it  was  adjudged  for  the  plaintiff,  because  the  avo^ 


be,  tcU.  beast,  or  other  thing. 

Hob.  176. 

In  replcTin,  the  title  was  by  a  lease  made  by  a  parson,  and  the  avowry 
was,  that  A  was  seised  of  the  rectory  of  H,  and  made  the  lease  without 
showing  that  he  was  parson  :  and,  by  the  court,  that  would  have  been  a 
good  exception,  had  it  not  been  said  in  the  avowiy,  that  he  was  seised  in 
jure  ecdesue^  which  supplies  all. 

Noy,  70,  Bold  T.  Waten. 

If  one  avows  for  parcel  of  a  rent,  and  does  not  show  how  he  was  satisfied 
as  to  the  residue,  this  has  been  held  to  be  ill ;  in  like  manner  it  has  been 
said,  that  an  avowry  for  part  of  an  annuity,  without  showing  how  the  rest 
has  been  discharged,  is  Ul. 

Oto.Cv.104;  Coinb.346i  and  vide  1  Ld.  Raym.  164,  644. 

If  A  holds  lands  of  B  by  certain  rent,  as  of  his  manor  of  D,  and  A  con- 
veys those  lands  to  the  king,  who  grants  them  to  J  S  in  an  avowiy  for  this 
rent,  B  must  set  forth  the  special  matter,  and  not  avow  generally,  because 
the  place  where,  &c.,  is  held  of  him  as  of  his  manor  of  D,  &c.,  for  this  ia 
no  rent-service,  but  rent  distrainable  of  common  right.  Adjudged  upon  a 
demurrer,  that  such  general  avowry  was  naught  in  (a)  substance,  and  not 
to  be  amended. 

And.  169, 160,  Broker  v.  Smith,  (o)  For  the  HTeral  rorma  of  an  avowiy,  ride  Co. 
Lit.  S69,  btat  advoeat,  &c.,  for  btnt  cognodl,  lie.,  bat  matter  of  rorm,  Jeak.  338 ;  Cto. 

Ja.  373. ^ihac  aretro  exUtit,  bnl  matter  of  form,  Cro.  Ja.  383 ;  Dale.  73 — bene 

tognotcil  cap.  prmd.  oca  in  ;uo,  lie.,  bat  Umpare  in  quo  omitted.     S  Mod.  4,  S. 

In  an  avowry  for  a  rent-charge  the  defendant  made  a  title  to  Jane  Stiles, 
with  whom  he  married  atmo  1603;  and  because  at  Michaelmas  1597,  20^ 
was  arrear,  and  not  paid  to  him  and  his  wife,  he  avowed  ;  and  this  was 
adjudged  a  good  avowry;  for  the  saying  it  was  arrear  to  him  and  bis 
wife,  was  but  surplusage,  when  the  contraiy  appears,  he  not  being  tiien 
married. 

Cio.  Ja.  383,  Bowie*  v.  Poor;  BulsL  135,  S.  C. 

So,  where  the  defendant  made  conusance  as  baililT  to  A,  administrator 
to  B,  and  it  appeared  that  A  had  a  right,  but  not  as  administrator,  and  the 
conusance  stood  as  bailiff  of  A,  and  the  rest  rejected  as  surplusage. 

Hob.  308 ;  Mo.  887.  Brown  r.  Dunnery. 

Where  an  avowiy  is  made  for  several  rents,  and  it  appears  part  is  not 
due,  yet  the  whole  avowiy  shall  not  abate. 

11  Co.  46. 

In  avowry  for  rent,  and  so  many  hens  for  quit-rent,  the  avowant  had  a 
verdict  for  the  whole  ;  but  it  afterwards  appearing  upon  the  face  of  the 
avowry,  that  the  hens  were  not  due  at  the  time  of  the  distress,  the  avow- 
ant h^  leave  to  release  his  damages  as  to  them  and  take  judgment  for  the 
rent  with  his  costs. 

Ld.  Raym.  317 1  Ciith.  437,  S.  C,  Moni*  v.  Oelder. 

An  avowant  in  replevin  may  abate  his  own  avowry  for  part  of  the  rent 
distrained  for,  but  not  after  judgment 

Com.  Rep.  49,  pi.  36. 

In  replevin  J  S  avowed  for  a  rent-charge,  due  anno  1660,  and  after- 
wards he  distrained  and  avowed  for  another  part  of  the  same  rent-ebarge, 
3B 
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which  became  due  before  the  said  year,  and  which  was  against  a  different 
tenant :  in  this  case  it  was  held  by  three  judges  against  Mallet,  dial  tbe 
avowant  was  not  estopped  by  his  nrst  avowry  in  such  manner  as  a  lessor 
is  by  giving  an  acquittance  for  the  last  gale  of  rent,  but  that  he  may  at  his 
pleasure  avow  for  part  of  his  rent  at  one  time,  and  for  part  at  another,  in 
the  same  manner  as  the  lord  may  command  his  bailifT  to  distrain  for  so 
much  rent,  and  afterwards  for  the  sum  due  before. 
Sid.  44 ;  Raym.  81,  Pamer  v.  Stabick.  IVide  Yin.  Abr.  iZertf,  F.  c.| 
In  an  avowry  the  defendant  may  say,  that  B  was  seised  of  the  place 
where,  &c.,  and  held  the  same  of  A  by  fealty  and  rent,  and  so  for  rait 
arrear,  as  bailiff  to  A,  make  conusance  according  to  the  statute,  as  in  lands 
held  of  him ;  though  it  has  been  objected,  that  when  in  the  beginning 
he  names  the  tenant,  he  ought  to  go  on  in  the  same  manner,  and  avow  up- 
on him  as  at  common  law.* 

Cro.  Eliz.  146,  Lacey  v.  Fisher;  Leon.  309,  S.  C.  •Thoae  who  diatnin  for  lent 
or  aervicea  may  avow  generally.     11  G.  3,  c.  19,  $  33,  which  vide  if^rd. 

If  A  holds  one  acre  by  knight-service,  and  12d.  rent,  and  the  other  in 
socage  and  Id.  rent,  and  makes  a  gift  in  tail  of  both  acres,  without  any 
expre^  reservation  of  any  tenure,  the  same  tenures  are  by  law  created  be- 
tween the  donor  and  donee ;  and  though  there  is  but  one  reversion,  yet, 
because  the  tenures  are  several,  the  donor  must  make  several  avowries 

for  the  avowry  is  made  in  respect  of  the  tenures. 
Co.  Liu  33. 

A  person  cannot  make  one  avowry  both  for  a  rent-service  and  a  rent- 
charge,  but  he  may  avow  the  taking  so  many  cattle  for  a  rent-service,  and 
so  many  for  a  rent-charge.(a) 

Roll.  Rep.  35.  (a)  He  may  now,  if  need  require,  avow  double,  by  the  atat.  4  Abb. 
c.  16. 

And  in  a  replevin  for  a  colt  and  a  cow,  the  defendant  may  avow  lor 
several  heriots,  and  show  that  the  father  of  the  plaintiff  was  seised,  ftcj 
and  show  the  several  heriotable  tenures,  and  death,  &c.,  dnd  that  he  took 
the  colt  and  cow  nomine  heriotorumy  without  showing  which  he  took  m 
respect  of  the  one  tenure,  and  which  in  respect  of  the  other. 

Bulat  101, 103. 

[The  defendant  avowed  for  rent  under  a  lease  dated  the  24th  June, 
haSendum  a  pned.  24  Jun.  ifc.y  virttde  cujus  the  plaintiff  entered  the  aud 
24th  of  June.  On  demurrer  it  was  objected,  that  the  plaintiff  was  a  dis- 
seisor by  entering  the  24th,  when  the  lease  was  not  to  commence  till  tne 
next  day,  and,  consequently,  the  possession  was  not  under  the  lease,  but  oj 
virtue  of  a  tortious  fee.  But  flie  court  gave  judgment  for  the  avowant, 
for  that  there  was  a  great  difference  between  this  case  and  an  ejectment; 
for  here,  be  the  entry  tortious  or  not,  it  does  not  dischaige  the  contract  for 
the  payment  of  the  rent. 

Macdonnel  v.  Wilder,  1  Stra.  550 ;  8  Mod.  54,  S.  C] 

If  a  man  takes  a  distress  for  a  thing  for  which  he  had  not  good  cause 
of  distress,  but  had  good  cause  of  distress  for  another  thing,  if  a  reple^ 
is  brought,  and  he  comes  into  court,  he  may  avow  for  which  thing  »^ 
pleases. 

Com.  Rep.  78 ;  Carth.  44. 

An  executor  of  tenant  for  life  of  a  rent-charge  may,  pursuant  to  tne 
statute  of  32  H.  8,  c.  37,  avow  for  the  arrearages  mcurrea  in  the  lifetun^ 
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of  tbe  testator,  without  averring  that  the  place  where,  &c.,  was  in  the 
seisin  of  the  plaintiff,  or  that  he  claims  by,  from,  or  under  him  that  was 
tenant,  and  it  wiU  come  more  properly  on  the  other  side  to  show  the  con- 
trary. 
Ld.  Raym.  173 ;  3  Lntw.  1327,  S.  C,  Hoel  v.  Bell. 

In  an  avowry  for  homage,  it  need  not  be  shown  whether  the  tenancy 
came  to  the  tenant  by  descent  or  purchase. 
Winch,  31 ;  Hut  50. 

A  stranger  to  an  avowry  can  plead  nothing  in  bar  thereof  but  hors  de 
son/eey  or  that  which  is  tantamount ;  but  the  right  heir,  though  he  be  a 
stranger  to  the  avowry,  being  made  a  party  by  aid  priery  may  plead  matter 
in  abatement  of  the  avowry. 

9  Go.  30 ;  Mo.  870. 

But  at  common  law,  where  the  avowry  was  made  only  on  the  land, 
as  in  case  of  customary  profits,  as,  a  fine  for  alienation,  &c.,  so  in  case  of 
a  rent-charge,  the  plaintiff  might  have  pleaded  any  discharge,  though  he 
was  a  mere  stranger,  and  had  nothing  in  the  land. 

Hob.  108, 109. 

If  a  stranger  claims  a  seignoiy,  and  distrains,  and  avows  for  the  service, 
the  tenant  may  plead  that  the  tenancy  is  extra  feodum  ^&uc.^  of  him,  that  is, 
out  of  the  seignoiy,  or  not  holden  of  him ;  but  he  cannot  plead  extra 
feoduniy  &c.,  unless  he  takes  the  tenancy  upon  himself. 

Co.  Lit  1  b. — 2  Mod.  104 ;  cited  and  there  said  by  the  Ch.  J.,  that  this  rule  is  to  be 
intended  in  cases  of  an  assize,  and  that  so  were  all  the  books  cited  in  Co.  Lit  for  proof 
of  this  opinion. 

In  an  avowry  the  tenant  cannot  plead  ne  unque  seise  of  such  services 

fenerally,  because  he  leaves  no  remedy  for  the  lord  either  by  avowry  or 
y  writ  of  customs  and  services,  and  therefore  if  he  is  a  tenant  in  fee- 
simple,  he  ought  either  to  disclaim  or  plead  hors  de  son  fee. 
9  Co.  34. 

If  in  (a)  trespass  for  the  taking  of  goods  the  defendant  justifies  by  the  com- 
mand of  the  lord  of  the  manor,  of  whom  the  plaintiff  held  by  fealty  and  rent, 
and  that  for  non-payment  of  the  rent,  he  took  them  nomine  districtionisy  the 
plaintiff  may  reply,  that  the  locus  in  quo  est  extra,  absque  hoc  quod  est  infra 
foedumj  &c.,  adjudged  upon  a  special  demurrer,  it  being  shown  for  cause 
that  the  plaintiff  had  not  taken  the  tenancy  upon  himself 

3  Mod.  103,  Sherrard  v.  Smith.  {d\  So,  in  an  avowry,  a  stranger  may  plead  general- 
ly hors'de  tonfet^  and  so  may  tenant  ror  years.    3  Mod.  104. 

By  the  21  H.  8,  c.  19,  ||  which  enables  lords  to  avow  for  rents  and 
services  on  the  land  without  naming  any  tenant,  ||  all  plaintiffs  and  defend- 
ants shall  have  like  pleas  and  like  aid  priers  in  all  such  avowries,  conu- 
sances,  and  justifications,  (pleas  of  disclaimer  only  excepted,)  as  they  might 
have  had  before  the  act. 

Co.  Lit.  368 ;  Cro.  Ja.  137 ;  Mo.  870. 

If  the  defendant  avows  for,  and  alleges  a  seisin  of  rent  payable  at  two 
feasts,  the  plaintiff  may  say  that  he  holds  by  the  same  rent  payable  at  one, 
absque  hoc  that  it  is  payable  at  the  two  feasts,  for  this  is  another  tenure. 
.    9  Co.  34. 

If  in  an  avowry  for  rent  the  defendant  alleges  the  tenure  to  be  by  fealty, 
rent,  and  suit  of  court,  where  the  true  tenure  is  by  fealty  and  rent  only, 
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&e  seisin  of  the  suit  is  not  material ;  for  the  tenancy  was  not  orig^naDj 
charged  with  any  service  of  this  nature,  and  therefore  in  this  case  Ac 
tenure  is  traversable.* 
Keilw.  31 ;  9  Co.  36 ;  Cro.  Eliz.  799.   •  Vide  iff  to. 

But,  when  the  lord  gets  ({uiet  and  peaceable  seisin  of  more  rent  tiitnis 
due,  because  the  tenancy  is  charged  with  a  service  of  such  nature,  tk 
seisin  is  traversable,  and  not  the  tenure. 

9  Co.  36. 

But,  unless  the  tenant  (a)  confess  a  tenure  in  part,  he  cannot  traverse  Ae 

tenure ;  for  he  cannot  say  he  holds  of  a  stranger,  absque  hoe  tiiat  he  hoUs 

of  the  avowant ;  but  in  that  case  he  ought  to  disclaini,  or  plead  hort  liein 

fee. 

9  Co.  35.  (a)  At  common  law  he  could  not  have  pleaded  non-fennre  genanlly,  ni 
theiefore  he  cannot,  though  the  avowir  be  on  the  atatate.  Cro.  Ja.  137.  |A]id  tfat 
diaclaimer  is  taken  away  by  the  8tatate.|| 

But,  in  a  ne  injuste  vexes^  cessavit^  assize,  rescous,  or  trespass,  such  seism 
of  more  rent  shaU  be  avoided,  for  the  tenure,  and  not  the  seisin,  is  tFavezs- 
able. 

9  Co.  34. 

If  the  lord  avows  for  services,  and  alleges  seisin  by  the  hands  of  any 
one  in  certain,  as  by  the  hand  of  his  very  tenant,  the  plaintiff  may  f^ 
that  the  avowaiit  was  never  seised  by  his  hands. 

9  Co.  35. 

The  seisin  of  that  service  is  only  traversable  for  which  the  avowry  is 
made,  unless  the  seisin  of  a  superior  service  is  alleged,  which  in  law  is  a 
seisin  of  that. 

9  Co.  35. 

The  lord  of  a  copyhold  may  avow  in  B.  R.,  for  a  rent  issuing  oat  oft 
copyhold,  for  this  is  a  duty  due  and  payable  at  common  law. 

Cro.  Elia.  534,  Laughter  v.  Humphry. 

In  an  avowry  for  aidpur  JUe  marier,  or  faireJUz  cheoaUerj  it  is  a  good 
plea  in  bar  to  say,  that  uie  avowant  had  not  such  a  son  or  sudi  a  dau^ter 
alive  at  the  time  of  the  aid  levied. 

Day.  R.  9. 

In  replevin  of  a  cow  the  defendant  avows  damage-feasant ;  the  plaintiff 
prescribes  for  common  for  four  cows  and  half  a  cow ;  issue  on  the  prescnp" 
tion,  and  found  for  the  plaintiff:  it  was  moved  in  arrest,  that  the  issue  ^ 
senseless  and  void :  but  it  was  adjudged,  that  if  in  replevin  so  much  ofuiR 
prescription  be  found  as  will  serve  the  party,  though  the  whole  be  not 
found,  It  is  sufficient;  and  here  the  action  is  for  one  cow  only,  and  d)« 
prescription  for  four  is  a  good  justification  for  putting  in  one  cow. 

Lev.  141. 

[An  avowant  prescribed  to  have  common  for  all  commonable  catikj  3nd 
upon  issue  joined  thereon,  he  gave  in  evidence  prescription  for  common 
for  sheep  and  horses  only:  it  was  holden,  that  this  did  not  maintain  the 
issue,  for  a  prescription  is  an  entire  thing.  But,  if  he  had  had  a  generti 
common,  that  is,  for  all  kinds  of  caUky  and  had  prescribed  for  common 
for  any  particular  sorty  it  would  nave  been  good,  for  it  is  within  the  general 
prescription. 

Pring  V.  Henley,  jEMT  Ward,  C.  B.,  at  Exeter,  1700,  Bull.  N.  P.  59.] 


by  proof  of  a  lease  for  one  year  certain  and  two  years  further  p' 
the  same  terms  by  consent  of  the  landlord. 

4  Cran.  999,  Alezudet  T,  HarrU.} 

||And  if  a  party  prescribe  for  common  for  all  commonable  cattle,  and 
prove  that  he  has  turned  on  all  the  cattle  he  kept,  but  that  he  never  kept 
sAwp,  this  is  evidence  to  go  to  the  jury  of  a  rig^t  for  all  commonable 
catUe. 

Hinifold  T,  Penningtoii,  4  Bun.  tt  C.  161. 

In  an  avowry  defendant  averred,  that  all  those  whose  estates  he  now  has, 
&c.,  from  time  whereof  the  memory  of  man  is  not,  &c.,  have  been  accus- 
tomed to  have,  and  of  ri^t  during  all  the  time  aforesaid  ought  to  have 
had,  and  still  ought  to  have,  common  of  pasture  in  the  locus  m  quo;  this 
was  held  bad,  since  it  did  not  amount  to  an  averment  of  right  of  common 
at  all  times  of  the  year. 

HhwUm  v.  EccIm,  3  B<M.  tc  Pol.  369.0 

In  replevin  the  plaintifT  entitles  himself  by  a  lease  of  the  3d  of  March  > 
the  defendant  traverses  the  lease  modo  et  formd;  thejuiy  find  a  lease  of 
another  date,  yet  judgment  was  given  for  the  plaintifi;  lor  (he  substance 
of  the  issue  is,  whether  he  has  a  wase  or  no :  yet,  if  they  had  found  a  lease 
from  another,  it  would  not  do ;  but,  if  he  had  declared  thus  in  ejectment, 
it  had  been  against  him,  for  there  he  is  to  recover  ^e  term,  and  is  to  make 
his  title  truly. 

Hob.  73;  Lev.  141;  3  Lev.  11. 

{In  replevin  the  defendant  stated  in  her  avowry  that  by  lease  and  release 
she,  in  consideration  of  an  annuity  therein  mentioned,  conveyed  certain 
premises  containing  the  place  where,  &c.,  to  the  plaintiff  in  fee,  subject  to 
a  rent-charge  payabie  to  the  defendant  during  her  life,  with  power  of  dis- 
taress  for  non-payment  of  the  annuity ;  and  that  by  virtue  of  the  lease  and 
release,  &c.,  the  plaintiff  became  seised  in  fee,  &c. ;  and  then  shejustified, 
&c.,  as  a  distress  for  non-jpayment  of  the  annuitv.  The  plaintiff^ pleaded 
in  bar,  1,  that  the  plaintiff  never  was  seised  in  fee :  2,  (admitting  that  the 
defendant  did  by  lease  bai^in  and  sell,  &c.,  to  the  plaintiff  for  a  year,)  that 
at  the  time  of  making  the  oargain  and  sale  the  defendant  was  only  seised 
for  her  hfe,  the  reveraon  in  fee  then  belonging  to  another,  traversing  that 
the  defendant  was  seised  of  the  reversion  in  fee.  On  demurrer,  both  pleas 
were  holden  bad ;  the  first  because  it  denied  what  was  in  effect  admitted 
before,  as  the  plaintiff  had  not  denied,  even  by  way  of  protestando,  that 
the  defendant  was  seised  in  fee  when  she  made  the  lease  and  release,  and 
because  it  traversed  only  a  consequence  of  law;  the  second,  because  it 
admitted  that  the  defendant  had  an  estate  sufficient  to  justify  the  distress. 

WillM,  378,  Grill!  t.  MBonell.} 

Where  there  is  a  custom  for  the  lord  to  seize  the  best  beast  for  an  heriot, 
the  lord  in  his  avowry  need  not  allege  that  the  beast  seized  by  him  was  the 
best ;  but  this  is  a  matter  that  must  be  shown  by  the  other  side,  and  pleaded 
to  the  avowry. 

Mod.  63. 

So,  thou^  the  cattle  of  a  stranger  cannot  be  distrained  unless  they  were 
levant  and  eoucfumt,  yet  it  must  come  on  Ihe  other  side  to  show  that  they 
were  not  so. 
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II A  plea  in  bar  to  an  avowiy  for  taking  cattle  damage-feasant,  tbat  tbe 
cattle  escaped  into  the  locus  in  quo  from  a  public  highway,  throu^  defect 
bf  fences,  must  show  that  the  cattle  were  pasting  on  the  highway  ndien 
they  escaped ;  it  is  not  enough  to  state,  being  in  the  highway. 
DoTMton  ▼.  Payne,  S  H.  61.  597.| 

In  replevin  for  taking  bona^  catallaj  et  averiaj  ffc.j  the  defendant  made 
conusance  for  taking  averia  only,  for  that  a  rent-charge  of  100/.  per  anmtm 
was  granted  out  of  the  lands,  &c.,  payable  half-yearly  at  Michaelmas  and 
Lady-day ;  that  the  33/.,  parcel  of  50/.  for  half  a  year's  rent  being  bdund 
and  unpaid,  he  distrained,  and  so  justifies  the  taking,  d  petit  judiciiumj  ^: 
upon  demurrer  to  this  avowiy  it  was  held  to  be  insufficient,  because  it  did 
not  show  when  the  other  17/.  were  paid  to  make  up  the  half-year's  rent: 
besides,  the  action  was  brought  for  taking  ftona,  catalla^  et  averia ;  and  the 
defendant  avowed  the  taking  averia  only,  which  is  an  answer  only  for  tbe 
live  cattle,  and  not  for  the  whole ;  so  that  for  these  reasons  the  plaintiflrfaad 
judgment. 

4  Mo.  403,  Hant  v.  Brains. 

In  replevin  for  taking  live  cattle  and  sereral  stacks  of  hay,  &c.,  defend* 
ants  plead  bene  cognoscunt  captionem  averiorum  et  catalhrum  in  loco  prod, 
quia  dtcunt  quod  averia  prad.y  &c.,  but  say  nothing  as  to  the  chattels;  but 
they  conclude  and  pray  judgment  averiorum  et  catallorum;  and  this  vas 
held  ill ;  for  when  they  acknowledge  the  taking  the  whole,  a  justification 
as  to  a  part  cannot  be  a  full  and  sufficient  answer. 

5  Mod.  77,  Johnson  v.  Adams  et  al. 

The  defendant  in  replevin  cannot  have  a  return  of  more  cattle  than  he 
avows  for. 

Cro.  Ja.  611. 

In  an  avowry  the  issue  was,  whether  the  place  where,  &c.,  was  the  free- 
hold of  the  avowant  or  not ;  and  it  was  found  by  the  verdict,  that  it  was 
the  freehold  of  the  avowant's  wife ;  et  per  cur,  it  is  found  against  the 
avowant ;  for  when  he  saith  his  freehold,  it  is  to  be  intended  his  sole  free- 
hold, and  in  his  own  right. 

Cro.  Eliz.  534,  Bonner  v.  Walker. 

In  replevin  the  issue  was,  whether  the  plaintiff  held  of  the  defendant 
such  land  by  fealty  of  rent  of  35.  4rf.  and  suit  of  court,  and  the  avowry 
was  for  the  rent.  The  jury  found  a  special  verdict,  that  the  plaintiff  held 
by  fealty  and  rent  only,  and  not  by  suit  of  court,  &c.,  and  if  by  this  verdict 
tbe  defendant  shall  have  return,  was  the  question ;  and  the  court  held  that 
it  was  found  against  the  avowant,  for  in  an  avowry  all  the  tenure  alleged 
is  material ;  but,  in  trespass  or  rescous,  if  any  part  of  the  tenure  be  found 
it  is  sufficient. 

Cro.  Eliz.  799,  Lewis  v.  Backnall. 

[^The  defendant  avowed  under  a  custom,  that  the  lord  of  the  manor  was 
entitled,  upon  the  death  or  alienation  of  every  tenant,  to  the  second  best 
beast,  and  if  but  one,  then  to  that  beast ;  ana  if  no  beast,  then  to  a  com- 
pensation in  lieu  of  it.  Upon  evidence  the  custom  appeared  to  be  as 
stated,  but  with  an  exception  of  mesne  seignories,  burgage-tenures,  and 
alienations  to  the  use  of  the  alienees  and  their  heirs :  and  the  avowiy  f^^ 
the  omission  of  that  exception  was  adjudged  to  be  ill. 

Griffin  ▼.  Blandford,  Cowp.  63.] 


■vna  seised,  and  leased  for  years,  &.C.,  and  that  on  his  death  the  lands  de- 
scended to  him.  The  plaintifir  in  bar  said,  that  the  father  devised  the 
lands  to  J  S,  and  issue  being  joined  herein,  it  was  found  by  special  verdict 
that  the  lands  were  holden  by  knight-service,  so  that  the  devise  was  only 
of  two  parts,  and  that  the  third  descended  to  the  heir  at  law,  the  avowant ; 
and  on(a)  this  finding  it  was  held,  that  the  avowant  should  have  judgment. 

Winoh,  49,  Clotworthj  t.  Mitchell,  (a)  Where  there  were  two  iMues,  and  one  onlj 
found  for  the  avowant,  he  had  jadgiiient,  Cro.  Ja.  449,  where  the  paities  agree  in  the 
facta,  thejary'a  finding  otherwise  not  mateTial.    2  Lmw.  lSt6;  9  Mod.  4,  6. 

And  (6)  avowry  is  in  nature  of  a  declaration,  and  it  sufficeth  if  it  be  good 
to  a  common  intent. 

Lev.  77.  ^Albright  r.  Pickle,  4  Yeatea,  364;  Weidell  t.  Roaeberry,  13  Se^.  tt 
R.180;  FranciscusT.Reigart,  4  Wttlt«,98;  Loomia  T.TyEer,  4Day,  141.  Informali- 
ties  in  an  avowr;  are  cured  by  goin^  to  trial.  Keasler  t.  M'Conachy,  1  Rawl«,  439.g' 
(b)  It  mnst  ahow  the  certainty  of  the  place,  day,  and  cattle,  to  entiUe  the  avowant  to  a 
writ  of  inqairy  of  damages.    Dyer,  280. 

The  cldim  of  right  to  distrain  must  be  made  out  by  the  avowant  against 
the  plaintiff,  who  claims  property  in  the  distress. 

6  Mod.  103. 

And  there  is  no  difference  between  an  avowry  and  justification,  for 
whatever  is  set  forth  in  either  must  be  maintained. 

6  Hod.  159. 

The  defendant  in  replevin,  to  entitle  himself  to  a  return  of  the  goods 
distrained,  must  make  his  avowry,  unless  it  be  in  such  case  in  which  he 
claims  property ;  so  that  diough  the  plaintiff's  writ  abates,  yet  the  defendant 
is  not  entitled  to  a  refumo  hahend.  unless  he  had  made  his  avowry. 

Show.  403}  Conib.l9Gi  3Lev.304;  Ld.Rajm.S17. 

The  bailiff,  who  distrains  for  damaee-feasant  in  right  of  a  devisee,  must 
set  forth  what  estate  the  devisor  had ;  and  it  is  not  sufficient  to  say  in 
general,  that  he  was  seised. 

Cro.  Eliz.  530. 

SasUus  Jidt  not  sufficient  in  an  avowry,  but  the  party  must  set  forth  in 
fee,  tail,  for  life,  &c. 

Caith.  9. — That  the  geoeral  mis  of  pleading  is,  that  where  a  title  ia  made  under  a 
particular  estate,  the  commencement  of  that  eatata  mnit  be  ihown,  but  that  an  eaiate  in 
fee  may  be  alleged  generally.  Carth.  445;  Ld.  Raym.  333;  3  Salic.  663;  6  Hod.  333; 
3  Lntw.  1317,  1331 ;  Comb.  97,  473,  476. 

||But  it  is  sufficient  to  allege  the  soil  and  fieehold  in  the  avowant ;  and 
this  is  an  anomalous  case,  it  being  against  the  common  rule  of  plead- 
<  ing  to  say,  "  his  soil  and  freehold"  generally :  for  it  applies  as  well  to 
an  estate  in  tail,  or  for  life,  as  to  an  estate  in  fee,  and  if  the  avowant  be 
seised  either  in  tail  or  for  life,  he  ought  to  show  regularly  the  com- 
mencement of  it.  1  Lord  Rayra.  333.  But  as  this  form  has  prevailed 
in  avowries  ever  since  the  time  of  Henry  the  Sixdi,  at  least,  Uie  courts 
allow  it.  In  Bro.  Avowrie,  80,  which  is  an  abridgment  of  21  H.  7,  13, 
it  is  said,  "  It  is  a  good  avowry  that  the  place  where,  &c.,  the  day  of 
the  taking,  was  \aa  fieehold,  and  he  took  them  dam  age- feasant,  quod  nota 
per  jusHc.  And  Mordant,  prothonotary,  said,  that  he  had  seen  such  pre- 
cedents in  the  time  of  the  now  king,  wherein  the  avowry  was  awanled 
good ;  and  Broke  adds,  that  in  M.  4  E.  6,  it  was  agreed,  that  to  say  that 
the  place  where,  &c.,  is  four  acres,  and  was,  at  the  time  of  taking,  hii 
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frteholiy  wherefore  he  took  them  damage-feasant,  was  a  good  iToviy; 
and  the  same  law  in  the  case  of  Wimbish,  which  was  much  argued,  fd 
notay  et  amcordat^  10  H.  6."  So  in  Bro.  Jhcwrie^  105,  122.  Nay,  i& 
Bro.  Jhowri^y  72,  (9  Ed.  4,  28,)  <^  exception  was  taken  that  the  defeodat 
said  he  was  seised  \nftt  of  the  place,  instead  of  following  the  anaedfim 
of  its  bebg  )iVA  freehold.  But  Moyle  said,  it  is  the  better  form,  for  freehold 
rests  in  three  sorts,  and  therefore  more  uncertain."  So  is  Owen,  51. 
Still,  however,  to  say  he  is  seised^  generally,  without  saying  oitohetMi^ 
is  bad  on  special  demurrer.  2  Lutw.  1231,  1232,  Saundere  v.  Ibney; 
S.  C.  Carthew,  9 ;  1  Ld.  Raym.  332,  333. 
1  Will.  Saund.  347  d,  n.  6. 

The  difficulty  of  deducing  the  title,  from  tenant  in  fee-simple  down  to 
the  termor  for  years,  it  is  presumed,  gave  birth  to  a  late  attempt  to  overtan 
the  established  rule  of  pleading,  which  requires  a  party  to  show  in  pleading 
the  commencement  of  the  term,  which  Lord  Hok,  in  the  case  of  ScSIjt. 
Dally,  calls  a  Jundamental  rule  which  ought  not  to  be  broken  tqionfadii 
inconvenienceSj  by  comparing  the  declaration  in  replevin  to  what  it  is  nothing 
like,  namely,  to  an  action  of  trespass  for  taking  goods;  and,  instead  ot 
avowing  and  praying  a  return  of  tiie  catde,  pleading  a  plea  of  justificatioa 
tfiat  the  defendant  took  them  damage-feasant,  beginning  and  concluding  io 
bar :  and  as  the  defendant  to  an  action  of  trespass  for  taking  catde  mtf 
plead  generally  that  he  was  possessed  of  a  close,  and  took  the  cattle  damag^ 
feasant,  so  it  was  contended  the  defendant  might  do  in  a  plea  to  a  declara- 
tion in  replevin,  justifying  taking  damage-feasant.  But  the  Court  of  Ccun- 
mon  Pleas  put  an  effectual  stop,  it  is  to  be  hoped,  to  this  innovaticW;  bj 
determining  that  such  a  plea  could  not  be  supported,  and  militated  against 
an  established  rule  of  pleading.  The  case  alluded  to  was,  where  in  re- 
plevin the  defendant  pleaded  by  way  of  justification,  beginning  in  the  form 
of  a  plea,  that  before  and  at  the  tmie  when,  &c.,  he  was  possessed  of  a 
messuage  with  the  appurtenances ;  and,  bein^  so  possessed,  was  iawiiill; 
entitled  to  common  of  pasture  in  the  said  place,  m  which,  &c.,  and  dis- 
trained as  a  commoner  the  cattle  damage-feasant,  and  concluded  hyprspi 
judgment  si  actio^  &c. ;  and  on  demurrer  the  court  stopped  the  connsd 
who  was  to  have  argued  against  the  validity  of  the  plea,  being  clearly « 
opinion  that  the  plea  could  not  be  supported,  and  gave  the  defendant  leave 
to  amend. 

3  Salk.  56;  Garth.  444;  Comb.  476;  Hawkins  v.  Eocles,  3  Bos.  &  P.  359;  9  Witt. 
Saand.  884  a,  n.  3. 

If  one  avow  for  rent,  he  must  show  his  title  and  tenure  in  particular,  and 
the  defendant  may  traverse  any  part  which  he  sets  forth :  secUs  for  damage 
feasant. 

6  Mod.  158. 

But  now,  by  the  11  G.  2,  c.  19,  "  It  shall  be  kwfiil  for  all  defendante 
in  replevin  to  avow  or  make  conusance  generally,  that  the  plaintiff  ^  ^ 
plevm,  or  other  tenant  of  the  lands  whereon  such  distress  was  made,  ^ 
joyed  the  same  under  a  grant  or  demise  at  such  a  certain  rent  duiii^  tbe 
time  wherein  the  rent  distrained  for  mcurred,  which  rent  was  then  ^^.^ 
remains  due,  or  that  the  place  where  the  distress  was  taken  was  P^^.^ 
such  certain  tenements  held  of  such  honour,  lordship,  or  manor,  for  ^^ 
tenements  the  rent,  relief,  heriot,  or  other  services  distrained  for,  ^^  f 
the  time  of  such  distress  and  still  remain  due,  without  further  setting  toita 


and  if  the  plaintiff  in  such  Kction  shall  become  nonsuit,  ||(IiGCOiitiDue,  or 
have  judgment  E^ainst  hini,j|  the  defendant  shall  recorer  double  costs. "(a) 
ll'niia  atatatedoea  not  extend  to  mn  avowry  for  ■  icnt-chaTge.  LNewRSG.  (a)  This 
.  clauae  dou  not  extend  to  ■  ease  where  the  luii  is  referred  before  iaaae,  and  the  arbitra- 
tor awards  in  farour  of  defendant.     Gumey  t.  Buller,  I  Bam.  Sc  A.  GTO.y 

I A  reTii-charge  is  not  within  (his  statute,  and  therefore  cannot  be  avowed 
for  in  the  way  pointed  out  by  it. 

4  Boa.  &  Pal.  66,  Balpit  t.  Clarke.    And  see  Willea,  4S9,  Lindon  t.  Collins.} 

Where  the  rent  reserved  at  the  time  of  entering  upon  the  premises  was 
afterwards  varied  by  agreement  between  the  parties,  yet  it  was  holden,  that 
the  landlord  might  avow  as  on  a  demise  at  a  rent  certab,  for  that  such  sub- 
sequent agreement  operated  by  relation  to  make  it  a  reservation  of  the  rent 
from  the  Beginning. 

M'Leish  v.  Taite,  Cowp.  781. 

The  defendant  may  avow  in  this  general  manner,  whether  the  plamtifT  be 
tenant  or  not,  for  the  words  of  the  statute  are  in  the  di^unctive,  "  Plaintiff 
in  replevin  or  other  tenant." 

Snlliran  v.  Stradliog,  3  Wila.  SOB. 

J/il  habtdt  in  tmemeniis,  is  not  pleadable  to  an  avowry  under  the  statute. 

SnlliTaQ  T.  Stradling,  3  Wila.  308.     QPany  v.  House,  Holt's  Oa.  489,  and  ^e  re- 

IJBut  although  the  tenant  cannot  dispute  the  title  of  the  landlord  under 
whom  he  origmally  enters,  yet,  where  he  has  acknowledged  the  title  of 
another  person  by  payment  of  rent,  he  is  not  precluded  from  showing  the 
facts  uncier  which  he  paid  it ;  and  this  he  may  do  on  the  plea  of  mm  teimt 
modo  et  Jormd,  if  such  person  distrains  and  avows  upon  luin. 

Rogers  t.  Pitcher,  6  Taunt.  303 ;  and  vide  1  Bos.  &  Pol.  396. 

And  though  the  plaintiff  cannot  dispute  the  title  of  his  landlord,  he  may 
eIiow  it  expired. 

Neave  t.  Mosa,  1  Bing.  3(iO;  and  see  Balls  r.  Weatwood,  3  Camp.  11. 

If  an  indenture  of  demise  be  specially  stated  in  the  avowry,  the  plaintiff 
may  plead  mm  eai/actum. 

B  Moo.  476.D 

Heriot  customs  are  not  within  this  clause  of  the  statute,  which  mentions 
services  only,  and  therefore  double  costs  were  refused  the  avowant  upon  a 
nonsuit. 

Loyd  T.  Wintou,  3  Wila.  98. 

To  an  avowry  for  rent  by  a  tenant,  his  under-tenant  may  plead  payment 
of  the  ground-rent  which  he  paid  to  Ae  original  landlord  to  protect  hmiself 
from  a  distress :  for  that  is  a  good  payment  of  so  much  rent  to  the  tenant, 
which  is  paid  as  part  of  the  rent  itself  m  respect  of  the  land. 

Sapsford  v.  Fletober,  i  Tem  R.  511. 

1|So,  also,  where  at  the  time  of  the  demise  to  the  tenant  the  premises  are 
subject  to  an  annuity,  charged  upon  them  by  a  par^  interested  before  the 
lessor's  title  commenced,  with  a  power  of  distress,  the  tenant  mav  pay  the 
rent  to  the  grantee  of  this  annuity  under  a  threat  of  distress,  and  plead  such 
payment  in  oar  to  an  avowry  by  his  lessor. 

Taylor  v.  Zamira,  6  Taont  fi34 ;  3  Manb,  330,  8.  C. ;  and  see  Dyer  r.  Bowley, 
9  Blng.  94. 
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But  &e  tenant  cannot  plead  in  bar  payments  of  land-tax  and  paving-: 
for  the  landlord,  for  a  period  preceding  the  current  year  in  which  the 
avowed  for  grows  due ;  for  he  ought  to  have  deducted  those  payments  oat 
of  the  next  rent  after  they  were  made,  according  to  the  fair  constractioii  cf 
the  land-tax  act,  38  G.  3,  c.  5,  §  17 ;  and  such  payments  cannot  be  reco- 
vered back  from  the  landlord. 

Andrews  t.  Hancock,  1  Bro.  &  B.  37  $  Stabbs  ▼.  ParBons,  3  Bam.  &  A.  516  ;  sai 
vide  1  Barn.  &  A.  123;  3  Taunt  76. 

The  plaintiff  cannot  plead  de  injurid  sud  proprid  absque  tali  causd  to  an 
avowry ;  for,  by  the  second  resolution  in  Crogate's  case,  8  Co.  66  b,  wbeie 
the  defendant,  m  his  own  right,  or  as  servant  to  another,  claimeth  an  interest 
in  the  land,  or  to  any  common  or  rent  going  out  of  the  land,  or  to  any  wsnr 
or  passage  upon  the  land,  there  de  injuridy  olc.,  generally,  is  no  plea. 

Jones  T.  Kitchin,  1  B08.&  Pul.  76;  and  vide  Willee,  R.  99. 

On  an  avowry  for  half  a  year's  rent  the  avowant  may  recover,  thon^ 
only  a  quarter  appears  due. 

Harrison  v.  Barnby,  5  Tenn  R.  346. 

And  if  the  defendant  avow  for  120/.  rent,  and  the  plaintiff  plead  in  bar 
"that  the  said  120/.  is  not  due,"  without  adding,  "or  any  part  thereof,'' 
(as  is  the  proper  pleading,)  and  the  defendant  join  issue,  and  on  the  trial  it 
appear  that  only  24/.  is  due,  on  which  the  plaintiff  objects  that  the  defoid- 
ant's  evidence  does  not  support  the  issue,  and  a  verdict  is  taken  by  the 
defendant  for  the  24/.,  subject  to  the  opinion  of  the  court ;  such  rerdict  will 
cure  the  defect  in  the  formality  of  the  issue.- 

Cobb  ▼.  Bryan,  3  Boa.  &,  Pul.  348. 

So,  also,  where  the  defendant  made  co^isance  for  two  years  and  a 
quarter  rent,  and  alleged  that  for  a  long  tune,  viz.,  for  two  years  and  a 
quarter,  ending  on  a  certain  day,  the  plaintiff  held  and  enjoyed  the  pre- 
mises as  tenant  to  A  B,  and  the  plaintiff  pleaded  that  he  did  not  hold  in 
manner  and  form,  &c. ;  it  was  held  sufficient  for  the  defendant,  in  order  to 
have  a  verdict,  to  prove  that  the  plaintiff  held  and  enjoyed  the  premises  fat 
two  years,  whereby  he  was  entitled  to  recover  two  years'  rent. 

Forty  ▼•  Imber,  6  East,  434. 

The  plaintiff  may  plead  in  bar  non  tenuUj  &c.,  together  with  a  plea  of 
infancy. 

'Wilson  ▼.  Amea,  1  Marsh.  74. 

It  is  not  a  good  plea  to  an  avowry,  that  the  landlord  took  a  distress  for 
the  same  rent,  of  smScient  value  to  satisfy  it,  imless  it  be  also  averred  that 
the  rent  was  fliereby  satisfied. 

Ling^ham  ▼.  Warren,  3  Bro.  &  B.  36 ;  Hudd  v.  Ravenor,  3  Bro.  &  B.  6€S ;  and 
vide  I  Bam.  &  A.  157.|| 

/^The  plea  of  rum  cepU  admits  the  property  to  be  in  the  plaintiff,  and  puts 
in  issue  only  the  taking  and  detention. 
M*Kinley  v.  M*Gregor,  3  Whart  370 ;  Buckley  v.  Handy,  3  Miles,  449. 

The  plea  of  riens  in  arrere  to  replevin  for  goods  taken  on  a  distress  for 
rent,  admits  the  existence  of  a  tenancy. 
Hill  V.  Miller,  5  Serg.  &  R.  357;  Williams  v.  Smith,  10  Serg.  &  R.  303. 

The  want  of  a  plea  in  replevin  is  error,  which  is  not  cured  by  the  parties 
having  given  bonds  to  the  sheriff,  nor  by  a  trial  on  the  merits. 
Lecky  ▼.  M*Dermott,  5  Serg.  &  Rawle,  331. 


for  goods  taken  by  die  paramount  landlord,  on  a  distress  for  rent,  a  receipt 
given  by  the  inunediate  lessee  to  the  plaintiff  is  not  admissible  in  evidence 
for  him. 

Quinii  T.  Wallace,  6  Whart.  i52.g 

[A  tender  and  refusal  may  be  pleaded  to  an  avowry  for  rent  without 
bringing  the  money  into  court,  because,  if  the  distress  was  not  ri^tfiiHy 
taken,  Uie  defendant  must  answer  the  plaintiff  his  damages. 
Ball.  N.  P.  60.  ^See  Knighl  v.  HcDowall,  4  Perr.  &  D.  168.^ 
But  the  plaintiff  cannot  plead  a  set-off,  because  this  action  is  founded  in 
tort,  and  die  2  G.  2  does  not  extend  to  such  actions.  Another  reason  why 
it  may  not  be  pleaded  is,  because  a  set-off  supposes  a  different  demand 
arising  in  a  different  right.  Neither  can  a  mutual  demand  be  ^ven  in  evi- 
dence, where  the  defendant  justifies  under  a  distress. 

4  Term  Rep.  It  10.  Bull.  N.  P.  181,  (Slhed.)  |[1  Bro.  Sc.  B,  17-0  M  Mt-off  is  not 
allowable  id  replevin.  Fainnan  v.  Fluck,  5  Walts,  SI6;  Bever  v.  Feuatermeehei, 
aWhart.95;  Peterson  v.  Haighl,  3  Whart.  150.  See  Gray  v.  Wilson,  4  WatIB,  39; 
Swin^  T.  Sparks,  3  Halst.  39.^ 

After  an  avowry  for  rent  anear,  the  plaintiff  may  pay  the  rent  into  court 
for  which  the  defendant  avows,  because  the  demand  is  ccrtmn ;  but  not 
where  the  damages  are  unliquidated. 

Ternon  v.  Wjnne,  I  H.  Bl.  94 ;  Barnes,  249;  S  Salk.  696.] 
{If  less  rent  is  due  than  the  defendant  has  avowed  for,  he  is  entitled  to 
3  much  as  is  due. 


ft  Tsrm.  348,  Harrifan  v.  Bamby;  6  East,  434,  Forty  v.  Imberi  3  Boi.  It  PaU 
348,  Cobb  v.  Biyan. 

The  plea  of  no  rent  in  arrear  admits  the  demise  as  laid  in  the  avowry. 

4  Cian.  399,  Alexander  v.  Harris;  9  Esp.  Rep.  669,  Hill  v.  Wright;  Bailer,  59.} 

yWhere  an  avowry  states  that  the  plaintiff  held  the  premises  at  a  certain 
yearly  rent,  to  wit,  the  yearly  rent  of  73^.,  and  the  plaintiff  pleads  in  bar  ■ 
Mm  taruU  tnado  etJhrmS,  and  2dly,  rien  in  arrear  ;  and  the  rent  appears 
to  be  72/.  9j.,  it  is  a  fatal  variance,  and  there  must  be  a  verdict  for  the 
plaintiff  on  the  first  issue  ;  and  the  second  plea  thereby  becomes  immaterial, 
and  the  proper  course  is  to  discharge  the  Jury  from  finding  any  verdict  upon 
it ;  but  if  any  verdict  is  entered,  it  must  be  entered  for  the  plaintiff. 

CosMj  V.  Diggons,  e  Bam.  &  A.  346;  and  aea  Brown  v.  Joyce,  4Taaiit.  330.  iBOu 
pleas  loan  avowry  for  90/.,  a  hatf-year'arenl,ni>n(enuff,  and  as  to  part,  Wni  in  orrerc  .- 
It  appearing  by  the  leaae  that  the  rent  reserved  was  40/.,  but  nnder  the  signatDreB  was 
written  a  memorandum  before  the  execution,  "the  allowance  for  the  road  to  be  made  ai 
niual ;"  held,  not  an  alteration  of  the  rent,  but  operating  as  a  mere  covenant,  and  not 
anpporting  (he  pleanon  Unuit,    Darie*  v.  Stacy,  4  Perr.&  D.  157.^ 

If  defendant  states  in  his  avowry  that  plaintiff  held  the  closes  in  which, 
&c.,  at  a  certain  rent,  and  it  appear  in  evidence  that  he  held  those  closes 
and  two  olhert  at  that  rent,  the  variance  is  not  fatal,  for  each  close  is  subject 
to  the  whole  rent 

Hargtave  v.  Shewin,  6  Bam.  It  C.  34.    See  Philpott  v,  Dobbinson,  6  Bing.  lOS.D 

[(L)  Of  Ae  lodgment  in  Replevin. 
Ok  the  execution  of  the  writ  of  replevin  by  the  sheriff,  the  beasts  dis- 
trained are  actually  returned  to  the  plaintiff,  so  that  be  hath  die  possesion 
and  use  of  the  cattle  pending  the  suit ;  consequently,  if  the  plaintiff  in  re- 
plevin hath  judgment,  it  can  only  be  for  damages ;  and  therefore  the  entiy 
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(L)  Of  th0  JodgoMiitiBBepleTiii. 

isy  ^*  quod  (the  plaintiflT)  rectqieret  versus  die  defendant,  damna 

prmniss.j  sed  quia  nesciiur  qua  damna  prad.  (the  plaintiff)  susHnuii 

pramiss.y  a  writ  of  inquiry  is  awarded  to  inquire ;  quiB  damna  pr^ed.  (the 

plaintiff)  susHnuU  tarn  occasione  pramiss,^  quampro  misis  est  cusiagns  smisjper 

ymtm  circa  sectam  suam  in  hoc  parte  apposUis.    And  on  the  return  cpf  this 

inquisition,  the  plaintiff  hath  final  judgment,  quod  recuperet  versus  pr^efahm 

(the  defendant)  damna  suapntd.  ady  ifc.^  per  inquisiHonetn  prod,  tnybrmd 

prad.  compertaj  nee  nonj  ^c.y  eidem  (die  plaintiff )  ad  requisUianem  suam  pr9 

misis  et  custagiis  suis  prod,  per  curiam  hie  de  incremento  adfudicata  ;  tjftm 

quidem  damna  in  toto  se  aUingunt  ady  tfc.y  prod,  (the  defendant)  in  mueri- 

cordHy 

Gilb.  Repl.  301 ;  Co.  Ent  573  b ;  2d  Book  of  Judgment,  303;  Carth«  362;  5  Mod. 
118;  Salk.  305;  Co.  Ent.  575  a. 

This  writ  of  inquiry  must  be  understood  to  issue  where  the  plaintiff  hatk 
judgment  on  a  demurrer,  &c.,  and  not  on  a  verdict;  for  if  there  be  a  ver- 
dict for  the  plaintiff,  the  jury  on  that  verdict  ascertain  the  damages  that 
the  plaintiff  hath  sustained  by  the  unjust  caption  and  detention,  and  abo 
the  costs  of  suit,  and  then  there  is  no  occasion  for  a  writ  of  inquiry.  The 
judgment  is,  *^  quod  (the  plaintiff)  recuperet  versus  (the  defendant)  dasnas 
pradicta  per  juratores  pradictos  in  forma  pnedictd  assessa^  nee  non^  4^. — 
pro  misis y  Sfc.y  de  incremerdo  adjudicaiay  ^c.  And  the  defendant  in  mueri- 
cordid.^^ 

On  the  other  hand,  if  judgment  be  for  the  avowant  on  demurrer,  then 
the  entry  is,  ^'  quod  (the  plaintiff)  nil  capiat  per  breve  suum  pned^y  sed  sit  a 
misericordid  pro  /also  clamore  suOy  et  prod,  (the  defendant)  eat  inde  sim 
diBy  4rc.,  et  habeat  retomum  averiorum  pned.  detinend,  sibi  irrepl^,  in  per- 
petuumy  et  qualitery  tfc.y  vie  constare  faciat  Ate,  4*^^.,  et  quodpr^ed,  (the  de- 
fendant) damna  sua  occasione  pramiss,  recuperare  debeai;  sed  qttia  nes- 
dtury*^  tfc, 

Co.  EdU  573  b ;  3d  Book  of  lodgment,  305. 

But  if  there  be  a  verdict  for  the  avowant,  the  jury  in  that  verdict  ascer- 
tains the  damages,  and  then  there  needs  no  writ  of  inquiiy ;  but  the  judg^ 
ment  is  entered,  ^^  quod  (the  defendant)  habeat  retomum  averiorum  pnsdso- 
tommy  ffc,  Consideraium  est  etiam  quod  prod,  (the  defendant)  recuperd 
versus  prmf,  (the  plaintiff)  damna  sua  prad.  4rc.,  per  juratores  pr^Bd  ta 
formA  pned.  assessay  nee  non^  tfc.y  eidem  (the  defendant)  ad  requisiOonem 
suam  pro  misis  et  custagiis y'^*  ifc. 

Sd  Book  of  Judgm.  306.    ji  Easton  t.  Worthington,  5  Serg.  &  R.  138.gl 

So  that  wherever  the  judgment  is  given  on  a  verdict,  either  for  plaintiff 
or  defendant,  that  verdict  ascertaining  the  damages,  there  needs  no  writ 
of  inquiiy  to  issue ;  but,  where  the  judgment  is  not  founded  on  a  verdict, 
but  on  a  demurrer  or  non  pros,  of  the  plaintiff,  &c.,  there,  the  damages 
must  be  ascertained  b}r  a  jury  on  a  writ  of  inquiry ;  because  what  damages 
either  party  hath  sustained,  is  a  matter  of  fact,  and  therefore  to  be  set&d 
by  a  jury.  But,  if  both  parties  consent  that  the  court  shall  settle  the 
damages  without  a  jury,  then  the  entry  is,  ^^  super  muB  Justic.  hie  ad  pett- 
tionem  ipsius  (the  defendant)  ex  assensu  prad,  (the  plaintiff)  assident  damna 
ipsius  (the  defendant)  occasione  pramiss.  y  tfc.y  ultra  misaSy^^  fyc.  And  this 
judgment  is  good,  quia  consensus  tollit  errorem. 

3d  Book  of  Judgm.  306. 

In  an  action  against  two  defendants,  where  one  avowed  and  &e  other 


in  his  plea  in  bar  said  notbing  was  in  arreKr,  on  which  issue  was  joined, 
the  court  held  that  a  judgment  entered  that  the  defendant  should  have  a 
return  of  the  cattle,  and  recover  his  damages  and  costs  assessed  by  the 
iuiy,  was  good,  either  as  a  judgment  at  common  law,  though  the  return 
be  not  adjudged  irreplevisable,  or  as  a  judgment  under  21  H.  8,  c,  19, 
which  entitles  the  defendants  to  dam^es  and  costs :  because  now  in  point 
of  law  tbe  return  is  irreplevisable.  Besides,  it  is  an  invariable  rule,  that 
if  a  judgment  be  more  favourable  for  the  plaintlfi'  than  he  is  entitled  to,  he 
cannot  Uke  advantage  of  it,  because  he  is  not  injured  by  it. 

Gammoii  t.  JonM  in  errot,  4  Term.  Rep.  509.    ||Sfle  1  Swmd.  19S  c,  (Sth  edit.)|| 

By  the  17  Car.  2,  c.  7,  it  is  enacted,  that "  wherever  the  plaintiff  in  reple- 
Tin,  upon  a  distress  foh  rent,  shall  be  nonsuit  before  issue  joined,  in  any 
court  of  record,  the  defendant  making  a  suggestion  in  nature  of  an  avowry 
or  cognisance  for  the  rent  in  arrear,  to  ascertain  the  court  of  the  cause  of 
the  distress, — the  court,  upon  his  prayer,  shall  award  a  writ  to  the  sheriff,  to 
mquire  of  the  sum  in  arrear,  and  die  value  of  the  goods  or  cattle  distrained. 
And  that,  upon  the  return  of  such  inquisition,  the  defendant  shall  have  jud^;* 
ment  to  recover  against  the  pbuntifiTtbe  arrearages  of  rent  in  case  the  goods 
or  cattle  distr^ed  shall  amount  unto  that  value ;  and  in  case  they  shall  not 
amount  to  that  value,  then  so  much  as  tlie  value  of  the  goods  or  catde  dis- 
trained shall  amount  unto,  with  his  full  costs  of  suit;  and  shall  have  execu- 
tion for  the  same  by  _fieri  facias,  elegit,  or  otherwise."  And  by  the  same 
statute,  the  like  proceeding  may  be  had,  where  judgment  is  given  for  the 
avowant,  or  for  him  that  maketh  cognisance  for  any  land  of  rent.  And  it 
is  thereby  further  enacted,  that  "  in  case  the  plaintin  shall  be  nonsuit  after 
cognisance  or  avowry  made,  and  issue  joined,  or  if  the  verdict  shall  be  given 
^lainst  the  plaintiff,  then  the  jurora  that  are  empannelled  to  inquire  ofsuch 
issue,  shall,  at  the  prayer  of  the  defendant,  inquire  concerning  the  sum  in 
arrear,  and  the  value  of  the  goods  or  cattle  distrained.  And  fliereupon 
the  avowant,  or  he  that  maketh  c<^nisance,  shaU  have  the  like  judgment," 
&c.,  as  before.(a) 

(a)  Id  the  eaaea  of  Talentine  r.  Faucet,  3  Stra.  1091 ;  and  in  Ca.  temp.  Hardw.  138, 
Ld.  Haidwieke  laid  it  down  that  in  every  caee,  nnleM  when  the  ecmit  is  tied  ap  by 
iUh  statute,  a  writ  of  ioqaiiy  may  be  granted  in  order  to  do  complete  juitice.  ^See 
HopeweU  T.  Price,  3  Hair.  ti.  GUI.  376.^ 

If  the  plaintiff  be  nonsuited,  the  defendant  is  not  bound  to  proceed  by 
writ  of  inquiiT  under  the  above  statute  of  17  Car.  3,  c.  7,  but  may,  if  he 
pleases,  brmghis  action  against  the  plaintiff  and  bis  sureties  on  the  replevin- 
bond. 

WBterm&n  v.  Yea,  3  Wils.  4t.  IVide  1  T&uaL  31B,  and  tmhk  the  defeadant  may 
alto  bring  his  action  on  the  band'  atler  proceeding'  by  writ  of  inqniry,  under  the  Btat. 
IT  Cai.  3.    Vide  3  Bro.  tt.  B.  107;  Perrean  v.  Bevan,  5  Bam.  tt  C.  384.| 

If  he  does  proceed  under  the  statute  by  suing  out  a  writ  of  inquiry,  and 
also  a  Tetomo  habendo,  a  writ  of  second  deliverance  will  be  a  supertedtas 
to  the  latter,  but  not  to  the  former;  so  that  the  plaintiff  shall  have  his  cattle, 
and  the  defendant  his  arrears,  costs,  and  damages,  by  virtue  of  the  pro- 
ceedings under  the  statute. 

Cooperv.  Sheiforooke,  3  Will.  116. 

For  ttie  damages  are  not  for  the  things  avowed  for,  hut  are  given  by  stat. 
21  H.  8,  c.  19,  as  a  compensation  for  the  expense  and  trouble  the  avow- 
ant has  undewone ;  and  therefore,  though  the  writ  of  second  delireraace 
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(L)Of^l  III  I  ■■■■fitwi. 

nynwrtri  Itii  fgft  nfllii  iliiwlMriri^j^"***^ »«—»»,  tk.,  aretn 
<rf  Ae  goodt,  Tet  die  dMMMW  rfB  uii<Mt .  dW  mmtc,  if  nader  fte  «Bt 
of  iafainr,  ihe  dddidHt  ikall  boI  iveoTcr  dl  Ae  icdt  armrcd  Ibr,  besides 
hii  eoite  Md  Hwief  I  ?— For  ^  Brthmt,  J>^  By  Aa  atuhrte  Ae  legnb- 
twe  inleDdcd  tint  fht  proeeedbigs  bj  srif  ^  vifMnr*  fiai  fadm^  aad 
dlfir,  riftould  be  fiaal,  far  ike  arowwt  to  reeorer  kis  dmogn,  and  that  ^ 
phatiff  Aoold  ketp  his  cattle,  uulwilhiUBdiag  die  eoorse  c^  awjtdiiig  a 
rating  Aafroida,  which  b  die  r^^  jadgncBt ;  far  die  statute  hafli  mt  al- 
tered the  jndemeat  at  eoaaMs  law,  bat  has  onlj  grrcB  a  Cutfbcr  maedj 
to  the  aTowaoL 


l8dfc.9S;  CaA.aii;  BifiB.9n;  tWilB.117.    |1Wt 

nrf  it  is  MttM  *■!  tiM  Maaiaat,  hj  ckcflivf  !•  pneaed  Mito  the  fliat.  17 
S,  c  7,  is  aot  rnaif  it  to  hit  caseatioa  aadcr  thit  atotati,  bat  Bsy  aroeegJ  igBi—t  &s 
snctiM  M  te  icplm»^oaa,  a«iniw  as  a  bmeh  &e  aot  ptoaeistWMtt  #^ 
(vbieh  BMSM  MA  pwaeiatii^  with  Mooi,)  aad  &e  not  aaki^aretmi;  aad  tf  te 
flharif  hav*  loat  tha  laphiuihoaJ,  he  any  be  saed  far  bk  nsfligcM 
▼•  Bavaa,  %  Baia.  Ik  C.  984,«arf  Tknor  t.  TWiaer*  t  Brad.  Ik  Bbif.  I07.| 


Where  a  defendaiit  arowed  far  a  jeai's  rent,  and  had  a  rerdict,  b«it  no 

Taloe  being  faond  bj  the  jai^,  a  motion  was  made  to  the  cooit  9ot  a  rA 

to  Aow  cause  why  a  writ  of  inquiry  should  not  issue  under  17  Car.  2,  c 

7,  to  ascertain  tfie  amount  of  die  rent  \k  arrear,  and  the  Tslue  of  the  cattle 

distrained.     Gould,  J.,  doubted  whedier  it  ecmld  be  granted  to  supply  a 

defective  rerdict  in  case  cf  rent,  thoudi  he  held  that  after  judgment  by 

default,  it  certainly  would  He ;  and  added,  that  Burrow's  note  of  the  ca» 

of  Andrews  r.  James,  M.  24  G.  2,  B.  R.,  which  was  cited  in  favoar  of  the 

rule,  stated  that  to  be  a  iudgment  by  default    However,  no  cause  bciif 

shown,  the  rule  was  made  absolute. 

Freenaa  t.  Lady  Aidier,  S  Bl.  763.  [Tidd^t  Piaet.  689,  (8th  ed.)|  ^  Under  fas 
piaetice  of  Peaaajlrattia,  ami  the  atatate  17,  ch.  9,  c  7t  the  joiy  moat  and  the  aaoaat 
of  not  dae,  if  aoy.  Howard  t.  Johoaom  1  Aahm.  58.  Sea  Albright  t.  FieUap 
4Yealea,a64;  Smith  t.  Aoiand,  10 Seig.  Ic  R. 99.sf 

The  defendant  had  judgment  upon  demurrer  for  a  return  irrepleTisBMe, 
as  at  common  law,  upon  which  a  writ  of  inouiry  was  awarded  pursoant  to 
the  statute.  And  on  error  brought,  it  was  objected)  diat  ^rtien  the  defaad* 
ant  proceeds  on  the  statute,  he  ought  not  to  have  judgment  for  a  retnm ; 
but  die  court  held  that  die  judgment  was  well  g^ven,  for  the  reasons  before 
mentioned. 

Garth.  953. 

But)  where  the  defendant  pleaded  non  cqnl^  and  after  obtaining  judg- 
ment of  rehmo  habendoj  procured  a  writ  of  inquiry  of  damages  to  be 
executed, — ^the  court  set  aside  the  writ  of  inquiry,  and  the  inquisition 
taken  thereon,  because  there  had  been  no  avowry ;  for  the  avowry,  which 
is  in  the  nature  of  a  declaration,  is  the  only  ground  of  an  inquiry  for  the 
defendant  in  replevin. 

Ca.  of  Prac.  in  C.  P.  49. 

Where  the  jury  who  try  the  issue  omit  to  inquire  of  the  rent  in  arrear, 
pursuant  to  the  statute,  no  writ  of  inquiry  can  be  AFTEBWAans  awarded  to 
supply  the  omission  ;  and  therefore,  in  such  case,  the  defendant  must  pur- 
sue the  common  law  judement  of  retomo  habendo.  But,  where  the  defend- 
ant avows,  as  overseer,  for  a  poor's  rate,  under  the  43  Eliz.  c.  2,  and  the 
plaintift*  is  nonsuit,  or  a  verdict  passes  against  him,  and  the  jury  are  dis- 
charged widiout  inquiring  of  the  treble  damages,  given  by  that  statute  to 


inquiiy  is  no  more  than  an  inquest  of  office. 

1  Ver.  SSfi ;  Garth.  363 ;  3  Wila.  443.  QSee  6  Maul,  ti  S.  l«a.{ 
If  Hie  jury  find  a  reidict  for  tiie  defendant  with  dunages,  wiHiout  find- 
ing either  the  amount  of  the  rent  in  arrear,  or  the  value  of  the  distress,  the 
defendant  may  take  a  judgment  pro  ntorw}  habenda ;  or  he  may  amend  the 
judgment  for  the  damages,  even  after  the  record  is  removed  into  a  court 
of  error,  b^  substituting  a  judgment  for  a  retonw  habmdo :  and  if  he  n^- 
lects  makmg  such  ameniuaent,  a  court  of  error,  though  it  reverse  the 
judgment  for  the  damages,  will  award  a  judgment  for  a  retomo  habendo, 
and  give  the  defendant  costs  up  to  the  time  of  the  judgment  in  the  court 
below.  / 

ReM  r.  Mo^bh  in  error,  3  Tenn  Rep.  349.  ||Ia  Heffoid  v.  Alcer,  1  Taunt.  218, 
it  was  decided  that  defendant  is  not  bonud  to  proceed  at  all  under  17  Car.  3,  c.  7; 
nor,  if  he  elect  to  proceed  at  coEamon  law,  is  he  boDnd  to  sue  ont  a  reform  habettdo  as 
soon  as  poesible,  for  ibe  benefit  or  the  saretiea  in  the  ropleTin-bond.||  ^On  an  avowry 
for  rent,  if  there  be  a  general  verdict  for  the  defendant  for  a  certain  Hum,  bat  no  finding 
of  the  Value  of  the  cfOMs  distrained,  the  Jodgment  at  ccmraon  law  is  dt  nUntio  habenda. 
Willteros  v.  Smilb,  10  Serg.  &  R.  303;  Weidel  v,  Roseberry,  13  Serg.  &  R.  178. 
When  the  goods  are  delivered  to  the  plaintiff',  and  the  verdict  ia  for  the  defendant,  the 


Where  the  plaint  in  replevin  was  removed  by  the  defendant  into  the 
court  of  C.  B.  trom  an  inferior  coijrt  by  a  recordari  fiicias  loquelam,  which 
was  filed  on  the  appearance  day  of  the  return,  and  a  rule  to  declare  was 
raven,  the  courthela^that  the  defendantmi^t  sign  a  judgment  of  nonpros, 
for  want  of  a  declaration,  without  demanding  a  declaration,  as  in  other 
actions. 

Jaine*  r.  Moodj,  1  H.  Bl.  989.] 

^Judgment  as  in  case  of  nonsuit  is  never  granted  in  replevin. 

Benetl  v.  Forrester,  1  Johns.  Cm.  947  [  Polt«  v.  Cnrtia,  9  Wood.  497. 

When  judgment  is  rendered  against  a  plaintiff  in  replevin,  and  there  is 
no  other  plea  than  non  cepU,  the  defendant  is  not  entitled  to  judgment  pro 
rttOTTto  hahmdo. 

Hie  People  v.  Niagara,  C.  P.,  4  Weod.  317. 

In  replevin  on  a  plea  of  non  cepU  and  proper^  in  a  stranger,  where  the 
jury  find  a  verdict  for  plaintiff,  an  entry  upon  the  record  of  a  finding  for 
the  plaintiff  upon  both  issues  is  warranted  by  the  verdict. 

Rhodes  v.  Bants,  31  Wend.  19. 

When  the  defendant  pleads  pnper^  and  non  (vpif,  a  verdict  for  the  - 
plaintiff  upon  the  latter  plea  deteimines  nothing  between  the  parties  but 
the  taking,  and  the  plaintiff  is  not  entitled  to  recover  unless  the  other  issue 
be  found  for  him> 


If  the  plaintiff  foil  to  establish  an  exclusive  right  to  possess  and  control 
flie  property,  the  defendant  is  entitled  to  a  verdict. 

'Ropm  T.  Arnold,  IS  Wend.  30. 

When  the  plaintiff  in  replevin  enters  a  nolk  prosequi  as  to  one  defendant, 
vbo  has  made  cognisance  claiming  a  ri^t  to  the  possession  of  the  pro- 
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(A)  Rateve,  what  H  is,  and  of  what  Thiaga  it  may  be. 

peity,  there  shall  be  judgment  for  a  return  of  the  property,  unless  it  a|h 
pear  by  the  record  he  is  not  entided  to  it. 
Kariey  ▼.  Hama,  3  Moor.  189. 

In  replerin  the  juiy  may  give  such  damages  as  they  think  equivakot 
to  the  injuiy. 
DorMj  T.  Gasaaway,  9  Harr.  &  Johns.  419. 

Where,  upon  a  Tariance  in  the  terms  of  the  tenancy  proved  and  that 
alle^d,  the  judge  refused  to  amend,  but  directed  the  Jury  to  find  the  &ct 
specially ;  held,  that  the  court  had  no  power  to  gire  judgment  acoording 
to  the  very  rieht,  if  the  party  may  hare  been  prejudiced  by  the  misstate- 
ment, nor  coiud  the  court  interfere  to  expunge  the  special  endorsement. 

Knight  T.  M«Dowal1, 4  Parr,  it  D.  168. 

In  replevin,  the  defendant  avowed  for  rent  in  arrear  Srom  one  J  M,  and 
also  claimed  ihe  goods  as  property  of  himself  and  another  as  assignees  of 
J  M,  against  whom  a  commission  of  bankruptcy  had  issued.  A  verdict 
having  I}een  taken  on  the  whole  record,  the  court  ordered  it  to  be  entered 
on  the  issue  taken  on  the  title  of  the  assignees,  on  the  ground  that  ibc  de- 
fendant could  not  be  permitted  on  the  same  record  to  claim  the  goods  as 
a  distress  for  rent,  and  also  to  set  up  the  title  of  the  assignees. 

Emery  t.  Mncklow,  4  M.  ^  Scott,  5163. 

On  an  avowry  or  justification  of  a  taking  as  a  distress  for  tiie  whok 
rent,  a  juxy  may  find  a  verdict  for  the  sum  due  upon  an  apportionment 
Neala  t.  Mackenzie,  1  Gale,  119.0f 

II  As  to  setting  aside  and  staying  proceedings  in  Replevin,  vide  Tkfd^ 
Pract.  (8th  ed.),  and  vide  tit.  "  Costs,"  antt,  vol.  ii.|| 
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(A)  What  it  is,  and  of  what  Things  it  may  be. 

(B)  In  what  Cases  a  Rescue  may  be  jnatified. 

(C)  Of  the  Offence  of  making  a  Rescue,  and  how  the  Offenders  are  to  be  pioeeedsd 

against. 

(D)  The  Form  of  the  Proceedings  on  a  Rescoos. 

(E)  Of  the  Retarn  of  a  Rescoas :  And  heiein, 

1.  In  what  Qua  the  Sheriff  may  return  a  BeMcom ;  tmd  therein^  eftke  D^enme 
between  a  Eeecoua  on  Meme  Proeen  and  ExeeuHon, 

3.  (ytheF^frmiftheBeturn^andforwhatDrfeettUnu^bequathed. 

3.  Whether  the  Sherijj^e  Return  ef  a  Reecue  he  travermbk. 


(A)  Rescae,  what  it  is,  and  of  what  Things  it  may  be. 

Rescue  is  the  taking  away  and  setting  at  liberty  against  law  a  distress 
>taken  for  rent,  or  services,  or  damage-feasant.  But  the  more  general  notion 


commitmeDt,  wbicn,  being  a  mgn  ouence,  suDjects  tue  onemier  not  only 
to  an  action  at  the  suit  of  the  party  injured,  but  likewise  to  fine  and  im< 
prisonment  at  the  suit  of  the  king. 

Co.  Lit.  160;  F.  N.B.  336. 

If  a  man  distrain  cattle,  and  as  he  is  drtving;  them  to  the  pound  they  ^o 
into  the  owner's  house,  and  he  refuse  to  deliver  them,  this  is  a  rescue  m 
law. 

Go.  Lit.  161. 

But  here  we  must  observe,  that  there  can  be  no  rescousbut  where  the 
par^  has  had  the  (a)  actual  possession  of  the  cattle  or  other  things  wher^ 
die  rescous  is  supposed  to  be  made ;  for  if  a  man  come  to  arrest  another, 
or  to  distrain,  and  be  di8turbed,(d)  regularly,  his  remedy  is  by  action  on 
the  case. 


If  upon  a  fieriyadas  the  sherifi*  smes  goods  which  are  taken  away  by  a 
stranger,  this  is  not  properly  a  rescue ;  for  by  the  seizure  of  the  goods,  by 
virtue  of  the  jEen  fadaa,  me  sheriff  has  a  property  in  them,  and  (c)  may 
maintain  trespass  or  trover  for  them :  also,  the  par^  injured  may  have  an 
action  on  the  case  against  the  wrongdoer. 


If  upon  ajSeriyiwia*  the  sheriff  return  that  be  had  seized  the  goods,  but 
that  they  were  rescued  by  B  and  C,  &c.,  this  is  not  a  good  return,  but  he 
idiall  be  amerced :  the  party  also,  at  whose  suit  the  execution  issued,  may 
chaige  him  by  scire/acias  for  the  value  of  the  goods.(d] 

Trot,  31 1  3  Saaud.  343;  Show.  180.  <<f)  This  ia  not  like  mesne  procew,  b«oanM 
JnoaMa  ofexeeatinu  the  sheriff  may  take  tb«  pMH  eomifaliit. 

(B)  In  what  C«M«  a  Rescue  may  be  jnatified. 

If  the  lord  distrtun  for  rent  wh^  none  is  due,  the  tenant  may  lawfully 
make  rescue :  so  may  a  stranger,  if  his  beasts  be  distrained  when  no  rent 
is  due.  So,  if  the  tenant  tender  the  rent  when  the  lord  comes  to  distrain, 
and  yet  he  do  distrain,  or  if  he  distrain  any  thing  not  di&trainable,  as  beasts 
of  the  plough,  when  other  sufficient  distress  may  be  taken,  the  tenant  may 
make  rescous;  so. may  he,  if  the  lord  distrain  in  the  highway  or  out  of  lus 
fee. 

Go.  Lit.  47.160  b,  161a. 

But,  though  there  must  be  reason  for  the  distress,  and  that  o^erwise 
the  rescue  cannot  be  unlawful ;  yet,  it  hath  been  held  in  a  parco  fracto, 
that  the  defendant  cannot  ju^y  breaking  the  pound  and  taking  out  the 
cattle,  thou^  the  distress  was  without  cause,  because  they  are  now  in  die 
actual  custody  of  the  law. 

Salk.  347,  pi.  3 ;  Ld.  Raym.  104,  Cotaworth  v.  Bettiaon. 

There  is  a  difference  between  a  man*B  being  arrested  by  a  warrant  on 

record,  and  by  a  general  authority  in  law ;  for,  if  a  ca^aa  be  awarded  to 

the  sheriff  to  arrest  a  man  for  felony,  though  be  be  innocent,  he  cannot 

make  rescue.     But  if  a  dieriff  will,  by  the  general  authori^  committed  to 

3c2 
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bun  bv  IaW|  arrest  any  man  for  felony,  if  he  be  innocent,  he  ai^  rbk 
lumseu.(a) 

Co.  Lit  161.  Vide  5  Co.  68,  MMskally*!  osm;  6  Co.  M;  Gio.  Jm.  486.  («)1N, 
mich  anest  virtute  ffi^i  being  mwie  on  a  jott  mvod  of  M0|»teaon  of  ftloajt  we  yaf 
raoeoM  hiniMlf  at  Cm  peril ;  for,  aoeording  to  Lord  Hale,  if  in  the  nttampt  to  ub  tti 
reecne  he  it  opon  neoeMitj  slain,  it  ia  no  felony  in  the  oflicer ;  and,  upon  the  one 
jmneiple,  if  the  offioer  ia  kiUed,  it  wUl  be  moider.  8  H.  H.  P.  C.  85*  86, 87, 9^9X 
The  oDTioua  reaaon  ia,  that  the  law  makea  it  a  doty  in  the  aheriff  and  certaiB  «k 
officera  to  aneat  for  felony,  on  joat  anapidon,  and  therefore  reacue  from  each  ansies 
ia  reaiatanee  of  lawful  authority.  If  tnia  be  ao.  Lord  Coke  ia  here  too  nnqialiiWa 
hia  expreaaion :  Co.  Lit.  169  a,  n.  3,  13th  edit :  and  it  hath  been  lately  •dj*M 
that  where  a  peraon  ia  directly  charged  with  %  felony,  peaoe-officera  are  jas&fiM  b 
aneating  him  without  anv  warrant,  though  it  ahonld  afterwaida  tam  oat  that  no  &laf 
hath  been  oommitted.    feMmoel  ▼.  Payne,  Doogl.  369. 

II  And  tbe  owner  of  goods,  improperly -taken  under  an  execatiffli,  mj 
retake  diem,  if  he  can  do  so  without  a  breach  of  tbe  peace.  By  a  cootxad 
of  sale,  the  properly  sold  was  to  be  paid  for  by  ready  money;  the  roide 
induced  the  servant  of  the  vendor  to  deliver  it  for  a  check  upon  a  banker, 
by  representing  it  to  be  as  good  as  money:  in  &ct,  he  had  overdraw  is 
account  for  many  months,  and  when  the  check  was  presented,  paymeti 
was  refused.  On  the  same  day  that  the  goods  were  purchased,  the  TetAt 
gave  a  warrant  of  attorney  to  a  creditor,  under  which  judgment  was  m- 
mediately  entered  up,  and  execution  issued,  and  the  proper^  in  que^ 
seized  by  the  bailiff  of  a  liberty :  while  it  was  in  his  custodv  the  ori^ 
owner  rescued  it;  held,  in  an  action  by  the  bsdliff  against  the  latter m» 
rescue,  that  the  question,  whether  the  contract  of  sue  was  so  vitiated  bj 
fraud  as  to  prevent  the  property  in  the  goods  passing  to  the  vendee,  (k- 
pended  on  a  question  of  fact,  which  ou^t  to  have  been  submitted  io^ 
jury,  viz. :  whether  the  vendee  had  obtamed  possession  of  the  goods  viA^ 
a  preconceived  design  not  to  pay  for  them. 

Earl  of  Briatol  v.  Wilamora,  1  Bam.  U  0. 514.| 

(C)  The  Offence  of  making  a  Reacue,  and  how  the  Offenders  are  to  be  proceeded  ^a^ 

It  seems  agreed,  that  the  rescuing  of  a  person  imprisoned  for  feloojis 
also  felony  by  the  common  law. 

Hal.  Hist.  P.  C.  606. 

Also  it  is  a^ed,  that  a  stranger  who  rescues  a  person  committed  fa) 
and  guiltv  of  hi^h  trea8on,(fr)  knowing  him  to  be  so  committed,  is  in  all 
cases  guiJty  of  high  treason. 

Stamf.  P.  C.  11 ;  Joa  455.  (6)  Whether  he  knew  that  the  prisonera  were  so  con- 
mitted  or  not.    Cro.  Car.  583. 

To  make  a  rescue  felony,  the  foUowing  rules  are  laid  down  by  Lo^ 
Chief  Justice  Hale :  1st,  That  it  is  necessary  that  the  felon  be  in  c\i^ 
or  under  arrest  for  felony ;  and  therefore  if  A  hinder  an  arrest,  ^^  J 
the  felon  escapes,  the  township  shall  be  amerced  for  the  escape,^^ 
shall  be  fined  for  the  hinderance  of  his  taking.  But  it  is  not  fel(»7  ^  ^ 
because  the  felon  was  not  taken. 

Hal.  Hist.  P.  C.  606 ;  3  E.  3,  Coron.  333 ;  Stamf.  3i. 

So,  to  make  a  rescue  felony,  the  party  rescued  must  be  under  cnj^ 
for  felony  or  suspicion  of  felony.  And  it  is  all  one  whether  ^^^J^ 
custody  for  that  account  by  a  private  person  or  by  an  officer  or  waii«>** 
a  justice ;  for,  where  the  arrest  of  a  felon  is  lawful,  the  rescue  ^^^^ 
felony.    But  it  seems  necessary  that  he  should  have  knowledge  that  w 


But,  if  he  be  in  custody  of  an  oScer,  as  constable  or  sheiiH*,  there,  at  his 
peril,  he  is  to  take  notice  of  it ;  and  so  it  is  if  there  be  felons  in  a  prison,  and 
A,  not  knowing  of  it,  break  the  prison  and  let  out  the  prisoners,  though  he 
kne^7  not  that  there  were  felons  Uiere,  it  is  felony. 
HbI.  Hi«f.  P.  C.  60S;  Cro.  Oar.  583. 

A  person  committed  for  high  treason,  who  breaks  the  prison  and  escapes, 
ia  guuty  of  felony  only,  unless  he  lets  others  also  escape  whom  he  knows  to 
be  committed  for  high  treason ;  in  which  case  he  is  guil^  of  hi^  treason,  not 
in  respect  of  his  own  breaking  of  prison,  but  of  die  rescous  of  the  others. 
9  Hawk.  P.  C.  c.  91,  (  7,  c  16,  f  17. 

If  the  person  rescued  were  indicted  or  attainted  of  several  felonies,  yet 
the  escape  or  rescue  of  such  person  makes  but  one  felony. 
Hal.  H»t.  P.  C.  599. 

Wherever  the  imprisonment  is  so  for  groundless  or  irregular,  or  the 
breaking  of  the  prison  is  occasioned  by  stich  aneces^ty,&c.,  that  the  party 
himself  breaking  prison  is  either  by  the  common  law,  or  by  the  statute  (fe 
frangeidHms  pnsonamy  saved  from  the  penal^  of  a  capital  oflence,  a  stranger 
who  rescues  him  from  such  an  imprisonment  is  in  like  manner  also  excused ; 
etsici  converso. 
BHawk.  P.  C.c.SI,59. 

A  return  of  a  rescue  of  a  felon  by  the  sheriff  against  A  is  not  sufficient 
to  put  him  to  answer  for  it  as  a  felony,  without  indictment  or  presentment, 
by  the  statute  25  E.  3,  c.  4. 
Hal.  Hist.  P.  C.  606. 

As  in  case  of  an  escape,  so  in  case  of  a  rescue,  if  the  parly  rescued  be 
imprisoned  for  felony  arid  be  rescued  before  indictment,  the  indictment 
must  surmise  a  felony  done,  as  well  as  an  imprisonment  for  felony  or  sus- 
picion thereof.  But,  if  the  party  be  indicted,  and  taken  by  a  capias,  and 
rescued,  then,  there  needs  only  a  recital  that  he  was  indicted  prmii  and 
taken  and  rescued. 
Hal.  Hist  P.  C.  607. 

But  ^ourii  the  rescuer  may  be  indicted  before  flie  principal  be  convicted 
and  attaint^,  yet  he  shall  not  be  arraigned  or  tried  before  the  principal  be 
attaint.  But,(a)  if  the  person  rescued  were  imprisoned  for  high  treason, 
the  rescuer  may  immediately  be  arraigned,  for  that  in  high  treason  all  are 
principals.  Also,  it  seems,  that  he  may  be  immediately  proceeded  against 
for  a  misprision  only,  if  the  king  please. 
Hal.  Hist.  P.  C.  607.    (a)  9  Hawk.  P.  C.  c.  9,  %  8. 

The  rescuer  of  a  prisoner  for  felony,  &ougb  not  within  clergy,  yet  shall 
have  his  clei^. 

Hal.  HiBt.  pre.  607.    As  thoae  who  break  prison  are  puniBhable,  as  for  a  hiffh  m\t- 

priiian.by  fineaad  impriaonmBiit  in  those  cases,  wherein  thej  are  saved  from  juagment 

of  death  \j  the  statute  dt  frangentibtit  pritonam ,-  so  also  are  those  who  rescne  sack 

priaonera  in  the  like  ceiei  in  the  same  manner  punishable.    3  Hawk.  P.  C.  o.  31,  $  6. 

{{Accordingly,  in  a  late  case  it  was  held,  that  rescuing  a  person  under 

commitment  for  bui^laiy  was  not  a  transportable  offence,  but  punishable 

only  as  a  felony  within  clergy  at  common  law. 

[£»  r.  Stanly,  Ross.  U  R7.  Ca.  439.|{ 

By  the  6  G.  1,  c.  23,  §  6,  it  is  enacted,  that  if  any  person  ^all  rescue 
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felons  ordered  for  transpoitationy  or  assist  them  in  making  tlieir  escape,  be 

shall  be  guilty  of  felony,  and  suffer  death  without  benefit  of  clergy. 

See  aleo  9  6.  1,  c.  98,  by  which  the  leecQinff  penons  arrasted  in  the  mint,  ^ce^  ii 
made  felony  .*—»*  Reecumgf  the  body  of  offender  executed  for  murder  from  the  aberii' 
or  surgeons,  felony  within  clergy,  by  35  Geo.  S,  e.  31,  $  10 — Bat  it  is  felony  witiiaet 
clergy  to  rescoe  any  ]>erson  committed  for  or  found  guilty  of  murder,  or  soing  to  eaceea* 

tion,  or  during  execution. — ^Ibid.  $  9. So  as  to  persons  transported  for  reseoiBg  the 

body,  returning.  Ibid.  $  10.— So,  rescuing  offenders  under  the  act  called  the  Bbck 
Act,  see  9  Geo.  1,  c.  99,  is  felony  without  benefit  of  clennr*  I  But  by  4  Geo.  4,  c.  54,  $  1, 
the  capital  punishment  is  repealed,  and  transportation  for  seren  years,  or  ixnprieoBBieas 
not  exceeding  three  years,  with  hard  labour,  is  substituted. — ^As  to  the  offenoe  of  aidi^ 
the  escape  of  persons  sentenced  to  death  by  oourtpmartial,  aee  Mutiny  Act,  6  Geo.  4,c. 
5,  $  13 ;  and  as  to  marine  foroea,  see  6  Geo.  4,  c  6,  $  14 ;  and  as  to  aiding  the  tiacaps 
of  priaonera  of  war,  see  59  Geo.  3,  c.  156 ;  Rex  y.  Martin,  Rusa.  dt  Ry.  196 ;  and  aee 
Russ.  on  Cri.,  book  9,  c.  34,  (*2d  ed.)| 

||By  the  statute  1  &  2  G.  4,  c.  88,  it  is  enacted,  that  if  any  person  shall 
rescue,  or  aid  and  assist  in  rescuing,  from  the  lawful  custody  of  any  con- 
stable, officer,  headborou^,  or  other  person  whomsoeTer,  any  peisoB 
charged  with,  or  suspected  of,  or  conunitted  for  any  felony,  or  on  sospidoa 
thereof,  then,  if  the  person  or  persons  so  offending  shall  be  convicted  of 
felony,  and  be  entitled  to  the  benefit  of  clergy,  and  be  liable  to  be  im- 

Erisoned  any  term  not  exceeding  one  year,  it  shall  be  lawful  for  the  court, 
y  or  before  whom  any  such  person  or  persons  shall  be  convicted,  to  order 
and  direct,  in  case  it  shall  think  fit,  that  such  person  or  persons,  instead  of 
being  so  fined  and  imprisoned  as  aforesaid,  shall  be  transported  beyond 
the  seas  for  seven  years,  or  be  imprisoned  only,  or  be  imprisoned  and  kept 
to  hard  labour  in  the  common  jail,  house  of  correction,  or  penitentiary 
house,  for  any  term  not  less  than  one,  and  not  exceeding  three  years. 

The  statute  4  Geo.  4,  c.  64,  §  43,  intituled  ^'  An  act  for  the  consolidating 
and  amending  the  laws  relating  to  the  building,  repairing,  and  regulating 
of  certain  jails  and  houses  of  correction  in  England  and  Wales,"  enacts, 
that  if  any  person  shall  convey,  or  cause  to  be  conveyed,  into  any  prison 
to  which  the  act  shall  extend,  any  mask,  visor,  or  otni&r  disguise,  or  any 
instrument  or  arms  proper  to  facilitate  the  escape  of  any  prisoners,  and  the 
same  shall  deliver,  or  cause  to  be  delivered,  to  any  prisoner  in  any  such 
prison,  or  to  any  other  person  there  for  the  use  of  any  such  prisoner,  without 
the  consent  or  privity  of  the  keeper  of  such  prison,  every  such  person  shall 
be  deemed  to  have  delivered  such  visor  or  disguise,  instrument  or  arms, 
with  intent  to  aid  and  assist  such  prisoner  to  escape,  or  attempt  to  escape; 
and  if  any  person  shall  by  any  means  whatever  aid  and  assist  any  prisoner 
to  escape,  or  in  attemptmg  to  escape  from  any  prison,  every  person  so 
offending,  whether  an  escape  be  actually  made  or  not,  shall  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  be  transported  beyond  the  seas 
for  any  term  not  exceeding  fourteen  years. 

The  same  statute,  (§  44,)  to  the  intent  that  prosecutions  for  escapes, 
breaches  of  prison,  and  rescues  may  be  carried  on  with  as  little  trouble  and 
expense  as  possible,  enacts,  ^^  That  any  offender  escaping,  breaking  prison, 
or  being  rescued  therefrom,  may  be  tried  either  in  the  jurisdiction  where 
the  offence  was  committed,  or  in  that  where  he  or  she  shall  be  apprehended 
and  re-taken."  And  it  also  enacts,  that  a  certificate  of  the  cleik  of  assize, 
or  other  clerk  of  the  court  in  which  the  offender  was  convicted,  together 
with  due  proof  of  the  identity  of  the  person,  shall  be  sufficient  evidence 
of  the  nature  and  fact  of  the  conviction,  and  of  the  species  and  period  of 
confinement  to  which  such  person  was  sentenced. 


revising  and  eonsolidating  tbe  laws  for  relating  the  transportatioa  of 
ofienders  from  Great  Britain,  jvorides,  that  if  any  person  shall  rescae,  or 
assist  in  rescuing  or  attempting  to  rescue,  any  ofieoder  sentenced  or  ordered 
to  be  transported  or  banished,  inm  the  custody  of  tbe  superintendent  or 
oTeiseer,«r  of  any  sherifiT  or  jailer,  or  other  person  conveying,  removing, 
&C.,  such  offender,  or  shall  convey,  or  cause  to  be  conveyed,  any  disguise, 
iostniment  for  effecting  escape,  or  arms,  to  such  offender,  every  such 
oflence  shall  be  punishable  in  the  same  manner  as  if  such  offender  had 
been  confined  in  a  jail  or  prison  in  the  custody  of  the  ^eriff  or  jailer  for 
the  crime  of  which  such  offender  ^lall  have  been  convicted.  || 

As  tbe  offence  of  rescuing  persons  in  cases  of  treason  and  f^ny  is 
osually  punished  by  indictmeirt,  so  the  offence  of  rescuing  a  person  arrested 
on  mesne  process,  or  in  execution  after  judgment,  subjects  the  offender  to 
a(o)  writ  of  rescous  or  a  general  action  of  trespass  vi  et  armis,  orf6)  an 
action  on  the  case,  in  all  which  damages  are  recoverable.  Also,  it  is  the 
fireqnent  practice  of  the  courts  to  grant  an(c)  attachment  against  such 
wrongdoers,  it  being  tlie  hi^est  violence  and  contempt  that  can  be  offered 
to  tiie  process  of  the  court. 

Co.  LiL  161  i  Co.  EdL  614;  Raat.  EdL  577.  (ii)For  tiiii  vide  F.  N.  B.  336.— A 
writ  of  retcoas  against  the  father  and  son,  the  father  for  rescuing  the  son,  and  the  eon 

for  reaeaing  himMf^    3  Bnlet.  137. In  rescoui  the  writ  is  oonoeired  on  the  epecial 

natter.  9  Co.  13  b.  (h)  On  a  motion  for  aa  informatioti  ag^aitwt  on*  for  reacning  a 
peraon  from  the  sheriff  in  tbe  Temple,  tbe  court  advised  them  to  get  the  resoous  re- 
turned, and  to  bring  an  action  on  tbe  case  againet  him  as  the  better  waj.  Cases  in  B. 
R.  556.  (e)  a  reactieT  shall  be  donblv  punished,  for  upon  the  retam  of  the*  sheriff  he 
^all  be  fined  to  die  king,  and  an  attachment  shall  issue  out  against  him.    SBulat  901. 

[Tbrn  must  be  a  return.     1  Stra.  531.] On  all  retams  of  a  laaooos,  prooese  of 

outlawry  liw.  IS  H.  7,  SI,  pi.  fi ;  3  last  666 ;  totU.  Fits.  Procaas,  66,  913 1  99  E. 
3i,i8. 

He  who  rescues  a  prisoner  from  any  of  &e  courts  of  Westminster-hall 
without  striking  a  blow,  shall  forfeit  his  goods  and  the  profits  of  his  lands, 
and  suffer  imprisonment  duiii^  life ;  but  not  lose  his  hand,  because  he  did 
not  strike. 

S9E.  3,  IS;  3IiieLl41. 

It  is  clearly  agreed,  that  for  a  rescous  <Hi  mesne  process,  the  party  in- 
jured may  hare  either  an  action  of  trespass  vi  et  amm  or  an  action  (m  the 
case,  in  which  be  shall  recover  his  debt  and  damages  against  the  wrong- 
doer; and  Ae  rather,  because  on(d)  mesne  process  ne  can  have  no  remec^ 
against  Hie  sheriff. 

Cro.Ja.48e)Hab.ieo.    (</)  Vide  pof. 

Also  it  hath  been  adjudged,  that  for  the  rescous  of  a  person  in  execu- 
tion on  a  capias  ad  tahifaciendum  or  a^nas  utlagaium,  an  action  will  lie 
against  the  rescuer,  though  the  party  injured  ham  his  remedy  against  the 
sheriff,  and  Qie  sheriff  hath  his  remedy  over  against  the  wrongdoer ;  for 
perhaps  the  sheriff  may  be  dead  or  insolvent.  But  herein  it  hath  been 
held,  that  if  he  bring  his  action  against  tbe  pai^  who  made  the  rescue,  he 
may  plead  it  in  bar  to  an  acdon  brought  by  the  sheriff:  so,  if  against  the 
sheriff  or  his  bailiff,  they  may  plead  mat  he  had  satisfaction  from  the  party, 
so  that  if  he  recovers  against  one,  the  other  is  discharged. 

HMLSe;  H(ri>.  180. 

By  the  statute  2 W.& M.Stat.  I,  can.  5,  §  5,  it  is  enacted,  "That  upon 

"^      Vm.— 74  «  -r- 
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pound-breach^  or  rescous  of  goods  distrained  for  rent,  the  person  grieved 
shaU,  in  a  special  action  on  the  case,  recorer  treble  damages  and  costs 
a^inst  the  offenders,  or  against  the  owner  of  the  goods,  if  mey  come  Id 
bis  use." 

|8m  fiTadby  on  DiatnaaeSf  cbap.  14,  (9d  ed.)| 

In  an  action  upon  the  case  for  a  rescous,  upon  this  statute  it  hath  beea 

held,  that  the  plaintiff  shall  recover  (a)  treble  costs  as  well  as  treble  damages, 

for  the  damages  are  not  given  by  the  statute  but  increased ;  an  action  oo 

the  case  lying  for  a  rescous  at  common  law. 

Salk.  905,  pi.  3;  Ld.  Raym.  19;  Skin.  555,  pi.  4 ;  Garth.  331;  Lawaon  r.  Stnk 
^(a)  Bat,  to  entitle  him  to  reeoTer,  he  muat  ahow  that  he  hat  complied  with  die  dine' 
Uona  of  the  atatata,  and  conclade  eonird  formam  dtduiu  Anon.  1  Ld.  Raja.  34S.] 
llTender  of  amende  after  impoundingf  ia  oo  plea  to  an  action  on  the  sCatote.  TiA 
T.  Punria,  5  Term.  R.  433.|| 

An  attachment  will  be  granted  not  only  against  a  common  peison,  bat 
even  against  a  peer  of  the  realm,  for  rescumg  a  person  arrested  by  due 
course  of  law ;  so  that  if  the  sheriff  shall  in  any  case  return  to  &e  court, 
that  the  person  arrested,  or  goods  seized,  or  possession  of  lands  deliireied 
by  him,  by  virtue  of  the  king's  writ,  were  rescued  or  violently  taken  iinoB 
him,  &c.,  they  will  award  an  attachment  against  the  rescuers. 

Dyer,  91S;  3  Jon.  39. 

But  herein  it  seems  to  be  the  practice  of  late,  not  to  grant  an  attachment 

in  any  case  for  a  rescous,  unless  the  officer  will  (6)  return  it,  for  that  ithadt 

been  found  by  experience,  that  officers  will  often  take  upon  them  to  swear 

a  rescous  where  they  will  not  venture  to  return  one. 

S  Hawk.  P.  C.  0.  99,  $  34.  (b)  A  distinction  between  a  reacoaa  on  mesoe  proem 
and  apon  a  writ  of  execution;  in  which  last  it  waa  said  bj  Holt,  C.  J.,  the  aheiiffeoai^ 
not  retam  a  reacona,  and  therefore  the  court  can  haTe  no  other  ground  for  an  attadi- 
ment  but  affidarita,  and  ought  to  be  contented  therewith;  but,  on  meene  process,  ai«*- 
eoua  may  be  returned,  which  being  matter  of  record,  and,  by  eonseqaenoe,  a  better  mo- 
tire,  ought  to  be  giren  to  the  court.    6  Mod.  141. 

In  a  late  case,  a  distinction  was  taken  where  an  attachment  is  prayed  f(V 
a  rescous  in  the  first  instance,  and  where  a  rule  to  show  cause  is  only 
asked ;  in  this,  affidavits  of  the  fact  are  sufficient ;  in  the  other  case,  the 
sheriff's  return  is  requisite. 

Trin.  5  6.  3,  in  B.  R.,  Voung  t.  Payne. 

Where,  upon  the  return  of  a  rescue,  an  attachment  is  granted,  and  the 

Sarty  examined  upon  interrogatories,  upon  answering  them,  he  shall  be 
ischarged.  But,  if  the  rescous  is  returned  to  the  filazer,  and  process  of 
outlawry  issues,  and  tibe  rescuer  is  brought  into  court,  he  shall  not  be  dis- 
chargea  upon  affidavits. 

9  Salk.  586,  pi.  1,  Rex  y.  Belt-^aid  by  Sir  Sam.  Astry  to  be  the  conatant  coarse, 
upon  the  return  of  a  rescue,  to  set  four  nobles  fine  upon  each  offender.  2  Salk.  586,  pi* 
3;  3  Jon.  198',  accord.  [This  is  not  so;  the  fine  is  discretionary.  RexT.  El^^ 
8IS^.  The  attachment  must  be  returnable  at  a  general  return.  Rex  y.  Wi/Aio^ 
Stra.  684.  The  rescuers,  on  submitting  to  a  fine,  may  be  permitted  to  read  affida^^ 
to  ahow  there  was  not  any  real  arrest.  Rex  y.  Minify,  Stra.  642.— The  sheriflTs  re- 
turn of  a  rescue  is  of  itself  a  conviction  of  a  rescue,  and  process  immediately  i^^^ 
from  the  crownK>ffice  against  the  rescuer.  Rex  y.  Pember,  Ca.  temp.  Hardw.  ^^^""^ 
Return  of  rescous  is  not  trayersable,  and  the  rescuer  must  be  brought  into  court  to  M 
fined,  Barnes,  429 ;  and  not  being  trayersable,  the  offender  shall  be  punished  withoat 
being  examined  upon  interrogatories.  4  Burr.  2120.  JiSed  vide  5  Term  R.  369.1^ 
The  rescuer  may  be  admitted  to  giye  recognisance,  to  try  false  return  against  the  sbtfp' 
Barnes,  430. ^If  there  is  a  verdict  for  the  plaintiff  the  recognisance  shall  be  dis- 
charged.   Ibid.] 


upon  civil  process  wiuiiii  tne  pretended  pnvileged  places  therein  mentioned, 
llyiz,  Whitefriars,  Savoy,  Salisbury  Court,  Ram  Alfey,  Mitre  Court,  Fuller's 
Rents,  Baldwin's  Gardens,  Mountagu  Close,  Minories,  Mint,  Chink,  Dead- 
man's  Place,  II  and  any  person  aiding,  abetting,  or  assisting  the  same,  shall, 
being  lawfully  convicted  thereof,  forfeit  to  the  plaintifl'  in  the  action  500/., 
to  be  recovered  by  action  of  dAt,  &c. ;  and  if  after  such  recovery  he  shall 
neglect  to  pay  the  money  recovered,  with  iull  costs  of  suit,  within  one 
month  after  judgment  agned  thereupon,  and  demand  made,  he  shall,  upon 
producing  a  copy  of  the  judgment,  and  oath  made  that  the  money  recovered 
IS  not  paid,  by  order  of  the  court  wherein  he  was  convicted  of  the  rescue, 
be  transported  for  seven  years.  And  any  person  convicted  of  receiving  or 
concealing  such  rescuer  snail  be  likewise  transported  for  seven  years,  u^ess 
within  one  month  after  his  conviction  he  shall  pay  to  the  plaintiff  in  the 
action  the  full  debt  or  duty  for  which  the  action  was  brou^t,  with  fiill  costs.] 

(D)  The  Foim  of  the  ProceediDgs  on  a  Rescoai, 

An  indictment  of  a  rescous  ought  to  set  forth  the  special  circumstances 
of  the  fact  with  such  certainty,  as  to  enable  the  defendant  to  make  a  proper 
defence. 

Djet,  164.— That  no  defect  cui  be  aided  bj  the  rerdict    Roll.  Abi.  TBI. 

And  therefore,  if  an  indictment  lay  the  oBence  on  an  uncertain  or  impos- 
rable  day,  as,  where  it  lays  it  on  a  future  day,  or  lays  one  and  the  same 
oSence  at  d^erent  days,  or  lays  it  on  such  a  day  as  makes  the  indictment 
repugnant  to  itself,  it  is  void. 

Moor,  eS5i  RaBt  Eot  Ses. 

Where  an  indictment  of  rescous  set  forth  that  J.  S.  committed  such  a 
felony,  such  a  day  and  year,  and  place,  per  quod  Ji  B  prtediclum  J  S  cepit 
et  amstmnt,  et  in  salva  custodia  sua  ad  tunc  et  Undem  eundem  J  S  habuit  et 
custodioit,  it  is  made  a  quare  whether  the  indictment  be  not  insufficient, 
because  no  time  of  the  arrest  is  alleged  in  the  same  sentence  with  it ;  and  it 
is  doubtful  whether  the  time  of  the  custody,  which  is  alleged  in  the  next 
sentence  by  foree  of  the  copulative,  be  applied  also  to  the  arrest  or  not ; 
and  Dyer  seems  rather  to  incline  to  the  contrary  opinion. 

Dyer,  164,  pi.  60. 

AJso  it  is  held  in  Dyer,  that  an  indicbnent  of  a  rescous  is  not  good  with- 
out exrpressly  showing  the  day  and  year  both  of  the  arrest  and  also  of  the 
rescous,  and  that  the  time  of  tne  latter  is  not  sufficiently  shown  by  showing 
that  of  the  former. 

Dyer,  164. 

But  it  hath  been  since  adjudged,  upon  exceptions  taken  to  an  indictment 
for  a  rescous,  that  it  was  not  necessary  to  allege  the  place  where  the  i«scue 
was  made,  and  that  it  should  be  intended  that  where  the  arrest  was,  there 
also  was  the  rescue  without  the  word  ibidem. 

Cro.  Jtu  34S;  3  Bnlet.  308,  S.  U.,  CnmliD^n'e  cue. 

An  exception  taken  to  an  indictment  of  rescous,  that  it  wanted  the  words 
ft  et  arwis,  or  mana  forii,  but  overruled,  it  being  held  by  the  court  that 
the  word  recusnt  implies  it  to  be  done  by  force. 

Cro.  Ja.  345. — The  eame  exception  taken  in  Cro.  Ja.  473,  OTerraled  and  thete 
held,  that  thoaEli  it  veie  enor  at  common  law,  jet  it  is  made  good  bv  tfaa  statute 
37H.S,c.8. 
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(D)  TW  Fti  cf  A>  PwBBMili^p— I 

An  execptioB  tibm  lo  aa  mdictiDeiit  of  a  resc^^  fiom  a  8ci]eaiitata», 
wholnd  taken  a  man  cm  a|dabit  m  I  London,  bccmuae  it  ibd  not  set  M 
that  Ibe  penon  waa  taken  I^  virtue  of  my  wanant ;  but  k  bebig  9&tfi 
that  he  waa  lawfully  arrested,  it  dball  be  mlended  by  m  good  waixnt 

Cio.  Ja.  47^  Hart*to  mm. 

I  Where  the  bdktment  fltaited  that  the  jud^ia  of  die  coint  of  lecoid  tf  ie 
town  and  county  of  Poole  iaaoed  thdr  wnt  directed  to  J  B,  one  of  At 
aeijeants  at  mace  of  the  said  town  and  county,  to  nrreal  W,  by  TiitKflf 
which  J  B  was  proceedn^  to  arrest  W,  but  that  the  defindaat  msuM 
J  B,  and  prevented  the  arrest ;  the  indictsMnt  waa  held  bad,  it  Mt 
appearing  that  J  B  was  an  cficer  of  the  comi;  and  there  coold  net  bi 
judgment  on  such  count,  after  a  general  verdict,  for  die  assasak  aadtia 
imprisonment,  because  the  jury  must  be  taken  to  have  fioond  dnt  ik 
assault  and  imprisonment  were  for  the  cause  therein  stated. 

The  King  t.  Osraer,  5  East  )04.| 

It  is  said  that  an  indictment  of  rescous  is  not  within  the  statute  of  addi- 
tions, and  that  the  naming  the  person  mdicted  of  such  a  parish,  wtfta 
giving  him  any  title,  is  sufficient 

t  lost.  6S5 ;  a  Show.  84,  pi.  79. 

[In  an  indictment  for  a  rescue  from  the  house  of  correctioD,  it  mos 
appear  for  what  the  prisoner  was  committed  there,  so  as  to  make  the  boast 
of  correction  a  proper  prison,  which  primd  focie  it  is  not  for  aD  ofoea. 
Besides,  on  so  general  a  charge,  the  court  cannot  judge  of  a  pof^ 
punishment. 

Rax  T.  Freeman,  9  Str.  1996.] 

Note :  upon  an  mdictment  of  rescous,  if  it  were  upon  an  arrest  opoi 
mesne  process,  and  ttie  party  has  appeared,  the  court  will  be  easily  iadDced 
to  quasn  it:  so  if  it  be  on  process  out  of  an  inferior  court,  though  the  piftj 
has  not  appeared  ;  for  no  aid  is  given  to  inferior  jurisdictions. 

In  an  action  for  a  rescue  the  plaintiff  must  aU^  in  his  decIaratioBtl 
the  material  circumstances ;  as  that  such  a  writ  issued,  that  he  was  ane^ 
in  custody,  and  that  he  was  rescued,  &c. 

Godb.  135;  Latw.  130. 

In  an  action  on  the  case  for  a  rescous  on  mesne  process,  the  eW(feD^ 
was,  the  bailiff  stood  at  the  street-door,  and  sent  his  follower  up  three  p0 
of  stairs  in  disguise  with  the  warrant,  who  laid  hands  on  the  psitf,  tm 
told  him  that  he  arrested  him  ;  but  he  with  the  help  of  some  women  ^ 
from  the  follower  and  ran  down  stairs,  and  the  defendant  hearing  ft  d^ 
ran  up  and  put  the  party  into  a  room,  locked  the  door,  and  ^^^'^^ 
suffer  the  bailiff  to  enter.  Holt,  C.  J.,  doubted  whether  ttiis  was  a  \xm 
arrest,  bein^  by  the  bailiff's  serrant,  and  not  in  his  presence  (a) ;  but  w^ 
that  the  plamtiff  must  prove  his  cause  of  action  against  the  party;  that  be 
must  prove  the  writ  and  warrant  by  producing  sworn  copies  of  tfaeo;  ^ 
must  prove  the  maimer  of  the  arrest,  that  it  may  appear  to  the  court  to  >)« 
legal,  and  in  point  of  damage  he  must  prove  the  loss  of  his  debt,{i)  ti^; 
that  tiie  party  became  insolvent,  and  could  not  be  retaken. 

6  Mod.  911,  Wilson  t.  Gary,  [(a)  The  arrest  moat  be  made  hy  ike  auikorUn  j/  ^ 
bail^^  bot  he  need  not  be  the  hand  that  arrests,  nor  in  the  presence,  nor  act^^T^ 
ai^t,  nor  within  any  precise  distance,  of  the  person  arrested.  Blateh  T.  AivSi 
Cowp.  65.    (&]Thia,  though  expedierU,  is  not  fieeeMory.    Espin.  6d7.] 


& 


a  Baeout  on  Mom  Proeta  mnd  Extcation, 
The  distmction  herein  laid  down  in  a  vaiiety  of  books  and  cases  is,  that 
on  a  rescue  on  mesne  process  the  sheriffmay  return  the  rescue,  and  is  sub- 
ject to  no  action;  for  that  on  a  mesne  process  he  was  not  (a)  obliged  to 
raise  his  posse  comUatus,  nor  would  it  be  convenient  so  to  do  on  the  execu- 
tion of  every  mesne  process. 

Cm.  Elix.  868;  March,  1;  Jon.  301;  3  Balsk  198;  Roll.  Rep.  389;  Noy.M;  Moor, 
853;  SLoT.Ul;  6Mod.l41;  Lutw.l30,13U  (a)  BattbeabBiiffinay.inie  pleases, 
take  hiw  pott  to  aireat  one  on  mesne  piocew.    No;,  40. 

But  if  the  sheriS*  takes  a  man  upon  an  execution,  as  upon  (5)  a  capias  ad 
saHsfadend.,  and  he  is  rescued  irom  him,  before  he  can  brine  him  to  prison, 
though  he  returns  the  rescue,  yet  this  shall  not  (c)  excuse  nim ;  for  when 
JudCTient  is  passed,  and  he  and  his  bail  do  not  surrender  him,  nor  pay  the 
condemnation-money,  and  then  a  capias  issues,  to  which  there  can  be  no 
bail,  there  it  is  presumed  that  he  will  not  be  forthcoming,  because  neither 
he  nor  his  bail  have  satis&ed  the  judgment,  and  therefore  the  sheriff  ought 
to  take  die  paste  comitatus ;  and  consequently  it  cannot  be  a  good  return, 
that  he  took  the  body,  but  that  it  was  rescued.  The  party  therefore  may 
have  an  action  of  escape  ^;ainst  the  sbenfi*  on  his  return.  And  this  is 
provided  by  the  statute  mstm.  2,  (13  Ed.  1,  st.  1,1  c.  39,  which  was 
made  to  prevent  sherifls  from  returning  rescues  to  the  king's  writ. 

Cro.  Ja.  419;  Roll.  Rep.  388,  440;  3  Bulst.  19S;  Moor,  863,  S.  C,  Probey  t.  Lum- 
(b)  Or  upon  a  eoptoi  ull^gaUim  after  jiidg;meat.     Cro.  Ja.  419;  Roll.  Rep.  889, 
■  in  case  of  a  Jieri  fadat,     Bames,  430. 
In  an  action  on  the  case  against  the  sheriflT  for  an  escape  upon  mesne 
process,  the  defendant  pleaded  a  rescue,  which  on  demurrer  was  held  a 
good  ptea,  though  he  did  not  ^ow  tliat  die  rescue  was  returned. 
3  Lev.  46,  Lord  Gorges  v.  Gore,  adjudged. 

But,  if  one  taken  on  mesne  process  be  once  in  prison,  the  sheriB"  cannot 
return  a  rescous,  for  the  law  presumes  that  he  hath  (rf)  power  to  keep 
him  there. 

RoU.Rep.441;  3BalBt.I99;  Cio.  Ja.  419.     (rf)  Bat  if  die  prison  ia  broken  by  the 

king's  enemies,  this  shall  eiense  the  sheriff;  4  Co.  84 ;  Vent.  339 ; but  not  if  brolien 

bj  rebels  and  tnulors,  for  the  sfaeriffor  jailer  hath  his  remedy  over  against  tliem.   4  Co. 
84;  Cio.  Elii.  815;  3  Mod.  38;  Vent.  339. 

II  And  if  he  escape  through  negligence  in  the  ofEcer,  this  will  not  justify 
the  return  of  a  rescue. 
1  Holt,  N.  P.  Ca.  537.1 

If  a  felon  be  attaint,  and  in  carrying  him  to  execution  he  be  rescued  from 
tiie  sheriff,  the  sherifi*  is  punishable  notwithstanding  the  rescue ;  for  there  is 

C'  [ment  given,  and  the  sheriff  should  have  taken  sufficient  power  with 
;  and  therefore  in  that  caw  the  township  is  not  finable. 
HiL  Hist.  P.  C.  603,  and  there  said  that  a  reacne  ia  no  exeuse  in  felony. 

^.  Cf  the  F&rm  of  At  Hitum,  and  for  vhai  D^itU  it  may  ht  guuAtd. 
■  It  hath  been  adjudged,  that  the  return  of  a  rescue  by  a  sheriff  must  show 
the  year  and  day  on  which  it  was  made,  such  return  being  in  lieu  of  an 
indictment 
3  H.  7,  tl,  pi.  3 ;  Bro.  Aefum  de  Sntf,  97 ;  FiU.  Coro.  46 ;  Attach.  1. 
But  it  bath  been  held,  that  the  sheriff's  return  of  a  rescue  on  a  latitat, 
3D 


590  RESCUE. 

(E)  OfthtRatamofaRetGoos. 

without  mentioning  the  day  of  the  caption,  was  sufficient,  all  the  clerks  m 
court  affirming  the  precedents  to  hare  been  so. 

Palm.  539. 

0 

The  sheriff's  return  of  a  rescue,  without  mentioning  the  place  where  k 
was  made,  was  held  naught,  and  dae  party  discharged. 

Moor,  439,  pi.  585. 

||It  seems,  that  a  return  that  the  defendant  rescued  himself  is  good  widn 
out  naming  the  rescuers,  or  stating  them  to  be  people  of  the  county. 
Rax  T.  Sheriff  of  Middlesex,  1  Bam.  k,  A.  190. 

If  the  return  do  not  state  the  arrest  to  have  taken  place  in  the  county,  it  is 
bad,  for  if  it  were  elsewhere  the  rescue  was  lawful. 

Rex  T.  Sheriff  of  Middlesex,  1  Bars.  &  A.  190.1 

So,  where  upon  a  latitat  awarded  against  J  S,  the  sheriff  retumed  a 
rescous  on  such  a  day,  but  did  not  mention  any  place  where  the  rescoos 
was  made ;  it  was  adjudged  a  yoid  return,  because  it  doth  not  appear  that 
either  the  arrest  or  rescous  were  within  his  jurisdiction.  But,  if  it  had  zp- 
peared  to  have  been  done  in  the  county,  it  should  be  intended  ^tfain  Ik 
bailiwick,  though  it  was  within  a  liberty  in  the  same  county ;  and  even  in 
such  case,  the  rescous  had  been  unlawful,  because  the  arrest  was  good, 
nobody  being  prejudiced  thereby  but  the  lord  of  the  liberty. 

Yely.  51,  Woifreston's  case. 

But,  where  the  return  of  a  rescous  recited  that  a  latitat  was  directed  to  him, 
&c.,  and  that  he  made  his  warrant  to  his  bailifls,  who  arrested  A,  and  that 
he  was  rescued  by  J  S,  this  was  held  good,  though  it  did  not  show  the  time 
or  place  where  the  rescue  was  made. 

9  Roll.  Rep.  956,  Webb  ▼.  Withers. 

*  Upon  reading  the  sheriff 's  return  of  a  rescous,  these  exceptions  were  taken 
to  it.  1st,  It  is  said  Jed  loarrantum  meum  Thoma  Taylor ,  and  doth  not  say 
that  Thomas  Taylor  was  his  baiUff.(a)  2d,  He  doth  not  say  for  what  cause 
he  made  his  warrant,  and  so  it  appears  not  whether  it  was  lawful  or  not ;  and 
upon  these  exceptions  it  was  quashed. 

Stil.  156.    g  (a)  Vide  5  East,  304.0 

Exception  to  a  sheriff's  return  of  a  rescue,  that  it  was  not  alleged  that 
the  party  was  in  custody,  it  being  only  by  implication  that  he  was  rescued 
out  of  the  bailiff's  custody ;  and  lor  this  it  was  quashed :  so  that  it  was  not 
retumed  who  rescued,  or  that  the  party  rescued  himself. 

Sid.  339;  Lot.  314. 

The  sheriff  retumed  a  rescous  on  a  special  bailiff,  viz.,  that  Cook  and 

seven  others  made  an  assault  on  the  bailiff,  &c.,  and  the  party  arrested 

cqril  et  abduxity  when  it  ought  to  have  been  ceperunt  et  ahduxerunt;  and 

the  court  held  the  return  good  as  to  Cook,  but  void  as  to  the  others ;  and 

he  was  admitted  to  make  his  fine  by  (6)  attorney,  which  was  6$.  8d. 

Lit.  R.  3.  (fr)  An  indictment  for  a  leseous  returned  against  one  into  B.  R.  ought  not 
to  be  quashed,  althoagh  it  be  erroneous,  except  the  party  that  is  indicted  for  it  do  appear 
personally  in  court;  for  he  cannot  in  such  case  appear  by  attorney,  because  the  ofience 
was  criminal  and  personal,  for  which  he  must  answer  in  person.    2  Lil.  Reg.  468. 

A  rescue  of  a  person  arrested  on  mesne  process  was  retumed  against  di- 
vers particularly  named,  and  the  return  was  that  they  rescusseruTiiy  without 
saying  et  quUioet  eorum  rescussit;  and  held  well  enough,  it  being  in  the 

affirmative. 
Vent.  9;  3  Keb.  436. 


out  sajine  sub  ^giUo  offica^  but  overruled ;  for  it  cannot  be  a  vanant 
unless  it  oe  under  seal,  and  the  saying  feci  iparrant.  direct,  implies  it 
'was  so. 

3  Jon.  197. 

The  sherifi*  returned  a  rescous  thus :  1st,  non  est  inveithis  in  ball,  m^a,  and 
executw  residid  istius  breuis  patet  in  schedula  huic  breoi  annex.,  and  that  was 
of  a  taking  and  rescous;  and  the  return  of  the  rescous  was  quashed  for  the 
repugnancy ;  for  per  cur.  after  non  est  invenivs  all  the  rest  is  idle,  and  there 
renuuns  no  more  for  the  sberifT  to  do.  But  note ;  upon  the  return  of  a  res- 
cous the  sherift"  always  concludes,  that  after  the  rescous  made  the  defend- 
ant non  est  mveni.  in  balliva. 

6  Mod.  SSol  Sex  t.  Weekes. 

The  return  of  a  rescue  was,  that  the  party  was  in  custody  of  three  of  the 
baili^,  and  that  the  defendants  iTisultumfecerwit  upon  one,  which  the  she- 
riff called  balUvos  meos;  and  for  that  reason  it  was  quashed. 

5  Mod.  318. 

It  hath  been  a  great  question,  and  much  debated  in  varie^  of  cases, 
whether,  upon  a  rescue  of  a  person  out  of  the  custody  of  the  sherifPs 
bailiff,  the  sheriff  is  to  return  the  rescue  senmdum  veritatem  facH,  or  secun- 
dum veritatem  in  lege,  that  is,  that  he  was  rescued  out  of  the  custody  of  the 
bailiff,  being  the  truth  in  fact,  or  out  of  his  own  custody,  being  the  truth  in 
law;  the  bailiff's  custody  being  in  law  the  custody  of  the  sherifT  himself. 
It  seems  now  agreed  that  a  return  either  way  is  good,  (a)  And  herein 
some  books  distuiguish  between  a  bailiff  of  a  (6)  lAerty  and  a  common 
bailiff,  and  say  that  the  return  of  a  rescue  out  of  me  custody  of  a  bailiff  of 
a  liberty  ought  to  be  so  expressed,  because  he  is  such  a  public  ofRcer  of 
whom  the  court  takes  notice.  Others  distinguish  (c)  between  an  action  on 
the  case  and  an  indictment  for  a  rescous,  for  that  in  the  first  the  plaintiff 
must  declare  as  the  truth  is,  viz.,  that  he  was  rescued  being  in  the  custody 
of  ^e  b^iff,  but  that  in  an  indictment  it  must  be  according  to  the  operation 
it  hath  in  law. 

Palm.  639i  9  Jon.  197;  Cro.  Eliz.780;  L«t.SI4;  SLer.  38;  RaTin.  161 ;  4  Mod. 
393;  5  Mod.  317;  Sid.  333;  Stil.417.  [(a)  ArelDmnimdeby  asheriffthatihepereon 
BTTMted  was  reacaed  out  of  the  CDBtodj  of  the  bailiff,  has  been  held  to  be  bad ;  the  re- 
turn roast  be  that  the  person  was  rescued  out  of  hit  cuBtodj.  Per  Buller,  J.,  8  Term 
R.  156.]  (&)3  Roll.  R.  363;  Sttl.  417;  Lev.  314.  (t}Cro.  Ja.  343;  Rajm.  161; 
6  Mod.  317. 

But  where  the  sheriff  returned  virtute  brevis  miki  direct.  Jed  warrant.  Jl 
If  B  ballivis  meis  qui  virtute  inde  ceperunt  the  defendant,  et  in  custodia  mm' 
habuerunt  quousqae  such  and  such  recusservnt  him  ex  custodia  baUivorunn  me- 
onan;  this  return  was  on  motion  quashed.  For  per  Holt,  C.  J.,  when  the 
bailiffs  have  arrested  the  party,  he  is  in  fact  and  in  truth  m  their  custody, 
but  in  law  he  is  in  the  custody  of  the  sheriff;  an  answer  either  way  is  good, 
viz.,  that  he  was  rescued  out  of  the  bailiff's  custody,  or  that  he  was  rescued 
out  of  the  sheiiff's  custody;  but  to  say  that  he  was  in  the  custody  of  the 
sheriff,  and  yet  rescued  out  of  the  custody  of  the  bailiffs,  is  repugnant.* 

Salk.  686,  pi.  3.  *If  it  appear  on  the  retam  that  the  warrant  was  to  two  and  the  ai- 
reltb;  one  only,  yet  the  return  in  gxiod,  for  it  is  no  exception  in  what  relates  to  pub1i~ 

jnstice.     Rex  \.  Roe,  1  Stia.  117. If  on  a  retam  of  s  rescoaa  of  two  persons,  it ' 

Mily  said  they  could  not  afterwards  be  fonnd,  (wilhonl  saying  net  toram  aliguii,)  it 
ill.    Rex  T.  Tncker,  1  Stra.  336 ;  Fort.  363,  S.  C— That  Ihs  bailiff  arrested  the  de- 
fendant is  good.     Ibid. That  the  defendant  being  in  my  coitody,  is  safBcient.     Ibid. 


5M         SCANDALUM  MAONATUM. 

Sendilvm  Magiwtwii. 

It  seems  that  anciently,  i^hen  the  sheriff  returned  a  rescue,  the  party 

admitted  to  plead  to  it  as  to  an  indictmeirt ;  but  the  course  of  late  has  bees 

not  to  admit  any  plea  to  it,  but  drire  the  paity  to  his  action  against  Ae 

sheriff,  in  case  the  return  were  ftlse.     Hence  it  is  now  settled,  that  the  le^ 

tum  of  a  rescue  is  not  trarersable ;  but  yet  it  haiSi  been  held,  that  the  sab- 

mission  to  the  fine  doth  not  conclude  the  party  grieved  from  bringiE^  lia 

action  for  the  fidse  return,  if  it  were  so. 

Cro.  Elti.  781;  Dyer,  819;  9  Jon.  S9;  Vant.  994;  9  Vent.  175;   Comb.  99»; 
Barnes,  499. 


SCANDALUM  MAGNATUM. 


At  the  time  of  making  the  law  on  which  this  action  is  founded,  the  con- 
stitution of  this  kingdom  was  martial  and  given  to  arms ;  the  Teiy  tenures 
were  military,  and  so  were  the  services;  as  knights-service,  castle-gaard, 
and  escuage ;  so  that  all  provocations  by  vilifying  words  were  revenged  by 
the  sword,  which  often  created  factions  in  the  commonwealth,  and  endao- 
gered  even  the  government  itself.  For  in  these  kind  of  quarrels  &e 
ffreat  men,  or  peers  of  the  realm,  usually  engaged  their  vassals,  tenants,  and 
mends ;  so  that  laws  were  then  made  agamst  wearing  liveries  or  badges, 
and  against  riding  armed. 

3  Mod.  15$. 

The  law  on  which  diis  action  is  grounded  is  tbe  2  JL  2,  staL  1,  c  5^ 
which  enacts,  ^'  That  of  counterfeiters  of  fidse  news,  and  horrible  lies,  of 
prelates,  dukes,  earls,  barons,  and  other  nobles  and  great  men  of  the  leadm, 
and  also  of  the  chancellor,  treasurer,  clerk  of  the  privy  seal,  steward  of  Ae 
king's  house,  justices  of  die  one  bench  or  of  the  other,  and  other  great  of- 
ficers of  the  reidm,  it  is  defended  that  none  contrive  or  tell  any  &lse  f  ~ ' 
of  prelates,  lords,  and  of  others  aforesaid,  whereof  discord  or  slander 
rise  within  the  realm;  and  he  who  doth  the  same  shall  incur  and  have 
pain  ordained  thereof  by  the  statute,  of  Westminster  the  first  (3  E,  4,  c.  34,) 
which  will,  that  he  be  taken  and  imprisoned  till  he  have  found  him  of  whom 
the  word  was  moved."  And  by  stat.  12  R.  2,  c.  11,  it  is  further  provided, 
that  '^should  he  not  be  able  to  find  such  person,  he  shall  be  punished  by 
the  advice  of  the  council,  notwithstanding  tfie  said  statutes.'' 

[Theee  two  statu  tee  are  said  to  have  been  procured  by  the  Duke  of  Lancaster,  wlio 
was  extremely  unpopular,  and  at  the  time  of  the  insurrection  among  the  villains,  liad 
been  s^nffled  out  as  a  principal  object  of  their  fury.  3  Reeve*s  Hist  911 ;  1  Pari.  HiflL 
360.]  ijThe  Duke  of  Lancaster  was  at  the  head  of  the  Baron's  party,  and  had,  amongal 
other  things,  enraged  the  populace  by  procuring  the  repeal  of  a  pfoclamation  of  Richard, 
protecting  tenants  in  villenage  from  demands  of  excessive  rents.  Before  theee  slatntee, 
several  ordinances  were  made  for  his  protection ;  onaprortge  QuUUa^  (the  title  assamed 
by  the  duke,)  iuperfieUonea  et  dijfamatione$  ifUurgerUium ,-  another,  pro  rtge  CatteUm,  A 
$ecuritaU  contra  inntrgetUei,    Rymer,  vol.  iii.  part  3 ;  Barr.  on  Stat.  301,  3I4.| 

For  the  better  understanding  of  this  statute  we  shall  consider, 

(A)  Tbe  Persons  who  may  bring  thb  Action. 

(B)  For  what  Words  it  lies. 

(C)  The  Proceedings  in  this  Action. 


It  hatb  been  held,  uiat  the  king  is  not  included  lit  the  words  great  men 
of  the  realm,  as  the  statute  begins  with  an  enumeration  of  persons  of  an  in- 
ferior rank,  as  prelates,  dukes,  &c. 

Ctomp.  Jut.  19,  36. 

Also  it  is  held,  that  a  woman  noble  by  birth  is  not  entitled  to  this  action. 

Cramp.  Jnr.  34. 

It  hath  been  adjudged,  Aat  thou^  there  was  no  viscount  at  the  time  of 
making  this  statute,  (the  first  viscount  being  John  Beaumont,  who  was 
created  viscount  18  H.  6,]  yet,  when  created  noble,  thouf^  by  a  new  title, 
he  was  entitled  to  his  action  on  Ab  statute. 

Cio.CBr.136j  Palm.  666;  Tiseoaut  Sft^  and  Sele  t.  Staphena,  Ley,  83. 

Also  it  hath  been  adjudged,  that  since  the  Union  a  peer  of  Scotland  may 
have  an  action  on  this  statute,  and  that  it  is  not  necessary  fi>r  him  to  alle^ 
that  he  bath  a  seat  and  voice  in  parliament;  for  by  the  5  Ann.  8,  art.  ^, 
all  peers  of  Scotland  after  the  Union  shall  be  peers  of  Great  Britain,  and 
have  rank  and  precedency,  &c.,  be  tried,  &c.,  and  enjoy  all  privilege  of 
peers  as  fully  as  the  peers  of  England  now  do  or  hereafter  may  enjoy,  ex- 
cept the  ri^t  and  privilege  of  sitting  in  the  House  of  Lords,  and  the  privi- 
leges depending  tbereon,  ^d  particularly  tiie  right  of  sitting  upon  the  trial 
of  peers,  (o) 

Com.  Rap.  439,  pi.  903,  Lord  Tisconnt  Falkland  v.  Phjiipa.    (o)  A  Baron  of  tb»  Ex- 

chequer  may  have  this  actioD.    Palm.  669i  Ssmb.  I3|  Co.  134. ^Itdou  not  lie  for 

a  peer,  if  he  wM  nolBo  at  the  time  oTspeakiDg  the  words.    Palm.  566. 

(B)  For  what  woidB  it  lies. 

It  hath  been  contended  for,  that  no  words  of  slander  are  punishable  by 
this  statute  unless  they  are  actionable  at  common  law,  and  that  they  are 
only  aggravated  by  the  statute,  which  in  this  respect  is  Hke  the  king's  pro- 
clamation. 

9  Hod.  161 ;  Sii  Robert  Atkioa  in  his  Arginnent,  Freein.  393,  pi,  339. 

But  the  contrary  hereof  seems  to  have  been  holden  in  most  of  the  casea 
on  Has  head,  and  not  without  reason,  as  it  would  be  to  no  purpose  to  make 
a  law,  and  thereby  to  give  a  peer  an  action  for  such  words  as  a  common 

Eerson  might  have  before  the  making  of  the  statute,  and  for  which  the  peer 
imself  had  equally  a  remedy  by  the  common  law ;  and  therefore  the  de- 
agn  of  the  statute  must  be,  not  only  to  purush  such  things  as  import  a  great 
scandal  in  Aemselves,  or  such  for  which  an  action  lay  at  the  common  law, 
but  also  such  things  as  savoured  of  any  contempt  of  the  persons  of  the 
peers  or  great  men,  and  brought  them  into  disgrace  with  the  commons, 
whereby  they  took  occasion  of  provocation  and  revenge. 

9  Mod.  156. 

It  hath  been  observed,  that  no  action  had  been  brought  on  this  statute 
till  100  years  after  the  making  thereof,  die  lords  still  continuing  the  mili- 
tary way  of  revenge  to  which  they  had  been  accustomed. 

3  Mod.  ISfi,  Sir  Fran,  Pemberton'a  aisoment. — It  i«  said  by  mi  Lord  Coke,  that, 
at  common  law,  acandal  of  a  peer  miyht  be  paniahed  by  pillory  ana  loss  of  eaia,  and 
that  this  oSeoce  is  now  aggravated  by  the  statute.  5  Co.  135.  De  Wtdlafmnim*. 
19  Co.  37;  9  Co.  69:  3  Mod.  163.— That  it  was  nsnil  to  pnniah  offenders  of  this  kuid 
in  the  Siai-chamber.    3  Mod.  163. 

The  first  case  on  this  statute  said  to  be  reported  is  in  Keilw..  where'  the 
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(B)  For  wlus  Wonb  U  lies. 

Lord  Beaocliampbroa^t  an  action  erf*  Jcaa.»u^.  again^  Sir  Riduird  CroAs, 
for  thai  the  said  Sir  Richard  had  sued  out  a  writ  of  forg^ny  of  biat  ieek 
against  him;  and  it  was  held,  that  the  taking  out  the  writ  being  d<»eiD& 
legal  way,  and  in  a  coone  of  justice,  the  action  did  not  lie.(a) 


KmIw.96,97;  9Mod.  164,cil«d.  MTheaetiondoMBOtlis  Ibrajvdidalpiwttd. 
iBf  agaiatC  a  peer  by  aetMm,  appeal,  mdictmentv  iie^  tboagh  he  be  acquitted.  8  Ivt 
9S8;  Hob.  966;  ]LKeL«s97;  Dyer,  985  a. 

&m.  mag.  was  brought  for  these  words,  Tou  haoe  no  more  eoiodaa 
thorn  a  dog;  m>  tkoi^^&oegoodsj  you  core  not  how  ^fom  come  hj^Aem;  aid 
held  actionable. 


Cfonp.  Jar.  13,  Duke  of  Boekingfaam's  eaae^ So  id  the  same  book,  Toa  nid  jm 

would  wind  ay  fota  aboet  yow  nedc,  brid  artk—ble.    Lord  Ahorgomj*9  can,  Cmf» 
Jar.  13. 

m 

So,  for  saying  of  a  judge,  You  ore  a  corfvpi  jwige. 
Croap.  Jar.  3ft,  Loid  Cb.  Jest.  Dyn'a  eaaa. 

So,  for  these  words,  J  Sis  a  coveUms  and  mioHcious  lishop. 
Hed.  ftft,  Biahop  of  Winton  t.  Marfcham ;  bat  Tide  Dais.  38,  S.  C.  eonM. 

So,  for  these  words,  He  imprisoned  me  till  Igaoe  a  release. 

3  Leon.  376,  Lord  Wiaebester'a  case  eited.    Freem.  ^1. 

So,  these  words,  Tou  have  torit  a  letter  to  me^  which  I  have  to  she^l 
which  is  ogmui  the  word  of  Gody  against  the  queen^s  authority^  and  io&i 
manUenance  of  superstition^  and  that  I  will  stand  to  prove  against  you,  were 
held  actionaUe,  and  500  marks  damages  given. 

Cro.  Elix.  1,  Biahop  of  Norwich  t.  PrieketL 

So,  of  diese  words.  My  Lard  Mordant  did  know  that  Prude  robbed  1^ 
boUj  and  bid  me  compound  with  ShotboUfor  the  sasne^  and  said  he  w(mU» 
me  satisfied  for  the  same  though  it  cost  hun  100/.,  which  I  did  for  Asm,  Mf 
my  master  J  otherwise  the  evulence  I  could  huve  given  would  have  hasp^ 
Prude. 

Cro.  EUs.  67,  Lord  Mordant  t.  Bridges. 

Sean,  mag.  was  brought  for  speaking  these  words,  You  like  not  of  f^ 
since  you  lUoe  those  that  maintain  sedition  against  the  queenU  proceedaf') 
the  defendant  justified  by  showing  the  occasion  of  speaking  the  words, 
and  that  the  plaintiff  encouraging  men  to  preach  against  die  Common 
Prayer,  he  only  meant  that  he  liked  of  those  who  maintained  sedition 
{innuendo  seditiosam  illam  doctrinam)  against  the  queen's  proceedings; 
and  this  was  held  a  sufficient  extenuation  of  the  words. 

4  Co.  14,  Lord  Cromweirs  ease.     Qu. 

In  scan.  mag.  for  these  words,  My  Lord  L.  isa  base  earl  and  paUrU  •w^> 
and  keeps  none  but  rogues  and  rascals  like  himself;  Williams  and  Croke,  J^ 
tices,  held,  the  action  lay,  for  the  words  touch  him  in  his  honour  and  dign|7j 
and  may  raise  contempt  from  the  people,  and  that,  in  case  of  nom^ 
general  words  will  maintain  an  action.  But  Yelverton  and  Fleming  seeing 
to  incline  to  the  contrary,  and  said  the  words  touched  not  his  life,  lopy* 
or  dignity,  but  were  only  words  of  spleen;  et  adjomatur;  and  after ^^ 
defendant  died,  and  the  writ  abated. 

Cro.  Ja.  196,  Earl  of  Lincoln  v.  Brongrhton. 

For  these  words  written  (a)  in  a  letter,  I  have  heard  thai  your  lord^ 


an  action  lies. 

Moot,  143,  Lord  Lmnler  Y.  Fox ;  4  Co.  16,  S.  C.  (a)That  the  tolioD  at  well  Um 
for  words  wriuen  u  thoM  apokan.    3  Show.  605,  pi.  467. 

So,  where  one,  on  hearing  that  his  bams  were  burnt  down,  said,  /  con'f 
imagine  who  it  should  be  but  Lord  Sttirton. 

Hoor,  14S,  Lord  StDrton  t.  ChaSn. 

It  hath  been  held  that  for  these  words,  7^  Earl  of  L'l  men  by  Ms  am' 
moKd  took  the  good*  of  H.  by  a  /orged  loarroTit,  an  action  of  scan.  mag. 
does  not  lie,  because  not  said  the  earl  knew  the  warrant  to  be 
forfi;ed.     Qu. 

Goula.  115. 

An  action  of  scan.  mog.  was  brought  for  these  words,  There  are  more 
Jeavitt  come  inio  England  since  the  Earl  of  JVorthampton  itxa  Lord  of  the 
CSnque  Ports  than  ever  there  loere  be/ore,  and  held  actionable. 

13  Co.  Eul  of  Northampton'*  ease. 

In  scon.  mag.  for  these  words  spoken  by  a  parson  in  the  pulpit,  77^  Lord 
of  Leicester  is  a  mcked  and  cruet  man,  and  an  enemy  to  the  refmmation  m 
England,  adjudged  actionable,  and  500/.  damages  given. 

Ventr.  60;  9  Sid.  91,  Lmi  Leicester  t.  Maubj. 

So,  for  these  words.  The  Earl  of  Pembroke  is  of  so  little  esteem  m  the 
country,  that  tio  man  of  reputation  hath  any  esleem/br  him,  and  no  man  will 
take  his  wordjbr  2d. ;  and  no  man  of  repuiaiion  values  him  more  Hum  I  do 
the  dirl  under  my  feet;  and  held  actionable,  though  said  they  would  not  be 
so  in  the  case  of  a  common  person. 

Freem.  49,  pi.  58,  Earl  of  Pembroke  t.  Staniel. 

If  one  says,  I  met  J  S,  whom  I  do  not  know,  but  my  Lord  P  sent  t^er 
me  to  take  my  purse,  an  action  of  scandalum  magnatum  lies,  though  not 
positively  said  my  Lord  P  sent  him,  or  that  it  was  to  take  the  purse  felo- 
niously ;  which  last,  in  case  of  an  action  by  a  common  person,  might  be  a 
good  exception. 

Ler.  3T7 ;  Sid.  434;  3  Keb.  537,  Earl  of  Peteiborongh  t.  Sir  John  Mordant;  Vent, 
59,  S.  C.  adjudged,  aitd  there  said  that  in  these  actions  the  words  shall  not  be  taken  fn 

So  fliese  words,  Ivahe  my  Lord  Marquis  ofD,no  mare  than  lvalue  the 
dog  that  Hes  there,  were  wittiout  debate  adjudged  for  the  plaintiS*,  but  a 
wnt  of  error  was  brought,  pending  which  Proby  was  killed,  out  his  execu- 
tors after  paid  the  money. 

Sid.  333;  Keb.  SIS;  Lev.  148,  MarquU  of  Dorchester  t.  Probr. 

So  of  these  words,  My  Lord  S  may  kiss  my  a ,  /  care  not  a  t-i — 

fir  him,  he  keeps  none  but  a  mmpanyof  rogues  about  him :  on  not  guilty 
pleaded,  and  a  trial  at  bar,  the  plaintifThad  a  verdict  and  100/.  damages. 

Pascb.  37  Car.  3,  in  B,  R.,  Lard  Sulisbniy  t.  Charles  Arthur. 

If  one  says  of  a  peer,  He  is  an  unworthy  man,  and  acts  against  law  and  . 
rtaton,  an  action  of  scandalam  nu^natum  lies,  notwithstanding  the  words 
are  general,  and  charge  him  wi^  nothing  certain ;  and  so  adjudged  by 
Norm,  Wyndham,  andScrogs  against  the  opinion  of  Atkyns,  \riio  said  die 
statute  extended  not  to  worc^  of  so  small  and  trivial  a  nature,  but  to  such 
only  as  were  of  greater  magnitude,  by  which  discord  might  arise,  Sec.,  and 
^erefore  &.e  words  horr&te  ties  were  inserted  in  the  statute.     JVble. — Tin 
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(C)  T1i«  Pioceadlnfi  in  this  Action. 

rule  laid  down  by  the  court  in  this  case  was,  that  words  should  iHyt  be 

strued  either  in  a  rigid  or  mild  sense,  but  according  to  the  genuine  and 

natural  meanbg,  and  agreeably  to  die  common  understanding  of  al 

men. 

9  Mod.  151,  kc.;  Mod.  938;  Freem.  990,  pi.  997,  Ld.  TownMad  t.  Dr.  Haghes. 
liThe  damages  in  this  case  were  4000iL,  but  the  eoart  refused  a  new  trial  on  tiie 
ofexoeseirenees.| 


(C)  The  Prooeedingt  in  tiiis  Action. 

Here  I  shall  take  notice  of  the  following  particulars: — That  it  is  sow 
clearly  agreed,  that  though  there  be  no  express  words  in  the  statute  which 

E've  an  action,  yet  the  party  injured  may  maintain  one  on  this  principle  of 
w,  that  when  a  statute  prohibits  the  doing  of  a  thing,  which  if  done  mi^ 
be  prejudicial  to  another,  in  such  case  he  may  have  an  action  on  tfaatTeij 
statute  for  his  damages. 

9  Mod*  169. 

That  though  the  action  is  to  be  brought  tam  pro  domino  rege  quam  pn 
M  ipsoy  yet  the  party  is  to  recover  all  the  damages. 

1  P.  Wms.  690. 

That  if  the  words  are  actionable  at  common  law,  the  peer  hath  his  elec- 
tion to  proceed  on  the  statute  or  at  common  law. 

Freem.  49,  pi.  68. 

It  hath  been  held,  that  this  bemg  a  general  law  the  plaintiflT  need  not 
recite  it  particularly,  and  that  if  he  sets  forth  so  much  thereof  as  shows  his 
case  to  be  within  me  statute,  it  is  sufficient 

Cro.  Oar.  136;  9  Sid.  91 ;  Freem.  496,  pi.  679. 

It  is  now  settled,  that  no  new  trial  is  to  be  granted  in  scandalum  magni^ 
turn  for  excessive  damages ;  which  point  seems  to  have  been  determmed 
in  the  before-mentioned  case  of  Lord  Townsend  v.  Dr.  Hughes,  vrhere  the 
jury  gave  4000/.  damages. 

9  Mod.  161 ;  Mod.  931. 

In  9candalum  rnagruUum  the  plaintiff  declared  that  the  defendant  spake 
these  words  of  him,  My  Lord  of  London  is  a  &oU,  daringy  impudad  ma 
for  sending  heads  of  dtvinity  to  his  clergy  in  these  parts  contrary  to  lawy  ad 
damnum  S^KK)/.,  which  sum  the  jury  gave  in  damages.  Wallop  and  ¥^1- 
liams,  for  the  defendant,  moved  for  a  new  trial,  m  regard  there  was  no 
proportion  betwixt  the  scandal  and  the  damans,  and  likewise  because 
there  was  no  particular  damage  proved  at  the  tnal ;  the  defendant  also  had 
made  an  affidavit  that  he  was  not  worth  2000/.  at  the  time  of  the  action 
brought,  nor  since ;  but  notwithstanding  the  court  refused  to  grant  a  new 
trial. 

Hil.  33,  34 ;  Gar.  9,  in  C.  B.,  Bishop  of  London  ▼.  Edmond  Hickeringfaill. 

It  has  been  ruled,  that  in  scandalum  magnatum  the  defendant  cannot 
justify,  let  the  words  be  ever  so  true,  because  the  action  is  brought  91a  ton, 
in  which  the  king  is  concerned  ;  but  it  has  been  held  that  the  defendant 
may  explain  the  words,  by  showing  the  occasion  of  speaking  them,  and 
thereby  extenuate  the  meaning  of  them,  as  was  done  in  Lord  (a)  Cram- 
welPs  case. 

9  Mod.  166;  Freem.  991 ;  Poph.  67.    (a)  4  Go.  14,  ntprd. 

In  scandalum  magnatum  the  court  will  never  change  the  venue  on  the 
common  affidavit  that  the  words  were  spoken  in  anomer  county,  because 


kingdom,  and  he  ia  a  person  of  so  great  notoriety,  that  there  is  no  necea- 
«ty  of  his  being  tied  down  to  try  his  cause  among  his  neighboutliood. 
Cartb.  400;  3  Salk.  668,  pi.  3. 

As  in  the  case  of  Viscount  Stamford  v.  Nedham,  where  the  action  was 
laid  in  London,  and  the  defendant  moved  to  change  the  venue,  for  that  he 
■W3S  prohibited  to  stay  in  London,  having  been  in  arms  against  the  king ; 
but  the  motion  was  denied ;  the  plaintifi*  being  a  peer  of  parliament  then(a) 
sitting  at  Westminster,  and  having  election  to  lay  his  action  where  it  is 
most  convenient  for  himself;  and  there  is  the  less  reason  for  removing  it, 
because  the  action  is  as  well  on  behalf  of  the  king  as  himself. 
Lev.  66;  Keb.  514.    (o)  Tide  1  Sid.  185;  9  Mod.  916. 

But,  in  the  case  of  Lord  Shaftesbury  v.  Graham,  the  court  in  scandalum 
jnagnatwn,  on  a  special  affidavit  of  the  plaintiff's  power  and  interest  in  the 
county  where  the  action  was  laid,  made  a  rule  for  changing  the  venue. 
But  note,  that  the  books  which  report  and  cite  this  case  mention  it  as  a 
case  of  the  times,  and  that  it  was  owing  to  the  great  influence  that  lord 
had  in  the  city  of  London,  that  the  court  varied  from  the  general  rule, 
which  rule  hath  ever  »nce,  and  notwithstanding  this  case,  been  ad- 
hered to." 

S  Jon.  398;  Tent.  363;  Skin.  40,  pi.  9;  S  Show.  197,  pi.  300.  "In  the  case  of 
Lord  Sandwich  t.  Miller,  in  B.  R.,  the  court  refused  to  change  the  mdm,  >flei  solemn 
argnmeni,  though  a  rule  to  shov  cause  was  granted. 

It  hath  been  held,  that  the  statute  which  appoints  that  actions  for  words 
shall  be  commenced  within  two  years,  does  not  extend  to  scandalum  mag- 
naium. 

Cro.  Car.  536. 

Also  it  hath  been  held,  that  the  statute  27  Eliz.  c.  8,  for  bringmg  a  writ 
of  error  into  the  Exchequer  Chamber,  does  not  extend  to  this  action. 
Cro.  Car.  635;  Sid.  143. 

It  hath  been  held,  that  in  an  action  ofscandalam  Tnagnatum  special  bail 
b  not  required. 
3  Mod.  41. 

It  hath  been  held,  that  no  costs  are  to  be  given  the  plsuntiff  on  his  ob- 
taining a  verdict. 

8  Show.  606.  WQa.  whether  an7  action  haa  been  brought  on  this  statute  since  8  Add., 
Duke  of  Richmond  V.  Coatello,  11  Mod.  334!|| 


SCIRE  FACIAS. 


(A)  The  Nature  of  the  Writ. 

(B)  la  what  Cases  it  ii  a  proper  Remedy. 

(C)  In  what  Caaea  necessary ;  and  herein,  who  are  to  lie  the  Parties  to  it,  and  of  the 

Privi^  required ;  And  herein. 
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(A)  Tlw  Natara  of  the  Writ. 

I.  Of  the  Seiie  Fftciw  to  remve  Judgment*^  amd  after  ufhat  TTme 
9.  Of  the  Scire  Fftciw  on  lUtugmoaneie  amd  StaimUe. 
8.  Of  the  Scin  FwcAmm  on  LtUere  PeOenL 

4.  Scire  Fftcias  Ay  and  agaimt  Ereeutore  and  Mmimairaianm 

5.  By  and  againti  Htire  and  Terrt4enamiM, 

6.  Bjf  and  agaimt  Hutband  and  Wiffi* 

7.  Scire  Faeiw  agpxnd  BaiL 

(D)  The  fonn  of  the  Writ  and  Proceedinge,  and  how  fax  it  must  puisne  the  Nam 

of  the  original  Action. 

(E)  Pleadinga  to  a  &tre  Faeiae. 


(A)  The  Natare  of  the  Writ 
A  SCIRE  FACIAS  is  deemed  a  (a)  jadicial  writ,  and  fbiutded  <m  sodk 
matter  o{(b)  record,  as  Judgments,  recognisances,  and  letters  patent, « 
which  it  lies  to  enforce  the  execution  of  them,  or  to  vacate  or  set  tba 
aside.  And  though  it  be  a  judicial  writ,  or  writ  of  execution,  yet  itis« 
far  in  (c)  nature  of  an  original,  that  the  defendant  may  plead  to  it,  and  if  s 
in  that  respect  considered  as  an  {d)  action  ;  and  therefore  it  is  held,  that  a 
release  of  all  actions,  or  a  release  of  all  executions,  is  a  good  bar  to  i 

Lit.  $  505;  Co.  Lit.  S90b,  S91  a;  F.  N.  B.  «67;  [1  Term  R.  268;  «  WilfcW; 
9  Bl.  R.  1227 ;  2  Tenn  R.  46.]  {a)  Upon  a  fine  nir  grant  a  render  of  an  ad?oMi 
act.  fa,  shall  be  granted ;  for  this  la  a  jodicial  and  no  original.  9  Inst.  474.  M| 
ictVe /actat,  although  a  judicial  writ,  must  be  considered  as  an  original  action,  to  won 
the  defendant  may  plead,  and,  therefore,  it  must  contain  a  legal  caaae  oi  action  on  a 
face.  Andreas  t.  The  State,  3  Blackf.  1 1 0.^/  (&)  That  in  many  cases  a  set.  fa.  ia^tm 
partly  upon  a  record,  and  partly  upon  such  a  suggestion,  without  which  no  V^'^^'^ 

could  be  on  the  record.    2  Inst.  470. ^That  the  rule  holds  not  always  good.   W 

where  one  comes  in  by  matter  of  record,  he  ought  not  to  be  ousted  without  a  *^V^ 
for  he,  whose  lands  are  extended  upon  an  ei!^7,  upon  a  recognisance,  after  the  debtw 
aatisfied,  may  enter  without  a  set.  fa» ;  but  the  conusee  of.  a  statate,  because  be  »» 
have  costs  or  damages  which  be  not  known,  cannot  be  ousted  without  a  an.  /a-   ^ 

Cax.  589;  4  Co.  67;  2  Roll.  Abr.  497. &».  fa.  lies  in  Chancery  on  a  V^'^ 

the  patent  being  enrolled  is  a  record  of  that  court;  but,  where  act.  fa.  is  ^^^S^'^- 
forfeiture  of  a  patent  or  other  diing  in  another  court,  there  ought  to  be  an  office  foondu 
aneh  other  court  before  the  aet.yb.  iasoes,  esroept  the  forfeiture  appears  ai  record  tnv 
same  court,  whereupon  to  found  the  aei/fa.    3  ' 

Skin.  682 ;  Comb.  455. ^There  are  many  eet 

writs.     10  Mod.  259. — [A  neirefactaa  to  repeal  letters  patent  t«  «■■  viiKt.'» ^^, 

T.  Eyre,  1  Stra.  43.]  {d)  Is  in  nature  of  a  declaration,  Sid.  406,— and  may  be  fonM« 
according  to  the  aubject-matter.    Carth.  107. 

||But  for  some  purposes  it  is  only  considered  as  a  continuance  of  the 
original  action.  As  where  interlocutory  judgment  was  obtained  against 
a  testator,  .and  pending  that  action  the  testator's  attorney  agreed  that  no 
writ  of  errpr  should  be  brought ;  on  the  testator's  death  a  scire  fadas  b«i^ 
brought  on  the  jud^ent  against  his  executors,  the  court  held  that  tiicy 
could  not  bring  a  wnt  of  error ;  for  they  were  bound  by  the  agreement » 
the  testator's  attorney,  as  tiie  scire  facias  was  not  a  new  action,  but  omj 
a  continuance  of  the  old  one. 

Wright  ▼.  Nutt,  I  Term  R.  388. 

/eWhen  only  a  part  of  the  debt  has  been  made  under  an  cxecuti(»ij 
scire  facias  issued  afterwards  should  be  special  quo  ad  rencftnim;  but  n^ 

be  general,  no  objection  to  it  can  be  made  after  verdict. 
Stille  ▼.  Wood,  Coxe,  118.0^ 
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(B)  Id  what  Cases  it  is  a  proper  Remedy. 

And,  tboueh  it  be  held  that  a  sci./a.  is  in  nature  of  an  original,  yet  it 
hath  been  adjudged,  that  no  ynit  of  error  lies  into  the  Exchequer  Cham- 
ber on  a  judgment  given  in  B.  R.  on  a  sd.fa.j  the  statute  27  iSiz.  c.  8, 
i^hicb  gives  the  writ  of  error,  mentioning  only  suits  or  actions  of  debt, 
detinue,  covenant,  account,  actions  upon  the  case,  geclionefirnuBy  or  tres- 
pass. 

Cro.  Car.  866,  300,  464;  Roll.  Rep.  264;  Vent.  38;  Salk.  363. 

Also  it  was  formerly  held,  that  the  plaintiff  could  not  in  a  sci./a.  recover 
costs ;  but  this  is  now  remedied  by  the  statute  8  &  9  W.  3,  c.  11,  §  3. 

Dais.  96;  3  Buls.  3S3;  [3  Burr.  1791.] 

(B)  Id  what  Cases  it  is  a  proper  Remedy. 

If  a  bill  of  exceptions  be  tendered  to  a  judge,  and  he  sign  it  and  die,  a 
sci.ya,  lies  against  his  executors  or  admimstrators  to  certify  it. 
3  Inst  438. 

So,  if  a  man  be  outlawed,  who  at  the  time  of  the  outlawry  was  beyond 
sea  in  the  king's  service,  and  he  bring  a  writ  of  error  to  reverse  this  out- 
lawry, and  obtain  a  certificate  of  the  marshal  of  the  king's  host  (as  he 
ou^ht  to  do ;)  in  this  case,  notwithstanding  the  marshal  dies,  yet  he  may 
assign  the  same  for  error,  and  upon  showing  the  certificate  have  a  sci,fa. 
to  the  executors  or  administrators  of  the  marahal. 

2  Inst.  438,  Tide  tit.  Outlawry. 

A  sci.fa.  lies  against  a  sheriff  who  levies  money  on  ^fi.fa.  and  retains 
it  in  his  hands. 

Hatt  3d ;  Cro.  Ja.  514;  And.  947 ;  Godb.  276. 

So,  a  8ci,/a.  will  lie  for  a  fine  assessed  on  the  party  at  the  justice  seat 

of  a  forest. 

Cro.  Car.  409.— >Lies  to  have  ezecation  of  damages  recovered  in  an  appeal.  Cro. 
Ja.  549. 

Upon  an  ehnecmi  returned  by  the  sheriff,  a  sd.  fa.  lies  against  the 

pledges  in  a  replevin,  by  plaint  in  the  sheriff's  court,  transmitted  to  the 

mstmgSy  and  so  to  B.  R.  by  certiorari. 

Cpmb.  1.— That  a  td.fa,  lies  against  the  sheriff  for  taking  insufficient  pledges  in 
replevin.  Hutt  77.*«-~*  Scire  ficioM  in  replevin  will  lie  on  plaint^  or  on  writ.  One 
may  be  bail  with  others  for  himself;  if  tlongat.  is  returned  for  the  principal,  the  pledses 
may  be  sued ;  if  the  writ  of  inquiry  is  reduciblo  to  a  certainty,  it  is  enough ;  and  dis- 
continuance is  nothing  in  this  suit,  unless  it  had  been  void  or  a  nullity.  MuTso  ▼.  Share, 
T.  4  Geo.,  Fort  330. 

If  one  hath  judgment  in  a  quare  impedU^  and  after,  and  before  execution, 
the  party  is  outlawed,  the  king  may  have  a  sd.fa.  to  execute  the  judg- 
ment, the  king  having  privity  enough  in  this  case  to  sue  execution,  be- 
cause the  thing  (a)  as  it  was  in  the  plaintiff  vested  in  the  king. 

Moor,  241 ;  Cro.  Eliz.  44,  395.  (a)  Where  having  the  thing  gives  a  sufficient  privity 
to  maintain  a  act,  fa.    Keil  w.  1 68, 1 69. 

On  a  motion  to  discharge  an  outlawry  which  was  pardoned  by  the  act 
of  oblivion,  the  court  held,  that  it  could  not  be  done  on  motion,  but  that 
the  party  must  bring  a  set.  fa.  on  the  act. 

Sttl.  348.  On  a  moUon  for  a  in.  fa,  to  avoid  a  judffment,  made  void  by  the  general 
act  of  pardon,  13  Car.  2,  the  court  m>ubted  whether  this  was  to  be  done  by  9et.fa,  or 
HMdita  querela,    Sid.  231. 

Where  one  obtained  judgment,  and  after  had  jud^ent  in  a  8d.fa. 
thereupon,  and  then  became  a  bankrupt,  and  the  original  judgment  was 
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(C)  In  what  Cmm  aeoaMiy.    ( Jb  wtmwe  Jiiajp^cwfa.) 

aBsigned  by  the  commiasioiiers  to  S  S,  upon  modon  it  was  entered  too- 
title  him  to  the  benefit  of  the  judgment  m  the  tdi./(u  without  biingingi 
new  one. 

5  Mod*  88* 

A  9d,fa.  beine  brought  by  the  successor  of  a  president  of  the  colk«e 
of  physicians  in  London,  upon  a  judgment  in  debt  obtained  by  him  npn 
the  statute  14  H.  8,  c.  5,  aiBiinst  practising  physic  in  London  vithm^  a 
license,  he  having  died  be&re  eicecution ;  it  was  objected  on  demium, 
that  the  sci,/a.  ought  to  have  been  brought  by  the  executor  or  adnuokn- 
tor  of  him  who  recovered ;  but,  without  argument,  the  court  held,  tbt 
the  successor  might  well  maintain  the  action,  for  the  suit  is  given  to  ^ 
college  by  a  private  statute,  and  the  suit  is  to  be  brought  by  &e  presidot 
for  the  time  being ;  and  he  having  recovered  in  ri^t  of  the  corpon&Of 
the  law  shall  transfer  that  duty  to  me  successor  of  hioi  who  recovered. 

Cro.  Ja.  159,  Dr.  Atkins  t.  Gardener. 

A  sd.fa.  was  brought  in  the  court  of  C  B,  to  reverse  a  fine  in  anckni 
demesne  ;  and  it  was  ruled,  that  no  such  writ  lay,  but  that  the  paitjr  oo^ 
to  bring  his  writ  of  deceit 

Mich.  7  W.  3,  in  C.  B.,  Zouch  ▼.  Thompson. 

(C)  In  what  Cases  neeesaarr;  and  herein,  who  are  to  he  Parties  to  it,  and  <€  tb 

PriTitj  required :  And  herein, 

I,  Of  the  Seire  Facias  to  rmve  JudgmerUi^  and  after  what  Time  neeenary, 

Theee  have  been  different  opinions  whether  a  sci.  fa.  lay  at  commoi 
law ;  but  this  doubt,  says  my  Lord  Coke,  arose  for  want  of  distinguiiiiig 
between  personal  and  real  actions. 

9  Inet  469. 

At  (a)  common  law,  if  after  judgment  given,  or  recognisance  acknow- 
ledged, the  plaintiff  sued  out  no  execution  within  the  year,  the  plmtifff 
his  conusee  was  driven  to  his  oii^nal  upon  the  judgment,  and  the  scat 
/ados  in  personal  actions  was  given  by  the  statute  of  (6)  Westm.  2, 13  Ei 
1,  st.  1,  c.  45. 

(a)  In  2  Salk.  600,  pi.  8 ;  Ld.  Raym.  669.  Holt,  C.  J.,  said  he  was  not  B^^Sd 
that  no  mire  faeioi  lay  at  common  law  npon  a  judfnnent  in  a  personal  action ;  wt  tw 
words  rive  alia  qtueeunque  irrotukUa,  in  the  sutute  of  Weatra.  3, 1 3  Ed .  1 ,  st  1 ,  c  45,  euoe 
afler  amiradut  et  eonventione$,  and  therefore  could  not  be  construed  of  Jp^^^^-I^ 
that  the  law  had  been  taken  to  be  otherwise,  and  therefore  he  must  aobmit.  (b)  ^^ 
see  explained,  3  Inst  469, 470 ;  and  that  this  statute  grave  the  Kt./a.  in  personal  acuoos. 
Go  Lit  b,  290  b ;  Sid.  351 ;  3  Co.  13 ;  4  Mod.S4d ;  3  Mod.  189;  3  ReereV  HisL  m 

fi  If  execution  have  issued  within  a  year  and  day  after  Judgment,  an  fl*** 
may  be  taken  out  without  a  scire  fadas  to  revive  the  judgment 

Lewis  ▼.  Smith,  3  Serg.  &  Rawie,  143.  See  Pennook  t.  Hart,  8  Serg.  &  Rsvle,  377; 
Dnnlap  ▼.  Spear,  3  Binn.  169. 

A  levari  f ados ^  issued  several  years  after  a  judgment,  without  aicw* 
fadas  to  support  it,  is  not  void,  but  voidable. 

Vastine  t.  Fury,  3  Serg.  &  Rawle,  436.g^ 

But  in  real  actions,  or  upon  a  fine,  though  no  execution  was  sued  witbiB 
a  year  after  the  judgment  given  or  fine  levied,  yet  after  the  year  a  5C»'/^ 
lay  for  the  land,  &c.,(c)  because  no  new  original  lay  upon  the  judgment  or 
fine. 

3  Inst  470.    (0  The  leasoB  why  it  lay  in  tbb  case  was,  for  that  Ib  a  realactioo  ^ 


.ie  on  the  judgmeot    7  Mod.  61,  66. 

A  sH.Jii.  lay  as  well  in  mixed  as  real  actions,  and  upon  a  judgment  in 
an  assize.     So,  it  lay  upon  a  judgment  in  a  writ  of  annuity. 

Salk.  958 ;  3  Salk.  GOO;  8  Ld.  Raym.  806. 

It  hath  been  adjudged,  that  if  there  be  judgment  in  ejectment,  and  no 
execution  sued  thereon  in  a  year  and  a  day,  an  habere  Jacias  possessionem 
camiot  be  sued  out  after  without  a  ici.Ja.  And  Holt,  C.  J.,  said,  that  as 
to  the  possesdon  of  the  land,  an  ejectment  was  real,  and  the  only  remedy 
a  termor  for  years  had,  and  that  a  recoveiy  therein  bound  the  right  of  in* 
heritaBce. 

Comb.  350i  TMod.  64;  ud  vido  Sid.  317,361;  9  Keb.  307;  Skin.  161;  3  Ler. 
100;  Lntw.  1368. 

But,  though  after  a  year  and  a  dav  there  can  be  no  execution  of  a  judg- 
ment without  a  sci.Ja.,  yet,  if  the  plaintifiT  hath  been  delayed  fay  a  writ  of 
error,  he  may  take  out  execution  within  a  year  and  a  day  after  the  judg- 
ment affirmed. 

5  Co.  B8 ;  Moor,  566,  pi.  779 ;  Cro.  Eliz.  706 ;  Godb.  379 ;  Palm.  448,  and  3  but. 
471,  where  it  is  mud,  that  though  it  had  been  otherwise  holden,  jet  common  experience 
and  later  roaolotioDS  ara  ao.  M  When  the  plaintiff  ie  prerented  from  taking  out  eieen* 
tion  bj  (he  defendant,  he  roaj  take  ont  execution  without  a  pieTiona  tare  facia*.  United 
Slates  T.  Hanford,  19  Johns.  112.^ 

And  therefore  it  hath  been  adjudged,  that  if  a  man  recovera  debt  or  da- 
mages in  B.  R.,  and  after  within  the  year  the  defendant  brin^  a  writ  of 
error  in  the  Exchequer  Chamber,  where  the  first  judgment  b  affirmed  after 
the  year  expired,  yet  the  recoverer  may  have  execution  by  capias  orji.ja. 
within  the  year  after  &e  affirmance,  without  a  sd.fa.,  for  the  affinoance  is 
a  new  judgment. 

Roll.  Abr.  899 ;  Lan.  30,  Donnia  t.  Drake ;  Cio.  ISIiz.  41G,  8.  P. 

So,  if  after  the  year  after  the  recoveiy  the  defendant  bring  a  writ  of  eiror, 
and  (he  judgment  is  affinned,  though  before  the  writ  of  error  brought  the 
recoverer  was  put  to  his  set.  jit.,  yet  this  affirmance  is  a  new  judgment,  and 
the  recorerer  may  have  withm  die  year  after  the  affirmance  a}{./ff.  or  copiiu 
without  a  scire  facias. 

Roll.  Abr.  8S9;  and  ride  Palm.  449;  Latch.  193. 

So,  if  he  be  nonsuit  in  the  writ  of  error,  or  if  the  writ  of  error  be  dis- 
continued ;  for  though  in  these  cases  there  is  not  any  new  judgment  ^ven, 
yet  the  bringing  of  the  writ  of  error  revives  the  first  judgment. 

Cro.  Ja.  3G4 ;  Roll.  Rep.  104, 153.  [But  qu.  of  this— it  ahonld  seem  irom  RoUe'a  Ro- 
port,  that  a  teire  facial  ia  neceeaarf  in  ihia  caae.] 

If  A  recovers  against  B  in  B.  R.  damages  and  costs,  and  thereupon  ha& 
judgment  against  the  bail  after  a  sa,.fa.^  &c. ;  and  after  B  and  the  bail 
join  in  a  wnt  of  error  upon  the  statute  m  the  Exchequer  Chamber,  and 
after  the  year  and  day  pass ;  in  this  case,  notwithstanding  this  writ  of  error, 
the  court  of  B.  R.  may  grant  execution ;  for  fliis  is  a  void  writ  of  error, 
and  as  if  no  writ  of  error  had  been  brought,  and  therefore  it  shall  be  no 
continuance  of  the  first  judgment ;  but  the  year  and  day  being  past,  the 
plaintiir  cannot  have  execution  without  a  sd.fa.,  though  the  year  passed 
alter  the  writ  brought. 

Roll.  Abr.  899  j  Trin.  9  Car.  1,  Ban»  t.  Hill. 

If  upon  a  judgment  there  be  a  ceaset  execuHo  for  a  year  alter  the  jude- 
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(G)  In  what  Caaet  neeeaaaiy.     (To  rtmve  M^munii,) 

menty  the  plaintiiT  within  the  year  ||after  the  cessei  execuUo  endsg  may  tkt 

out  execution  without  a  set. /a, 

6  Mod.  14,988;  7  Mod.  64;  3  Salk.  600,  pi.  9;  3  Ld.  Rmym.  606;  /gHifleoebT. 
Kemp,  5  NeT.  &  M.  113;  1  Har.  &  Wot.  384.^ 

fi  When  the  lessor  of  the  plaintiff  dies  after  judgment  in  ejectment,  Ik 
execution  may  issue  in  the  name  of  the  lessee,  wimout  the  necessity  of  a 
scire/adas, 

LeasM  of  Penn  t.  Kline,  Pet  C.  C.  R.  446. 

When  at  the  request,  or  with  the  consent  of  the  defendant,  or  by  an  in- 
junction from  Chancery  obtained  by  him,  an  execution  is  delayed  m  mm 
than  a  year  and  a  day,  the  plaintiff  may  take  out  an  execution  without  a 
previous  sort  facias. 

United  Sutea  t.  Hanford,  19  Johna.  173. 

If  an  execution  issue  after  a  year  and  a  day,  without  a  reviyal  of  jo<)g' 
ment,  it  is  not  void,  but  voidable  at  the  suit  of  the  party  only  against  vhon 
it  issued. 

Jackaon  ear  dem.  M*Crea  v.  Bartlett,  8  Johna.  361 ;  Jackson  ex  dem,  LiTingsiaBT. 
De  Laney  in  error,  13  Johna.  537;  15  Johns.  169 ;  16  Johna.  537.0f 

[But,  if  the  plaintiff  do  not  take  out  execution  within  a  year  after  die 
cesid  executio  is  determined,  he  must  first  sue  out  a  sdrejadas. 

9  Crom.  103 ;]  ^  Lewia  y.  Smith,  8  S.  &  Rawle,  143.0^ 

But  it  hath  been  held,  that  where  execution  hath  been  taken  out  ate 

the  year  and  day,  it  is  not  void,  but  voidable  only. 

3  Lev.  404;  Salk.  373,  pi.  4;  /SVaatineT.  Fury,  3  SeTg.  &  R.  486;  Bailejv- 
Wagoner,  17  S.  &  R.  337 ;  Speer  v.  Sample,  4  Watta,  373;  Righter  t.  RittenlHHiie, 
3  Rawle,  373.0^ 

But,  though  it  seems  agreed,  that  the  execution  being  stayed  by  the  act 
of  the  defendant,  the  plaintiff  may  after  a  year  and  day  take  out  executioB 
without  a  sci,/a.^  yet  it  hath  been  held,  that  if  the  execution  is  stayed  bj 
injunction,  though  by  the  act  of  the  defendant,  yet  the  court  will  nottoK« 
notice  thereof,  for  they  do  not  take  notice  of  Chancery  injunctions  as  tbey 
do  of  writs  of  error.  [Besides,  it  might  be  no  breach  of  the  injunction  to 
take  out  execution  within  the  year,  and  continue  it  down  by  vkecamesfi^ 
fnisU  hrevBy  which  cannot  be  done  in  the  case  of  a  writ  of  error.  Howercr, 
it  should  seem  from  a  late  (^ase,  that  the  staying  of  the  execution  by  in- 
junction will  make  no  difference,  if  the  court  are  satisfied  that  the  mf^ 
tion  bill  was  filed  merely  for  the  purpose  of  delay ;  for  the  rule  of  reviving 
a  judgment  by  scire  facias^  before  execution,  was  intended  to  prevent  a 
surprise  upon  the  defendant,  and  therefore  ought  not  to  be  taken  advantage 
of  by  one  who,  so  far  fi-om  being  surprised  by  the  delay,  has  himself  been 
the  cause  of  it. 

Booth  V.  Booth,  Salk.  333 ;  1  Stra.  301 ;  and  vide  tit.  Injunetion^anU^  vol.  v. ; 
V.  Cue,  3  Burr.  660;  ||and  see  Tidd's  Prac.  1156,  (8th  ed.)0 

The  plaintiff  had  recovered  judgment  in  the  Petty-bag;  after  which  the 
defendant  brought  a  bill,  and  had  stopped  the  plaintiff  two  or  three  jea^ 
by  an  injunction.  It  was  moved,  that  the  plaintiff  at  law  might,  undff 
these  circumstances,  sue  out  execution  without  a  sdrefadas^  and  not  suM 
by  the  act  of  the  court.  Sed  per  cur. — I  cannot  alter  the  course  of  "^ 
court,  but  must  take  care  to  preserve  it ;  and  it  being  above  a  year  and  a 
day  after  the  judgment,  let  tiie  plaintiff  sue  out  his  sdre  facias.  But 
reporter  adds,  Qu.  whether  in  this  case  the  plaintiff  Hodson  could  not  nave 
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(C)  In  what  Cases  necessary.     {To  revive  Judgmenii,) 

taken  out  execution,  and  continued  it  by  vicecomes  non  misii  breve^  agreea- 
bly to  what  was  said  by  the  court  of  B.  R.  in  the  above  case  of  Booth  v. 
Booth. 

Hodson  v.  Earl  of  Warrington,  3  P.  Wms.  36. 

Judgment  of  Michaehnas  term,  1731,  signed  November  13,^. yji.,  bore 
test  November  28,  in  Michaelmas  term  following.  The  defendant  moved 
to  set  aside  iikefi./a.  as  irregular,  the  judgment  not  being  revived  by  sd. 
yh.y  and  thefi.fa.  not  being  issued  within  the  year.  The  plaintiff  insisted 
that  the^.^.  being  issued  within  the  fourth  term  from  the  time  of  signing 
judgment,  it  was  regular,  and  produced  an  affidavit  that  execution  had 
been  some  time  stayed  by  an  injunction  out  of  Chancery.  The  court  held 
the  injunction  to  be  quite  out  of  the  case,  and  that  the  year  is  to  be  com- 
puted from  the  day  of  signing  the  judgment,  and  theretbre  set  aside  the 
Ji.fa. 

Sympsop  ▼.  Gray,  Barnes,  197. 

ISzfi.fa,  or  elegit  be  sued,  and  no  execution  be  had  thereon,  there  may 
be  another^,  yh.  or  elegit  several  years  after  without  a  scire  facias^  if  con- 
tinuances are  entered  from  the  first  Ji. /a,  or  elegit, 

Welden  v.  Grey,  1  Sid.  59. 

II  Jud^ent  being  entered  on  a  bond  to  secure  the  quarterly  payments  of 
an  annmty,  and  a  ji^fd*  having  issued  for  the  arrears  of  the  last  half-year, 
a  second 3?.  ya.  may  be  taken  out  for  the  next  quarter,  without  reviving  the 
judgment  by  scire  facias, 

Scott  y.  Whalley,  1  H.  Black.  297 ;  and  see  Powis  v.  Powis,  6  Moo.  517.|| 

So,  if  2iji,fa,  be  taken  out  within  the  year,  and  a  nulla  bona  returned, 
and  continued  down  several  years,  a  capias  ad  satisfaciendum  may  issue 
without  a  scire  facias.  But  it  is  otherwise,(a)  if  no  execution  be  returned 
by  the  sheriff  to  warrant  the  entry  of  continuances  upon  the  roll. 

Aires  v.  Hardress,  1  Stra.  100 ;  Low  v.  Peart,  Barnes,  210,  S.  P.  in  G.  P.  (a)  Blayer 
▼.  Baldwin,  2  Wils.  82 ;  Barnes,  213,  S.  G. 

The  defendant  obtained  a  supersedeas  for  want  of  a  declaration  in  an 
action  of  debt  on  a  judgment,  and  was  afterwards  taken  in  execution  by  a 
caij^s  ad  satisfaciendum  issued  after  a  year  and  a  day  from  the  time  of  the 
judgment,  without  any  sci.  fa.  to  revive.  The  defendant  brought  his 
action  for  false  imprisonment,  and  the  plaintiff  justified  under  the  ca.  sa. 
The  defendant  then  applied  to  set  aside  the  ca,  sa.^  and  it  appearing  that 
a  axpias  ad  respondendum  only,  and  not  a  ca,  sa,y  had  issued  withm  the 
year,  there  was  nothing  to  warrant  the  continuance  of  a  ca,  sa,  on  the  roll. 
The  pde  was  therefore  made  absolute  to  set  aside  the  ca,  sa, 

Martin  v.  Ridge,  Barnes,  206. 

A  scire  facias  seems  to  be  necessary  in  order  to  warrant  an  execution 
upon  the  31  G.  2,  c.  28,  §  20,  or  lords'  act. 
1  Term  R.  80.] 

If  judgment  be  given  in  debt,  and  no  execution  sued  out  within  the 
year,  yet  the  plaintiff  may  after  have  an  award  of  an  elegit  on  the  roll  of 
the  judgment  as  of  the  same  term  with  the  judgment,  and  thence  continue 
it  by  vicecomes  non  misit  breve ;  so  held  on  a  motion  to  set  aside  the  exe- 
cution. And  though  the  court  said,  that  an  elegit  ought  to  be  actually 
taken  out  within  the  year,  yet,  being  informed  by  the  clerks  of  the  court, 
that  it  had  been  the  practice  for  many  years  to  make  such  entry,  &c.,  it 
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(C)  la  what  Caaes  ofeeaaaiy.    (7b  remwe  JitdgjmtKU) 

was  said  to  be  the  law  of  the  court,  and  they  ordered  the  execn&xi  to 
stand. 

Oailh.  S83;  Sermoar  r.  GraenTil,  3  Show.  935,  pi.  933,  S.  P. ;  Comb.  832,  S.  P, 
when  it  waa  aaid  by  Sir  Sam.  Aatry,  that  it  waa  not  the  practice  to  award  an  dtgin 
the  roll,  bceauae  atlomeya  think  ihey  can  hare  no  ezecntion  after;  hot  it  was  nid  br 
the  coort  to  be  a  miachierona  praetioe. 

||But  in  a  late  case  the  Court  of  King's  Bench  were  of  qumon,  Atf 
there  was  no  reason  to  distinguish  between  an  elegit  and  other  esecutiaDs; 
and  therefore,  where  an  elegit  had  been  issued  after  a  year  without  a  m 
/aciaSy  or  any  previous  wnt  sued  out  within  the  year  to  warrant  it,tk 
court  set  it  aside  for  irregularity,  although  the  award  of  an  ekgU  had  bea 
entered  on  the  roll  with  continuances  after  the  rule  was  moved  for. 

Patland  t.  PuUand,  E.  57  Geo.  3,  Tidd'a  Pract.  1165,  (8th  ed.) ;  9  Cbitt.il  3H 

8.  C.| 

If  the  demandant  or  plaintiff  take  his  process  of  execution  within  ik 

J  ear,  though  it  be  not  served  within  the  year,  yet,  if  he  continue  the  same, 
e  may  have  execution  at  any  time  after  the  year. 

9  Inat  471 ;  Co.  Lit.  990  b ;  and  ride  9  Leon.  77,  78,  87 ;  3  Leon.  959 ;  4  Leoa 
44;  8ft.  59;  Keb.  159;  6  Mod.  988. 

If  the  plaintiff  delay  the  executing  of  a  writ  of  inquiry^  till  a  year  ato 

the  interlocutory  judgment,  he  cannot  do  it  after  without  a  set.  fa. 

Caaea  in  B.  R.  Paach.  13  W.  3,  Haw  v.  Coton;  D19  Mod.  500;  jee/^u-  wbeiteri 
term'a  notice  is  not  in  this  caae  auflicient  1    See  Tidd,  1 154,  (8th  ed.)| 

In  the  case  of  the  king  there  need  not  be  any  $ci,  fa.  after  the  year  atti 
day. 

9  8alk.  603. 

If  a  judgment  be  above  ten  years'  standing,  the  plaintiff  cannot  sue » 
id,  fa,  without  a  motion  in  court  ;(a^  if  under  ten,  but  above  seven,  w 
cannot  have  a  set,  fa.  without  a  motion  at  side-bar.  ^ote — ^If  after  sacfc 
motion,  and  iud^ent  revived  by  set,  fa,  ^  the  defendant  dies  before  ex^ 
cution,  the  plaintiff  must  sue  a  new  *ct.yii.,  but  may  have  it  without  no- 
tion, for  the  judgment  was  revived  before. 

9  Salk.  598, 1)1.  3,  Haidia^  v.  Bamy.  Ma)  In  the  K.  B.,  if  the  jadgoient  he^(^ 
ten  and  under  fifteen  years  old,  the  rule  is  aoaolute  in  the  fiiat  instance,  on  an  ^t? 
of  the  debt  being  doe,  &c.,  and  may  be  drawn  up  on  motion  paper  ^gned  by  ^'^'^J 
if  it  be  above  fifi^n  years  old,  there  pinst  be  a  rale  to  show  caose.  Tidd's  Prae.  H'^ 
•»In  the  G.  B.,  where  the  jad^ent  is  more  than  ten  years  old,  the  coort  °|^^ 
moved  in  term  time  for  leave  to  issue  a  an. /a.,  and  will  order  that  no  execution  ''^^J? 
out  thereon  without  a  return  of  tn./Kt,  or  an  affidavit  of  personal  notice  to  ^^^^T! 
ant.  9  Black.  R.  1140.— Therefore,  where  a  writ  of  «etr«/a.  was  issued  more  than «» 
years  after  judgment,  on  a  motion  paper  signed  by  a  seijeant  in  vacation,  sm  "IV^ 
fendant  had  no  personal  notice  of  the  proceeding^,  the  court  set  aside  the  judgment  si^ 
thereon  for  irregularity,  1  Bro.  &  B.  381 ;  and  if  the  judgment  be  above  ^^^\^j) 
old,  there  must  be  a  rale  to  show  cause.  9  Sel.  p.  986,  Tidd's  Prac.  1157,  (wi  ^-^f 
and  cases  tliere  cited. || 

After  a  judgment,  if  the  plaintiff  within  the  year  sues  a  sci.fO'i  ^  ^ 
not  after  have  a  capicis  withm  the  year  till  he  liath  a  new  iudgment  in  ^ 
$ci.fa. 

Roll.  Abr.  900,  Trin.  13  Car.  1,  Roberts  v.  Pising. 

^  Where  the  creditor,  supposing  that  his  iudgment  was  in  full  life  ^  . 
it  was  dead  in  law,  issued  an  execution,  and  under  it  the  oflScer  coJ^^^Pvi. 
the  payment,  and  it  was  endorsed  satisfied,  and  the  debtor  after^^ 
brought  an  action  of  trespass  against  the  officer  for  the  unlawfiil  le^'j  ^ 
recovered  a  greater  sum  in  damages  tiian  the  amount  of  such  levy  ^ 


officer ;  on  a  scire  Jacias  OD  this  'udgment,  held,  that  the  creditor  -was 
entitled  to  judgment  in  his  favour. 
Stoyel  T.  Cad;,  4  Di;,  333^ 

9.  <yiit  Soi.  Fa.  on  Beaignitaneei  and  Siaiata. 

Recognisances  and  statutes  are  considered  as  judgments,  being  .obliga- 
tions solemnlv  acknowledged,  and  entered  of  record,  and  the  set. /it.  on 
those  is  the  judicial  writ,  and  (a)  the  proper  remedy  the  conusee  hath. 
But  herein  we  must  distii^isb  (i)  between  recognisances  at  common  law 
and  statutes  merchant,  &c. ;  for  upon  the  former,  if  the  conusee  did  not 
take  out  execution  within  a  year  ailer  the  day  of  payment  assi^ed  in  the 
recognisance,  he  was  obliged  to  commence  the  suit  again  by  original ;  the 
law  presuming  the  debt  mi^t  have  been  paid,  if  he  did  not  sue  execution 
"withm  the  year  after  the  money  became  payable.  But  this  law  is  altered 
by  Westm.  2,  13  Ed.  1,  st.  1,  c.  49,"  by  which  the  conusee  hath  a  sci.fa. 
given  him  to  revive  the  judgment  and  put  it  in  execution,  if  the  conusor 
cannot  stop  it  by  pleading  such  matters  as  the  law  judges  sufBcietit  ftr  that 
end,  such  as  a  release,  £c.  But  the  conusee  of  a  statute  merchant,  &c., 
may  at  any  time  sue  execution  on  them  without  the  delay  or  chai^  of  a 
sci./a. 

Lit.  Rep.  69,  (u)  That  a  a^itu  lira  not  on  a  m./x..  Brown,  83.  (A)  Co.  Lit.  891 ; 
3  lost.  469;  F.  N.  B.  396i  Bro.  Raog.  37.    D't^b.  45-11 

Also,  as  to  recognisances  at  cotmnon  law,  and  statutes  and  recognisances 
introduced  by  statute  law,  we  must  further  distinguish,  that  if  on  the  first 
the  conusee  dies  before  die  execution  sued,  his  executor  shall  not  sue  it, 
even  within  the  year,  without  bringii^  a  sci.fa.  against  the  conusor.  The 
reason  is,  because  the  law  presumes  the  debt  mi^t  have  been  paid  to  the 
testator,  and  therefore  will  not  suffer  the  debtor  to  be  molested,  unless  it 
appear  that  he  hath  omitted  to  perform  the  judgment.  And  this  is  to  be 
done  by  sci.fa.  brou^t  by  the  executor,  for  the  alteration  of  the  person 
altereth  the  process  at  common  law.  But  this  tending  to  delay,  the  sd.fa. 
is  taken  away  in  statutes  and  recognisances  by  statute  law,  by  the  several 
acts  of  parlukment  which  introduce  them  ;  and  therefore  upon  the  death  of 
the  conusee  of  a  statute  merchant,  &c.,  his  executors  may  come  into 
Chancery,  and  upon  their  producing  the  testament  and  the  statute,  shall 
have  execution  without  a  sci.fa.  asuie  testator  himself  mi^t 

3  Inst  395,  471  j  Bro.  Stal.  Merch.  16, 43,  50. 

If  a  man  be  bound  in  a  recognisance  to  the  king,  upon  condition  to  be 
of  good  behaviour,  &c.,  he  cannot  be  indicted  for  (c)  breach  of  the  good 
behaviour,  by  which  be  forfeits  bis  recognisance,  without  a  sci.fa. ;  lor  if 
a  sd.  fa.  had  been  brought,  he  might  have  pleaded  some  matter  in  dis- 
chaise  thereof. 

4  Inst  181 ;  Roll.  Abr.  900.  (e)  What  Bhall  be  said  a  breach,  vide  Cro.  Cu.  498. 
—And  how  to  be  aasigned,  vide  3  Bulst.  330  j  Cro.  Ja.  413 ;  Stil.  369. 

If  a  man  acknowledge  a  recognisance  to  be  paid  at  a  day  within  the 
year  after  the  date  of  me  recognisance,  in  this  case  he  may  have  execu- 
tion hyji.fa.  or  eUgit  within  the  year  after  the  day  of  payment,  thou^  the 
year  be  p^  from  £e  date  of  the  rccognisaDce. 

91  E.  3,  39  h ;  Roll.  Abr.  699,  900;  3  loat.  431. 
3e3 
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(C)  Id  wlnt  Cmm  aeoaMuy.    (On  iZmgnuneo,  ^) 

If  A  enters  into  a  recognisance  or  statute,  &c.,  to  B,  and  die  sum  s 
made  payable  at  three  seTeral  days,  as  20/.  at  each  day,  the  wbole  ddt 
being  60/.,  when  the  first  day  of  payment  is  elapsed,  the  conusee  m 
have  execution  for  20/.  immediately,  and  so  for  the  rest  as  it  becomes  die, 
without  waiting  for  the  last  day  of  payment,  as  he  must  have  done  if  tk 
debt  had  been  due  by  bond.  And  this  holds  as  well  on  recognisanoesi 
common  law  as  upon  statutes.  And  the  reason  is,  because  these  are  a 
nature  of  three  several  judgments. 

8  Roll.  Abr.  468;  Co.  Lit  999;  9  InsU  395,  471 ;  5  Co.  81. 

If  a  man  recovers  an  annuity,  he  ^all  have  execution  for  eveiy  tiac 
that  occurs  after  hyfi.fa,  or  elegit  within  the  year  after  the  time  incumd, 
thou^  the  year  be  past  from  the  judgment,  but  not  after  the  year  widtotf 
a  sci.Ja. 

Roll.  Abr.  900;  9  Inst  471 ;  Salk.  958,  pi.  11;  9  Ld.  Raym.  806;  9SiIk.ff| 
pi.  9. 

If  two  acknowledge  a  recognisance  of  100/.  qidlibet  eartan  in  soUdOy  tiat 
is,  jointly  and  severally,  the  conusee  may  sue  several  set. /a,  agaio^  tk 
conusors  upon  this  recognisance. 

9  Inat  395. 

So,  if  A,  B,  and  C,  bind  themselves  jointly  and  severally,  in  a  statofe, 

the  conusee  may  have  execution  against  one  of  them  alone,  or  against  sil 

together ;  but  he  cannot  have  execution  against  two  only,  for  the  exMfr 

tion  must  pursue  the  statute  which  is  jomt  or  several,  but  execution  agam^ 

two  is  neither  one  nor  the  other. 

9  Roll.  Abr.  466.  /0  Where  there  are  sereral  reeognisors,  there  may  heoaevih^ 
§eire  faeioi,  one  Judgment,  and  one  ezecation.    State  t.  Stout,  6  Halst.  194.gf 

By  the  statute  32  H.  8,  c.  5,  it  is  enacted,  That  if  lands  deJiFerttJ  a 
execution  on  just  cause  be  recovered  from  the  tenant  by  execution  befae 
he  hath  received  his  whole  debt,  the  conusee  (and,  by  a  fevourabJe  cat- 
struction  of  the  statute,  his  executors)  may  have  a  set,  fa.  out  of  that  c^ 
where  the  execution  is  first  awarded,  or  out  of  any  court  where  the  recorf 
shall  be  moved  by  writ  of  error  and  affirmed.  "But  this  statute  is  to  be 
construed  under  these  restrictions,  that  where  the  conusee  hath  remedy  fe 
part  of  his  debt  in  prasenti^  or  Juturo^  for  the  whole  or  for  part,  there  fee 
can  have  no  aid  or  benefit  of  this  statute. 

Go.  Lit.  990;  9  Intt.  678;  4  Go.  67. 

Herein  likewise  we  may  consider,  that  a  sci.fa.  ad  rehabendam  ferrffl* 
lies  for  avoiding  executions  on  these  statutes,  which  differs  fix)m  the  vnt 
of  audita  querela^  for  that  avoids  an  execution  unjustly  obtained  at  fir^i 
but  the  sci,/a,  allows  the  execution  just  at  first,  but  shows  that  the  eadvs 
which  it  was  granted  being  obtained,  it  ought  of  consequence  to  cease. 

9  Roll.  Abr.  480. 

And  therefore  if  the  conusor,  after  his  land  is  extended,  tenders  the 
money  to  the  conusee,  who  refuses  it,  or  if  the  debt,  with  aU  cos^  ^ 
damages,  which  the  statute  de  mercatofibus  allows,  be  satisfied  from  ^J 
casual  profit  arising  from  the  land,  in  these  cases  the  conusor  is  put  toJ^ 
8ci.  fa.y  and  cannot  enter.     But  in  case  of  an  elegit  on  a  recogmsance  a 
common  law,  when  the  conusee  is  answered  his  debt  by  the  perception  » 
the  certain  and  usual  profits  of  the  land,  the  debtor  may  enter,  and  is  d 
put  to  his  sci,  fa.    Yet  in  this  case,  if  the  creditor  be  satisfied  by  an  acci 


aa  refiaoenaam  terram.  And  the  reason  oi  mese  distinctions  is,  because  in 
the  first  case  the  execution  issues  according  to  the  direction  of  the  statute, 
not  only  till  the  principal  debt  be  levied,  but  all  costs  and  damages  arising 
by  reason  thereof;  and  therefore,  since  the  damages  are  not  ascertained, 
the  record  will  alwavs  oppose  an  entry,  which  is  but  an  act  in  pais, 
and  cannot  be  turned  into  a  defeasance  of  a  matter  of  record  till  such 
damages  are  settled  on  record  in  the  sd.  fa.  But  in  the  second  case, 
^vhen  the  debjt  is  certain,  and  the  value  of  the  land  ascertained  in  the 
extent,  there,  when  such  debt  is  paid  by  perception  of  such  settled  profits, 
there  is  no  act  on  record  to  oppose  an  entry,  and  therefore  an  entry  is  law- 
ful. But,  where  the  satisfaction  arises  firom  accidental  profits  which  do 
not  appear  in  the  extent,  this  then  is  still  matter  of  record  in  opposition  to 
the  entn',  since  such  accidental  prolits  do  not  appear  in  the  valuation  of 
the  land  settled  by  the  extent  on  record. 
4  Co.  67;  3  Inst.  398;  3  Roll.  Abr.  4aO,  497. 

So,  if  lands  be  extended  on  a  statute,  and  the  time  of  the  extent  ex- 
pired, the  conusor  is  put  to  his  sci.fa.,  because  the  eonusec  may  have  cause 
to  hold  the  land  longer  than  the  time  of  extent,  for  he  may  retain  it  till  he 
has  received  his  costs  of  suit  and  reasonable  expenses. 

4  Co.  67 :  3  Roil.  Abr.  497. 

But  DO  sci.fa.  lies  upon  a  general  averment  that  the  conu.see  has  levied 
the  debt  before  the  time  of  the  extent  expired,  because  this  may  happen 
by  the  conusee's  industry  in  improving  the  land,  which  the  debtor  can  take 
DO  advantage  of.  So,  if  the  land  taken  in  execution  be  really  worth  20/, 
^ler  onnuTn,  but  it  is  extended  only  at  lOi.,  though  by  this  computation  it 
IS  evident  the  conusce  might  levy  the  debt  before  the  time  of  the  extent  is 
ended,  yet  the  conusor,  upon  an  averment  that  the  debt  is  levied,  shall 
have  no  sci.  fa.,  because  that  would  be  contrary  to  the  record,  and  the 
court  is  to  judge  of  the  value  according  to  the  extent ;  b^  which  it  appears 
that  the  debt  is  not  levied.  But,  if  the  conusee  has  levied  part  by  cutting 
wood,  and  has  received  the  residue,  as  appears  by  an  acquittance,  in  this 
case  he  shall  have  a  sci.fa.  The  reason  is,  because  the  end  of  the  extent 
being  only  to  satisfy  the  conusee  his  reasonable  demands,  whenever  it 
appears  to  the  court  that  they  are  answered,  whether  it  be  by  the  percep- 
tion of  the  profits  or  otherwise,  they  grant  a  sci.fa.  to  avoid  the  extent. 

3  iloll.  Abr.  483. 

If  the  conusee  has  levied  part  of  the  debt  according  to  the  extent,  the 
conusor,  upon  tender  of  the  residue  in  court,  shall  have  a  sci.  fa.  to  reco- 
ver the  lands  within  the  time  of  the  extent ;  for  here  it  appears  on  record 
how  much  was  due  at  first,  how  much  was  paid,  and  what  remains  due 
and  in  arrear.  But,  if  the  conusor  had  tendered  the  remainder  of  the  debt 
out  of  court,  or,  if  in  court,  he  had  only  offered  to  come  to  an  agreement 
with  the  conusee,  in  neither  of  these  cases  shall  the  id.  fa.  be  granted,  be- 
cause it  does  not  appear  on  record  that  the  debt  is  paid. 

9  Roll.  Abr.  463. 

The  grantee  of  a  reversion  may  bring  a  sci.  fa.  against  him  who  hath 
execution  of  the  lands  on  a  statute-merchant,  on  alleging  that  he  hath  satis- 
faction by  some  casual  profits,  though  he  was  not  party  or  privy. 

Djti,  1,  pi.  6. 
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(C)  In  what  Cams  iMoenaiy.    {On  LeUerm  Ailoit) 

[Scire  facias  in  the  petty-bag  will  lie  on  a  bond  given  to  flie  kte  tii^ 
his  executors  and  admimstratarsj  as  within  32  H.  8,  c.  39.]  ||Ahboa^£ 
was  contended  that,  according  to  these  words,  it  was  payable  to  him  i&ki 
naiural  csfoacit}-.  || 

[Rex  T.  predford,  9  Ld.  Raym.  1397.] 

^  Scire  facias  lies  on  a  recognisance,  to  the  commonwealth  or  to  a  paitj, 
if  the  reco^isance  be  duly  entered  of  record  in  the  proper  court  haiB^ 
competent  jurisdiction. 

Commonwealth  y.  Green,  19  Maaa.  1 ;  Bridge  t.  Ford»  4  Ilfass.  641 ;  7  Mass.  3(94 

Z.Oftke  Scire  Faeiaa  on  Leitert  Patent  fiand  F^andkiaa. 

1.  On  Lettera  Patentgr 
The  writ  of  sci,fa.  to  repeal  letters  patent  lieth  in  three  cases :  1st,  Whaa 
the  Idng  by  his  letters  patent  doth  grant  by  several  letters  patent  (Hieaod 
the  self-same  thing  to  several  persons,  the  first  patentee  shall  have  a  scifi. 
to  repeal  the  second :  2dly,  When  the  king  doth  grant  a  thing  upon  a  Sk 
suggestion,  he  pnnogativa  regis  may  by  sd.  fa.  repeal  his  own  gnat: 
3dTy,  When  the  king  doth  grant  any  thing  which  bv  la^w  he  cannot  giast, 
he  Jure  regis^  and  for  the  advancement  of  justice  and  right,  may  have  aja 
fa.  to  repeal  his  own  letters  patent ;  and  tne  judgment  in  all  these  cases  is, 
Quod  pradicia  litera  patentes  dicti  donUni  regis  revocentur,  amcdlaho'j 
evacuentwTy  adnullentury  et  vaaup.  et  invalida  pro  nullo  penilus  habeanbiri 
teneanturj  ac  eiiam  quod  irrotulamentum  earundem  canceUetur^  cassetur  d  si- 
mhiletur. 


4  Inst.  88.    /S  A  state  may  avoid  ita  own  grant  by  actre  fadoM,     Sevier  ▼. 
9  Tenn.  Zl.ff 

Where  a  patent  is  granted  to  the  prejudice  of  the  subject,  the  king^^ 
right  is  to  permit  him  upon  his  petition  to  use  his  name  for  the  repeal  (rf  ^ 
in  set, fa.  at  the  king's  suit;  and  to  prevent  multiplicity  of  actions:  fa 
such  actions  will  lie  notwithstanding  such  void  patent :  as,  where  Ae  bs^ 
grants  a  patent  for  holding  a  fair  or  a  market  without  a  writ  o{  ad  qt^ 
damnum^  or  where  such  writ  hath  been  deceitfully  executed,  in  such  case 
a  sci.fa.  lies  to  repeal  the  patent. 

5  Vent.  344,  The  Kinff  v.  Sir  Oliyer  Bntler ;  3  Lev.  890,  281,  S.  C ;  6  Mod.  ^ 
S.  P. 

And  though  in  the  above  case  it  was  urged  that  a  set.  fa,  did  not  he  to 
repeal  such  patents,  because  there  is  (a)  another  remedy  by  the  commoa 
law,  i.  e.  by  assize  of  nuisance,  quod  permUtatj  &c.,  where  the  matte 
shaU  be  tried  by  a  jury  and  several  judges,  and  not  by  one  judge  ^^h^ 
it  is  in  (6)  Chancery ;  yet  it  was  resolved,  that  the  king  has  an  ^^v*T 
right  to  repeal  a  patent  wherein  he  is  deceived,  or  his  subjects  pTejudiceOf 
and  that  by  sci,fa. 

3  Lev.  221.     (a)  For  this  vide  Dyer,  197 ;  1 1  Co.  74 ;  8  Co.,  Princje'e  caae.    W* 


la  the  highest  point  of  the  Lord  Chancellor's  jarisdlction  to  cancel  the  ^'^t^^l 
patent  under  the  great  seal.    4  Inst.  88,  vide  title  Jariadiotion  oi  the  Cbur^  ^Ommc^ 
flfi/e,  vol.  2.     [This  proceeding  in  a  $eire  faeioM  to  repeal  letters  patent  isin  a  PJJ^5^ 
manner  derived  from  the  great  seal ;  for  the  very  end  of  the  suit  is,  and  so  is  ^^|°|2|^ 


ment,  that  they  be  recalled  into  the  same  place  whence  they  went  forth  under  ^^ 
seal,  that  they  may  be  cancelled,  that  ia,  that  the  great  seal  may  be  taken  off*  ^^  ^ 
caae  of  the  Mayor  and  Burgesses  of  Liverpool  against  the  Chancellor  of  ^^,  'l?!^ 
Palatine  of  Lancaster,  in  B.  R.  Trin.  12  Ann.,  there  waa  a  $cirefaeiai  to  ^^^\S 
ter  granted  to  that  corporation  under  the  ^reat  seal  of  the  county  palatine.  ^®J*^l7 
a  prohibition  was  moved  for,  for  want  of  jurisdiction  in  the  court.    But  it  wasisM**^ 


for  that  judement,  it  was  declBted,  that  this  anthontf  was  incident  to  the  aeal  of  tlM 
county  palatine :  that  the  conpIaiDt  of  the  writ  bein«,  that  the  Chancellor  had  wron^ 
fully  pat  the  aeal  to  it,  il  naa  proper  to  be  examinea  in  that  eoart  where  the  seal  WM 
li«pt.    Sm  Mr.  Yoike's  sqnment  in  I  Sir.  Ifil.] 

It  was  likewise  objected  in  the  above  case,  that  there  ought  to  have  been 
an  office  found  before  the  sd.fa.  issued,  for  that  a  sd.  fa.  is  a  judicial 
writ,  and  ou^t  to  be  founded  on  a  record ;  to  which  it  was  answered  and 
resolved,  that  true  it  is  a  sd.fa.  ou^t  to  be  founded  on  a  record ;  and  so 
it  ia  here,  for  the  patent  is  a  record  in  Chancery  upon  which  this  sd.fa. 
issued,  and  it  is  a  sufficient  record  whereon  to  found  it.  But  where  the 
sd.fa.  is  brought  for  the  forfeiture  of  a  patent  or  other  thing  in  another 
court,  there  ought  to  be  found  an  oifice  in  such  other  court  before  the  td, 
fa.  issues,  except  the  forfeiture  appears  of  record  in  the  same  court  where- 
upon to  found  the  sd.fa.  And  where  the  o^e  is  found,  the  king  shall 
seize  (a)  presently  upon  the  office  found :  but  where  the  office  b  founded 
upon  the  office  itself,  as  here,  the  king  cannot  seize  until  die  fbrfeitare,  or 
other  defect  of  the  patent,  be  tried  upon  the  sd.fa. 

3  Ler.  333.     (a)  9  Co.  96. 

j3.  FrancliiiM. 
Sdrtfadaa  wiU  lie  to  repeal  the  grant  of  a  fianchise  ^en  the  owner 
has  negtectcd  his  du^. 

Pstai  V.  Ksbdal,  6  B.  Ac  C.  703.^ 

4.  Scire  Faeiaa  hy  nod  offiinri  Exeeulon  and  MmtvidTOion, 

One  that  is  no  par^  to  the  record,  recognisance,  line,  or  judgment,  as  the 
heir,  executor,  or  administrator,  thou^  they  be  privy,  and  it  be  within  the 
year,  shall  have  no  writ  of  execution,  but  a  sd.fa.  to  enable  themselves 
to  the  suit.  And  bo  of  the  tenant  or  defendant,  for  the  alteration  of  the 
person  altereth  the  process.  Otherwise,  in  the  case  of  a  statute-staple  or 
merchant,  because  the  process  is  given  by  other  acts  of  parliament. 

9  Inat.  471 ;  Godb.  83 ;  Cart  1 19, 193. 

But,  if  there  be  two  plaintifTs  m  a  personal  action,  and  one  of  them  die, 
that  shall  not  put  the  other  to  a  sd.  fa.  So,(i]  if  one  of  the  defendants 
die,  because  the  same  party  still  remains  on  record. 

7  Mod.  68,  per  Holt,  who  aaid  that  it  had  been  so  lately  adjudged ;  for  this  TJda 
Moor,  367,  pi.  503 ;  Noy,  ISOi  Carter,  119,  139,  190,  193.  Q>)  5  Mod.  339,  S.  P. 
Resolved,  if  a  auTCeation  of  hia  death  be  made  on  the  Tecord,bnt  not  otherwise,  becaaae 
than  it  wonld  not  be  agreeable  to  the  record.  Salk.  319,  pi.  9;  U.  Raym.  944 ;  Comb. 
441;  6  Mod.  38;  CarUi.  404;  6  Hod.  108;  and  vide  slaL  8  &  9  W.  3,  a.  11,  {7. 

|IAnd  where  the  cause  of  action  is  joint,  and  the  plaintiff  proceeds  to 
outlawry  against  one  defendant,  and  obtains  interlocutory  judgment  against 
fte  other,  who  afterwards  dies,  the  plaintiff  cannot  proceed  by  scire  fadas 
against  bis  administrator ;  for  tiie  action  remains  joint  notwithstanding  the 
outlawry,  and  consequently  survives  against  the  outlaw. 

Fort  V.  Oliter,  1  Manl.  &  S.  317.|| 

If  there  be  judgment  a^nst  A,  and  thereupon  &Ji.fa.  be  sued  out,  but 
before  execution  A  die  intestate,  there  needs  no  set.  ft.  to  renew  this 
judgment,  but  execution  of  the  goods  may  be  made  in  the  hands  of  the 
administrator ;  for,  as  the  party  himself  could  not  have  made  any  defence  to 
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rhe  vrit  of  erection,  tfiere  is  do  reaK»a  diat  his  rqvesentitnne  AoM  beki 
better  rooditioii. 


Mod.  1^,  Finer  t.  Brocks ;  nd  ride  tit. 

It  was  formerlj  held,  that  if  an  adminislntor,  haTuig  obtuned  judoMl 
a^inst  a  creditor  of  the  intestate^s,  died,  die  idmiiiistnaor  dr  bom  m 
cr.uld  not  bare  a  sd^Ja.  oo  this  judgment  for  wnl  of  a  priTi^,  but  mt 
bezin  anew. 

Cro.  Ja.  4,  Yale  t.  Gongb,  adjodged  by  three  jadfea  mgumd  om.  Telr. 33, &C.; 
but  for  this  ride  Cro.  Car.  1^;  Latck,40;  Pahii.443;  5  Co.  9;  Aad.  83;  Mmi,!!; 
9  Saood.  149;  Sid.  89;  9  Sid.  199. 

But  now  by  the  17  Car.  2,  c.  8,  it  is  enacted,  *^  That  where  any  (a)  judg- 
ment alter  verdict  shall  be  had,  by  or  in  the  name  of  any  executor  or  adoh 
nistiator,  in  such  case  an  administrator  de  boms  nam  may  sue  forth  a  scLJi 
and  take  execution  upon  such  judgment.** 

(a)  It  mast  appear  that  it  was  after  wer^iii^  Ibr  a  judneat  by  delbolt  Is  aolwiiUi 
the  cqoity  of  this  sutote.  Salk.  399,  pi.  10;  9  Ld.  Rajm.  1079;  €  Mod.  91; 
11  Mod.  34,  pi.  6;  |4  TaoaL  884.|  if  am  adminirtialor  obtains  s  decree,  batdieibe' 
fore  eorolment,  the  adnunistrator  dt  hmtU  asm  mmj  imve  this  d<icw.c  withis  the  cqiitf 
of  this  sutate.    9  Vein.  937. 

If  an  administrator  durante  fmnaritaie  brings  an  action  and  recorers,  umI 
then  his  time  determines,  the  executor  may  hare  a  scL/a,  upon  that  fiig- 
ment 

Roll.  Abr.  888;  Cro.  Car.  997;  9  Brownl.  83;  Godb.  101;  Ler.  181;  Keh.790. 

So,  if  such  an  administrator  obtains  judgment,  he  may  bring  a  xifi- 
against  the  bail,  and  they  cannot  object  that  the  ii^ant  is  of  foil  age,  for^ 
recognisance  being  to  the  administrator  himself  by  name,  thou^  he  heti- 
ministrator  dmxmU  tninori  ataie  toidun,  yet  he  may  hare  a  scx.f'^  ^S^ 
the  bail. 

9  LeT.  37,  Enbrin  t.  Mompesson. 

[An  administrator  durante  minoriiate  obtained  a  decree  to  accouot:  we 
in&nt  married,  and  a  new  administration  during  her  minority  was  granted 
to  her  husband.  It  was  objected,  that  such  an  administrator  cannot  at  hv 
take  execution  on  a  judgment  obtained  by  the  former  administrator.  dA 
it  was  ordered  that  the  defendant  should  answer,  and  that  matter  be  9^^ 
to  him  at  the  hearing  of  the  cause. 

Coke  Y.  Hodges,  1  Vera.  95. 

A  judgment  on  a  warrant  of  attorney  entered  in  the  vacation  against  i 
defendant  who  died  in  the  preceding  term  is  good,  and  execution  tested  oa 
a  day  prior  to  the  death  of  the  defendant  may  be  sued  out  upon  it  &^f 
where  it  is  tested  on  a  day  posterior  to  the  defendant's  death,  for  in  that 
case  the  judgment  must  be  revived  against  his  representative  by  sdrtfaaas- 

See  the  cases  of  Heapj  t.  Parris,  6  Term  R.  368;  Walker  v.  Drawater,  Ans^-^j 
Bragner  t.  LaDgmead,  7  Term  R.  90;]  ||Waghora  y.  Langmead,  1  Bos.  &  Pol-^'^* 
7  East.  998.11 

||By  a  subsequent  statute(ft^  it  is  enacted,  that  "in  all  actions  to  be  com- 
menced in  any  court  of  recora,  if  the  plaintiff  or  defendant  happen  to  fljjs, 
after  interlocutory  and  before  final  judgment,  the  action  shall  not  abate  by 
reason  thereof,  if  such  action  might  have  been  originally  prosecuted  w  ^•f*' 
taim/ed  by  or  against  the  executors  or  administrators  of  the  party  dy^'f 
the  plaintiff,  or,  if  he  be  dead  after  such  interlocutoiy  judgii»ent>  bis  ^ 
ecutors  or  administrators,  shall  and  may  have  a  ^ctre  facias  a^inst  the  de- 
fendant, if  living  after  such  interlocutory  judgment,  or  if  he  died  after,  th^ 


action  should  not  be  assessed  and  recovered  by  him  or  them.(c}  And  if 
such  defendant,  his  executora  and  administrators,  shall  appear  at  the  return 
of  such  writ,  and  not  show  or  allege  any  matter  sufficient  to  arrest  the  final 
judgment,  or  being  returned  warned,  or  upon  two  writs  of  idrefaaas,  it  be 
returned  that  the  defendant,  his  executors  or  administrators,  had  nothing 
Mrfaereby  to  be  summoned,  or  could  not  be  found  in  the  county,  shall  make 
default,  that  thereupon  a  writ  of  inquiry  of  dama£;es  shall  be  awarded ; 
which  being  executed  and  returned,  judgment  final  shall  be  given  for  the 
said  plaintiS',  his  executors  or  administrators,  prosecuting  such  writ  or  writs 
of  icvre  facias  against  sucb  defendant,  his  executors  or  administrators,  re- 
spectively, "(rf) 

(i)  8  4c  9  W.  3,  c.  II,  $  6.  («)  See  Hd^,  1169,  and  Apoend.  ch.  43,  $  93,  ftc. 
id)  i  199.11 

5.  Bg  aad  agaiiitl  Beir*  and  Tcm4titani*. 

It  is  clearly  agreed,  that  in  all  real  actions  a  sci-fi,,  lay  at  the  common 
law,  and,  consequently,  that  an  heir  may  by  such  writ  revive  and  enforce 
the  execution  of  a  judgment  obtained  by  bis  ancestor. 

3  Inst.  469 ;  3  Co.  13 ;  Q  Salk.  600,  pi.  9 ;  Ld.  Raym.  806 ;  Salk.  358,  pi.  11 ; 
7  Hod.  SO,  64;  4  Mod.  348. 

Also  it  is  held,  that  if  the  demandant  in  a  writ  of  cousenage,  or  other(aJ 
real  action,  in  which  land  and  damages  are  recovered,  has  judgment,  ana 
dies,  the  heir  ^all  take  out  execution  as  to  the  land,  and  tiie  executor  as 
to  the  damages. 

19  E.  4,  Sb;  43  E.  3,3;  Roll.  Abr.  899.  (a)  So,  of  a  reooTery  in  waste,  the  halt 
shall  bave  execution  of  the  land,  and  the  executor  of  damagea.  43  E.  3, 9;  1  Roll. 
Abr.  889. 

And  as  a  (ci.^.  lies  for  the  heir,  so  it  lies  against  (&)  him  on  a  judgment 
obtained  against  his  ancestor.  But  this  is  to  be  understood  where  lands 
in  fee-simple  descended  to  the  heir,  for  it  would  be  unreasonable  to  sub- 
ject the  heir  to  the  payment  of  his  ancestor's  debts  any  fiirther  than  the 
value  of  the  assets  descended.  Also,  if  the  beir  be  within  age,  he  is  not 
liable  to  execution  during  his  minority,  but  in  such  case  Qie  parol  must 
demur. 

D^er,  81;  Co.  Lit.  103,990.    (A)  Against  the  h«r  of  an  heir.    Cro.  Ja.  186. 

And  though  an  heir  only,  who  hath  lands  in  fee-simple  descended,  is 
hound,  yet,  if  A  be  tenant  for  life,  remainder  to  B  bis  son  in  tail,  and  A 
enter  into  a  recognisance  and  die,  C  bring  a  set.  fa.,  and  B  be  returned 
heir  and  terre-tenant,  and  warned,  but  make  default,  be  can  have  no  audita 
querela  to  avoid  this  execution,  because  he  had  a  day  given  in  court  to  set 
afide  the  recognisance,  and  it  was  his  folly  not  to  appear  when  warned. 

Sid.  54  ;  Raym.  19. 

If  there  be  a  sequestration  for  a  personal  duty  against  the  ancestor  where 
the  heir  is  not  bound,  and  the  defendant  die,  there  is  an  end  of  the  seques- 
tration ;  and  it  cannot  be  revived  against  the  heir,  because  neither  the  heir 
nor  the  lands  are  bound  by  sucb  decree.  But,  if  the  decree  was  upon  a 
covenant  that  bound  the  heir,  and  the  defendant  died,  such  decree  might 
be  revived  by  stiiptena  set.  fa.  against  the  heir,  to  show  cause  against  the 
decree,  if  the  decree  be  enrolled  of  record,  or  if  not,  by  bill  of  revivor; 
and  when  revived  agcunst  the  heir  and  executor,  (which  is  the  usual  and 
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(C)  la  wiMt  CsMS iMoeMiy.    {Banrnd 

rcgdar  way,)  the  iequestratioii  abo  will  be  lenred  on  medifm,  H^ 
coming  into  court,  cause  is  not  drawn  wfaj  the  decree  dMVMld 
revired. 

V«fa.  liS;  9  V«fa.  17,  88,  89;  3  Ur.  396;  [1  Yes.  184, 189.] 

Where  a  judgment  is  had  against  one  who  dies  before  eKecixtioii,  a 

/k,  will  not  lie  against  his  heir  and  tene-tensnis  until  a  mkS  is 

against  his  executor. 
Csitluio?. 

/0  A  $cire  faidoM  issued  against  an  heir  to  hare  execution  of  die  lands  <tf 
die  deceased ;  before  the  ttxn  faaas  issued,  the  heir  had  sold  tke  lands: 
the  purchaser  may  plead  in  the  name  of  the  heir,  that  the  execafnr  hn 

Hamilum  t.  Jooat,  9  Hayw.  99I.gf 

It  is  laid  down  as  aseneral  rule,  that  in  all  cases  where  the  (a)  inhe- 
ritance or  freehold  is  aflecrted,  the  tenant  of  the  freehold  is  to  be  made  a 
party. 

Aad.  191.  /01f  the  defendaat  be  an  iaaolveat  and  ramain  ia  pniwnaion  witk  iht 
conaeDt  of  bis  aaaigneea,  a  $tirt  fadoM  against  tbe  aasignees  is  nol  requisile.  Cfaifc 
T.  Inael,  6  Binn.  391  .gr  (a)  On  a  motion  to  reTeise  an  ootlawij^  in  treason  it  was  ob- 
jectad,  that  there  ought  to  be  a  tcufa,  to  the  Lords  mediate  and  immediate  heUatt  fbt 
otttlawrjr  shall  be  reyersed ;  bat  held  not  to  be  necessary,  the  forfeitore  in  tieamt  be- 
longing to  the  king,  and  not  to  them.    4  Mod.  396. 

Hence  it  hath  become  a  settled  point,  not  to  rererse  a  fine  without  a  sbl 

fa,  returned  against  the  terre-tenants ;  for  the  conusees  are  bat  nofnmal 

persons,  and  the  terre-tenants  ought  not  to  be  put  out  of  possession  viih- 

out  warning  to  defend  themselves,  for  they  may  hare  a  release  to  pkad, 

or  some  other  defence  to  make. 

Salk.  339,  pi.  4 ;  9  Salk.  598,  pi.  9 ;  Comb.  318;  Dyer,  391 ;  Co.  Ent.  933;  Ci«u 
Elis.  474,  739 ;  Bridgm.  69 ;  Moor,  994. 

So,  upon  a  writ  of  error  to  reverse  a  common  recovery,  it  was  said  hj 
Hdt,  C.  J.,  that  thou^  the  grantbg  a  id.  fa.  in  such  cases  against  the 
terre-tenants  is  discreticmary,  and  not  stridi  jurisj  vet,  that  it  beins;  ^ 
constant  course  of  the  court  to  grant  it,  he  was  of  opinion  not  to  dtepait 
from  that  which  had  been  the  usual  course  of  the  court,  and  tfaer^Me 
awarded  a  set.  fa,  y  though  the  case  was  of  a  hard  nature,  and  attended 
with  extraordinary  circumstances. 

Cartb.  Ill ;  3  Mod.  119 ;  Skin.  973,  pi.  1,  Earl  of  Pembroke's  case. 

Regularly,  the  zd,fa,  is  to  be  awarded  to  the  (6)  heir  and  terre-tenants; 
and  it  sterns  to  be  the  better  opinion,  that  the  terre-tenant  alone  is  not  to  be 
charged,  and  that  therefore  until  the  heir  be  summoned,  or  that  it  be  re- 
turned, that  there  is  not  any  heir  to  be  summoned,  or  that  the  heir  hath 
not  any  lands  to  be  charged,  the  terre-tenant  ought  not  to  be  charged,  for 
the  heir  may  have  a  release  to  plead,  or  other  matter  to  bar  the  execution; 
and  his  land  is  rather  to  be  charged  than  the  land  of  the  terre-tenant,  for 
the  heir  (Aall  not  have  contribution  against  the  terre-tenant,  as  the  terre- 
tenant  shall  have.  Also,  if  the  heir  be  within  age,  the  parol  ^all  demur, 
and  the  terre-tenant  shall  have  advantage  thereof 

97  H.  6, 135 ;  1  E.  9,  949 ;  3  Co.  13  a ;  Cro.  Car.  995,  313.  ||See  9  Will.  Sanad. 
6,  7.||  (6)  A  tcLfa,  may  be  against  the  heir  and  terre-teaants,  and  the  h«r  eaimet  ob- 
ject, that  a  9cufa,  ought  first  to  issue  against  him.  Cro.  Elis.  696,  Sir  ChrisL  Hey- 
den's  «ase ;  ||9  Saund.  7,  (4).|| 

All  the  terre-tenants  are  to  be  summoned,  and  therefore  in  a  ici,fu.  s^ainst 


named,  and  pray  judgment  if  they  ought  to  answer  ^ptovsipie  the  others  are 
summoned,  (c) 

Salk.  40,  pi.  9  ;  3  Silk.  679,  pi.  7,  601,  pi.  11,  8.  C.j  6  Mod.  134, 19B,  396,  S.  G. 
(o^  But,  whan  a  tene-Unaiit  is  Bummoiied,  and  he  doth  not  plead  that  there  are  other 
terre-tenants  not  aummoned,  he  shall  never  afterwarda  have  a  tei./a.  or  audita  querela 
to  compel  the  others  to  contiibnte.  Moor,  fi34.  (i)  Where  plea,  that  another  was 
jointly  seised  wllh  him.  Tide  Roll.  R.  57 ;  3  Jon.  133 ;  Comb.  IBS.  [|(c)  Thie  is  a  dil- 
atory plea  within  i&6  Ana.  e.  16,  and  reqaiiea  to  be  verified  by  affidavit.  Forrest, 
I44.B 

But  it  hath  been  doubted  whether  such  terre-tenants  could  plead  other 
terre-tenants  not  warned  in  another  county,  which  it  is  now  held  they  may ; 
and  accordingly  it  hath  been  determined,  that  when  one  terre-tenant  is  re- 
turned summoned  upon  a  sd.fa.,  he  may  plead  that  there  are  other  terre- 
tenants,  though  in  another  county,  and  diat  this  is  not  within  the  statute 
16  &.  17  Car.  2,  c.  5,  which  relates  to  an  extent  executed. 
3  Vent  104,  Prynne  v.  Slaughter. 

Upon  a  jud^eut  in  debt  a  sd.fa.  issued  against  the  terre-tenants,  and 
A  was  returned  tenant,  who  pleaded  that  J  S  was  seised  of  twenty  acres 
of  land,  which  were  the  defendant's  at  the  time  of  the  judgment  given, 
and  prayed  judg;ment  if  he  should  be  put  to  answer  until  J  S  was  warned. 
On  demurrer,  ixos  was  held  a  good  plea :  but  it  was  said  that  tiie  writ 
should  not  abate,  but  that  the  defendant  should  not  answer  till  the  other 
was  warned.  And  it  was  said  by  Houghton,  J.,  that  there  was  a  diversity 
between  a  sd.fa.  to  have  execution  on  a  Judgment  in  debt,  and  to  have 
execution  on  a  judgment  in  a  real  action  ;  for  in  the  last  case  it  is  no  plea, 
for  every  tenant  shall  answer  for  himself,  and  one  may  lose  and  the  other 
not ;  but  m  the  first  case  each  ou^t  to  be  contributory  for  his  part. 
Cro.  Ja.  506,  Mitchell  v.  Sir  John  Crofts. 

If  there  be  judgment  in  debt  against  two,  and  one  die,  a  td.  fa.  lies 
ag^ust  the  other  alone,  reciting  the  death ;  and  he  cannot  plead  that  the 
heir  of  bim  that  is  dead  has  assets  by  descent,  and  demand  judgment,  if  he 
ought  to  be  charged  alone ;  for  at  (a)  common  law  the  charge  upon  a  judg- 
ment being  (e)  personal,  survived ;  and  the  statute  Westm.  2,  (13  Ed.  I, 
st.  l,)that  ^ves  the  elegit,  Aaas  not  take  away  the  remedy  of  the  plaintiff*  at 
the  common  law,  and  Sierefore  the  party  may  take  out  bis  execution  which 
way  be  pleases,  for  the  words  of  the  statute  arc  siiin  elecHonx.  But  if  he 
should,  after  the  allowance  of  this  writ,  and  revival  of  judgment,  take  out 
an  tUgU  to  charge  the  land,  the  par^  may  have  a  remedy  (^jby  suggestion, 
or  by  aaSxia  quertla. 

Lev. 30;  Raym.  36;  Keh.  93,  Gdsar  v.  Smart  (d)  1  E.  3,  13,  pi.  41;  3  E.  3,  pi. 
37 ;  39  Asa.  pi.  37 ;  39  R  3,  39.  («)  For  the  diSerence  between  a  real  and  a  personal 
eiMutioQ,  sod  that  a  personal  eKeention  will  survive,  though  a  real  one  will  not,  vide 
3  Co.  14:  Yelv.  909;  Raym.  153;  3Keb.  3,  331;  4M{^.  316;  3  Keb.  395;  Salk. 
319,  pi.  3 ;  Holt,  I,  pi.  3 ;  Carth.  336  ;  Ld.  Ra;m.  344 ;  Comb.  441 ;  6  Mod.  338 ; 
Cinh.4l}4i  Show.403.  jl  Maal.Jc  S.  317.||  (g)  For  this  vide  F.  N.  B.  166;  44  B. 
3,10. 

The  sd.fa.  may  either  be  (A)  general  against  all  terre-tenants,  or  against 
file  terre-tenants  naming  them :  but  it  is  (t)  said,  that  if  a  person  under- 
takes to  name  them  he  must  be  sure  to  name  them  all. 

aSalk.  600,  pi.  8;  Ld.  Raym.  669.  QS  Sai]nd.7,(4),D  (A)  Whether  to  be  directed 
to  ill  the  exeonton  geoerally ,  or  to  them  by  their  names.    9  Sulst.  33 1 .    (t)  Comk 
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(C)  In  whmt  OMM  neoeMuy.    {BMmtd  amd  Wife.) 

0A  tcire  /ados  against  the  beir  is  not  requisite,  -when  there  was  a  jiif 
ment  against  bis  ancestor  in  his  lifetime. 
Baker  t.  Long,  1  Hayw.  I«gr 

To  a  8ci.  fa.  against  the  heir  and  terre-tenants,  the  slieriff  most  icts 
that  they  are  tenants  of  all  the  lands  in  haJUxoA  sudy  and  not  that  they  at 
tenants  of  lands  in  ballwd  sud. 

9  Salk  598,  pi.  1. 

{A  icire  facias  issued,  on  a  judgment  obtained  against  C,  against  A  a£ 
B  as  terre-tenants  of  C  deceased,  which  was  returned  by  the  ^erifftbtk 
had  given  notice  to  the  tenants  of  the  land  of  which  C  was  seised,  &c,tt) 
appear,  &c.  After  a  judgment  by  default,  it  was  helcl  that  the  terre-tena^ 
were  too  late  to  move  to  set  aside  the  scire  facias^  on  the  ground  tkattk 
heirs  and  personal  representatives  of  C  had  not  been  previously  wi»l, 
or  because  they  were  not  such  terre-tenants  as  ought  to  have  been  sob- 
moned. 

3  Johns.  Rep.  86,  Whitney  t.  Camp.} 

0  When  a  judgment  creditor  proceeds  to  enforce  his  lien  on  real  cslste, 
and  it  becomes  necessary  for  that  purpose  to  revive  the  judgment,  bem^ 
make  all  the  terre-tenants  parties  to  the  scire  facias^  in  order  that  they  na; 
be  compelled  to  contribute  jointly  to  the  payment  and  satisfaction  otik 
debt. 

Morton's  Executors  v.  Terre-tenants  of  Croghan,  90  Johns.  106. 

After  judgment  by  default,  the  terre-tenants  are  too  late  to  move  to  at 
aade  the  scire  facias  on  the  ground  that  the  heirs  and  personal  repieseob- 
tives  of  the  deceased  have  not  been  warned. 

Whitney  v.  Camp,  3  Johns.  86. 

When  the  judgment  is  revived  by  scire  facias  against  the  original  oc- 
fendant,  it  is  not  necessary  to  make  the  terre-tenants  parties. 

Jackson  ex  dim,  Sternberg  v.  Shaffer,  11  Johns.  513.  See  Rigfater  v.  RittenlMMSi 
3  Rawle,  373. 

A  scire  facias  a^amst  an  infant  heir  to  charge  lands  may  be  served  cm » 
guardian  appointed  by  the  court  pro  hoc  vice. 
Anon,,  9  Hayw.  94;  S.  C.^pernomen  Gardner  v.  Ellis^s  Heirs,  1  Tayl.  10^ 

6.  J?y  and  agaifut  Husband  and  Wife* 

If  a  woman,  executrix  to  J  S,  marries,  and  the  husband  and  wife  briflg 
an  action  of  debt  upon  an  obligation  in  the  rig;ht  of  the  wife  as  ^^^°^ 
to  J  S  against  J  D,  and  have  judgment  a^nst  him  to  recover  the  debt  vim 
damages  and  costs,  and  after  the  wife  dies  before  execution  sued,  A^  *'^ 
band  shall  not  have  a  sci.fa.  upon  this  judgment;  for  that  he,  though^ 
was  privy  to  the  judgment,  shall  not  have  &e  thing  recovered,  but  it  b^ 
longs  to  me  succeeding  executor  or  administrator. 

Cro.  Car.  307,  327,  Beaumont  v.  Long,  adjudged ;  though  objected  the  j°^.?^^ 
was  for  the  costs  and  damages  which  belonged  to  ue  husband,  though  the  debt  did  d^^ 
and  therefore  the  tei.  fa,  should  be  maintained  for  the  damages ;  but  a  act,  fi^  ^'^•g. 


recovery  does  not  turn  it  to  the  proper 
it  would  if  the  baron  and  feme  recovered  the  proper  debt  of  the  feme. 

But,  if  husband  and  wife  obtain  judgment  in  debt,  and  the  wife  dies,*^ 


by  me  judgment  it  is  become  a  debt  to  Dim. 

Sid.  337:  Cto.  Elii.  B44;  3  Mod.  188;  3  Leon.  14;  4  Leon.  186. 
If  a  voman  obtaiua  a  judgment  in  debt  and  after  marries,  and  the  hus- 
band and  wife  sue  out  a  sci.Ja.  and  thereupon  have  an  award  of  execution, 
though  the  wife  dies,  yet  the  husband  (without  taking  out  administration) 
may  nave  execution  upon  the  judgment,  for  the  award  upon  the  sci.  fa. 
attached  in  the  husband,  and  shall  survive,  though  objected,  the  award  on 
&e  sci.fa.  made  no  alteration,  because  the  execution  must  be  on  the  first 
judgment. 

Salk.  116,  pt.  7,  Woodyer  v.  GrBaham,  adjudged ;  Comb.  456,  S.  C,  bv  which  it 
appeaTS  the  year  eipired  before  the  la.  fa.  taken  oat,  and  aaid  bv  Holt,  C.  J.,  that  the 
debt  was  attached  to  him  jointly  with  hie  wife;  so  that  althoDgb  the  award  of  eiecu- 
tion  did  not  alter  the  nalnre  of  the  debt,  yet  it  altered  the  propertj.  Cajth.  415;  Skin. 
683,  pi.  3,  S.  C. 

If  a  judgment  in  debt  is  obtained  against  a  feme  sole,  who  afterwards 
marries,  and  then  a  sci.fa.  is  thereupon  brought  against  husband  and  wife, 
and  after  two  iiihiis  returned,  judgment  is  given  that  the  plaintiff  shall  have 
judgement  against  them,  and  the  wife  dies,  the  husband  shall  be  Uable  to 
this  execution. 

;  Comb.  103j  Skin.  683,  pi.  3,  Obiien 

I]  And  if  a  woman  manies  after  interlocutory  jud^ent  against  her,  the 
plaintiS'may  proceed  to  judgment  and  execution  against  her,  without  join- 
ing the  husband  by  sore  facias. 

CoaoKi  T.  Hnnchin,  4  East,  531 ;  Doe  t.  Batcher,  3  Mad.  tt  S.  65T ;  and  aee  Tidd, 
1166,  (8th  ed.)g 

^When  a  judgment  is  rendered  in  fovour  of  several  plaintifis  and  one 
dies,  if  the  survivor  is  a  feme  who  afterwards  takes  a  husband,  she  cannot 
have  execution  without  a  sdre  facias,  and  then  her  husband  must  join. 

Berryhill  v.  Willi.,  6  Binn.  56.^ 

[On  a  plea  of  coverture  in  an  action  of  debt  on  a  judgment,  a  verdict 
was  found  for  the  defendant,  and  a  writ  of^fieri  facias  sued  out  for  the  costs, 
commanding  the  sherid*  to  levy  and  pay  them  to  the  defendant,  and  her 
husbarui.  A  rule  was  granted  to  show  cause  why  the  writ,  and  proceed- 
ings thereon,  should  not  be  set  a«de  for  irregularis,  it  being  a  maxim,  that 
a  person  not  a  party  to  the  record  cannot  be  benefited,  or  chained  by  the 
process  without  a  scire  facias.  The  court  were  clearly  of  opinion,  that  the 
proceedings  were  irregular.  And  Ashhurat,  J.,  added,  the  wife  mie^t  have 
had  process  in  her  own  name,  because,  the  plaintifr  having  declared  against 
her  as  sole,  he  was  concluded  from  denying  it. 

Wortley  v.  Rayner,  Dongl.  637.]  ^  In  « leirt  facial  against  a  married  woman  to  re- 
eover  a  forfeiture  for  not  attending  as  a  witneHS,  her  hnsband  must  be  joined  with  her. 
Wallace  T.  Weir,  1  Tenn.  312,^  ||See  further  as  to  icirefadai  aa  marriage,  9  Will. 
Saand.  73  k,  I.] 

^  Where  the  plaintiff  dies  pending  a  suit,  and  the  suit  is  revived  by  h& 
administratrix,  and  before  judgment  she  marries,  and  thefact  ia  pleaded 
pidi  darrein  contmuatKe,  by  which  the  scire  facias  is  abated,  a  new  scire 
facias  may  issue  in  the  name  of  the  husband  and  wife,  under  the  judiciary 
act  of  Congress  of  1789. 

M'Coal  T.  Lekamp,  3  Wheat.  111.     See  Hatch  t.  Eustis,  I  Gall.  160. 

Where  a  feme  solt  plaintiff,  after  a  report  of  referees  in  her  fevour,  mar- 
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ried,  and,  without  a  sdrt  fadat  haring  issued  to  make  flie  hudwad  p«^ 
a  judgment  was  afterwards  entered  upon  Hne  report,  and  executioB  is 
issued,  it  was  set  aside  for  irregularity. 

JokiwoB  T.  Pannelat  17  Johns.  871.8f 

7.  Seirs  FteiM  tigmnd  BaiL 
|For  the  Isw  on  this  sabjeet  ride  alto  tit  **  Bail  in  CSvil  CautaTl 

A  set,  fa,  is  the  usual  and  proper  remedy  against  the  bail  when  jndgDoi 
hath  been  obtained  against  the  principal,  and  no  satis&ction  made  bj  Ua. 
This  is  founded  on  a  record,  to  wit,  the  act  of  the  court  in  admittuiglk 
party  to  bail,  and  the  jud^ent  against  him.  But  it  must  appear  dot  tk 
party  himself  hath  not  satisfied  the  judgment;  and  hence  it  hath  becooKt 
settled  rule  that  there  must  be  (a)  a  ccqAas  returned  against  the  priocfd 
before  the  sci./a.  h  to  issue  against  the  bail.* 

Moor.  439;  Gro.  Elix.  597;  Lev.  025;  and  ride  tit.  Bail^  letter  (D).  (lOlliBtHn^ 
bo  awardod  within  the  year,  else  not  til  I  a  act.  /«.  againat  the  principal.  9  Jon.  9&— )V 
neceaaary  to  recite  it  in  the  «et./a.  Cro.  Ja.  97.-^*  And  the  eourae  is,  to  get  the  Ml 
to  return  wm  ed  inoetUui  on  the  ea.  mu 

If  there  is  judgment  against  A  to  account,  and  manucaptors  found  bjlfi 
to  appear  before  auditors  assigned,  no  $ci,/a.  lies  against  die  manueaptes 
or  bail  without  a  certificate  from  the  auditors  to  the  court,  that  he  hath  v^ 
conformed ;  for  the  auditors  are  judges  of  the  cause,  and  may  excuse  ik 
non-appearance,  and  may  appomt  a  shorter  or  longer  day  for  the  partj^ 
appear,  as  they  think  fit. 

SUl.  105. 

In  a  sci.Jfa,  against  bail  they  cannot  plead  that  the  principal  died  before 
the  sci.Ja.  issued,  (4)  but  they  may  plead,  that  the  principal  died(cj  befe« 
the  return  of  the  capias  against  him :  so,  they  may  plead  that  the  piinciftt 
died  before  any  judgment  against  him,  because  they  cannot  bave  a^^ 
error  to  reverse  mat  judgment. 

Cro.  Ja.  163 ;  Hutt,  47.  (6)  Cro.  Ja.  97 ;  Moor,  176 ;  Poph.  186 ;  Wlneb.  6Uj^ 
984 ;  d  Mod.  98,  308.  (e)  Bat,  if  he  dies  after  the  retam  of  the  capias^  this  inll  ba 
excnae  the  bail.  Roll.  Abr.  336;  [Glyn  t.  Yatea,  1  Stra.  511 ;  8  Mod.  31,  SJ^^' 
Barry  t.  Barry,  9  Stra.  717;  9.Ld.  Rajm.  1469,  8.  C;  Filewood  r.  PoppM^ 
9  Wila.  67,  S.  P.] 

If  the  principal  surrenders  himself,  or  the  bail  render  him  vpj  Ais  ^ 
discharge  the  bail,  and  may  be  pleaded  to  the  sci.fa.^  but  such  sunender 
or  render  are  not  sufficient,  unless  the  plaintiff  or  his  attorney  harenc^ 
of  it.  And  this  is  required,  that  the  plaintiff  may,  if  he  pleases,  charge  wp 
in  execution ;  also  that  he  may  not  be  at  any  further  trouble  or  cbarg*'' 
proceeding  against  the  bail. 

Moor,  888;  Leon,  58;  9  Bula.  960. 

In  a  sd.fa,  by  the  executor  of  the  plaintiff,  upon  a  judgment  again^^ 
principal,  tne  defendant  pleaded  that  the  testator  sued  execution  by  <^^ 
against  the  bail,  and  had  judgment  and  execution  awarded  <^^^^r^ 
it  was  held  no  plea,  because  not  showed  the  plaintiff  was  satisfied  by 
execution  against  the  bail ;  for  otherwise,  without  satisfaction,  ht  ^^ 
always  charge  the  bail. 

Cro.  Ja.  645,  Freeman  y.  Freeman. 

If  one  be  bail  for  A,  B,  C,  and  D,  and  before  the  return  of  fte  ^ 


to  me  Other  three,  for  they  undertook  to  bring  in  all  four. 
1  L.eT.195j  VMibSlS;  3Mod.312{  3  Jon.  75,  Aati?  t.  Balard. 
[Scire  Jadas  against  bail  in  error,  on  a  judgment  for  damages,  must  be  to 
sho'w  cause  vhy  plaintifi'  should  not  have  executioa  of  the  debt  aforesaid, 
(tbe  mecific  sum  m  d»  recogaisance,)  not  of  the  damages. 
BhIow  t.  Eniw,  3  WOs.  99. 

If  a  capiai  ad  tatisfaciendunt  a^inst  the  principal  is  left  with  the  sheriff 
before  the  allowance  of  a  writ  of  error,  and  appeara  afterwards  to  be  re- 
turned WW  «d  iMwiAu^  it  shidl  be  presumed  to  he  returned  after  the  writ 
of  error  spent,  and  it  is  sufficient  to  found  a  scire  Jadas  against  the  bail. 
Simmonds  v.  Hiddlstoa,  1  Wils.  SCO. 

If  the  Scirtfaaaa  agoinst  fhe  principEd  after  judement  has  only  four  days 
between  the  tetU  and  return,  and  item /ados  is  oroi^t  against  the  bad, 
jwooeadiogs  citall  be  stayed,  npon  motion  by  the  bail. 
9  Mod.  Ca.  SOS. 

Where,  after  ent/t  brou^t  by  the  principal,  a  son  fadai  was  sued  out 
against  the  bail,  die  court  ordered  Oi«  proceedings  to'be  stopped,  <»  die 
bul  consenting,  if  the  judgment  were  affirmed,  to  nurendet  uie  principal, 
or  give  jui^ment  on  the  i(%.fit. 
Mjer  T.  Arthur,  9  Stn.  419. 

Where  the  writ  of  error  by  the  principal  was  allowed  before  flie  time  Was 
expired  within  which  the  bail  had  indulgence  to  surrender  the  principal, 
Aiough  notice  of  such  allowance  was  not  ^ven  to  the  plaintiff's  attorney 
until  after  Uie  expiration  of  diat  time ;  the  court  of  B.  R.  gave  tiie  bml  die 
same  tenns  as  are  usual  where  they  apply  within  Ae  time  indulged  to  them 
for  surrendering  the  principal. 
Capron  ▼.  Arch«T,  1  Burr.  340. 

On  the  return  of  the  second  sdre^adas  against  bail,  a  four-day  rule  was 
given,  and  on  the  fourA  day  the  principal  wought  error,  whereupon  it  was 
moTed  to  stay  proceedings  against  the  bail  pending  the  writ  of  error ;  and 
the  above  case  of  Myer  v.  Arthur,  and  Church  v.  Throginortoa  in  the 
House  of  Lords,  were  cited ;  in  which  last  case  the  House  threatened  to 
commit  the  attorney,  for  proceeding  against  the  bail  pending  error  in  per- 
liament.  As  to  the  first  case,  the  court  said,  it  differed,  ibr  there  tbe  bail 
came  in  time,  irttile  they  might  soirender  the  principal ;  which  they  cannot 
do  here,  after  the  return  of  Oie  second  adre  Jaciat,  at  which  time  no  writ 
of  error  was  brought  And  as  to  the  case  in  the  House  <^  Lords,  it  was 
there  Bgi«ed,  tiiat  the  court  below  could  not  restrain  them ;  but  the  Lords 
said  they  expected  more  respect.     We  can  make  so  rule. 

Evsrett  t.  Gsit,  1  Stra.  443  ;  SicbardMii  v.  Jellj.  3  Stn.  ISTO.  So,  in  AldiUge 
V.  SaewdBBi  8  Mod.  130,  tlie  bail  did  not  move  till  both  mi.  fa,  were  out  and  the  nilM 
apoD  lham>  and  the  court  held  thsy  eune  too  late. 

Hie  second  son  fadas  was  returnable  the  first  dav  of  the  term,  and  a 
week  within  term  the  bail  moved  to  stay  the  proceedingB  on  the  common 
terms  of  giving  judgment  in  the  idre  fadaa,  and  taking  four  days  to  sur- 
render after  affirmance  in  ffie  principal  cause.  But  Qie  ctwrt  held  they 
came  too  late,  after  ffieir  time  to  surrender  was  gone,  and  would  not  re- 
vive it  again :  all  they  would  do  was  to  stay  the  suing  oat  of  executira 
until  after  affirmance. 
Cola  V.  BneUand,  9  Stn.  679. 
VoL.Vra.— 78  3f2 
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It  is  imnuterial  vfaetber  the  cs.  n.  be  acbnDj  retomcd,  or  mA  letan 
artuallv  filed,  before  the  issoiing  of  the  jore  /Itdas  ^g***^  the  bul ;  lor  if 
the  bail  should  plead  that  do  ca.  sc.  was  retained  ana  filed  before  ik^kk 
of  the  tdrejaciasj  such  retuni  maj  be  filed  at  any  time  before  pntdiigkt 
replication  to  the  plea. 

Ham  T.  Cose,  3  Borr.  1360. 

If  the  first  idrefaeutt  bears  tede  the  same  day  whli  ibe  oo.  «.,  andte 
bail  hare  rendereiftfae  principal  after  judgment,  both  writs  of  Monfiam 
will  be  quashed. 

Wilcox  T.  Piu— Bf,  Bsnet,  95. 

The  court  hare  refused  to  set  aside  a  judgment  actually  s^ned  aguflt 

the  bail,  because  error  was  pending  by  the  principaL 

Fwber  t.  EnOTtoa,  1  Stra.  536;  Hnmpbrejs  t.  Dniel,  Banes,  908,  &  P.  Aft 
Tmw^Ut.  Stooe,4B«fr.8454;  and  B«Dwril  t.  Maek*  3  Ten  Rap.  636,  cm**.] 

{The  tartfaaas  may  be  sued  out  against  the  bail  on  the  day  on  vhidi 
the  ca.  %a.  is  returnable,  because  the  court  will  intend  that  it  issued  afis 
the  sheriflPs  return  to  the  writ  against  the  principaL 

9  \A.  Say.  1567;  9  Stra.  866,  Stewart  t.  Snutfa;  STena  698,  Shiven t.  Bmb. 
See  3  JoluH.  Rep.  514,  Peeisdl  t.  Lawicaee.} 

^  A  jctre /oaof  against  bail  who  has  removed  firom  the  state,  is  propolj 
served  by  leaving  a  copy  of  it  at  the  place  of  the  last  residence  of  the 

bail  withm  the  state. 
The  People  t.  Monroe,  C.  P.  3  Wend.  443. 

Where  an  action  was  brou^t  in  a  state  court  against  a  foreign  coosnl, 
and  it  did  not  appear,  either  by  the  plaintiff's  own  showing,  or  on  a  PK' 
to  the  jurisdiction  of  the  court,  that  the  defendant  was  a  con^,  and  jorte- 
ment  was  rendered  on  default ;  held,  that  on  scire  facias  against  the  baHj 
he  could  not  take  advantage  of  the  want  of  jurisdiction  in  the  oiigiov 
action. 

Hall  ▼.  Toong,  3  Pick.  80. 

8.  Seire  Facias  againKt  $everal  D^eniamU, 

A  joint  9cirefacia$  cannot  be  sustained  against  two  defendants,  who  are 
separately  fined  for  a  contempt. 

Thompton  v.  The  Stale,  4  Blaekf.  188. 

Where  a  scire  facias  to  revive  a  judgment  issues  against  three,  and  omj 
two  are  served  with  the  writ,  and  it  is  admitted  that  the  third  is  insolw 
and  has  removed  out  of  the  state,  the  plamtiff  may  have  execution  agaiBs 
the  two  who  have  been  served. 

Binford  ▼.  Alston,  4  Dot.  851. 

Where  the  judgment  is  aeainst  two  or  more,  the  scire  facias  must  puisoc 
the  judgment,  ana  be  issued  against  all  the  defendants. 

Grenell  ▼.  Sharp,  4  Whart  344. 

Where,  after  the  rendition  of  the  original  judcment,  one  of  the  defendants 
dies,  bis  personal  representatives  must  be  made  parties  to  the  scire  flc^ 
to  revive  the  judgment.     It  ought  not  to  issue  against  the  survivor  aiofl^- 

M*Cab6  Y.  The  United  States,  4  Whart  325. 

Judgment  rendered  against  four,  which  is  bindmg  on  their  real  esfa^; 
one  dies,  the  scire  facias  may  be  issued  against  the  survivor  and  the  exc^" 
tors  of  the  deceased,  jointly.    In  such  case  notice  must  be  given  to  id 

terre-tenants. 
Commonwealth  y.  Mateer,  16  S.  &  R.  416. 


cannot  be  issued  against  his  heiis,  devisees,  or  terre-teniuits,  without  first 
warning  his  executors  or  adnunistrators,  or  joining  them  in  the  sdre/acias. 
Brown  v.  Webb,  1  Watts,  141 ;  Ronland  *.  Harbangfa,  5  WatU,  SGS.g' 


It  is  said  that  a  sii.Jii,,  being  a  judicial  writ,  shall  not  abate  for  want 
of  (a)  fonn ;  and  that  therefore  where  the  words  (b)  si  s&i  viderit  expedire 
■were  left  out  in  a  set.  fa.,  yet  the  writ  was  held  sufficient. 

LucM,  370.  |8Sm  Menard  t.  Marks,  1  Scam.  25;  Marahall  v.  Miury,  1  Scam.  333; 
Gnwrord  r.  Beall'a  admin.,  3  Bibb.  473;  M'MaheD  r.  Knox,  4  Bibb.  450.^  (o)  Seiri 
facial  for  Kire /am'oi  held  Danffhi.  Sid.  406.  ^Afctre/aciai  mast  contain  eierj  thing 
requisite  to  make  a  good  declarauon.  M'Vickar  v.  Ludlow's  heira,  3  Ohio,  346; 
Wolfv.  Ponndsford,  4  Ohio, 397;  Union  Bankof  Georgetown  T.Meigs'  heirs,  S  Ohio, 
513.8'     (ft)  3  Keb.  190,  coat.  9  Lutw.  1381. 

j9  A  scire  facias  on  a  recognisance  against  a  sure^  for  the  appearance  of 
his  principiu,  must  show  the  default  of  the  latter. 

The  State  t.  Humphreys,  4  Blaclif.  538. 

The  omission  of  the  christian  names  of  the  plaintifT,  or  the  names  of  the 
persons  who  compose  a  company,  is  fatal. 

Day  r.  Ciuhmaa,  1  Scam.  475.^ 

Also  it  hath  been  agreed,  that  wherever  an  original  was  amendable, 
there  a  sd.fa.  would  be  so  too,  and  that  a  discontinuance  herein  by  the 
demise  of  the  king  is  aided  by  the  statute  I  Ann.  cap.  8. 

e  Mod.  363 ;  10  Mod.  358, 354.  [That  is  where  a  icirc/aeuu  is  an  original  writ,  u 
where  it  i«  to  repeal  letters  patent.     1  Stra.  43.] 

If  the  bail  sues  an  audiia  querela,  and  a  set.  fa.  thereupon,  which  recites 
the  audiia  querela  and  the  capias  against  the  principal,  and  the  return  there- 
upon, which  aqrias  was  awarded  tempore  regivce  Eliz.,  and  the  set.  fa.  is 
recited  to  be  per  Inreve  domina  regirus  Anglia  vicec&miH  nostro  de  S.  direct. 
which  is  to  the  sheriff  of  the  king  that  now  is,  this  is  error  by  the  conunon 
law,  but  is(c)  now  amendable. 

Rdl.  Abr.  199,  797,  Banna  r.  Wootrich.  (0  By  the  18  Bliz.  e.  14,  no  jud^ent  to 
be  stayed  or  rereraed  after  verdict  for  want  of  form  in  any  jndicial  writ;  for  which  vido 
Cro.  Ja.  89,  163, 373 ;  S  Sid.  7,  13 ;  Vent.  105.  [That  a  Kirtfaeiaa  is  not  amendable, 
bat  the  proper  wi^  is  for  the  plsintiS'to  more  toqaasbit.  SeeHillierT.  Froet,  1  Stio. 
401 ;  Gray  v.  JeBerton,  S  Stia.  1165.1  j|ln  the  K.  B.  the  plaintiff  must  pay  coats  on 
' '  ig  tiis  own  mi.  fa.  aflei  the  detendant  has  appeared  then  '  "         -    ■    —  - 

;h0  C.  B.  the  plaintiO' may  more  to  qu: 
re  plea.     Tidd's  Pract.  1160,  (7th  ed.}0 


J  Hashing  tiis  own  mi.  fa.  aflei  the  detendant  has  a[>peared  thereto.     1  Bam.  It  A.  41 
lut  in  the  C.  B.  the  plaintiO'  may  more  to  quash  his  mi.  fa.  without  coats  at  any  time 
before  plea.     Tidd's  Pract.  1160,  (7th  ed.}0 

But  where,  in  ejectment,  there  was  judgment  for  two  messuages,  and 
after  a  year  a  set.  fa.  upon  it  recited  a  judgment  of  one  messuage  only ; 
and  a  md  Hel  record  being  pleaded,  it  was  moved  to  amend  it,  it  was 
denied ;  for  the  court  held,  that  the  writ  was  good,  for  augbt  appeared  on 
Ae  lace  of  it,  and  that  if  there  were  a  judgment  for  one  messuage  this 
would  be  a  good  writ  to  revive  it ;  so  being  good  in  itself,  though  not  ap- 
posite to  this  purpose,  to  amend  would  be  to  make  a  new  writ,  or  to  alter 
a  good  writ,  and  to  fit  it  to  another  purpose ;  and  to  amend  this  writ  would 
fal^  the  defendant's  plea,  which  was  good  at  the  time  when  pleaded. 
But,  if  the  &ult  had  appeared  in  the  very  writ,  it  might  be  amended.  And 
for  his  expedition  the  plaintiff  took  another  writ,  which  the  court  held  be 


6fiO  SCIRE  FACIAS. 

(D)  TIm  Form  of  Um  Writ  ud  Proeesdiof*, 

mi(^t  do  without  getting  this  quashed ;  for  if  this  writ  abates,  tbea  itk 
not  the  same  cause. 

Mod.  MS,  310,  WUUaoM  ▼.  Hoddiw;  |Uwl  Rayn.  10$7,  &  GJ 

So,  in  a  id.  fr.  on  a  judgment,  where  by  miatake  in  ttie  to.  /i.  At 
plaintiff's  name  was  put  for  Uie  defendant's,  Sir  Bhadulphus  for  Jacobos; 
It  was  mored  to  amend  it,  bebg  the  fault  of  the  clerk,  but  denied  jwr  csr^ 
for  the  writ  does  not  appear  to  us  to  be  wrong,  and  there  may  be  snk 
a  judgment,  for  aught  we  know. 

balk.  5a,  pi.  17,  VftTam  t.  BaUe. 

It  is  said  that  a  sd.  fa,  is  in  nature  of  a  bill  in  Chanceiy,  and  that  fc 

same  certainty  is  not  required  therein  as  by  the  eommon  law. 

Latch,  119.  /01b  an  aetion  of  iartfmam  no  deelaimtion  is  veqaiaila.  JMkmi> 
Ttowr,  18  Wtad.  6S6.0f 

In  a  zd.  fa,  upon  a  judgment  in  the  upper  bench  before  OHtct  I^ 
Protector  of  the  Commonwealth  of  England,  Scotland,  and  Ireland,  ud 
the  dominions  thereunto  belonging,  &c.,  the  sd.fa,  was  coram  OSrerv 
domino  nuper  protectore  only  ;  nul  tiel  record  was  pleaded ;  and  if  ftis  ws 
a  variance  between  the  sd.fa.  and  the  record,  was  the  question.  Twis- 
den  held  it  variant,  in  that  there  might  have  been  another  judgmeDt^vm 
dornmo  proiedore  only ;  and  said,  the  act  for  confirmation  of  judicisl  po- 
ceedings  confirms  them,  and  makes  them  records  only  under  that  dfit 
But  the  other  judges  held,  that  this  was  no  material  variance ;  and  tbita 
a  9d.fa.  it  was  not  necessary  to  set  forth  the  style  of  the  king  at  laige. 

Hil.  15  &  16  Car.  S,  in  B.  R. ;  Daaly  y.  Lord  Byroo,  Sid.  173 1  Keb.  €48,  S.  C. 

By  the  statute  Westm.  2,  13  Ed.  1,  stat.  1,  cap.  45,  thei«  Ehall  bev 
essom  nor  protection  in  a  id./a.y  but  aid,  age,  and  receit,  shall  be  granted; 
for  the  wonls  solemnitates  curia  are  to  be  understood  the  aolemn  judkw 
proceedings  of  the  court,  but  extend  not  to  the  right  of  the  paity  to  b^ 
his  age,  or  to  be  received,  or  to  have  aid  of  another. 

9  Inst  470. 

[In  a  scL/a.  on  a  iudement  recovered  by  an  executor,  it  is  not  neoa- 
aary  to  state  the  death  of  the  testator. 

Morfoot  Y.  Chivers,  1  Str.  631.] 

A  sd./a,  to  revive  a  judgment  against  an  executor  mentioned  first* 
day  of  appearance  coram  nobis  ubicunquey  but  after  gave  a  day  to  the  pu^ 
to  appear  ad  pned.  diem  ojfud  Westm. y  and  it  was  moved  to  amend  it;  iMit 
the  court  said,  tliat  it  bemg  in  the  writ  they  could  not  do  it  of  8™^*^ 
fevour,  but  would  rive  day  to  show  cause  why  it  should  not  be  ameoow 
ex  mmtojustUuB;  but  the  plaintiff  for  his  expedition  moved  to  quash  it 

6  Mod.  68,  Jeron  y.  Turner. 

■ 

[After  a  writ  of  error  brou^t  on  a  judgment  in  C  B,  there  was aiajj 
fadas  tested  28  November,  returnable  die  Veneris  proximo  pod  ottfi-  Smd^ 
lElarii  ubicunque  tuncjuerimus  in  Anglid^  to  show  cause  quare  ^^'^^^^^'^^'^ 
wm  haberetj  to  which  the  defendant  demurred.  It  was  held,  that  ^^ 
writs  of  sdre/adas  were  made  returnable  sometimes  at  a  day  certain,  ^ 
sometimes  on  common  ds^s ;  but  that  this  writ  returnable  on  a  day  ceitaiD 
uHcunque^  4rc.,  was  bad,  ior  it  ought  to  be  returnable  on  a  coQuaODU>y} 
if  it  be  coram  nobis  ubicunque^  tfc. 

Manning  y.  Bois,  3  Salk.  330.     Where  it  was  objected  to  a  writ  of  "^^^ 
grounded  upon  a  judgment  in  an  assise,  which  is  an  original,  that  it  oagiu  to  ha^  w» 


g^QOd  OK  waj  01  tba  other.     We«t  t.  Suttos,  3  l,i.  mjm.  853,  B54. 

A  scirefadas  returnable  vincurtque  tuncfaerii  generally,  is  good,  vithout 
limiting  it  to  England.  But,  if  made  returnable  vbicuwjw  hinc  Juarit  in 
J\dagn&  Briianaia,  it  is  b»d. 

Rax  T.  Hue  and  Mann,  1  Sin.  146.} 

If  two  nUtiii  are  returned  od  a  tdrefaaas,  this  amouDts  to  a  wanting. 
Yelr.  113:  ^CummlngT.  Derisees  of  Eden,  I  Cowea,  70;  ThompMoT.  JohnsloD, 
1  Car.  L.  R.  491.  The  retnni  of  "  not  found"  in  Indiana,  is  eimilar  to  that  of  two 
miU&,  and  two  letonu  of  "  not  fonnd"  ue  equal  to  two  nlhih.  Keanu  *.  The  State, 
4  BUckf.  188,  When  a  jodgment  is  rendered  on  the  retura  of  one  nihil  oaW,  it  niaj 
be  either  set  aside  or  reveiaed  on  error,  hot  cannot  be  reversed  or  eorrectttl  collaterally 
in  another  suit.    Hester  v.  Fortner,  9  Binn.  40.^    ■ 

Tbere  must  be  two  lataU  or  a  tare  fed  returned  upon  a  sd.fa.,  for  two 
mhUi  amount  to  a  garnishment. 

YoIt.  88 ;  and  Tide  Skia.  633,  *  *  where  it  is  aoid  to  be  the  constant  practice  of 
B.  R.,  to  sue  both  the  idrefaeita't  at  once,  in  regard  that  there  ought  to  be  a  full  lima 
between  the  date  of  the  aeeond  jci'ra  foetiu  and  the  retam  ofil.  Both;  a  nile  of  court, 
E.  5  G.  3,  OTerj  leire  faeiat,  of  whicn  notice  shall  be  giTen  to  the  defendant  oi  defend- 
ant* named  in  each  writ,  ahall  bedelirered  to  thesberOTtowhom  directed,  or  leAat  bia 
office /our  days  before  the  return  of  such  writ  ixciusiee  of  tbe  daj  on  which  such  writ  ia 

TGtumable. By  the  same  rule  efeiySnl  writ  of  idrefadai  on  wbich  a  nihi!  ahall  ba 

returned,  shall  be  delivered  to  the  sheriff,  or  left  in  his  office  lame  lime  before  the  return 

of  each  writ. Also,  every  writ  of  aiiat  mire  faeiat  shall  be  delivered  to  the  sheriff, 

or  led  in  his  otSeefoar  dajs  eiclnalve  before  the  retnm  of  sncb  writ.  Vide  Harrison's 
PraetioeofK.  B.  9&8,  &e.  ■  ■  [But  note,  thia  rule  eitenda  onlj  to  a  tcirtfatiM 
aminat  bail :  a  leirt  faeiat  in  error  needs  not  lie  in  the  office  four  days  before  (he  retam 
<^it.  Miller  v.  Yerrawaj,  3  Burr.  1733 ;  Gross  r.  Naah,  4  Burr.  3439.  But,  where 
it  is  against  hail,  it  must  lie  the  last  four  daja  before  the  return.  Forty  r,  Hermer, 
4  Tenn  R.  683.  Id  the  case  of  Obrian  t.  Fraskr,  1  Sire.  644,  it  is  said,  that  if  the 
tcire  faeiat  lies  four  days  in  the  office,  that  ia  all  which  is  required ;  that  the  aummona 
may  be  made  at  any  time  before  the  court  is  np  on  the  day  of  the  relum.  And  ao  is 
Hunt  T.  Coxe,  3  Bun.  L360.  But  in  Poole  v.  Willis,  E.  16  G.  3,  3  Term  R.  758.  n., 
proceedings  in  a  letre  faeiat  against  bail  were  set  aside,  because  the  sheriff  had  sum- 
moned the  party  on  the  return  day  after  the  rising  of  the  court ;  and  in  Webb  v.  Harvey, 
3  Term  R.  7S7,  thay  were  set  aside  on  tbe  authority  of  that  case,  because  the  bail  weta 
auDtmoned  onlyjia  hour  before  the  court  rose  on  the  return  day.]  jBut  there  is  a 
mistake  in  tbe  report  of  the  case  of  Webb  v.  Harvey,  for,  by  Ihe  affidavits  tiled,  it  ap> 
peared  that  the  bail  were  not  snmmoned  until  after  the  rising  of  the  court.  I  East  US, 
And  in  Clarka  T.  Bradsbaw,  1  Eaal  86,  itwaa  ^elanoined  to  be  the  aettled  praotioe,  that 
if  the  bail  be  summoned  any  time  before  the  riaiog  of  the  court  on  the  return  day  of  the 
writ,  it  is  aoffident}  ]|Vide  tit.  Bailin  Civil  CoMetj  and  Tidd'aPraot  1161—1163, 
(7lhed.}| 

iSThe  proper  way  of  makmg  a  return  to  a  tdn/adas  is  to  say  that  the 
defendant  has  nothing  in  the  officer's  bailiwick  by  which  he  coutd  be 
attached,  not  that  the  oefeodant  is  not  an  inhabitant  of  his  bailiwick,  and 
ic  not  found  within  the  same. 
Lee  T.  Chilton,  6  Hunf.  407^^ 

It  hath  been  adjudged,  that  in  a  td.fa.  it  is  sufGcient  tbat  Qiere  be  (a) 
fifteen  days  inclusive  Detween  tbe  teste  of  the  writ  of  the  first  sd.fa,  and 
tbe  return  of  the  second. 

Carth.  468 ;  3  Salk.  599,  pi.  7 ;  and  ride  9  Jon.  338 ;  Cio.  Eliz.  738 ;  ||3  Black.  R. 
939.11  (n)  Where  there  were  but  fourteen  days  between  the  Ude  and  return  of  the  tei. 
fa.,  the  court  held  it  aided  by  the  statute  17  Car.  3,  c.  8.   Lnlw.  96. 

But,  where  two  sd./a.  were  taken  out  with  the  same  tesk,  but  different 
returns,  the  ope  returnable  in  Qidndm.  HUl.,  and  another  Crastin.  Pur., 
though  there  were  different  returns  and  at  convwiient  distances,  yet  be- 
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(D)  The  rem  oTte  Writ  aadPioeeedmgi. 

cause  tfaey  were  actoaUy  taken  out  at  one  time^  it  was  adjod^  vnif ; 
for  thus  tne  party  would  lose  the  benefit  of  two  scLJa.  wb^  fte  1h 
gives  him. 
6  Mod.  86,  per  eur. 

[If  there  be  fifteen  days  between  the  teste  of  the  first  and  die  retsmct 
the  second  scire  facias  agaiinst  bail,  it  is  sufficient,  without  any  regaid  to  k 
number  of  days  oetween  the  teste  and  return  of  each. 

Eltiot  T.  Smith,  9  Stra.  1139. 

But,  where  there  is  only  one  scire  fadas^  the  sheriff  returning  jm^ 
and  the  proceedings  are  by  bill,  four  days  exclusiT-e  between  the  testes^ 
return  are  sufficient(a) 

Bell  T.  JseluoD,  4  Term  R.  663.]  |(a)  Sundaj  may  be  reckoned  as  one  of  lie fte 
days  which  must  elapae  between  thie  retom  of  the  seeond  writ  and  signing  ja^S"* 
Combe  t.  CoUell,  3  Bing.  169 ;  aed  Tide  6  Maal.  &  8. 133  ;  11  East,  71.f 

It  is  a  general  rule  that  the  sci,fa.  must  pursue  the  first  actioD;  e^ 

therefore  where  an  action  of  debt  was  brou^t  in  Cumberland,  and  ']^ 

ment  had  by  confession,  and  a  set.  fa,  brou^t  thereon  against  the  execi- 

tor  in  Middlesex,  this  was  held  to  be  erroneous,  though  the  confesaoo  n 

at  Westminster,  and  that  the  sci./d.  ought  to  have  been  brought  m  Cm 

berland. 

Cro.  Ja.  331 ;  YeW.  918 ;  Hob.  4,  S.  C,  Wharton  t.  Sir  Edward  Masgrave.  |1 
adre/aeioi  can  only  issae  from  the  eoait  baring  the  record  on  irhich  it  is  fomei  Oi' 
good  T.  Tbarston,  93  Pick.  110;  Boylan  ▼.  Anderson,  9  Penning.  ^99;  TfaMf- 
Carr,  1  Harr.  (N.  J.)  R.  9i.f/ 

On  a  recognisance  taken  in  B.  R.,  the  8ci.fa.  must  be  brought  in  A^ 
dlesex,  for  the  recognisances  there  are  not  obhgatoiy  by  the  caption,  but  t? 
their  being  entered  of  record  in  the  court.     So  it  is  of  debt. 

9  Salk.  600,  pi.  10. 

But  on  a  recognisance  in  C.  B.,  the  sci./a.  may  be  laid  in  the  ^^ 
where  the  caption  was,  or  in  MidcUesex  where  it  is  filed  ;  for  it  is  a  i«w« 
by  the  caption,  and  becomes  immediately  obligatory,  and  therefore  raa/l* 
brought  there ;  and  it  b  also  filed  at  Westminster,  m  C.  B.,  and  theie  r^ 
mains  of  record. 

9  Salk.  600,  pi.  10.    Bat  for  this  diversity  ride  Stil.  9 ;  All.  19;  Hob.  £95. 

[In  C.  B.,  where  the  caption  is  in  another  county,  and  enrolled  in  Mid- 
dlesex, the  scire  /ados  may  be  in  either  county ;  but  where  the  caption » 
in  Middlesex  the  scire  /ados  must  be  there. 

Follett  T.  Trill,  Barnes,  96 ;  Pickering  y.  Thompson,  Ibid.  907.] 

fi  A  scire  facias  quare  execuiio  non  may  be  issued  on  a  judgment  in  wf 
common  pleas,  although  the  record  has  been  removed  by  writ  of  error,  n 
bail  has  not  been  given. 

Boyer  ▼.  Rees,  4  WatU,  901.0^ 

Also,  though  regularly  the  first  sd,fa.  upon  a  recognisance  to  have  es^ 
cution  ought  to  be  in  the  county  where  it  was  acknowledged ;  yet, "• 
be  returned  that  he  hath  no  lands  there,  that  no  heir  can  be  found,  or  that 
the  party  is  dead,  a  tesiatem  sd.fa.  may  issue  to  any  other  comtf  wft^ 
the  party  surmiseth  that  there  are  lands. 

Cro.  Car.  313. 

It  hath  been  resolved  that  a  sd./a.^  on  a  recognisance  of  bail  taken  kJ 


York,  at  the  election  of  the  party. 

3  Lntw.  1987,  Redman  t.  WinfoTd. 

[A  sare  fadaa  sued  out  on  a  bail-piece  remaining  in  Middlesex,  must 
be  sued  out  in  Middlesex,  thou^  the  original  cause  of  action  were  in 
Ijondon. 

Bond  r.  Isaac  1  Bon.  409.    {See  1  East,  603.} 

A  scire  Jacias  to  levive  a  judgment  in  this  case,  is  a  continuance  of  the 
first  suit.  Hence,  whatever  engagements  would  be  binding  on  the  princi- 
'  pal,  ^rill  be  so  on  his  representatives.  So,  the  proceeding  on  a  scire  Jacias 
against  the  bail  shall  be  in  the  same  court  with  those  agamst  the  principal ; 
I  and  if  the  latter  be  carried  back  by  procedeiido  to  an  inferior  court,  a  scire 
J'cuAas  afterwards  removed  thereout  against  the  bail  shall  be  likewise  re- 
manded. So,  the  costs  of  a  sdre  facias  after  bankruptcy  to  revive  a  judg- 
ment recovered  before  the  bankruptcy,  relate  back  to  the  original  judgment, 
and  are  recoverable  under  the  commission. 

1  Term  R.  388 ;  Dixou  v.  Heslop,  6  Terai  R.  366 ;  Phillips  v.  Brown,  6  Term  R. 
S33. 

Where  a  scire  /ados  is  brought  in  B.  R.  upon  a  judgment  in  an  inferior 
court,  it  must  appear  by  the  wnt  itself  how  the  judgment  came  into  B.  R., 
whether  by  certiorari,  or  by  writ  of  error,  because  the  execution  is  difler- 
ent :  for  if  it  came  by  certiorari,  the  scire /iicias  must  set  forth  the  limits  of 
the  inferior  jurisdiction,  and  pray  execution  within  those  limits,  and  also 
that  the  judgment  came  in  by  certiorari.  But,  if  it  came  in  by  writ  of  er- 
ror, that  must  be  shown  likemse  in  the  scire /iicias  itself,  and  it  must  pray 
execution  generally. 
OoilUinv.  Hardisrr,3Salk.330;  1  Ld.  Raym.  216,  S.  C. 

It  was  moved  to  quash  a  saire  facias  mutre  executionem  turn,  S^c,  sued  by 
the  defendant  in  error  to  make  fiie  plaintiff  assign  his  errors,  because  the 
original  suit  in  C.  B.  was  by  bill  of  privilege,  and  the  scire  facias  ought 
therefore  to  be  returnable  on  a  day  certain,  but  this  was  maiie  returnable 
upon  a  common  return.  And  of  that  opinion  was  the  court,  because  the 
scm  facias  ought  to  be  made  returnable  according  to  the  nature  of  the 
original  suit  below  in  C.  B.  And  Trin.  11  Ann.  between  Vavasor  and 
PaHcer,  it  was  adjudged  so  by  the  court  of  B.  R.  in  the  very  same  case. 
And  the  writ  of  error  was  quashed. 

Eden  v.  Wills,  1  Ld.  Raym.  Ul. 

Where  an  executor  pleads  pleni  adrmniatrami,  and  the  plaintiff  does  not 
take  issue  upon  it,  but  takes  a  judgment  of  assets,  quatido  acdderirtt,  the 
scire  facias  on  that  judgment  must  only  pray  execution  of  such  assets  as 
have  come  to  the  executor's  hands  since  the  former  judgment;  if  it  pray 
execution  of  assets  generally,  without  confining  it  to  that  time,  it  cannot  be 
supported,  because  it  does  not  pursue  the  terms  of  the  judgment,  on  which 
it  13  founded. 

Mara  v.  Quin,  G  Term  R.  1. 

Upon  the  same  principle  a  sdre  facias  on  a  judgment  asainst  a  person 
who  has  been  twice  a  bankrupt,  under  the  stat.  6  G,  2,  c.  30,  §  9,  which 
says, "  the  fiiture  estate  and  effects  of  such  person  shall  be  liable  to  his  credi- 
tors, wUest  the  estate  shall  produce  sufficient  to  pay  15s.  in  the  pound,"  &c., 
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(B)  Plitdlia«»  to  «  &£.  A. 

ad,  if  it  do  not  trer,  that  the  bankrapt's  estate  is  |BOt|  aaffimft  top 
duce  15«.  in  the  pound. 
Gill  T.  SeriTBU,  7  Temi  IL  97. 

J  I  Declaration  in  9cirt/(icitu  bv  phuntifi  as  asaigiiees  of  a  baokiiip^oii 
^  gment  obtained  by  the  banlcnipt,  stated  that  the  plaindfis  were  ^ 
chosen  assignees,  and  that  **  on  behalf  of  A,  B,  &c.,  tusignees  as  ejmai^ 
we  have  been  informed,  &c. ;"  but  did  not  state  that  anaaagnmentc^tk^ 
bankrupt's  effects  was  made.  Held  good  on  general  demurrer;  for  ^  (xst. 
might  presume  that  such  assignment  was  made,  though  eamewMey'ti^m 
hare  been  insufficient  on  special  demurrer. 

Fletcher  t.  Pogson,  3  Barn.  9t  C.  193.| 

If  the  defendant  dies  after  a  writ  of  inquiry  executed,  and  before  Ae  i^ 
turn,  and  the  scire  facias  is  to  show  cause  why  a  new  writ  of  inquifj  skiU 
not  be  awarded,  it  shall  be  quashed ;  for  it  should  be,  to  show  cause  vtf  ik 
damages  assessed  diould  not  be  recovered. 

Goldtworthy  T.  Soatheott,  1  Wilt.  343.] 

If  there  be  a  judgment  in  debt  against  A  and  B,  one  scL  fa,  wfll  nctie 
thereon  against  the  heir  of  B,  and  another  against  A,  for  the  «i  A.  o^^» 
pursue  the  judgment,  and  that  being  joint  so  ought  the  sd^fa,  to  be,Kr 
otherwise  there  would  be  several  independent  suits. 

3  Sslk.  598,  pL  I ;  Carth.  105,  S.  C. ;  and  lide  Skin.  dS»  pi.  34* 

/fl  When  judgment  on  a  warrant  of  attorney  was  signed  in  NotPBi»f 
1827,  and  revived  by  sore  facias  m  February,  1836,  upon  which  jndpwj 
was  also  signed ;  held,  that  a  subsequent  sd.  fa.  to  revive  the  ongiw 
judgment,  not  reciting  the  original  sci.fa.  and  judgment,  was  ''^^S"'^' 1; 
though  the  writ  and  return  had  never  been  returned,  and  Uaat  the  drfeJid», 
although  outlawed,  was  entitled  to  apply  to  set  the  proceedings  aside. 

Walker  v.  Thellnson,  1  Dowl.  N.  S.  578. 

A  sci.fn.  upon  a  recognisance  of  bail  taken  in  open  court  iaK^B's 
properly  suable  in  Middlesex,  where  the  record  is,  though  all  the  wetw* 
proceedings,  which  commenced  by  original,  were  in  London.  Asdf  *•" 
hUy  that  it  could  not  be  sued  elsewhere  than  in  Middlesex^ 

Cozeter  v.  Bark,  6  East,  461.^ 

(E)  Pleadings  to  a  &t.  jFfa. 

A  s€i.fa,y  whether  considered  as  an  original  or  judicial  Writ,  is  ^^?Jl 
and  such  as  the  defendant  may  (a)  plead  to;  and  ftereibre  it  i^,b^'?| 
a  release  of  all  actions,  or  all  executions,  is  a  good  bar  to  BScLJi*  ^ 
in  a  sci.fa.  on  a  fine,  a  release  of  all  actions  is  a  good  plea  in  bar. 

Lit  S  506 ;  Co.  Lit  991.    (a)  A  man  may  plead  in  bar  or  abatemeat  to  «  '^'^tt 
well  as  to  other  actions.    The  plea  in  bar  is  always  oonclnded  by  an  exeeuiio  non, » 
other  cases  by  an  actio  non.    10  Mod.  1  Id ;  Yelv.  dl8.     [But  the  sdrefadoi  Mt^ 
action,  the  conclusion  by  an  actio  fion,  though  somewhat  mfbrmal,  will  jei  oot  ^^^^ 
tiie  plea.    Grey  t.  Jones,  3  Wils.  951.] 

0A  scire  facias  is  considered  both  as  process  and  declaration^  ^  ^ 

proper  course  to  take  advantage  of  informalities,  is,  by  demuirttf,  ^^ 

scire  facias  may  be  amended. 

Marshall  t.  Marray,  1  Scam.  93S.    See  Andress  t.  The  State^  3  Blackf.  ll<^*  ^ 
selle  T.  Godfrey,  1  Blackf.  399.ef 

But  the  defendant  cannot  re^larly,  to  a  sci.^«  to  have  execution  «^ 

judgment,  plead  that  which  mi^t  have  been  pleaded  to  the  origu^  ^ 


granted  to  him  by  the  Archbishop  of  Canterbmy,  brought  debt  against  B, 
and  had  judgment  to  recover,  and  after  the  jear  brought  a  sci.Ja.  on  the 
judgment;  the  defendant  pleaded  that  die  intestate  died  in  London,  and 
had  no  bona  notabiHa  in  direis  dioceses,  and  that  after  the  judgment  the 
Bishop  of  London  committed  administration  to  the  wife ;  upon  demurrer 
it  ^as  held,  that  this  was  8  matter  he  could  hare  pleaded  before,  and  that 
it  was  annulling  the  record,  which  is  not  sufferable, 

Cro.  Etii.  283,  Allen  t.  Andrews.  [So,  Trail  t.  Edwvds,  6  Mod.  308 ;  Earl  t. 
HintoD,  2  Stra.  739;  Shellon  t.  Hawling,  1  Wils.  338;  WhartOD  v.  Richaidion, 
S  Stnu  117G ;  Ranuden  t.  Jackson,  1  Atk.  S92 ;  Erving  t.  Peiers,  3  Tenn  R.  686;] 

il  Bay.  491,  The  State  t.  Gordon.    See  I  Binn.  67,  68,  Ctamoad  t.  Bank  of  the 
raited  Slates ;  Ibid.  989,  Hartiell  v.  Reiss ;}  ^  M'Farland  r.  Irwin,  8  Johns.  77.^ 
So,  where  in  a  sci./a.  on  a  judgment  the  defendant  pleaded  the  statute 
of  usury,  it  was  held  no  plea,  because  he  should  hare  pleaded  it  to  the 
original  action. 

Rowe  V.  BellasejB,  I  Sid.  183.  [So,  Middleloo  t.  Hill,  Cro.  Eliz.  SB8 ;  Bush  v. 
Gower,  Ca.  temp.  Hardw.  833;  3  Stra.  1043,  S.  C;  Cooke  r.  Jones,  Cowp.  737. 
From  dM  two  last  cases,  it  leems  the  conrt  will  try  to  relieve  against  the  osuiy  on  mo- 
tion.] {And  see  accordingly  1  Johns.  Rep.  533,  n.,  Wardell  t.  Eden;  3  Johns.  Rep. 
139,  Stan  r.  Schuyler ;  Ibid.  143,  King  t.  Shaw ;  Ibid.  350,  Hewitt  v.  Filch.}  g  When 
the  original  jadgment  is  erroneous,  a  judgment  on  a  leire  faetat  cannot  be  supported. 
Mills  *.  Couior,  1  Blaekf.  B.^ 

So,  if  a  ad.  fa.  be  brought  on  a  judgment  in  assize  for  the  office  of  mar- 
shal, the  defendant  cannot  plead,  that  the  plaintiff  was  an  alien  enemy,  for 
this  was  pleadable  to  the  assize ;  and  as  he  admitted  the  plaintiff  able  to 
have  judgment,  he  cannot  now  disable  him  from  having  execution. 
Salk.  9,  pi.  5;  9  Ld.  Raym.  SG3,  West  v.  Satton. 

j6To  a  sdre/adas  issued  to  revive  a  judgment,  the  only  defence  that 
can  be  made,  is  a  denial  of  the  original  judgment  altogether,  or  to  ^ow 
that  it  has  been  satisfied  since  its  rendition. 
Cardesa  t.  Humes,  5  Serg.  &.  R.  68. 

A  payment  which  might  hare  been  pleaded  in  bar  to  an  original  scire 
faciaa  to  revive  a  judgment,  cannot  be  pleaded  or  given  in  evidence  on  a 
second  scire  faatu. 
Wilson  T.  Hoist's  ezeoatoia,  1  Pet.  C.  C.  R.  441. 

To  a  sdre  fadas  to  revive  a  judgment  in  ejectment  for  the  term  and 
damages,  the  defendant  cannot   plead  a  conveyance  of  the  premises  to 
another,  by  the  lessor  of  the  plaintiff,  subsequent  to  the  judgment. 
Penn  v.  Kline,  1  Pet.  C.  C.  R.  446.g' 

But  a  diversity  is  held  between  a  sd.fa.  upon  a  judgment  in  debt  and 

in  ejectment,  and  that  in  the  last,  a  stranger  may  controvert  the  orig^al 

title,  but  ^ose  Uiat  claim  under  the  judgment  are  estopped  and  bound 

by  it. 

Salk.600;  19  Mod.  499.     ^  In  a  MM/aaai  brought  to  obtain  i 


ner  jadgment  in  ejectment,  the  defendant  cannot  controTert  the  title  determined  by  such 
judgment    Bradford  v.  Bradford,  6  Conn.  137.0' 

In  a  vnit  of  annuity  for  an  annuity  granted  to  a  seneschal  for  holding 
courts,  there  was  judgment  for  the  annuitant,  who  brouriit  a  td.fa.  for 
arrearages  incurred  afier  the  judgment ;  to  which  flie  defendant  pleaded, 
that  the  seneschal,  though  often  requested,  refused  to  hold  any  court,  and 
this  was  held  a  good  plea. 

Dyer,  377  a. 

Vol.  Vin.— 79  3  G 
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(E)  Platdingt  to  «  An.  #Vu 

Tlie  dieriff  levied  the  debt  on  the  defendant's  goods,  but  did  not  retam 

the  writ;  whereupon  the  plaintiff  brought  a  sci.ja.  against  the  defendnl 

to  show  cause  why  he  should  not  hare  execution  on  the  same  indgm.eBt; 

to  which  the  defendant  pleaded,  that  the  sheriff  had  levied  the  debt  oo  bi 

goods,  &c.,  and  this  was  held  a  good  plea. 

Golds.  170,  Foe  t.  Bolton,  Tide  tit  EaeeeuHon,  vol.  8.  |Biit  sodi  plaa  is  bad  wakm 
it  allofs  thst  tho  shoriff  nionied  the  writ.    4  Moo.  I63.| 

But,  where  to  a  $ci./a.  on  a  judgment  the  defendant  pleaded,  that  ike 
sheriff  had  levied  part  upon  a  fi^fa.^  and  that  after  it  was  agreed  between 
the  plaintiff  and  defendant,  that  the  defendant  should  pay  the  under-sheriff 
10/.  in  full  satisfaction  for  the  residue,  and  that  he  paid  it  accordiiigly ;  on 
demurrer^  the  plea  was  held  insufficient,  payment  bein^  no  plea  in  ddit 
upon  a  bill  obligatory ;  d/ortiorij  not  in  debt  upon  a  judgment  of  reoonL 

3  Ley.  U9,  Kettleby  ▼.  Hales. 

But  now  by  the  4  &  5  Ann.  c.  16,  §  12,  it  is  enacted,  "  That  where  so 
action  of  debt  shall  be  broufiht  upon  any  single  bill,  or  where  debt  or  xLfiL. 
shall  be  brought  on  any  judgment,  if  Uie  defendant  hath  paid  the  mon^, 
such  payment  may  be  pleaded  in  bar.'' 

It  seems  agreed,  that  a  general  non*tenure  is  not  a  good  plea  to  a  seLJk, 
upon  a  judgment  in  a  personal  action,  because  it  falsifies  the  sheriff's  return; 
but  that  in  a  sci.fa.  to  have  execution  of  a  iudsment  in  a  real  action,  one 
may  plead  non-tenure  against  the  return  of  the  dieiiff,  because  of  the  hig^ 
regard  the  law  has  to  the  fineehold. 

S  Roll.  Rep.  54;  Cro.  Elii.  879;  6  Mod.  134,396;  9  Ld.  Ra7iii.854;  Salk.4a,pL 
9 ;  9  Salk.  679,  pi.  7- 

But  a  special  non-tenure  may  be  pleaded  to  a  sci./a,  upon  a  judgment 
in  a  personal  action ;  as  to  a  sci.fa.  on  a  judgment  for  debt  or  damages 
against  tenant  for  years,  he  may  plead  that  he  has  only  a  tenn  for  years. 

Owen,  134 ;  3  Ley.  905. 

If  one  joint-tenant  is  returned,  he  may  plead  that  another  is  tenant  of  a 
moiety. 
3  Roll.  Rep.  54,  yide  tuprd. 

II  On  a  scire  facias  on  judgment,  defendant  having  leave  to  plead  several 
matters,  pleaaed,  1st,  payment;  2d,  that  the  jud^ent  was  fraudulaot; 
3d,  that  the  Judgment  was  on  a  warrant  of  attorney  fraudulently  obtained. 
The  court  of*^  C.  P.  refused  to  allow  the  three  pleas,  and  put  the  defendant 
to  his  election. 

Shaw  v.  Alvanley,  9  Bing.  395.g 

[If  to  a  scire  facias  against  bail  they  plead,  that  the  principal  died  before 

the  return  of  any  ca.  sa.j  a  replication  stating  a  particular  ca,  «a.,  and  that 

the  plaintiff  was  alive  at  the  return  of  that  ca.  sa.y  must  conclude  vdth  an 

averment ;  for  the  ca.  sa.  in  the  replication  is  new  matter ;  and  by  the  rules 

of  pleading,  whenever  new  matter  is  introduced,  the  other  party  must  have 

an  opportunity  of  answering  it. 

Henderson  v.  Withy,  9  Term  R.  676.  So  Pilewood  r.  Popplewell,  9  WUs.  65; 
Chandler  v.  Roberts,  Doagl.  68. 

/^To  a  scire  facias  issued  to  revive  a  judgment  rendered  by  default,  the 
defendant  may  plead  speciaUy,  for  the  protecidon  of  his  person,  a  dtscharge 
as  an  insolvent  debtor  obtained  on  the  same  day  that  the  judgment  by  de- 
fault was  rendered  against  him. 

Lloyd  V.  Ford,  7  Halst  151. 
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(£)  Pleadings  to  a  &>.  J^ 

To  scire  facias  for  the  purpose  of  reviving  a  judgment,  if  the  defendant 
plead  he  was  formerly  imprisoned  for  the  same  debt*  the  plea  is  bad  for 
want  of  showing  how  he  was  discharged. 

Ballard  v.  Aventt,  9  Hayw.  17;  S.  C.  TayL  69. 

To  a  scire  facias  against  bail  it  was  pleaded,  that  the  principal  had  been 
taken  on  a  ca.  sa.  and  had  availed  himself  of  the  act  of  1820,  for  the  relief 
of  honest  debtors,  and  had  been  discharged ;  the  plea  was  holden  bad  on 
&|enerai  demurrer,  because  it  did  not  show  the  court's  jurisdiction  in  the 
dischaj^,  nor  did  it  diow  that  it  was  during  the  continuance  of  the  act  of 
1820,  nor  did  it  specify  distinctly  the  kind  of  discharge  relied  on,  which 
under  a  ca.  sa.  might  have  been  in  two  modes ;  and  because  it  did  not 
ahow  that  the  creditor  had  notice. 

Langley  v.  Lane,  3  Hawks,  313. 

Scire  facias  to  revive  judgment,  defendant  pleads  that  he  was  formerly 
imprisoned  for  the  same  debt,  the  plea  was  holden  to  be  defective  because 
it  did  not  show  how  the  defendant  was  discharged. 

Ballard  v.  AveriU,  9  Hayw.  17;  S.  C.  1  Tayl.  69.8^ 

Judgment  on  a  scire  fouAas  cannot  give  damages  for  delay  of  execution ; 

but  if  it  does,  it  may  be  reversed  for  that,  and  affirmed  pro  residua.    But, 

when  the  jury  found  that  plaintiff  was  damimfied^  and  put  to  costs  to  6d.,  it 

was  holden  to  be  well  enough ;  for  it  is  only  meant  as  a  foundation  for  the 

costs  de  incremento.    Damages  may  mean  costs, 

Heniiqaes  v.  Dutch  West  India  Companv,  9  Str.  607;  9  Ld.  Raym.  1539;  Knox  y. 
Costello,  3  Burr.  1789.  /d  Judgment  mav  be  given  on  a  tcire  facias  for  the  amount  of 
the  original  Judgment  with  interest  to  the  date  of  the  judgment  on  the  scire  fadaa, 
BerryhiU  v.  Wills,  5  Binn.  56.^1 

id  In  an  action  of  scire  facias  y  the  plaintiff  filed  no  declaration,  and  the 
defendant  demurred  to  the  writ  of  scire  facias.  Held,  that  the  legal  effect 
was  the  same  as  if  the  demurrer  had  been  to  a  declaration,  and  the  same 
judgment  was  entered. 

People  of  Vermont  v.  The  Society  for  the  Propagation  of  the  Gospel,  Paine's  R.  659. 
See  Jackson  v.  Tamur,  18  Wend.  536. 

On  a  scire  facias j  an  order  of  court  awarding  execution  on  a  former 
judgment,  is  a  judgment  rendered  on  such  scire  facias. 

Ensworth  v.  DevenpOrt,  9  Conn.  390. 

Judgment  on  scire  facias  must  be  that  execution  on  the  original  judg- 
ment, to  which  nothing  can  be  added. 

Walton  V.  Vanderhoof,  1  Penning.  73;  Boy  Ian  v.  Anderson,  9  Penning.  599;  Tin- 
dall  V.  Carson,  1  Han.  (N.  J.)  94.    But  see  5  Binn.  56.0^ 

As  no  damages  are  recoverable  in  a  suit  upon  a  scire  facias,  so  no  costs 
were  recoverable  therein  previously  to  the  statute  of  8  fc  9  W.  3,  c.  11, 
the  third  section  of  which  enacts,  "  That  in  all  suits  upon  any  writ  or  writs 
of  scire  facias,  the  plaintiff,  obtaining  Judgment,  or  any  award  of  execu- 
tion, after  plea  pleaded,  or  demurrer  joined  therein,  shall  likewise  recover 
Ids  costs  of  suit ;  and  if  the  plaintiff  shall  become  nonsuit,  or  suiier  ft  dis- 
continuance, or  a  verdict  shall  pass  against  him,  the  defendant  shall  reco- 
ver his  costs,  and  have  execution  for  &e  same  by  ccgnas  ad  satisfadendumy 
fieri  fadaSy  or  ekgit.^^ 

tt  has  been  adjudged,  that  this  action  does  not  extend  to  executors  or 
administrators ;  therefore,  if  the  plaintiff  or  defendant  in  this  action  sue  or 
be  sued  in  that  capacity,  he  is  not  liable  to  costs. 

Bellew  T.  Aylmer,  1  Str.  188 ;  Smith  v.  Harmer,  1  Lill.  Pr.  Reg.  4^5,  Q« 
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Neither  are  any  costs  payable,  ^^here  a  writ  of  scire  Jacias  is  qnaaki 

before  plea  pleaded,  or  abated  by  plea.     As  where,  upon  a  motioD  by^ 

plaintiff  to  quash  his  own  idre  faciasy  the  defendant  insisted  upon  oosli, 

allegmg,  that  he  had  entered  an  appearance,  and  thereby  ineniTed  a- 

pense ;  it  was  determined,  that  costs  were  never  dae  in  prcx^eedings  a  a 

scire  facias  until  a  declaration  was  delivered,  and  the   defendant  id 

pleaded. 

Huer  T.  Whitebiwd,  Cms.  Pr.  C.  P.  74;  Pr.  Reg.  378,  S.  C;  Pool  t.  BnaWi 
Caik  Pr.  C.  P.  909 ;  Pr.  Reg.  378. 

So,  the  plaintiff  moved  for  leave  to  quash  a  writ  of  scire  JhaaSy  the  <k- 

fendant  having  pleaded  thereto  in  abatement,  which  was  granted  witte 

costs.     And  by  the  court:  It  is  the  same  in  a  scvre  faaas  as  in  an  adki 

where  you  plead  in  abatement,  and  the  plaintiff's  writ  is  abated,  he  pns 

no  costs.     But,  they  added,  that  if  there  had  been  no  plea  in  abatemes, 

and  the  party  had  moved  to  quash  his  own  writ,  they  would  have  made 

him  pay  costs. 

Pocklimrton  ▼.  Peck,  C.  P.  1  Stra.  638.]  (But  the  coart  of  K.  B.  has  &eaM  M 
the  platntin*  matt  pay  coets  on  qaashiDg  his  id.  fa,  after  the  defendant  has  appeani 
Pickman  t.  Robson,  1  Bam.  &  A.  486.  | 

/0The  rule  for  quashing  sci.fa,  at  the  plaintiff's  instance,  is  (Hily  ma  b 

the  first  instance ;  he  is  liable  for  costs  of  quashing  the  writ,  but  not  b 

those  of  entering  the  cassesUtr  breve, 

Oliyerton  t.  Utoar,  7  Dowl.  605.  See  Ade  ▼.  Stobba,  4  Dowl.  P.  C.  282 ;  1  H& 
<»  Wol.  590.2f 

II  As  to  the  scire  facias  on  bonds,  pursuant  to  the  33  H.  8,  c.  39,  vi 
scire  facias  to  have  execution  for  crown  debts,  see  Tidd's  Prac-  II*, 
(8th  ed.)|| 
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(A)  The  Nature  and  first  Introdaction  of  such  Process. 

(B)  In  what  cases  to  be  awarded :  and  herein, 

1.  Against  what  Permma, 

2.  7h  what  Plaea. 

3.  What  Estate  or  Interest  $haU  be  liable  to  a  Seqwstration^  ami  from  what  Time, 

(C)  Of  the  Power  and  Duty  of  the  Sequestrators. 

(D)  Sequestration,  when  determined. 


(A)  The  Nature  and  first  Introduction  of  such  Process. 

A  SEQUESTRATION  out  of  Chancery  is  grounded  on  the  return  of  the(fl) 
Serjeant  at  anns,  wherein  it  is  certified  ftat  the  defendant  hath  secreted 
Jiimself ;  and  therefore  this  process  issues,  and  giveth  authority  and  power 
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(A)  The  Nature  and  first  Introdaction  of  such  Process. 

to  the  sequestrators  (who  are  persons  of  the  plaintiflPs  own  naming)  to  en- 
ter upon  and  seize  his,  the  defendants,  real  and  personal  estate. 

(a)  There  mast  be  a  serjeant  at  arms  after  the  return  of  the  commission  of  rebellion 
before  a  sequestration  can  issue;  and  the  reason  hereof  is,  that  the  court  will  not  issue 
process  upon  the  whole  lands  and  goods  of  the  defendant,  till  one  of  its  own  officers  see 
that  the  defendant  do  totally  disappear.  Gilb.  Hist.  Ch.  77;  {1  Hen.  &  Mnn.  310, 
Hook  y.  Ross^  Vide  Preeed.  Chan.  549,  &c.  fiSee  also  1  Harr.  Chan.  191 ;  Newl. 
Ch.  Pr.  18;  Blake's  Ch.  Pr.  lOd.gf 

It  appears  that  there  were  great  struggles  between  the  common  law 
courts  and  courts  of  equity  before  this  process  came  to  be  established. 
The  former  held  that  a  court  of  cpnscience  could  only  give  remedy  in  per- 
sonaniy  and  not  in  rem{ay,  that  sequestrators  were  trespassers,  against 
whom  an  action  lay ;  and  in  the  case  of  (6J  Colston  v.  Gardener,  the  Chan- 
cellor cites  a  case,  where  they  ruled,  that  if  a  man  killed  a  sequestrator  in 
the  execution  of  such  process,  it  was  no  murder. 

Gilb.  Hist.  ch.  78 ;  Cro.  Eliz.  651,  Brograve  t.  Watts,  (a)  Mod.  259.  But  2  Mod. 
S58,  that  the  Chancellor  having  issued  such  sequestration,  it  will  be  as  binding  as  any 
other  process,  according  to  the  rules  of  the  common  law.  QOn  the  19th  of  November, 
1670,  the  House  of  Lords  ordered  a  reference  to  the  Committee  of  Privileges,  to  con- 
sider of  the  proceedings  in  Chancery,  on  sequestration  of  estates,  and  what  law  there 
was  to  warrant  such  proceedings.  See  the  Report,  and  the  opinions  of  the  judges, 
3  Swanst  309,  fioid.l     (b)Q  Chan.  Ca.  44. 

But  these  were  such  bloody  and  desperate  resolutions,  and  so  much 
against  common  justice  and  honesty,  which  requires  that  the  decrees  of 
this  court,  which  preserve  men  from  deceit,  should  not  be  rendered  illu- 
sory, that  they  could  not  long  stand ;  but  this  process  got  the  better  of 
these  resolutions  on  these  grounds:  1st,  That  the  extraordinary  jurisdiction 
might  punish  contempts  ny  the  loss  of  estate  as  well  as  imprisonment  of 
the  person,  because  that  kberhr  being  a  greater  benefit  than  property,  if 
they  had  a  power  to  commit  the  person,  they  might  take  from  him  his 
estate,  till  he  bad  answered  I\jis  contempts.  2dly,  To  say  that  a  court 
should  have  power  to  decree  about  things,  and  yet  should  have  no  juris- 
diction in  rem,  is  a  perfect  solecism  in  the  constitution  of  the  court  itself. 

Gilb.  Hist.  ch.  78 ;  S  P.  Wms.  621 ;  3  Chan.  Ca.  44. 

It  has  been  said  that  the  first  instance  of  a  sequestration  after  a  decree 
was  Sir  Thomas  Reed's  case  in  Lord  Coventry's  time,  and  that  it  was  af- 
terwards awarded  in  chancery  in  the  case  of  rfyde  v.  Pettit,  1666,  and  af- 
firmed in. parliament  ,(c)  and  by  the  Court  of  Exchequer,  Gnavas  v.  Foun- 
tain, 1687,  and  since  without  scruple.  The  doubt  formerly  was,  that 
lands  were  not  liable  to  execution  before  the  statute  Westm.  2  13  Ed.  1, 
st.  1,  c.  18. 

Chan  Ca.  93 ;  3  Chan.  Ca.  44.  ||North*s  Life  of  Lord  Guildford,  y.  ii.  p.  73. 
(c)  See  the  Decree,  Lords'  Journals,  xiii.  147;  3  Swanst.  397. || 

In  Vernon's  Reports  it  is  said,  that  sequestrations  were  first  introduced 
in  Lord  Bacon's  time,  and  then  but  sparingly  used  in  process,  and  after  a 
decree  to  sequester  the  thing  in  demand  only. 

Tern.  431. 

Sit  is  now,  however,  become  the  common  process  in  courts  of  equity, 
may  be  said  to  be  twofold ;  that  is,  it  issues  either  as  mesne  process  on 
the  defendant's  default  in  not  appearing,  or  not  answering,  after  the  whole 
process  of  contempt  hath  spent  against  him ;  or,  it  issues  as  a  judicial  pro- 
cess in  pursuance  of  a  decree,  and  to  enforce  the  performance  of  it;  and 
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it  is  die  execution  and  life  of  a  comt  of  equitjr;  and  as  k  is  tiie  frm^  ai 
long  suit  it  is  to  be  &youred,  and  in  this  case  it  is  said  to  be  aoaikkgrnsa 
an  execution  at  common  law. 
1  Fowl.  Ezeh.  Pr.  170;  1  P.  Wmi.  90a 

The  order  for  the  sequestration  after  a  decree  is,  in  the  first 


3  Br.  Ch.  R«p.  373. 

{So  of  a  sequestration  for  want  of  an  answer. 

11  Vas.  J.  43,  Bemal  t.  The  Maiqois  of  Donegal.} 

A  sequestration  shall  not  be  granted  upon  petition  (a)  nor  inittioikt  08&^  i 

(e)  Rnlee  end  Ordeie  of  Chenoerj,  193.     {h)  Harris,  Cb.  Pr.  261,  iMit  fv.  fe» 
ferance!    In  the  ease  of  Eyre  t.  Coonieee  of  Shafteabory,  2  P.  Wma.  1 10,  a  ae^as- 
tration  waa  ordered  by  Lord  Maocleafi^d  a^inat  the  Coantees  of  Sbmfit  abuij  mi 
Oainaboroufffa,  for  a  eootempi  in  marrying  an  infant,  who  waa  nnder  tike  pt uiertMB  a 
die  eoort.    Bat  upon  thia  matter  being  brought  before  the  Lorda  CommisaioBeia,  aftr 
the  remoTtl  of  Lord  Maeeleafield,  it  waa  obaenred  by  Lord  Commiasioner  Gilbert,  te 
this  contempt  waa  fiol  iwom  apon  the  Lady  Gainaboroogfa ;  whereas  an  ocd«  ki  tt- 
qneatration  in  the  caae  of  a  peer,  or  a  commitment  in  the  caae  of  a  oommon  peraoa,!!  i 
judicial  act  of  the  court,  and  therefore  mast  be  founded  upon  a  proper  affidaTit,  ask 
apprehended.    The  order  ia  the  judgment  of  the  court,  the  seqaeatration  or  eommicaetf 
ia  out  the  execution  of  it.    The  judgment  therefore  ia  to  be  founded  apon  trath,  and  ta 
npon  a  conjecture  only.    For,  if  ahe  be  examined  upon  interrogatones,  thia  wiS  ait 
make  good  the  determination  of  the  court  by  a  matter  ex  fodfaido.    Gtlb.  Eq.  B^  ITS. 
M  aequeatretion  will  not  be  granted  upon  an  unanpported  allegation  that  tbe  dewadt 
ia  waating  bia  effecta.    Spiller  y.  Spilfer,  1  Hay  w.  483.0r 

There  cannot  be  separate  sequestrations  for  debt  and  costs. 

Graves  ▼.  Fennell,  1  Iriah  Eq.  Rep.  28. 

Upon  affidavit  of  opposition  to  sequestrators,  the  Court  of  Excbqvr 
will  issue  a  writ  of  assistance. 
Graaalade  r.  Baker,  Bnnb.  168. 

It  was  once  a  question  whether  the  Court  of  Exchequer  could  gnnti 
sequestration  after  a  decree  for  a  personal  duty?    It  was  admitted,  thatk 

Erocess  for  appearance  a  sequestration  was  always  grantable  by  that  coot, 
ut  for  a  personal  duty  after  a  decree  there  were  many  instances  in  nr 
Lord  C.  ]o.  Hale's  time,  and  in  the  Lord  Montague's  time,  where  it  had 
been  denied,  and  the  precedents  that  had  been  produced  for  it  were  wA 
of  them  where  it  was  the  suit  of  the  king;  and  it  was  admitted  on  all  hauk 
that  where  the  king  was  plaintiff  it  might  be  granted.    But  by  the  opinkn 
of  Fenner,  Heath,  and  Powell,  Barons,  it  ou^t  to  be  granted;  for  thqr 
thought,  diat  if  it  might  be  granted  in  mesne  process,  where  it  did  not 
appear  whether  there  was  any  duty  or  not,  h  fortiori  after  a  decree  where 
the  duty  was  adjudged  and  ascertained.    And  it  being  always  the  practice 
of  the  Chancer}',  it  ought  much  more  in  this  court,  where  the  plaintiff  «as 
supposed  to  be  a  debtor  to  the  kin^.    And  they  thou^t  that  die  jurisdic- 
tion of  the  court  of  equity  would  be  to  little  purpose  if  the  court  had  not 
sufficient  authority  to  see  their  decrees  executed. — The  Lord  Chief  Banm 
doubted,  because  the  Lord  Chief  Baron  Hale  could  never  be  prerailed  with 
to  grant  it,  nor  the  Lord  Montague,  to  whose  learning,  he  said,  he  must 
greatly  subscribe.— -But  by  the  opmion  of  the  other  three  it  was  granted. 
Gnavaa  t.  Fountain,  9  Fraem.  99.] 

^  It  must  appear  that  the  party  cannot  be  arrested,  before  pennission  to 
execute  a  sequestration  can  be  given. 
Mellifant  y.  Whitney,  1  Hayea  k  J.  319. 
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(B)  When  to  be  awarded.    (jSgaifiat  whom.) 

An  attachment  against  the  defendant  for  the  non-payment  of  money,  and 

questration  against  the  defendant's  property  for  the  same  cause,  both  may 
'be  kept  up ;  the  court  allowing  a  double  execution  subject  to  its  discretion. 

Crone  y.  O'Dell,  3  Moll.  344. 
^       Upon  a  decree  for  dower,  there  can  be  no  sequestration  of  two-thirds 
to  satisfy  the  claim  for  rents  and  profits  of  the  dower. 

H.  K.  Chase's  case,  1  Bland,  STd.^r 

(B)  In  what  Cases  to  be  awarded :  And  herein, 
I,  Jgaiwt  what  Penantt 

A  SEQUESTBATioN  Tusi  is  the  first  process  against  a  peer  or  member  of  the 
'    House  of  Commons. 

'         3  P.  Wms.  385.^-^A  sequestration  srranted  against  an  infant  peer.    3  Chan.  Ca. 

I     163.         That  formerly  an  attachment  lay.    Comb.  63. ^That  it  must  be  founded 

upon  a  proper  affidavit,  being  a  judicial  act  of  the  court.  Gilb.  Eq.  Rep.  178.  UQiMere, 
Tirhether  it  le  regular  to  issue  a  sequestration  against  the  property  of  a  party  who  is  in 
the  Fleet,  under  process  from  the  Common  Pleas,  and  is  aetained  also  under  an  attach- 
ment from  Chancery,  but  who  has  not  been  brought  up  by  habea$  corpus  to  the  bar  of 
the  court,  in  order  to  be  turned  over  to  the  warden.  Const  y.  Barr,  3  Ku8sell*s  R.  161. 
The  irregularity  of  a  secjuestration  is  waived,  if  the  party  against  whom  it  is  issued 

r'yes  the  sequestrators  directions  how  to  deal  with  his  property.    Ibid.;  and  see  S.  C, 
Sim.  &  Stu.  453.11 

A  sequestration  is  also  the  first  process  against  the  menial  servant  of  a 
peer,  within  the  words  and  meaning  of  the  statute  12  &  13  W.  3,  c.  3,  for 
that  otherwise  such  servant  would  have  greater  privilege  than  hi^  lord. 

9  P.  Wms.  535.     [Vide  Stat  10  G.  3,  c.  50.] 

If  there  he  a  sequestration  rnsi  against  a  peer  for  want  of  an  answer,  and 
the  peer  put  in  an  answer,  that  is  msufficient,  yet  the  order  for  a  seques- 
tration shsul  not  be  absolute,  but  a  new  sequestration  nisi. 

2  P.  Wms.  385. 

[If  before  a  sequestration  is  awarded,  the  defendant  shall  have  conveyed 
his  land  by  covin,  the  sequestration  shall  be  awarded  a^inst  the  defendant 
and  his  assigns,  and  the  person  to  whom  the  land  is  assigned  may  be  taken 
upon  the  sequestration. 

9  Ch.  Ca.  44.] 

/i  A  lyceum,  incorporated  "  for  the  promotion  of  intellectual  and  moral 
improvement,"  with  power  to  have  a  cabinet  of  natural  history,  library, 
&c.,  and  the  whole  to  be  devoted  to  literature,  science,  and  the  arts,  is  hot 
a  corporation  subject  to  sequestration  under  the  statute  relating  to  pro- 
ceedings against  corporations  in  equity. 

In  the  Matter  of  the  Brooklyn  Lyceum,  3  Edw.  39*3. 

A  sequestration  may  be  issued  against  a  defendant  who  is  in  contempt 
for  not  putting  in  an  examination  to  interrogatories  before  the  Master. 
Lubton  T.  Hescott,  1  Sim.  &  Stu.  374. 

A  sequestration  is  the  proper  remedy  when  the  defendant  obstinately  lies 
in  prison  to  save  his  estate,  or  exhausts  it  in  paying  other  creditors  to  the 
injury  of  the  plaintiff. 

Ro88  T.  CoWille,  3  Call,  382. 

When  the  defendant  is  about  to  remove,  in  order  to  avoid  a  decree 
which  he  expects  to  be  made  against  him,  a  sequestration  may  be  issued. 
Anonym.  1  Hayw,  347.gf 
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(B)  WlwB  to  b«  awudea.    (IFWliV^pcH^  fiAe.) 

9.  Th  wkglPiaut. 

NotwithsUnding  the  superintendent  power  of  the  couits  in  tlus  kisg^ 
oTer  those  in  Ireland,  ana  what  is  said  in  some  of  our  books,  it  see^« 
be  now  the  better  opinion,  that  the  Court  of  Chanceiy  hexe  cannot  awsd 
a  sequestration  against  lands  in  Ireland. 

Vera.  76;  S  Cbaa.  Ca.  189;  S  P.  Wma.  S6K 

It  was  said  that  such  process  had  been  awarded  to  the  Governor  cf 
North  Carolina ;  but  herein  it  was  doubted,  whether  such  scqaeAseam 
diould  not  be  directed  by  the  king  in  council,  where  alone  an  appeal  &a 
from  the  decrees  in  the  plantations. 

ap.WBt.a6i. 

[Where  a  defendant  is  out  of  the  reach  of  the  court,  and  cannot  be  wait 

to  appear,  it  amounts  to  the  same  thing  as  if  the  plaintifl*  had   taken  o^ 

process  for  want  of  an  appearance,  and  carried  it  throu^  the  ^wfaole  liae 

of  process  to  a  sequestration.    And  therefore  where  a  bui  for  an  accoia 

is  nled  against  two  partners,  one  of  whom  is  out  of  the  Idngdom^  the  ccmA 

will  decree  an  account  to  be  taken,  and  that  the  whole  which  appears  l» 

be  due  shall  be  paid  by*  the  defendant  partner,  who  is  broo^t  to  a 

hearing. 
DmrweDt  t.  Walton,  9  Atk.  610.] 


3.  Wkai  EtMU  or  InUrtd  tkaU  ht  Hahk  to  «  Sequeohraiion^  and  from  voiai 

Copyholds  may  be  sequestered,  though  not  extendible  at  common  hm 
or  the  statute  of  Westm.  2,  (13  Ed.  st  1,)  for  courts  of  equity  hare  pota- 
totem  extraardm'  et  ahiolutam.     But  it  seems  a  doubt  whether  such  a  se- 

auestration  can  be  reyived  against  the  heir  of  the  copyholder,  for  if  ^ 
liould,  the  heir  would  possibly  not  take  up  those  lands ;  and  then  the  lofd 
would  be  without  a  tenant. 

9  Chan.  Ca.  46.    Vide  1  Bern.  431.    gSee  Coalaton  ▼.  Gardiner,  3  Swvaifc.  99; 
Marqais  of  CaimartheD  t.  Hawson,  Ibid.  994.| 

[Where  lands  of  the  husband,  out  of  which  an  annuity  to  the  wife  is- 
sued, were  sequestered,  the  husband  dying,  the  sequestration  was  dis- 
charged as  to  the  annuity. 

1  Ch.  R.  947. 

If  a  prebendary  has  a  distinct  corpse,  or  estate  incident  to  his  prebei^ 
it  may  be  sequestered :  but,  where  he  is  only  a  member  of  the  booy  aggre- 
gate, and  the  inheritance  is  in  the  dean  and  chapter,  there  cannot  be  a 
sequestration. 

Mosely  t.  Warbnrton,  I  Salk.  390.] 

A  sequestration  out  of  Chancery  is  more  effectual  than  an  execution  br 
fieri  Judas  at  law ;  for,  a  sequestration  may  be  against  the  goods,  thougji 
the  party  is  in  custody  upon  the  attachment ;  whereas  at  law,  if  a  aqmas  ai 
satis/hctendum  is  executed,  there  can  be  no  fi»/ii»  issued. 

Ca.  Talb.  999. 

[But  no  sequestration  lies  until  the  time  for  the  return  of  the  attachment, 
upon  which  the  body  was  taken,  is  out. 
Martin  t.  Kerridga,  3  P.  Wmt.  940.] 

||Choses  in  action,  as  stock,  debts,  &c.,  it  seems,  cannot  be  sequestered. 
But  a  pension  granted  to  a  party  and  his  assigns  is  not  a  chose  in  action  but 
a  grant,  and  sequestrators  may  receive  it ;  it  is  distin^ishable  finom  an  ofr 
cer's  half-pay,  which,  on  principles  of  public  policy,  is  not  assignable ;  and 
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(B)  When  to  be  awanied.    {Whai  Ptoperty  liable.) 

9l,  paxtj  holding  money  daimed  by  tiie  person  against  whom  the  sequestra- 
tion issued,  as^  also  by  a  citianger,  was  ordered  to  pay  the  sum  into  court. 

Dundas  y.  Dutens,  1  Yes.  jun.  196;  Simmonds  t.  Kinnaird,  4  Ves.  735;  Maeardiy 
T.  iGoold,  1  Ball.  I(  B.  887 ;  FrancUia  t,  Oolhoaii,  3  Swanst  97f6 ;  and  see  Johnaoii  t. 
Ghippindall,  3  Sim.  R.  55.0 

iSChoses  in  action  are  subject  to  the  process  of  sequestration.  In  a 
clear  case,  a  sequesiiation  may  be  made  efiective  in  respect  of  choses  in 
action  by  an  order  only,  or  a  voluntary  payment  may  be  protected ;  in 
other  cases,  it  may  be  necessary  to  resort  to  an  action  or  suit  under  the  di- 
rection of  the  court. 

WilsoB  T.  Metcalfe,  1  Bear.  363.^ 

Where  the  sequestrators  seize  the  real  estate  of  the  party,  any  tenant  or 
other  person  who  claims  title  to  the  estate  so  sequestered,  either  by  mort- 
gage, judgment,  lease,  or  otherwise,  who  hath  a  tkle  paramount  to  the  se- 
Suestration,  shall  not  be  obliged  to  bring  a  bill  to  contest  such  title,  but  he 
tiall  be  let  in  to  contest  it  in  a  summary  way. 

g Vide  Walker  t.  Bell,  3  Madd.  31.g  {Aod  this  ia  iha  omly  way  in  wfaieh  the  party 
can  claim,  thou grh  by  an  adrerse  title.  It  is  a  contempt  of  the  court  to  disturb  aequea- 
tnrton  by  bringing  an  ejectment  against  them  without  leave.  9  Ves.  J.  336,  338,  Aa- 
gel  T.  Smith.} 

He  may  more  by  his  counsel  as  of  course  to  be  examined  pro  irUeresse 
sfio;  and  in  this  case  the  plaintifT  is  to  exhibit  interrogatories  in  order  to 
examine  him  for  a  discoveiy  of  his  title  to  the  estate,  and  he  must  be  ex- 
amined upon  such  interrogatories  accordingly;  and  the  Master  must  state 
the  matter  to  the  court,  and  the  parties  may  enter  into  proof  touching  the 
title  to  ttie  estate  in  question ;  and  when  the  Master  hath  stated  the  whole 
matter,  Ibe  couit  proceeds  to  give  judgment  therein  upon  the  report;  and 
if  it  appears  that  ^e  party  who  is  examined  pro  interesse  sua  bath  a  plain 
title  tQ  the  estate,  and  is  not  affected  with  the  sequestration,  then  it  is  to  be 
diBchaiged  as  against  htm  with  or  wi&out  costs,  as  the  court  shall  deter- 
mine upon  ttie  circumstances  of  the  ease,  and  so  vice  versd. 

Oilb.  Hist  di.  60 ;  1  Yes.  186.  ||l%eTe  can  be  no  examination  pro  interWk  wo  till 
the  aequeatraton  hare  made  the  Tetom.  Pelham  ▼.  Dudiess  of  Newcastle,  3  Swanst. 
aao,  note.  The  Master  cannot  inqniie  without  an  order.  Ibid.  311.  The  examina- 
tion is  coneluaiye  if  not  replied  to.  Ibid.  An  ecder  for  ktvwe  to  exhibit  interro^toiiea, 
to  falsify  the  examination^ro  inUrust  nie«  is  obtained  by  a  motion  of  coarse*  Ibid.  306.|| 
Vide  Cum.  Rep.  713;  1  P.  Wms.  308. 

{A  person  clauning  title  to  goods  seized  under  a  sequestndion,  obtained 

an  order,  that  the  pc^  prosecuting  ttie  sequestration  inig^t  exhibit  inters 

rogatories  against  him,  to  examine  nim  pro  iideresse  suo^  and  in  the  metD 

time  that  the  goods  might  be  restored  to  him  on  his  giving  security. 

Martin  t.  Willis,  May  10, 1745,  in  Scaec. ;  1  Fowl.  Exoheq.  Pr.  188.  N.  B.  This 
order  was  directed  to  be  made  by  the  court  similar  to  that  in  Mackenzie  v.  The  Marquia 
of  Powia,  6th  JaAy,  1739,  which  was  aettled  by  the  court;  Band  Tide  8  Ball,  U 
B.  66.0 

Papers  had  been  deiirered  out  seT^ral  years,  for  the  purpose  of  being 
examined,  and  an  order  had  been  made,  that  they  should  be  restored.  Ap- 
plication had  been  made  for  the  i:ietam,  and  refused.  The  order  had  been 
served  personally,  but  no  writ  of  execution  of  the  order  had  been  served 
or  sued  out.  It  was  moved  fi>r  a  sequestration  nm,  and  the  rule  was 
flxanted  as  of  course. 

3  Br.  Ch.  R.  434.] 

The  sequestration  binds  from  the  time  of  awarding  the  commission,  and 
Vol.  Vin.— 80 
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not  from  the  time  of  executing  it  and  its  being  laid  on  by  the 

only ;  for  if  that  should  be  admitted,  then  the  inferior  officer  would  ban 

ligandi  ei  non  ligandi  poUstatem. 

Vero.  58.    |Soe  Crofti  ▼.  Oldfield,  3  Swmnst.  S78.|    {See  4  Bdst,  583,  537,  Vrnpt 
T.  Drawe.} 

II  And  the  sequestration  is  not  affected  by  the  statute  of  frauds,  and  there- 
fore is  like  an  execution  at  common  law,  which  bound  from  the  lesle. 

Payne  r.  Drewe,  4  Eaat,  5513. 

But  if  the  party  at  whose  prayer  the  sequestration  issues  take  no  measoie 

to  compel  its  execution  in  due  time,  and  the  sequestrators  never  in  hsi 

possess  themselves  of  the  goods,  the  party  issuing  it  loses  the  advanb^ 

of  it  by  his  laches.     And  if  a  fi-fa.  against  the  goods  of  the  defendaDft  m 

Chancery  b  delivered  to  the  sheriff  after  the  sequestration  has  been  sufiered 

to  remain  dormant  for  a  considerable  time  (as  eighteen  months)  without 

being  laid  on,  and  the  sheriff  on  seizing  under  the  fi-fa*  is  informed  of 

the  sequestration,  still  he  is  bound  to  levy ;  and  if  he  returns  vuUa  boma^  be 

is  liable  to  an  action  for  a  false  return. 

The  doctrine  of  this  case  appears  confimied  by  a  case  in  Chancery  de»ded  ai  Ab 
•ame  period.    Angel  y.  Smith,  9  Yes.  336. 

When  the  seouestrator,  however,  is  in  possession^  he  cannot  be  disturbed 
without  leave  of  the  court. 
9  Yes.  336;  Brooks  y.  Greathed,  1  Ja.  &  W.  178.| 

(C)  Of  the  Power  and  Duty  of  the  Seqnestratora. 

The  sequestrators  are  officers  of  the  court,  and  as  such  are  amenable  t> 
the  court,  and  are  to  act  from  time  to  time  in  the  execution  of  their  ofEce 
as  the  court  shall  direct.  They  are  to  account  for  what  comes  to  thor 
hands,  and  are  to  bring  the  money  into  court  as  the  court  shaU  direct,  to  be 
put  out  at  interest  or  otherwise,  as  shall  be  found  necessary.  But  this  mo- 
ney is  not  usually  paid  to  the  plaintiff,  but  is  to  remain  in  court  till  the  de- 
fendant^th  appeared  or  answered  and  cleared  his  contempt,  and  then  what- 
soever nath  been  seized  shall  be  accounted  for  and  paid  over  to  him.  Hov- 
ever,  the  court  have  the  whole  under  their  power,  and  may  do  therein  as  they 
please,  and  as  shaU  be  most  agreeable  to  the  justice  and  equity  of  the  case. 

The  plaintiff's  counsel  may  move  and  obtam  an  order  for  &e  tenants  to 
attorn  and  pay  their  rents  to  the  sequestrators,  or  for  the  sequestrators  to 
sell  V}  and  dispose  of  the  goods  of  the  party,  and  to  keep  the  money  in  thor 
hands,  or  to  bring  it  into  court,  as  shall  be  most  advisable  and  discretionary, 
and  fitting  for  the  court  to  do. 

>}  See  9  Yes.  J.  S08,  Mitchell  y.  Draper.} 

[A  sequestrator  is  not  entitled  to  any  stated  fee ;  nor  can  he  call  npoa 
the  plaintiff  for  any  fee,  before  he  has  made  a  return  of  what  he  has  seuEed 
under  the  sequestration. 

Wood  T.  Freeman,  2  Atk.  543 ;  Hawkins  y.  Crook,  3  Atk.  594.] 

Sequestrators  on  mesne  process  are  accountable  for  all  the  profits,  and 

can  retain  only  so  far  as  to  satisfy  for  contempt. 
Yem.348. 

If  sequestrators,  having  power  to  sell  timber,  dispose  of  7000/.  worth, 
and  only  bring  2000/.  to  account,  they,  as  officers  and  agents  of  the  court, 
are  responsible,  and  not  the  plaintiff. 

Vem.  161. 
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(C)  Power  and  Daty  of  Seqaestratore. 

!  A  sequestration  is  in  nature  of  a  levari  at  common  law,  and  the  party 

I       sequestering  has  neither  jus  ad  rem  vel  in  re;  the  legal  estate  of  the  pre- 
mises remaming  in  every  respect  as  before. 
\  1  P.  Wms.  307. 

Sequestraton^  being  in  possession  of  a  great  house  in  St.  James's  Square, 
^  which  was  the  defenaant's  for  life,  the  court  ordered  that  the  Master  allow 
B      a  tenant  for  the  house,  and  the  sequestrators  to  make  a  lease,  and  the  tenant 

to  enjoy  it 
f:  3  Ch.  Rep.  87. 

I  II  Where  A  was  tenant  of  premises  under  a  lease  from  Bf,  and  a  seques- 

i  tration  issued  against  B,  and  A  signed  an  attornment  agreeing  to  hold  as 
\  tenant  to  the  sequestrators:  it  was  held,  in  an  action  for  use  and  occupa- 
I  tion  brought  by  the  sequestrators  against  A,  first,  that  this  instrument  re- 
I  quired  an  agreement  stamp ;  and  second,  that  A,  not  having  received  pos- 
session fi'om  the  sequestrators,  migBt  dispute  their  title ;  (a)  and  that  the 
)  lease  not  being  proved  to  be  surrendered,  was  an  answer  to  the  action. 
And  as  the  sequestrators  had  no  legal  title  to  the  rent,  qa.  whether  they 
,       could  have  maintained  the  action  independently  of  the  lease  ?(&) 

Cornish  v.  Searell,  8  Barn.  &.  C.  471.  {d\  See  6  Taunt  203;  1  Bingr.  38.  (5)  Se- 
quettratoTS  on  mesne  process  will  not  be  oraered  by  the  Court  of  Chancery  to  make 
leases.  3  Swanst.  306,  note;  but  alitar  ander  a  sequestration  for  non-payment  of 
money.    Ibid.  304. g 

It  was  moved,  that  the  irregularity  of  a  sequestration  might  be  referred  to 
the  deputy,  which  was  taken  out  against  the  defendant  for  not  appearing, 
by  reason  of  its  being  taken  out  sooner  than  by  the  course  of  the  court  it 
^       could,  and  yet  the  sequestrators  had  taken  the  ^oods  off  the  premises,  and 
'       threatened  to  sell  them:  the  Chief  Baron  said,  that  as  to  the  carrying  the 
'       goods  off  the  premises,  it  was  clear  the  sequestrators  could  do  that,  because 
a  sequestration  upon  mesne  process  answers  to  a  distringas  at  law.     But 
'       however,  as  to  the  selling  them,  the  court  agreed  to  the  present  case  it 
could  not  be  lawful,  and  said  it  had  lately  been  settled  on  debate ;  ^d  ob- 
served further,  that  courts  of  equity  coula  not  authorize  sequestratorato  sell 
goods  even  upon  a  decree  until  Lord  Stamford's  act,  which  makes  decrees 
m  this  respect  equivalent  to  a  judgment.     And  even  now,  the  counsel  said, 
sequestrators  cannot  sell  but  by  leave  of  the  court :  however,  the  court  said, 
this  was  a  matter  proper  for  them  to  consider  upon  another  occasion,  and 
therefore  only  referred  the  irregularity  of  the  sequestration  as  to  the  point 
of  time  to  the  deputy. 

Desbrongh  t.  Crombie,  Barnard.  Kep.  213,  in  Seaee,  [This  case  is  also  reported  by 
Banbury,  page  373,  under  the  name  of  Desbrow  y.  Crommie,  but  the  statement  of  facts, 
as  well  as  the  language  of  the  court,  is  different.  It  is  as  follows : — A  sequestration 
issaed  aeainst  the  defendant /or  want  of  an  answer ;  the  sequestrators  entered  the  de- 
fendants^ house,  and  remoYed  all  the  goods  to  the  Talue  of  seventy  pounds  at  least, 
though  the  thing  in  demand  by  the  bill  was  little  more.  It  was  moved  to  have  restitution 
of  the  goods,  in  regard  the  removal  of  them  was  not  in  the  power  of  the  sequestrators  with- 
out a  particular  order  of  the  coart  for  that  purpose.  And  per  curiam^ — ^There  is  a  differ- 
ence between  a  sequestration  for  want  of  an  appearance,  and  for  want  of  an  answer. 
Even  in  the  first  case,  it  is  to  be  looked  upon  as  a  diatringaa  in  ir^niium  at  law ;  and 
the  distress  there  ought  to  be  only  at  first  nothing,  then  increasing  by  degrees,*  as  the 
court  directs,  in  order  to  compel  an  appearance :  so  the  sequestrators  ought  in  the  first 
case,  after  seizure  of  some  goods,  to  apply  to  the  court  for  further  directions  for  seizure, 


*rA  distress,  where  there  is  nothing  seized,  and  a  gradual  inereate  of  that  nothings 
should  appear  to  common  understandings  rather  extraordinaiy.] 
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iu  Older  to  oompal  to  appeumiiee.  Bat»  in  the  eeeoiid  eoMi  the  leqiiei 
power  to  remove  eny  goods*  niech  leee  to  eell ;  for  the  ^oods  are  only  to  be  letaiaei  a 
AAlare  of  a  pledge  to  answer  the  contempt;  and  the  plaintiffreceiTes  no  iiiiary  by  dli, 
for  he  may  set  (^wn  his  caase«  and  his  bill  may  be  taken  pro  cor/tam.  And  in  thae  «■ 
the  seqaeetrators  had  a  day  given  to  show  oaose  why  an  attachoMitt  aho«M  notp 
against  them.] 

|It  would  seem  that  seqnefltnrtors  may  justify  breakiiig  doors  in  exeealBi 
of  their  oflBce,  by  analogy  to  the  proceedings  uader  a  corannanott  of  le- 
bellion,  but  that  they  have  not  a  n^t  to  seize  books  and  papers  of  a 
poration. 

Lewlea  v.  Ma^br  of  Golehesterv  9  Mer.  R.  99a.| 
[It  was  moved  to  sell  goods  taken  on  a  sequesbation  upon 
but  Lord  Thurlow  refused  the  motion,  a  sequestration  up<m 
being  only  to  found  ike  further  process  of  turing  the  bill  pr&  cot^ 
Hales  V.  Shafto,  3  Br.  Ch.  79.]    (See  p.  «97.| 

The  defendant  was  prosecuted  to  seauestration  for  want  of  an  answer ;  and 
the  sequestrators  bavins  taken  eleven  nogsheads  of  cider  and  oflier  pe7isfca> 
ble  commodities,  the  plaintifT  petitioned  to  hare  them  sold.  But  the  coot 
refused  to  do  it,  until  the  heanng  of  the  cause,  and  ordered  the  petitioD  tB 
come  on  at  the  same  time  with  the  cause.  And  now  they  eame  cm  to  be 
heard  together,  and  the  bill  was  taken  pro  confesso  against  the  defendant; 
and  the  cider  and  other  perishable  eoods  were  ordered  to  be  sdd  iij 
auction,  and  the  money  to  be  paid  mto  the  Bank,  subject  to  the  fuitkr 
order  of  the  court. 

Wilcocks  T.  Wilcocks,  AmbU  421«  at  the  Rolls. 

A  sequestration  partakes  not  of  the  nature  of  a./2m/acias,  but  of  a  wii 
of  extent  on  a  recognisance  or  dutringasy  vesting  no  nght  in  the  party,  be- 
cause the  execution  is  not  complete,  but  a  further  act  of  the  court  necesaiy; 
which  whether  by  process  or  order  makes  no  diflerence :  and  that  fiuther 
act  is,  that  ailer  seizure  by  the  commissioners  of  the  goods  and  profits  of 
the  lands,  and  return  to  the  court,  the  party  must  apply  to  the  court  tokan 
an  account  of  the  sequestration  taken,  ana  an  oraer  made  for  sale  of  the 
goods  towards  satisfaction  of  the  duty  decreed  him,  without  which  he  can- 
not have  it.  For  the  writ  of  sequestration  does  not  require  the  sequestratas 
to  levy  to  the  use  of  the  plaintifl,  but  only  to  detain  and  keep  in  Uieir  hands 
until  me  sum  is  duly  paid,  the  contempts  cleared,  and  the  court  make  fo^ 
ther  order  to  the  contrary.  It  is  not  of  a  great  many  years'  standing,  that 
the  court  has  ordered  goods  to  be  sold  to  satisfy  payment  after  a  decrm; 
but  it  is  very  lately,  that  the  court  has  ordered  it  for  a  collateral  conteispt 
in  proceeding  btfore  a  dgcree ;  which  that  court  now  does  in  aid  of  its  pro- 
eeedings. 

1  Ves.  183, 184,  per  Lord  Hardwicke. 

Where  there  had  be«i  an  order  for  payment  of  monej,  and  the  party  wis 
in  contempt  for  non-payment,  and  a  sequestration  had  issed,  and  the  goods 
were  taken ;  the  sequestrators  were  ordered  to  sell  the  goods. 

CaTil  ▼.  Smith,  3  Br.  Oh.  Rep.  362;  OS.  C.  iiom.  Cadeli  t.  Smith,  S  Swanet  3084 

Upon  a  commission  of  sequestration,  &e  conunis^oners  sequestered  some 
Uve  cattle,  which  not  being  sufficient  to  answer  the  debt,  it  was  moved  yi> 
sell.  But  the  motion  was  denied,  because  the  commissioners  had  not  le- 
turned  the  commission.  But  when  that  was  done,  and  it  appeared  what 
they  had  sequestered,  and  the  value  as  to  so  much  in  part  of  me  ddt,ttai 
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(C)  Power  and  Duty  of  SwfsntntoriB. 

for  the  reBiamder,  a  new  sequestration  should  issae,  and  a  vendUiom  e3> 

ponas  to  seU  the  goods  sequestered  upon  die  first.(a) 

Yarroth  t.  Seys,  Banb.  33.  ((a)  TIm  aathorities  ms  to  sellmg  goods  takon  mi  a 
sequestration  on  mesne  process  appear  to  be  at  rariance.  In  Shaw  t.  Wrighti  3  Yes. 
d3»  th»  Lord  Chancellor  said,  he  **  should  not  have  much  difficulty  in  sellinff  perishable 
comoiodities,  or  the  natural  produce  of  a  farm  ;*'  but  in  that  case  no  saleable  goods 
-were  taken.  In  Sinmions  ▼.  Lord  Kinnaird,  4  Ves.  735,  the  question  was  discussed 
but  not  decided.  In  Knight  t.  Yoang,  3  Yes.  &  Bea.  184,  Lord  EMon,  C,  refosed 
the  sale;  aqd  Tide  1  Dick.  335;  3  Dick.  633;  Walker  t.  Bell,  3  Madd.  R.  31,  where 
the  principal  eases  are  cited.  Sequestrators  on  a  decretal  order  have  the  same  power 
to  sell  as  on  a  final  decree.    Cadell  y.  Smith,  3  Swanst  308. || 

The  act  of  6  G.  2,  c.  25,  empowers  the  plaintiflfto  go  on,  as  well  upon 
a  sequestration  for  not  appearing,  as  upon  a  sequestration  for  not  complying 
^th  a  decree,  which  could  not  be  done  in  equity  until  then ;  for  accord* 
ing  to  the  first  section  of  that  act,  where  a  person  does  not  enter  an  ap- 
pearance within  the  usual  time  after  a  subpcena  issues,  and  there  is  just 
f  round  to  believe,  supported  by  affidavit,  that  he  is  gone  out  of  the  kmg- 
om  to  avoid  the  process,  the  court  out  of  which  the  process  issues  is  to 
appoint  a  day  for  his  appearance,  to  be  inserted  in  the  London  Gazette, 
and  published  on  the  Lord's  Day  in  the  parish  church  of  the  defendant : 
and  a  copy  of  the  order  of  the  court  is  to  be  posted  up  in  some  public 
place  at  the  Royal  Exchange  in  London,  if  such  order  be  made  by  the 
Court  of  Chancery,  Court  of  Exchequer,  or  Court  of  the  Duchjr  Chamber 
of  Lancaster ;  but,  if  by  any  of  the  courts  of  equity  of  the  Counties  Palatine 
of  Chester,  Lancaster,  and  Durham,  or  of  the  Great  Sessions  in  Wales, 
then  in  some  public  place  in  some  market-town  within  the  jurisdiction  of 
any  such  court,  nearest  to  the  place  of  the  defendant's  usual  abode,  if  with- 
in the  jurisdiction ;  and  on  the  defendant's  not  appearing  within  the  time 
limited  by  the  court,  the  court  may  order  the  plaintiff's  bill  to  be  taken 
pro  amfessOy  and  make  such  decree  thereupon  as  they  shall  think  just,  and 
to  enforce  it,  may  order  the  defendant's  estate  or  effects  to  be  sequestered, 
and  the  plaintiff  to  be  satisfied  his  demand  out  of  the  estate  and  effects  so 
sequestered,  he  first  giving  security  to  abide  such  order  touching  the 
restitution  tiiereof  as  the  court  may  make,  upon  the  defendant's  appearing 
to  defend  tlie  suit,  and  paying  such  costs  as  the  court  may  order ;  but  in 
default  of  such  security  being  riven  by  the  plaintiff,  the  court  shall  order 
the  estate  and  effects  sequesterea  to  remain  under  their  direction,  either  by 
appointing  a  receiver,  or  otherwise,  until  the  defendant  shall  appear  to 
defend  the  suit,  and  pay  such  costs  to  the  plaintiff  as  the  court  shall  think 
reasonable,  or  until  such  order  shall  be  made  therein  as  the  court  shall 
think  just. 

Altnough  a  sequestration  issue  only  as  mesne  process  to  compel  an  an- 
swer, yet,  if  there  is  any  duty  to  be  performed,  it  shall  remain  notwift- 
stan<Ung  the  defendant  offers  to  pay  the  costs  of  the  contempt. 
Maynard  v.  Pomfret,  3  Atk.  468. 

The  court  cannot  make  an  order  under  a  sequestration  to  sell  a  subject, 

which  passes  by  title  and  not  by  delivery. 

Shaw  ▼.  Wright,  3  Yes.  jan.  33.1  {See  4  Ves.  J.  735,  Simmonds  v.  Lord  Kinnaird ; 
1  Dick.  107,  Satton  v.  Stone.}     B  Vide  p.  S36,  as  to  ordering  a  sale.|| 

Lands  were  decreed  to  be  liable  to  5000/.  per  arm.  for  the  life  of  A., 
and  a  sequestration  and  injunction  for  the  possession  to  that  purpose  ;  the 
defendant  against  the  injunction  enters  upon  the  lands,  and  receives  Ae 
profits  to  the  value  of  1972/.,  and  thereupon  was  decreed  to  pay  it ;  and 
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(D)  Seqiwetntioo,  wfam  d«lcniuiied. 

aftor  the  death  of  A  it  was  decreed,  that  the  sequestration  diould 
against  the  defendant  for  the  payment  of  that  monej :  and  now  the  it- 
fendant  moved  to  have  liberty  to  rell  timber  to  raise  money  for  his  safaas- 
ence,  aUegins,  that  the  sequestrators  had  only  the  possession  awl  6e 
perception  of  the  annual  profits  b^  the  course  of  the  court,  and  iheiefae 
It  could  be  no  prejudice  to  have  this  granted  :  But  Sir  H.  Grimston,  Jbs- 
ter  of  the  Rolls,  refused.  For  1st,  'Hiis  invades  the  decree  which  kk 
the  quiet  possession,  which  will  be  disturbed  if  the  defendant  entcR  it 
cut  down  timber.  2d,  The  defendant  not  having  performed  the  decree  h 
the  payment  of  the  money,  he  shall  not  receive  any  favour  from  the  eoi^ 
whilst  he  stands  in  contempt     3d,  If  he  will  with  the  sale  of  this  tirabs 

Eay  the  plaintiff  his  debt,  and  so  dischargee  the  sequestration,  Aere  oiett 
e  some  reason  for  it ;  but  for  him  to  raise  moneys  to  other  purposes,  k 
shall  not  be  favoured ;  and  unless  the  plaintiff  will  consent,  he  shall  aoe 
have  liberty  to  fell. 
4  Feb.  16  &  17  Car.  9,  in  Orn.,  Sands  t.  Darrel. 

[Where  a  bill  is  taken  pro  confesso  for  want  of  an  answer,  ju.  wfa^kr 
the  decree  shall  be  absolute,  or  only  nisi? 
Howell  T.  Ld.  CoDingsby,  Bonb.  319;  Hagrbea  t.  Owen,  Ibid.  999.] 

/0  Sequestrators  have  no  right  to  seize  the  tithes  of  an  ecclesiastical  be- 
nefice. 

Ward  T.  Hayes,  1  Hogan,  107. 

A  writ  of  assistance  will  not  be  granted  to  sequestrators. 

Brown  t.  Cuffe,  I  Ho^n,  145.af 

(D)  Seqaestration,  when  determined. 

A  SEQUESTEATioN  that  issucs  as  a  mesne  process  of  the  court  will  be 
discontinued  and  determined  by  the  death  of  the  party.  But,  where  a  s^ 
questration  issues  in  pursuance  of  a  decree,  and  to  compel  the  executkn 
of  it,  there,  though  the  same  be  for  a  personal  duty,  it  shall  not  be  detn> 
mined  by  the  death  of  the  party. 

Vera.  58 ;  Vide  t^^ 

A  sequestration  against  the  iather,  who  appeared  to  be  only  tenant  for 
life,  was  on  his  deam  discharged. 

Cha.  Ca.  941 ;  9  Cha.  Ca.  46. 

The  bill  was  to  revive  a  sequestration  obtained  against  the  defendant's 
husband  for  a  personal  duty  before  his  intermarriage  with  the  defendant, 
and  to  avoid  the  defendant's  estate  in  dower  in  the  lands  that  were  seques- 
tered before  the  marriage,  it  being  insisted  that  those  lands  were  so  bound 
by  the  sequestration,  and  covered  therewith,  that  the  defendant's  right  of 
dower  could  never  attach  upon  them.  But  on  a  demurrer  to  this  bm,  the 
demurrer  was  allowed ;  and  it  was  ruled,  that  such  a  sequestration  ^ould 
not  bind  the  feme  who  came  in  for  her  jointure  or  dower.  But,  whether 
the  heir  in  fee-simple  should  in  such  case  have  the  estate  bound,  and  sub- 
ject to  such  a  sequestration,  or  not,  was  doubted ;  and  the  case  not  being 
before  my  Lord  Keeper,  he  refused  giving  any  opinion  therein. 

Vera.  118. 

Afterwards  this  last  point  came  before  the  same  Lord  Keeper  in  another 
case,  when  his  lordship  inclined  to  think  that  a  seauestration  for  a  perscmal 
duty  determined  with  the  death  of  the  party,  ana  could  not'  be  rerived 
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Set-off. 

against  fhe  heir ;  but  his  lordship  took  time  to  consider  of  it,  and  would 
be  attended  with  precedents. 
Vem.  166. 

It  seems  to  be  now  settled,  that  a  sequestration  is  a  personal  process, 
which  abates  by  the  death  of  the  party ;  so  that  such  sequestration  being 
gprounded  on  a  decree  for  a  debt  or  personal  duty,  cannot  be  revived 
against  the  heir  of  the  defendant :  otherwise,  in  those  cases  in  which  the 
heir  is  bound. 

Bligh  T.  Earl  of  Darnley,  2  P.  Wma.  691.  [So,  Wharam  ▼.  Broughton,  1  Yes. 
182 ;  White  t.  Hayward,  3  Yes.  464.  Sed  conird,  Hawkins  v.  Crook,  3  Atk.  594.] 
{I  Dick.  106,  Hyde t.  Greenhill.}  |See  Marquis  of  Caennarthen  ▼.  Hawaon,  3  Swanst. 
394,  note.|| 

[A  sequestration  issued  asainst  J  S  for  not  performing  a  decree,  under 
"which  lands  were  seized.  J  S  died,  whereupon  it  was  moved,  that  the 
sequestration  should  be  discharged.  But  the  court  refused  it,  because  the 
sequestration  was  not  returned ;  for  the  sequestrators  are  answerable  for 
what  profits  they  have  received  of  the  lands,  and  they  have  nothing  to 
indemnify  them,  but  the  authority  given  by  the  sequestration. — But,  the 
sequestration  being  returned,  the  court  discharged  it,  as  to  the  lands,  from 
the  death  of  J  S. 
Anon.  Banb.  31.] 

IJUnder  a  decree  to  account,  made  upon  taking  the  bill  pro  ctmfesso 
against  a  defendant  who  has  appeared  but  not  answered,  he  cannot  attend 
the  Master  without  leave  of  the  court ;  but  leave  to  attend  was  given,  and 
the  sequestration  discharged,  upon  payment  of  the  costs  of  the  contempt, 
and  of  the  suit. 
Heyn  ▼.  Heyo,  Ja.  R.  49. 

As  to  sequestrations  issuing  on  execution  at  common  law  against  a  bene- 
ficed clerk,  see  anfe,  vol.  iii.  tit.  "Execution,"  (G)  6;  Bum's  Ecclesi- 
astical  Law,  tit.  Sequestration  ;  Tidd's  Prac.  1060,  (8th  ed.) ;  and  6  Bam. 
&  C.  630 ;  and  as  to  sequestrations  by  the  ecclesiastical  courts,  see  Bum, 
vHA  sup.  2  Phill.  Rep.  p.  l.|| 
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i^A  set-off*  is  a  demand  which  a  defendant  makes  against  the  plaintiff*  in 
the  suit  for  the  purpose  of  liquidating  the  whole  or  a  part  of  his  claim. 

Bout.  L.  D.  h.  ▼• 

The  term  compensation  used  by  the  civil  lawyers  is  veTj  similar  in  its 
signification  to  set-off*.  There  is,  however,  this  diff'erence  between  them. 
Qnnpensation  takes  place  of  course  by  the  mere  operation  of  law  even  un- 
known to  the  debtors  ;  the  two  debts  are  reciprocally  extinguished,  as  soon 
as  they  exist  simultaneously  to  the  amount  of  their  respective  sums.  Com- 
pensation is  of  three  kinds,  namely:  1,  Legal,  or  by  operation  of  law; 
2,  By  way  of  exception  or  plea ;  3,  By  re-convention.(a)  Set-<^y  on  the 
contraiy,  does  not  m  genersu  operate  as  an  extinguishment  of  both  claims 
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(A)  Natnie  of,  aadvhni  fine  allowad. 

to  tkt  citeDt  of  tiieir  cancurrence,  Uie  defendant  beiog  at  liberty  ^ 
his  right  to  set  oflT,  and  bring  a  cross  action  agaiart  the  piaiotiir.  BalthB 
are  some  cases,  as,  for  example,  in  btestacy  and  bankruptcy,  wbcre,  per- 
haps o«ring  to  die  peculiar  wording  of  the  statute,  it  has  he&i  held  Ax 
it  operated  on  the  ng^it  of  the  parties  before  action  broy^t,  or  an  act  doK 
by  either  of  them. 

1  EawW,  993;  8  Bina.  136;  Bmt.  L.  D.,  Cun^mmH^n,  SeUig,     <«) 
Cole,  8  Lo.  Rep.  168. 

In  Louisiana  it  is  enacted  by  act  of  1821,  p.  118,  that  the  vonl 
shall  hare  the  same  meaning  that  comftruMon  has  in  that  atate. 
Piefce  y.  Millar,  3  Mart  Rep.  N.  8.  366. 

The  term  ditcmad  is  also  used  sometimes  as  synonymous  with  9dr4f. 
ManOeTille  t.  PalUm,  3  Call,  9 ;  4  Monf.  816;  Vin.  Ab.  b.  yj^ 

(A)  INatare  of,  aadl  wlimi  fiist  allowod. 

(B)  In  what  aetioiit. 

(C)  What  Dobte  n»y  bo  ast  off. 

1.  |JttolAeJVUiire«flAeAenimdL 

Aeri,  Jaigneet,  ^e.| 

(D)  Where  the  Defendant  moat  plead  a  Set-off,  and  where  he  anay  give  Nolioe  «f 

Set-off;  and  herein  of  the  Form  of  each,  [and  of  Particidara  of  Set-oCI 

a  (E)  Of  the  effeet  of  a  Set-off-a^ 


(A)  INature  of,  and|  when  firet  allowed. 

At  commcm  law,  if  the  plaintiff  was  as  much,  or  even  more  indebted  ^ 
the  defendant,  than  the  detendant  was  indebted  to  him,  yet  he  had  no  sie 
thod  of  striking  a  balance :  the  only  way  of  obtaining  relief  was  to  p 
into  a  court  of  eouity.  To  remedy  tnis  inconvenience,  it  was  enacted  hf 
the  statute  of  2  G.  2,  c.  22,  §  13,  "  That  where  there  are  mvtual  ddfe 
between  the  plaintiff  and  defendant,  or  if  either  party  sue  or  be  saed  s 
executor  or  administrator,  where  there  are  mutual  debts  between  the  t& 
tator  or  intestate,  and  either  pnarty,  one  debt  may  be  set  a^inst  the  odier; 
and  such  debt  may  be  given  in  evidence  on  the  general  issue,  or  pleaded 
in  bar,  as  the  nature  of  the  case  shall  require,  so  as  at  the  time  of  pleadbf 
the  general  issue,  where  any  such  debt  of  the  plaintiff,  his  testator  or  in- 
testate, is  intended  to  be  insisted  on  in  evidence,  notice  shall  be  given  of 
the  particular  sum  or  debt  intended  to  be  insisted  on,  and  upon  what  ac- 
count it  became  due ;  otherwise  such  matter  shall  not  be  allowed  in  eti- 
dence  upon  the  general  issue." 

9  Burr.  836.  fi  To  entitle  the  defendant  to  a  set-off,  the  debts  must  be  mntnaA.  PSl- 
kin  ▼.  Pitkin,  8  Conn.  335 ;  Palmer  ▼.  Green,  6  Conn.  14 ;  Fruioia  v.  Sand,  7  Cmk 
S81 ;  StedDkaa  ▼.  iilaon,  10 Coan.  55;  Blanker.  Smith,  Peck's  R.  186;  Roh&tMmr. 
Talbol,  8  Yerg.  S58.  The  statute  does  not  apply  to  goods  wroogfally  detained,  wd 
such  goods  caaaot  be  eet  off.    Jarrie  t.  Rogers,  15  Maes.  389.^ 

Where  a  set-off  is  admissible,  the  parties  are  altematel|r  plaindflraDd  de* 
fendant ;  so  that  if  the  cross  demand  or  any  part  be  withm  the  statute  of 
limitation,  thai  objection  may  be  replied  to  it,  in  like  manner  as  it  Aay  be 
pleaded  in  bar  to  the  declaiiktioii. 

Remington  y.  Stcrreaa,  9  Stn.  1971* 
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(B)  In  what  Actknis. 

HUiilefls  the  statute  »  replied,  a  debt  accruing  above  six  years  before 

tbe  suit  may  be  set  off. 

Hieki  T.  Hicks,  3  East,  16 ;  aei  vide  9  Stark,  497;  (^.  wfaetiier  this  deeisimi  is 
law  1)  and  see  1  Eisp.  Ca.  569.|  i^The  statute  of  limitaUons  is  a  good  leplicataon  to  a 
plea  of  set-off.  Alsop  y«  Nichols,  9  Coao.  367 ;  Stanley's  Execators  ▼.  Gfeen,  Mart. 
(N.  C.)  Rep.  eo.g' 

(B)  In  what  Actions. 

A  SET-OFF  is  allo'wable  in  actions  of  debtj  covenant^  and  assumpsUy  for  the 

non-payment  of  money ;  but  not  in  acHons  upon  the  case^  trespass  or  re- 

pkmny{a)  &c. ;  nor  of  a  pensJty,  in  debt  on  bond  conditioned  for  the 

performance  of  covenants ;  (A)  nor  of  general  damages  in  coyenant,(c)  or 

assufinpsii.{d)    But  where  a  bond  is  conditioned  for  the  payment  of  an 

annuity ,(e)  or  of  liquidaied  damages,(g)  a  set-off  may  be  allowed. 

(a)  Barnes,  450 ;  Bull.  N.  P.  181,  S.  €.,  Graham  ▼.  Fraine,  Hil.  24  G.  3 ;  and  Lay- 
cock  ▼.  Tuffnell,  E.  37  G.  3,  B.  R.,  S.  P. ;  Tidd's  Pr.  404 ;  Sapsford  ▼.  Fletcher, 
4  Tenn  R.  511 ;  fi  Roebuck  t.  Tennis,  5  Monr.  83 ;  Keeler  v.  Adams,  3  Gaines,  84.g^ 
(*)  Bull.  N.  P.  179;  3  Bum  1094.  (cJHowlet  t.  Strickland,  Cowp.  56.  (d)  Free- 
man T.  Ryett,  1  BL  ft.  394 ;  {%  Johns.  Rep.  150,  Gordon  ▼.  Bowne.}  (e)  Collins  r. 
Collins,  9  Burr.  890.    (;)  Fletcher  t.  Dyche,  8  Term  R.  33. 

^  In  an  action  for  a  tort,  Ae  defendant  cannot  set  off. 
Keeler  t.  Adams,  3  Gaines,  R.  84. 

No  set-off  can  be  admitted  in  an  action  on  an  open  policy  of  insurance, 
altfaou^  the  demand  be  for  a  total  loss,  as  the  damages  are  uncertain  and 
unliquidated. 

Goi!don  T.  Bowne,  3  Johns.  150. 

In  an  action  on  an  award,  a  set-off  is  allowable. 

Burgess  t.  Tucker,  5  Johns.  105. 

In  general  a  set-off  is  not  allowed  in  the  admiralty.  ' 

The  Ship  Mentor,  4  Mason,  84. 

A  court  of  admiralty  will  not  allow  a  set-off,  except  so  far  as  it  grows 
out  of  a  maritime  contract  submitted  to  its  cognisance ;  and  then  princi- 
pally by  way  (rfcompensatioQ,  and  not  as  an  independ^it  ri^t. 

Willaid  ▼.  Dorr,  S  Mason,  161. 

In  replevin,  when  the  compliant  is  for  unjustly  taking  and  detaining  pro* 
perty ;  plea  that  it  was  taken  for  rent  in  arrear,  and  replication  that  there 
IS  no  rent  in  arrear ;  a  book  account  cannot  be  set  off  under  these  plead- 
ings. 

Swing  ▼.  Sparks,  3  Halst  39. 

In  Pennsylvania,  a  set-off  is  not  allowed  in  replevin. 

Fairman  v.  Fluck,  5  Whart  516 ;  Peterson  v.  Haight,  3  Whart.  150 ;  Beyer  t.  Fen* 
stermacher,  3  Whart.  95.  But  the  tenant  may  deduct  from  the  rent  damages  he  may 
hare  sustained  from  the  landlord's  breach  of  covenants  in  the  lease,  relating  to  the  de- 
mised premises,  and  constituting  a  part  of  the  consideratioii  of  the  rent.  3  whart  150 ; 
9  Wbart  95;  1  Miles,  350;  ndlUps  v.  Moages,  4  Whart  836;  Warner  ▼•  Caulk, 
3  Whart  193.gr 

{The  defendant  may  plead  a  set-off  in  an  action  for  the  penalty  of  a  bond 
conditioned  for  the  perK>imance  of  an  award,  in  which  the  breach  assigned 
is  the  non-payment  of  a  sum  of  money  awarded. 

5  John.  Rep.  105,  Burgess  ▼.  Tucker. 

In  debt  on  bond,  defendant  pleaded  a  greater  debt  in  bar ;  upon  which 
the  plaintiff  prayed  to  have  the  condition  of  his  bond  enrolled,  which  was 
Vol.  VIII.— si  3  h  2 
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to  appear  at  Westminster^  and  demurred;  and  it  was  holden  tliat  this  iMisi 
was  not  written  the  8  Geo.  2,  for  that  statute  relates  only  to  bonds  coodi- 
tioned  to  pay  money,  and  not  to  bail-bonds ;  and  .it  was  not  within  ^ 
2  Geo.  2,  oecause  the  plabtiff  did  not  bring  the  action  iii  his  own  rigk, 
but  as  trustee  for  another,  (for  he  was  an  officer  in  the  palace  court ;)  but  tf 
it  had  been  given  to  the  sheriff,  and  by  him  assigned  to  the  pai^,  it  oeu^ 
be  otherwise,  and  then  the  penalty  would  have  been  considered  as  t^ 
debt,  because  it  would  hare  depended  upon  the  2  Geo.  2. 

Willie,  361,  Hatcbineon  ▼.  Starg«s ;  Bailer,  179,  S.  C.} 

II  Qtt.  Whether  a  set-off  can  be  pleaded  against  a  claim  enforced  by  extent: 

Rex  ▼.  Sherwood,  3  Price,  969.  | 

(C)  What  Debte  may  be  set  off. 
|1.  A9  to  the  Nature  (fihe  Demand.^ 
/0$  ].  Of  olaime  before  Jndgmenu^ 

It  having  been  doubted,  whether  mutual  debts  of  a  dyff^erent  nature  coidd 
be  set  against  each  other  under  the  above  clause  in  the  act  of  2  Geo.  % 
c.  22,  it  was  enacted  by  8  Geo.  2,  c.  24,  §  5,  ^^  That  by  virtue  of  the  said 
clause  mutual  debts  may  be  set  ae;ainst  each  other,  either  by  being  pleaded 
in  bar,  or  given  in  evidence  on  uie  general  issue,  in  the  manner  tfaerem 
mentioned,  notwithstanding  that  such  debts  are  deemed  in  law  to  be  of  a 
different  nature  ;  unless  in  cases  where  either  of  the  said  debts  ^all  accm 
by  reason  of  a  penalty,  contained  in  any  bond  or  specialty ;  and  in  all  cases 
where  either  the  debt  for  which  the  action  hath  been  or  siiall  be  brou^ 
or  the  debt  intended  to  be  set  against  the  same,  hath  accrued  or  shall  ao 
crue  by  reason  of  any  such  penalty,  the  debt  intended  to  be  set-off  shall  be 
pleaded  in  bar,  in  wnich  plea  shall  be  shown  how  much  is  truly  and  jusdj 
due  on  either  side :  and  in  case  the  plaintiff  shall  recover  in  any  such  ac- 
tion or  suit,  judgment  shall  be  entered  for  no  more  than  shall  appear  to  be 
truly  and  justly  due  to  the  plaintiff,  after  one  debt  being  set  against  the 
other  as  aforesaid." 

The  day  after  this  act  of  8  G.  3  paseed,  Lord  Hardwicke,  C.  J.,  deliyered  the  o}Hmoa 
of  the  Court  of  KiDg*8  Bench,  that  a  debt  by  a  simple  contract  might,  bj  the  fonneract, 
have  been  set  off  against  a  specialty  debt.  Brown  and  Holy  oak,  8  G.  3,  Bull.  N.  P. 
179. 

A  debt  barred  by  the  statute  of  limitations  we  have  seen  cannot  be  set 
off:  if  pleaded,  the  statute  may  be  replied  to  it ;  if  offered  in  evidence 
under  a  notice  of  set-off,  this  objection  may  be  made  to  it  at  the  trial. 

Bull.  N.  P.  180 ;  03  East,  16 ;  and  see  anii^  p.  640.|| 

As  a  set-off  cannot  be  pleaded  to  an  action  of  covenant  for  gaierd 
damages,  so  neither  can  uncertain  damages  be  pleaded  by  way  of  set-off 
to  an  action  of  covenant  for  rent. 

Welgall  ▼.  Waters,  6  Term  R.  488. 

{So  in  debt  upon  a  bond  given  for  the  consideration  money  of  a  tract  of 
land  and  mill  sold  by  the  plaintiff  to  the  defendant,  with  a  reservation  of  a 
right  to  swell  and  rouse  the  water  so  as  not  to  injure  the  mill,  the  defend- 
ant cannot  set  off  unascertained  damages  occasioned  by  the  plaintiff's  har- 
Big  raised  the  water  so  as  to  injure  the  mill. 

3  Dall.  337,  Kachlin  ▼.  Mulhallon. 

So,  in  an.  action  by  assignees  of  a  bankrupt  for  money  due  to  the  bank- 
rupt as  supercargo  of  a  ship,  the  defendant  cannot  set  off  a  claim  against 
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the  bankrapt  for  not  keeping  the  vessel  fully  insured  according  to  orders, 
as  the  damages  are  uncertain. 

9  Cain,  33,  Brown  ▼.  Gaming.    See  1  Johns.  Rep.  56,  M^Camber  ▼.  Groodrich. 

And  a  defendant  cannot  set  off  a  claiih  for  bad  debts  made  by  the  mis- 
conduct of  the  plaintiff  in  selling  his  goods  as  factor.  Siich  misconduct  is 
properly  to  be  mquired  into  in  a  suit  for  that  purpose. 

S  Cran.  343,  Winchester  t.  Hackley.  If  a  set-off,  which  cannot  legally  be  made,  be 
pleaded  and  not  objected  to,  and  a  jury  pass  upon  it,  the  consent  of  parties  thus  to  be 
implied  will  take  away  the  error ;  and  it  then  becomes  a  bar  to  a  subsequent  suit  for 
the  demand  set  off.    3  Cain,  153,  King  ▼.  Fuller. 

In  assumpsit  for  goods-  sold,  a  debt  due  at  the  commencement  of  the 
action  may  be  set  off,  though  ihe  goods  were  sold  for  ready  money ;  but 
the  jury  would  take  into  their  consideration  the  loss  sustained  by  non- 
payment of  the  ready  money. 

1  East,  375,  Eland  ▼.  Karr^ 

Since  the  statutes  2  &  8  Geo.  2,  the  courts  have  been  gradually  extend- 
ing this  eouitable  remedy  of  set-off.  In  the  outset  of  a  suit,  they  compel 
the  plaintiff  to  make  a  set-off  in  the  affidavit  to  hold  to  bail,  ana  will  not 
suffer  him  to  swear  to  one  side  only  of  the  account.  So  at  the  close  pf 
the  suit,  the  same  reason  and  the  same  analogy  extend  to  set  off  mutual 
judgments,  and  thereby  narrow  the  greater  execution,  in  whatever  court 
It  happens  to  be. 

1  Sellon,  333,  333. 

Thus  a  judgment  in  one  action  may  be  set  off  against  a  judgment  in 
another  action,  though  obtained  in  different  courts. 

3  W.  filack.  869,  Barker  ▼.  Braharo ;  3  Wils.  396,  S.  C. ;  8  Term,  69,  Glaister  y. 
Hewer  and  others;  3  Gain,  190,  Schermerhom  v.  ScheimerlKMm;  1  Johns.  Rep.  144, 
Brewerton  v.  Harris ;  3  Johns.  Rep.  347,  Devoy  v.  Boyer. 

So  where  parties  have  mutual  demands  of  costs  against  each  other,  the 
court,  on  motion,  will  order  them  to  be  set  off,  though  they  accrued  in  a 
different  court. 

1  H.  Black.  33,  Schoole  t.  Noble;  Ibid.  317,  Nunez  v.  Modij?liani;  Ibid.  657, 
O'Conner  ▼.  Murphy;  3  Bos.  &  Pul.  38,  Hall  v.  Ody;  4  Bos.  &  Pul.  33,  Emden  v. 
Darley.    See  Ibid.  311,  Hill  ▼.  Tebb. 

So  the  costs  of  one  judgment  {*}  may  be  set  off  against  the  debt  and 
costs  of  another ;  or  interlocutory  costs  {'}  in  the  same  cause  against  the 
debt  and  costs  recovered. 

{1}  3  W.  Black.  836,  Thrastont  ▼.  Craf^r ;  f }  8  East,  363,  Howell  ▼.  Harding. 

And  so  iar  have  the  courts  exercised  this  equitable  jurisdiction,  that 
where  the  plaintiff  had  recovered  a  judgment  against  the  defendant,  and 
the  defendant  had  also  recovered  in  another  action  against  the  plaintiff  and 
another ;  upon  a  motion  to  set  off  the  debt  and  costs  of  the  latter  against 
the  judgment  of  the  former,  although  the  one  was  a  debt  due  to  the  plain- 
tiff alone,  whereas  the  other  was  the  joint  debt  of  the  plaintiff  and  another 
to  the  defendant;  and  although  it  was  observed,  that  it  was  not  such  a 
debt  as  could  be  set  off,  yet  the  court  made  the  rule  absolute ;  Lord  Ken- 
yon  saying,  that  this  case  did  not  depend  on  the  statutes  of  set-off,  but  on 
the  general  jurisdiction  of  the  court  over  the  suitors  in  it ;  that  it  was  an 
equitable  part  of  their  jurisdiction,  and  had  been  frequently  exercised. 

4  Term,  133,  Mitchell  v.  Oldfield ;  and  see  3  Cain,  105,  Cole  ▼.  Grant.  But  in  Doe 
T.Damton,  3  East  150,  Lord  Ellenborough,  C.  J.,  expressed  a  strong  disinclination  to 
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ttlaid  iIm  power  of  MttiBf  off  AA^om  fsaenl  gtoumUat  m^utf^htjmk  ^^ 
which  tho  Icfitlatqre  had  thought  proper  to  mark  oat. 

A  jud^jment  recovered  by  A  agpdnat  B  ud  C  will  not  be  «t  off  a^ 
another  judgment  recovered  against  A  by  the  assignees  of  B  under  a 
insolvent  debtors'  act,  as  the  interest  of  third  persons  intervenes^  inniet 
iaTOur  there  are  pecuUar  trusts  by  the  statute. 

3  East,  149,  Doo  t.  Daratoa. 

A  set-ofl*  reducing  the  plaintiflT's  demand  under  40s.  does  not  aflcd  Ik 
jurisdiction  of  the  superior  oooits. 

1  Wila.  19,  Pitta  ▼.  Caipentar ;  S  Su.  1 191,  S.  C. ;  Doog.  448,  Hemitf  r.  fk^. 
1  Bos.  *  Pal.  MS,  MK)on«ai  T.  Cair.  8oa  1  Dall.  SSS,  Cooper  ▼.  Gaala ;  S  IW1.74, 
Brailay  t.  MUlar;  3  Cain,  107,  Van  Antwarp  t.  Infmoil.} 

yin  an  action  on  a  covenant  lo  pay  certain  sums  of  nuNMy,  ad  ^ 

indemnify  the  plaintiff  against  all  damage  which  he  may  snstua  li}^ 

non-pa]rment  thereof,  a  set-off  is  not  allowable,  as  the  plaintiff's  cbm  b 

for  general  damages,  which  may  go  beyond  the  spedfic  sums  unpaod. 

Aober  t.  Lowia,  Maaa.  lad.  N.  P.  SSI ;  and  aea  Graat  v.  Royal  EicbMapAm 
anea,  5  Maol.  it  S.  439. 

So,  in  a$tump$U  by  an  acconunodation  acceptor  against  the  drawer  (/ 
bills,  for  not  providing  him  widi  funds  for  payment  of  them,  andfiva^ 
indemnifying  plaintiff  against  loss  and  damage  oy  reason  of  his  9CX^P^ 
a  plea  of  set-off  was  held  bad  on  general  demurrer,  as  the  plaiotin  oi^ 
be  entitled  to  q>ecial  damage.  ^ 

Hardcaatle  t.  Natherwood,  5  Bam.  it  A.  93. 

So,  in  an  action  for  not  acceptii^  a  bill  at  two  months,  in  paymei'" 
goods,  according  to  contract,  there  can  be  no  set-off. 

HotehinsoB  v.  Raid,  3  Caaip.  3S^. 

If,  according  to  the  original  contract,  a  deduction  is  to  be  made  ib  ^ 
certain  event  from  the  sums  due  from  the  one  par^  to  the  other, this* 
not  strictly  a  set-off,  and  the  deduction  may  be  made  without  plea  oroods 
of  set-off.  Thus  where,  in  an  action  by  a  dyer  for  work  and  labour  a 
dying  hats,  it  appeared  that  it  was  the  custom  of  d^  luA  trade  tint  ts 
damage  to  hats  m  dyeing  should  be  deducted  from  the  price  of  the  woA, 
the  defendant  was  held  entitled  to  deduct  damage  sustained  by  tbe  k^ 
without  a  plea  or  notice  of  set-off.  But,  in  an  acdon  by  a  sernnt  f» 
wages,  the  master  cannot  set-off  the  value  of  goods  lost  by  the  serw  s 
negligence,  although  the  servant  has  admitted  hn  liability,  this  not  boig 
a  part  of  the  original  agreement. 

Bamfoid  v.  Harris,  1  Stark.  Ca«  343;  Le  Loir  ▼.  Briatow,  4  Camp.  134. 

In  assumpsU  for  goods  sold  and  delivered,  defendant  may  set  off  in^ 
due  upon  plaintiff's  acceptance,  of  which  defendant  has  become  the  b^ 
since  the  sale  and  before  the  delivery  of  the  goods :  and  this,  althou^  be 
agreed  to  pay  plaintiff  ready  money  for  them ;  fi»r  the  pl^ntifT,  iihea^ 
to  insist  OB  ready  money,  should  not  have  parted  with  the  goods. 

Comforth  ▼.  Rtvatt,  9  MaaL  It  8.  510;  and  aae  Eland  t.  Karr,  1  East, 375;  1^ 
mora  t.  Hawkins,  1  Eap.  Ca.  35. 

As  to  set-off  of  costs,  see  Tidd's  Pract.  1028,  (8th  ed.)||  .      , 

^To  allow  a  set-off,  the  plaintiff's  cause  ot  action  must  be  ^f^^ft 

certain,  and  (rf  such  a  nature  that  it  could  be  set  off  by  a  defendant}  u  ' 

existed  in  him. 
Gordon  t.  Bowne,  8  Johns.  150;  Borgasa  t.  Toeker,  5  Johns.  105. 


SET-OFF.  645 

(C)  WlMt  IM>t8  My  U  set  ofil 

A  bond  debt  may  be  set  off  against  any  demand  recoyeraUe  under  Ibe 
common  counts,  or  for  wbidi  indebitahu  assumpsit  will  lie. 
Downer  ▼.  Eggleston,  15  Wend.  15. 

In  izssumpsit  to  recover  rent  of  demised  premises,  the  tenant  is  not  en- 
titled to  set  off  the  damages  sustained  by  him  by  the  breach  of  the  agree* 
ment  to  repair  entered  into  on  the  part  of  the  landlord. 

Sickels  ▼.  Fort,  15  Wend.  559. 

A  note  of  one  of  two  partners  cannot  be  set  off  against  a  partnership 
demand. 

Ladue  ▼.  Hart,  5  Wend.  583;  Gram  v.  Cadwell,  5  Cowem,  489. 

Where  the  demand  for  which  a  party  sues  would  not  have  been  a  pro- 
per subject  of  set-off  in  an  action  against  him,  no  demand  which  the 
defendant  has  against  the  plaintiff  can  be  set  off  in  the  action  in  his  favour ; 
for  example,  when  a  tenant  sues  his  landlord  to  recover  costs  of  the  de- 
fence of  summary  proceeding  instituted  against  the  latter,  it  was  held, 
that  the  landlord  was  not  entitled  to  set  off  against  such  demand  rent  due 
to  him  from  the  tenant. 

Osbom  ▼.  Etheridge,  13  Wend.  399. 

In  an  action  of  covenant  for  rent  by  the  landlord,  the  defendant  cannot 

set  off  damages  that  he  may  be  entitled  to  recover  against  the  landlord, 

on  covenants  contained  in  the  same  indenture  on  which  the  action  is 

brought. 
TnUle  T.Tompkins,  8  Wend.  407. 

When  a  plaintiff  brines  an  action  for  a  part  of  an  indivisible  demand, 
and  there  is  a  verdict  and  judgment  for  such  part,  the  remainder  cannot  be 

set  off. 

Miller  v.  Corert,  1  Wend.  487.  See  Smith  v.  Jones,  15  Johns.  239 ;  Farrington  v. 
Payn,  15  Johns.  482 ;  Willard  v.  Speny,  16  Johns.  121 ;  Phillipe  ▼.  Berick,  16  Johns. 
136. 

A  note  cannot  be  set  off  against  a  judgment. 

Ex  parte  Bagg  y.  Jefferson,  C.  P.  10  Wend.  615. 

Damages  ari^g  from  a  tort  cannot  be  set  off 

Sherman  y.  Ballon,  8  Cowen,  304. 

A  claim  recoverable  only  by  action  of  account,  or  by  bill  in  equity, 
cannot  be  set  off  at  law. 

8  Cowen,  304. 

A  set-off  is  not  allowable  for  uncertain  damages,  arising  out  of  articles 
of  agreement. 

Hepburn  ▼.  Hoag,  6  Cowen,  613 ;  Edwards  ▼.  Dayis,  1  Halst  394 ;  Taylor  v.  Stout, 
Coxe,  53 ;  Smock  v.  Warford,  1  Sooth.  306. 

A  bond  which  has  been  cancelled  cannot  be  set  off. 
Williams  y.  Crary,  5  Cowen,  365. 

A  person  who  becomes  the  holder  of  the  bills  of  a  bank  after  it  has 
stopped  payment,  and  before  a  suit  against  him  by  the  bank,  may  set  them 
off  in  a  suit  by  the  bank  against  him. 

Jefferson  Co.  Bank  ▼•  Chapman,  19  Johns.  332. 

The  demand  to  be  set  off  must  have  existed  at  the  commencement  of 
the  suit. 

Carpenter  ▼.  Batterfield»3  Johns.  Cas.  145 ;  TutUe  y.  Barker,  8  Johns.  152 ;  19  Johns. 
39d ;  Gordon  v.  Bowne,  1  Caines,  R.  513.  But  see  Clark  v.  Magmder,  8  Harr.  and 
Johns.  77. 
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(C)  WlMtlMUMy  WwtolL 

A  note  endorsed  after  it  has  become  due,  cannot  be  set  offlTin  am 
brought  against  the  endorsee  by  the  assignee  of  the  maker. 
Aadoson  t.  Van  Allen,  12  Johns.  343. 

Nor  can  a  note  made  by  an  insolrent,  and  purchased  by  Ike 
after  it  became  due,  be  set  ofl*  in  an  action  brou^t  by  the  assignees  dh 
maker. 

Johnson  t.  Bloodgood,  1  Johns.  Cas.  51 ;  S  Caines  Gas.  Eir.  309. 

In  an  action  brought  by  the  assignees  of  a  bankrupt,  the  defeada: 
cannot  set  off  a  check  issued  by  the  bankrupt  payable  to  bearer,  and  bo- 
ing  date  previous  to  the  bankruptcy,  unless  he  prove  further^  ti^  if 
check  came  to  his  hands  previous  to  the  bankruptcy. 

Ogden  T.  Cowley,  9  Johns.  974. 

A  debtor  of  the  United  States,  at  the  trial,  cannot  set  off  a  claim  cbsG 

him  by  the  United  States,  unless  such  claim  shall  have  been  sufaminEdD 

the  accounting  officers  of  the  treasury,  and  by  them  rejected,  excqit  s 

cases  provided  for  by  statute. 

United  States  ▼.  Giles,  9  Cranch,  919.  See  United  States  v.  Afaedanid,  7  Pc» 
1 ;  United  States  ▼.  Lent,  Paine^s  R.  417. 

A  defendant  cannot  set  off  a  claim  for  bad  debts,  made  by  the  miscai' 
duct  of  the  plaintiff  in  selling  the  defendant's  goods  as  factor,  the  phatf 
not  having  guarantied  those  debts. 

Wineheeter  t,  Hackley,  9  Cianeh,  349. 

Joint  debts  cannot  be  set  off,  in  equity  or  at  law,  against  separate  (kia 

Jackaon  t.  Robinson,  3  Mason,  138 ;  Howe  t.  Sheppard,  9  Sumn.  R.  4€9. 

To  a  writ  of  scire  /aciasy  directed  to  the  defendant  to  show  cause  «^ 
money  received  by  virtue  of  a  judgment  in  the  Supreme  Couit  is  b 
favour,  which  had  been  reversea  in  the  court  of  appeals,  should  not  be 
restored  to  the  plaintiff,  the  defendant  cannot  set  up  by  way  of  set-off  ike 
ori^nal  cause  of  action  upon  which  the  judgment  of  the  Supreme  Cost 
had  been  given. 

Conover  v.  Scott,  6  Halst  400. 

In  assumpsit  for  work  and  labour,  the  defendant  may  show  that  the  so- 
vices  had  not  been  performed  in  the  manner  agreed  upon  ;  and  specH&d 
penal  sums  for  the  plaintiff's  refusal  or  non-performance  of  work,  beings 
the  nature  of  liquidated  damages,  may  be  set  off  against  his  claim. 

Marshall  t.  Hann,  9  Har.  (N.  J.)  R.  495. 

Wherever  debt  or  iruiebUatus  assumpsit  will  lie,  a  set-off  will  be  allowed. 

Martin  ▼.  M'Caliater,  9  Yer^.  111. 

Unliauidated   damages  to  be  assessed  by  the  discretion  of  the  joij, 

cannot  oe  set  off;  but  unliquidated  damages  to  be  assessed  on  pecunnij 

demands,  as  for  goods  sold  and  delivered,  and  in  all  cases  where  indMi- 

tus  assumpsit  will  lie,  may  be  set  off. 

Ragradale  v.  Baford's  Executors,  3  Hayw.  199.    See  Hogg^s  Executors  y.  Asbet 
1  Hayw.  471. 

Insurers  liable  for  a  loss  may  set  off  the  amount  due  on  the  premiua 

note,  such  being  the  stipulation  on  the  policy,     ^a)  They  may  also  set  off 

premiums  against  losses  arising  on  different  policies  entered  mto  with  tk 

same  party.(ft) 

(a)  Lirermore  ▼.  Newburyport  Ins.  Co.,  9  Mass.  939 ;  Dodge  v.  Union  Manne  Lm. 
Co.,  17  Mass.  471.     (b)  Cleveland  v.  Clap,  5  Maes.  901. 
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(C)  What  Debts  may  be  set  off. 

A  defendant  may  set  off  against  the  plaintiff's  demand  a  note  of  the 
laintiflT,  which  became  due  since  the  commencement  of  the  action. 

Clark  T.  Magnider,  3  Harr.  U  Johns.  77.  Bat  see  3  Johns.  Cas.  145 ;  8  Johns.  153 ; 
9  Johns.  333. 

In  an  action  on  a  promissory  note,  endorsed  to  a  bank,  where  the  bank 
s  the  plaintiff,  a  defendant  cannot  set  off  against  the  claim  of  the  bank 
tny  stock  he  may  have  therein. 

Whittington  t.  The  Fanners*  Bank,  5  Harr.  &  Johns.  489. 

TSThere  debts  are  due  in  autre  droit j  there  can  be  no  set-off  at  law  or  in 
^uity. 

Gale  T.  Luttiell,  1  Y.  &  J.  180 ;  Scholfield  ▼.  Corbett,  6  Nev.  &  M.  537. 

An  agreement  by  a  broker,  that  he  will  sell  goods  for  his  principal,  and 
pay  over  the  proceeds  without  setting  off  a  debt  due  to  him  by  the  princi- 
pal, is  not  binding  upon  the  broker  so  as  to  deprive  him  of  the  right  of 
set-off. 

M^GilUrray  t.  Simson,  9  D.  &;  R.  35 ;  S.  C.  3  Car.  &  Payne,  330. 

Where  the  parties  had  expressly  a^eed  that  a  particular  question  should 
be  tried  between  them,  the  court  renised  the  defendant  the  advantage  of 
a  set-off  which  it  was  the  intention  of  both  parties  he  should  not  have. 

Goald  T.  Oliver,  6  Scott,  648. 

A  defendant  can  set  off  those  debts  only  which  were  due  to  him  from 
the  plaintiff  at  the  time  of  the  action  brought,  as  well  as  at  the  time  of 
plea  pleaded. 

Braithwaite  v.  Coleman,  4  Ner.  &  M.  654. 
'       By  articles  of  agreement  for  altering  and  repairing  a  warehouse,  for  a 
fixed  price,  it  was  stipulated  that  in  the  event  of  the  work  not  being  com- 
pleted in  three  months,  the  builder  should  forfeit  and  pay  to  the  other 
party  five  pounds  weekly ;  and  every  week  such  penalty  to  be  deducted 
£rom  the  amount  which  might  remain  due  on  the  completion  of  the  work. 
Held,  in  an  action  brought  for  extra  work,  that  the  employer  was  entitled, 
after  having  paid  the  contract  price,  to  set  off  the  penalty  against  the  extra 
work. 
Dackwoiih  v.  Alison,  1  Mees.  &  Wels.  413. 

A  set-off  is  allowable  only  in  favQur  of  a  defendant,  consequently  there 
cannot  be  a  set-off  against  a  set-off. 
Ulrich  V.  Berger,  4  Watts  &;  S.  19. 

To  an  action  of  debt  on  an  accoimt  stated,  an  independent  debt,  not 
included  in  such  account,  may  be  set  off. 

y  ay  ton  v.  Breuil,  1  Wash.  C.  C.  R.  467. 

Evidence  of  damages  arising  from  misfeasance  or  non-feasance,  arising 

from  the  same  transaction  on  which  the  plaintiff's  cause  of  action  arises, 

ma^  be  given  for  the  purpose  of  defeating  the  plaintiff's  action,  in  whole 

or  m  part,  but  not  by  the  way  of  set-off. 

Gogel  ▼.  Jacoby,  5  S.  &  R.  133.  See  De  Taster y.  Ciousillat,  1  Wash.  C.  C.  R.  504; 
Heck  T.  Shener,  4  S.  &  R.  349 ;  Steigleman  v.  Jeffries,  1  Ser^.  &  Rawle,  477 ;  Shaw 
T.  Badger,  13  S.  &  R.  375 ;  Light  v.  Stoeyer,  13  S.  &  R.  431. 

In  an  action  by  factor  against  his  principal,  the  latter  cannot  set  off  a 
claim  for  damages,  arising  from  the  conduct  of  the  plaintiff  or  factor. 
Gorbier  v.  Emery,  3  Wash.  C.  C.  R.  413. 

In  an  action  by  the  United  States,  the  defendant  cannot  set  off  a  claim 
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(C)  Wli«i  IMu  any  be  Mft  eC 

which  depends  upon  tiie  pleasure  of  the  goremment,  and  nhkk  ob 
be  legally  enforced. 

Unittd  StatM  t.  Wells,  9  Wesh.  C.  C.  R  161. 

In  Pennsylvania,  damages  arisbg  from  die  breach  of  warnalj  of  fnii 
sold  may  be  set  off  in  an  acti<m  on  a  note  giren  in  a  diffinrenttiSBadia 

PUllipe  ▼.  Lewienoe,  6  Watts  It  Seiy.  160.  See  Caiman  t.  Tbe  Fmliini^ 
snranoe  Company,  6  Watte  It  Seig.  155. 

A  demand  assimed  to  the  defendant,  before  die  cotnmenceBCiitflf^ 
suit  may  be  set  off  diougfa  he  has  not  actually  paid  it,  bat  only  apeedi 
pay. 

ETeiett  T.SlffM^,  5  Hill,  163. 

S  S.  Of  JadgmeDls. 

In  directing  a  set-off  of  judgments,  courts  of  law  proceed  opafc 

equity  of  the  statute,  authorizing  set-o£&. 

Simpson  t.  Hart,  14  Johns.  63.  See  Schroppel  ▼.  Jewell,  1  Cowen,  MB;  M 
son  T.  Geohagan,  3  Bibb,  933. 

A  party  must  be  beneficially  as  well  as  the  nommal  owners  of  a  JBdgM^ 
in  order  to  «itide  him  to  set-off. 

Satteilee  ▼•  Ten  Eyek,  7  Cowen,  480. 

A  judgment  purchased  by  a  party  with  a  view  to  set  it  off,  and  vii 
ccmdition  that  if  he  fails  to  obtain  the  set-off  on  motion,  die  asagni^ 
shall  be  void,  and  accompanied  with  a  stipulation  that  the  ass^neetf 
be  indemnified  against  the  costs  of  the  motion  cannot  be  set  off. 

Oilman  t.  Van  Slyck,  7  Cowen,  469. 

If  a  defendant  in  execution  escape,  the  plaintiff  is  remitted  to  iusfcas 
rights,  and  he  may  use  the  judgment  as  a  set-off  against  a  demsad  of^ 
defendant. 

M«Giunty  t.  Herrick,  5  Wend.  840. 

A  judgment  obtained  by  attachment  in  a  justices'  court,  wifliouf  dtfeim 
appearing  there,  cannot  be  set  off  on  motion,  against  a  judgment  of  acosit 
of  record. 

People  ▼.  Judges  of  Delaware,  6  Cowen,  598.  ' 

B\|^  judfiioient  obtained  after  summons  or  appearance^  before  BJa^ 
will  be  !$et"«2[in  the  Supreme  Court  against  a  judgment  obtained  theit 

Ewen  ▼•  Terry,  8  Cowen,  136. 

When  a  judgment  is  set  off  and  allowed  against  another,  it  is  ^ 
guided. 

Scbroppel  t.  Jewell,  1  Cowen,  908.  Bat,  notwithstanding  a  set-off  iB  ^^^ 
an  action  on  an  arbitration  bond,  the  penalty  of  tiie  bond  remains  a  seeoritj  w  »» 
fatnre  breaches  of  the  condition.    Burgess  ▼.  Tucker,  5  Johns*  105. 

Judgments  in  cross  actions  will  be  set  off  against  each  other,  on  api**' 

tion  to  the  court,  so  fSur  as  the  same  will  extend,  and  execution  wiB  ^ 

for  the  remainder. 

Goodenow  ▼.  Bntriok,  7  Mass.  140;  Makepeace  r.  Coates,  8  Maes.  4^^«L^fJL' 
Hatch,  13  Mass.  195;  Winslow  ▼.  Hathaway,  1  Pick.  311;  Holmes  T.RobiB^ 
4  Ohio,  91 ;  Dunkin  v.  Calbraith,  1  P.  A.  Browne's  Rep.  48. 

But  such  judgments  will  not  be  set  off,  when  it  appears  tiiat  o4*^Jf 
sons  are  interested  by  the  assignment  of  the  demand  on  wfaidi  GOtd^ 
judgments  has  been  rendered. 

8  Mass.  451. 
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(C)  What  Debts  may  be  set  off*.   (/bctorJt,  Broken^  j^e.) 

One  judgment  may  be  set  off  against  another^  although  obtained  in  a 
different  court. 

Noble  ▼•  Howard,  3  Hayw.  14;  S.  P.  Best  t.  Lawson,  1  Miles,  10. 

i  3.  Against  what  Claims  there  may  be  a  Setroff. 

In  an  action  upon  a  sealed  note,  by  which  the  defendant  promises  to 
pay  ^^  without  defalcation  for  value  received,"  he  is  not  thereby  precluded 
srom  a  defence  upon  the  plea  of  set-off. 

Louden  ▼.  Tifiany,  5  Watts  &  S.  367.    See  3  Whart.  975.^/ 

^2,  M  to  the  Ckarader  of  the  Partie$  .•  Jnd  herein  tf  JSgentey  Faeton,  Inwranee-BrO' 

The  debt  sued  for,  and  the  debt  intended  to  be  set  off,  must  be  mutual, 
and  due  in  the  same  right.  Hence  a  defendant  sued  as  executor  or  admin- 
istrator cannot  set  off  a  debt  due  to  him  in  his  own  right ;  nor,  if  sued  for 
his  own  debt,  can  he  set  off  a  debt  due  to  him  as  executor  or  administra- 
tor. Neither  can  a  joint  debt  be  set  off  against  a  separate  demand,  nor  a 
separate  debt  against  a  joint  one. 

Ball.  N.  P.  180.  0 Jones  v.  Fleeming,  7  Bain.  &  C.  917.0  {^  Wash.  79;  1  Hen. 
&  Man.  176 ;  1  Bin.  69.  Part-owners  of  a  ship  cannot  set  off  their  proportions  of  a 
debt  to  a  bankrapt  or  that  aoeoant,  against  the  debts  dae  by  the  bankrupt  to  them 
severally.  10  Yes.  J.  105.  Ex  parte  Chmiie. — ^If  an  ezecator  sues  in  his  own  name 
for  money  of  the  testator  received  after  his  death  by  the  defendant,  the  defendant  cannot 
set  off  a  debt  dne  to  him  from  the  testator.  Willes,  103,  Shipman  ▼.  Thompson.  See 
1  Wash.  167,  White  t.  Bannister's  Exrs. ;  Ibid.  231,  Brown's  Admx.  ▼.  Garland.} 

(A  is  indebted  to  B  and  C,  partners  in  trade,  who  issue  a  foreign  attach- 
ment against  his  effects  in  the  hands  of  D.  After  the  death  of  E  and  C, 
the  executors  of  C,  who  was  surviving  partner,  obtain  judgment  against  A 
and  the  garnishee.  B  and  C  were  the  endorsers  of  a  note  which  was  dis- 
counted by  D,  and  which  fell  due  after  their  death  and  was  protested  for 
non-payment.  The  debt  to  D  by  B  and  C  cannot  be  set  off  against  the 
debt  due  by  D  as  garnishee  of  A  to  C's  executors.  A's  debt,  upon  the 
death  of  B  and  C,  became  vested  in  their  creditors  generaUy,  whose  rights 
could  not  be  changed  by  any  subsequent  proceedin<ys  between  the  executors 

and  eamifihee. 
1  mn.  64,  Cramond  v.  Bank  of  the  United  States.} 

J|But,  by  special  agreement  between  the  parties,  joint  debts  may  be  set 
o£r  against  separate  debts. 
Kinnerly  ▼.  Hossack,  3  Taont.  170. 

And  where  A  owed  B  on  judgment  700/.,  and  then  recovered  against 
him  and  others  damages  in  trespass,  B  beins  the  trespasser  chiefly  con- 
cerned, and  bound  to  indemnify  his  co-defendants,  the  Court  of  Common 
Pleas  Allowed  B  to  set  off  the  one  judgment  against  the  other. 

Bourne  v.  Benett,  4  Bingr.  433.  The  Court  of  Common  Pleas  in  many  instances 
have  allowed  set-off  of  costs  and  jndnnents,  though  the  parties  in  the  two  actions  were 
in  some  measure  different.  See  Tidd,  1038,  (sSi  ed.)  The  Court  of  Chancery  will 
not  set  off  costs  in  a  suit  of  chancery  against  costs  in  a  suit  at  law,  between  the  same 
parties.  Wright  ▼.  Mudie,  1  Sim.  &  Stu.  367 ;  and  see  Taylor  ▼.  Popham,  15  Ves. 
79, 539.    As  to  setK)ff  of  costs,  see  Tidd's  Prac  ubi  mipra.i 

In  an  action  against  a  man  on  his  own  bond  he  cannot  set  off  a  debt  due 
to  him  in  right  of  his  wife. 
IBuU.  N.  P.  179  a;  and  see  7  Price  R.  550.D 

IINor  in  an  action  bv  the  husband  alone,  can  a  debt  be  set  off  due.  by 
Vol.  Vm.— 82  3  I 
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th€  wife  Ami  sola  to  defendant,  onleaB  the  husband  has  proaibed  ti{^ 
it  ance  the  marriage,  and  has  thereby  made  it  his  own. 

Wood  ▼.  Akm,  9  fiip.  Ca.  994.1  #A  dctedaa  fram  the  wifedHi»h,eaMik 
■H  off  a|r«iBM  a  aoie  ^tcb  to  the  wife  after  mairiao,  if  the  kaabaad  eleettotmli 
Bote  as  his  several  property.     Boroogh  t.  Moaa.  SM.  ig  R.  996^ 

4  Where  a  lease  is  made  by  husband  and  wife  of  piemisei  bckifif  t 
the  wife,  and  an  action  is  brought  for  the  recoveiy  of  the  rent,  the  \tmi 
entitled  to  set  off  a  demand  due  by  the  husband  »k>n^j  rithnngh  die  0 
be  in  the  names  of  both  hu^nnd  and  wife. 

Ytrgftmrn  t.  Lockrop,  15  Weod.  €95. 

A  n<>te  of  one  of  two  partners  cannot  be  set  oflT  against  a  claim  bdsf- 
.in?  to  die  partnership. 

Ladoe  ▼.  Han,  5  Wend.  583 ;  Gram  t.  Caldwell,  5  Cowen,  489.  But  see?  WoLft 

A  pAity  who  has  neither  a  general  nor  q[>ecial  property  in  goods  ^xd 
by  him  in  the  hands  of  a  manumcturer  for  finishing,  "who  refiises  to  le-deE^ 
them  on  demand,  cannot  set  off  the  value  of  such  goods,  in  anactkai^ 
assumpsit  against  him  by  the  manufacturer,  for  work  and  labour  beslofel 
upon  other  goods. 

Coilins  T.  fintta,  10  Wend.  399. 

In  an  action  brought  by  husband  and  wife  against  her  fether's  eae^^ 
to  recover  a  legacy  given  to  the  wife  "for  her  own  uw,"  a  deiii»^ 
the  husband  to  the  testator  cannot  be  set  off. 

Jamison  v.  Brady,  €  Serg.  k,  R.  46S,ff 

A  debt  due  to  a  defendant  as  a  surviving  partner,  vxsjy  howefB,K 
set  off  against  a  demand  upon  him  in  his  own  right:  and  so  vice  versi 

Slipper  ▼.  Siidstone,  5  Term  R.  493 ;  French  v.  Andiade,  6  Term  R.  581  ^^* 
setting  off  debts  due  by  one  partner  against  a  partnerahip  demand,  see  Tenuj-^ 
Lustra,  9  Lo.  Rep.  396 ;  Gomes  r.  Ramos,  9  Lo.  Rep.  496 ;  Morton  r.  Giafci* U^ 
Rep.  453;  Thomas  t.  Elkina,  4  Mart.  R.  378;  Bibb  t.  8aiiiiden,S  Bibb, 66; » 
Dee.  964.^ 

^In  an  action  brought  by  an  ostensible  and  a  donaant  partner, tli^^^ 
fendant  may  set  off  a  debt  due  by  the  ostensible  partner  only. 

Loid  V.  Baldwin,  6  Pick.  348.^ 

^|If  plaintiff  and  defendant  are  partners  in  a  concern,  and  ^itismj^ 
defendant  for  a  debt  separate  from  the  concern,  defendant  cannot  set  »* 
balance  due  to  him  on  the  partnership  account ;  for  he  could  not  saeW 
such  balance  while  the  partnership  lasted,  and  therefore  cannot  set  it  «>' 

Fromont  v.  Couplaad,  9  Bing.  170.  | 

To  an  action  brought  by  or  against  a  irusieef  a  set-off  may  be  ma*" 
money  due  to  or  from  the  cestui  que  tnui. 

Bottimlej  ▼.  Brooke,  M.  99  G.  3,  C.  B ;  Radge  v.  Birch,  M.  95  G.  5,  B.  ^^  ^^ 
R.  691,639.   gSee  1  ManL  It  S.  555.)    {9  Cian.  349,  Wineheeler  t.  HselkT: }  ^ 
496,  Canby  ▼.  Ridgway;  3  Johns.  Rep.  263,  Rogrles  v.  Keeler.    The  e^jfjj 
timley  v.  Brooke,  and  Kud|^  t.  Birch,  are  said  to  have  been  OTermled  in  Eng"^ 
acaseof  Lane  T.  Chandler  m  the  exdwqner.    7  East,  153.}  ^, 

/e  In  an  action  of  debt  on  a  sealed  note,  if  ttie  plaintiff  of  record  is  i&^ 
nominal,  and  the  real  interest  in  the  note  is  in  another,  a  set-off  naj^ 
made  against  the  latter. 

Stanley's  Executors  v.  Green,  Martin,  (N.  C.)  Rep.  60. 

A  debt  due  to  the  defendant  by  a  person  for  whose  benefit  tbe  ^^ 
prosecuted  may  be  pleaded  as  a  set-off. 
Ward  ▼.  Martin,  3  Monr.  19. 
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Debts  which  can  be  set  off  must  be  due  in  the  same  right 

Dairach's  Exeenton  t.  Hay's  Administrators,  S  Yeates,  306;  Dankin  ▼.  Galbralth, 
1  P.  A.  Browne's  R.  47. 

But  a  person  haying  a  right  of  action  may  set  off  a  debt  due  to  him  as 
trustee,  against  a  debt  due  by  him  in  his  own  right. 

Wolf  T.  Beates,  6  S.  &  R.  344.    See  Murray  ▼.  Williamsom  3  Biiui.  135. 

The  plaintiff  as  administrator  sold  goods  of  the  intestate  to  the  defendant, 
and  obtained  the  note  of  the  latter  for  the  purchase-money.  On  an  action 
on  this  note,  held,  that  the  defendant  could  not  set  off  a  debt  due  to  him  by 
the  intestate. 

Wolfersberger  t.  Butcher,  10  S.  it  R.  10.  See  Wilmarth  ▼.  Mountford,  8  S.  & 
R.134. 

One  of  two  defendants  may  in  general  set  off  a  debt  due  to  him  by  the 

the  plaintiff,  unless  there  is  some  superior  equity  in  a  third  person. 

Stewart  ▼•  Coulter,  18  S.  &  R.  853 ;  Childerson  t.  Hammond,  9  Serg.  d(  R.  68. 
Sao  Handerson  t.  Lewis,  9  Serg.  &  R«  379.0^ 

PBut  a  defendant  cannot  set  off  a  debt  due  on  a  bond  made  by  the 

plaintiff  to  a  ihiTd  party y  and  by  him  assigned  to  the  defendant ;  for  the 

legal  debt  is  due  to  the  obligee,  and  not  to  the  defendant. 

Wake  ▼.  Tinkler,  16  East,  36.    Lord  Ellenborough,  C.  J.,  said,  the  doctrine  of  Bot- 
timley  y«  Brooke,  and  Rudga  t.  Birch,  was  rather  to  be  restrained  than  extended. 

And  although  in  this  case  the  bond  was  a  chose  in  action  not  assignable, 
and  therefore  not  legally  vested  in  the  defendant,  yet  the  principle  b  the 
same  in  the  case  of  a  bUl  of  exchange  accepted  by  the  phuntiff  (which  is 
legally  assignable,)  if  the  bill  is  in  ract  vested  in  a  third  party,  and  only 
trans^ed  to  the  defendant  for  the  purpose  of  being  set  off  against  a  sum 
due  from  the  defendant  to  the  plaintiff,  for  goods  bought  by  the  defendant 
of  the  plaintiff,  with  the  uUenUoH  of  setting  off  this  acceptance ;  for  in  such 
case  the  defendant  holds  the  acceptance  only  as  a  trustee  for  the  real  owner, 
and  no  debt  is  band  fide  due  upon  it  to  the  defendant. 

Fair  t.  M'lrer,  16  East,  130. 

The  same  mutuality  is  requisite  to  constitute  a  mutual  credit  under  the 
bankrupt  laws,  which  is  required  to  make  mutual  debts  under  the  statute 
of  set-off.  Thus,  where  three  partners.  A,  B,  and  C  delivered  bills  to  D 
for  a  special  purpose,  and  A  and  B  became  bankrupts ;  in  an  action  by 
their  assignees  against  D  for  the  proceeds  of  the  bills,  it  was  held,  that  C 
not  having  become  bankrupt,  this  was  not  a  case  of  mutual  credit  within 
the  bankrupt  law,  so  as  to  entitle  the  defendant  to  set  off,  against  the  bills, 
a  debt  due  to  him  from  A,  B,  and  C. 

Staniforth  ▼•  Fellowes,  1  Mairii.  R.  184.    Seepoi^  664,  as  to  mutual  credit. 

The  general  rule  is,  that  the  debts  must  be  mutual,  and  the  debt  claimed 
to  be  set  off  must  be  legally  due  from  the  plaintiff  on  the  record.  There 
are,  however,  some  cases  in  which  the  defendant  may  have  a  ri^ht  to  set 
off  against  the  plaintiff's  claim  a  debt  due  to  defendant  from  a  third  party. 
These  are  principally  cases  where  factors  and  agents,  in  dealing  for  their 
principals,  do  not  disdose  their  representative  character.  Under  these  cir- 
cumstances,  a  person  dealing  with  them,  and  ignorant  of  their  representa* 
tiye  character,  may,  in  general,  set  off  against  £e  demand  of  the  principal 
a  debt  due  from  the  frictor  to  himself. 

GsorgeT.  Glagett, 7 Term R.  3fi9 ;  Rabone ▼.  Williams,  7 Term  R.  360,  n.;  Cann 
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Hinehelifl;  4  Bam.  &  C.  547;  /gHOIs  T.Tbllnui^s  adm'r,  SI  We^.€74;  WUst 
Riehnioiidt5€owen,931;  8.C.9Cow«b,995;  Satteriee  t.  TeBEjck,7Co««,a 

But  circumstances  which  Ao^r  coUusion  between  the  fiictor  and  bvvtr. 
as  the  insolvency  of  die  fiictor  known  to  tibe  buyer,  will  dqniTe^eliiiE: 
of  his  right  of  set-ofl*. 

EkoC  t.  Milwud»  7  Term  R.  361,  (b). 

And  this  right  does  not  arise  in  a  dealing  with  a  broker y  for  his  daa^ 
is  materially  omerent  from  that  of  a  fiictor ;  as  he  has  not  the  posKsaocT 
the  goods,  he  does  not  appear  to  the  world  as  owner ;  and  if  he  sdbui^ 
out  disclosinfi;  his  prindpali  he  acts  beyond  the  scope  of  his  authonty:  ^ 
buyer,  therefore,  cannot  set  off  against  the  principal's  demand  a  debt  cs 
from  the  broker.  It  follows,  therefore,  that  m  deidin^  with  a  pemrn  hm 
to  be  in  the  habit  of  acting  as  a  broker,  a  buyer  should  presume  that  ksi 
mere  agent,  until  the  contrary  appears ;  whereas  in  dealing  with  ^fadm,^ 
mere  general  knowledge  that  he  is  a  fiu^tor,  will  not  deprire  abujerofs^ 
privileges  arising  from  his  acting  as  a  principal,  unless  ttie  buyer  loiovsi^ 
he  acts  only  as  ractor  in  that  particular  irantactian.  The  buyer,  hovers, 
need  not  have  this  knowledge  at  die  time  of  the  ude  of  the  goods;  'rlht)ti 
it  at  any  time  before  the  campletum  of  the  delivery,  he  cannot  set  offtbek^ 
tor's  debt. 

Baring  t.  Corrie,  9  Bam.  &  A.  137 ;  Moore  t.  ClemoDtsoii,  S  Camp.  R-  31 

As  the  buyer's  right  of  set-off  of  a  (actor's  debt  arises  from  the  pnaos 

deception  to  which  ne  is  subjected,  by  the  principal's  sufleringtbeftdor* 

deal  with  the  goods  as  his  own,  the  buyer  cannot  of  course  have  anjno 

ri^t  to  set  on  against  the  owner  of  goods  a  debt  due  to  the  buyerfioi* 

oum  broker  employed  to  purchase  them ;  since  such  broker  is  the  agent" 

the  buyer,  and  not  of  the  owner. 

Waring  ▼.  Favanc,  1  Camp.85.  fi  In  Soath  Carolina,  debts  dae  by  a  factor  ^"1* 
tha  sale,  cannot  be  aet  off  in  an  action  by  the  principal  for  the  prioe.  AtkioioB  r.  Tf^ 
dale,  1  Bay,  999.0^ 

^  An  insolvent  deposited  ^oods  with  a  iactor  for  sale,  the  fector  soUthff 
to  one  who  was  a  creditor  of  flie  insolvent,  in  an  action  by  the  factor  apitf^ 
the  purchaser,  held,  that  the  latter  could  not  set  off  the  debt  duetohiDl? 
the  msolvent. 

Botnod  T.  Peloai,  S  Dall.  43.^^ 

Upon  the  above  principle, — viz.,  that  a  par^  dealing  with  aniwfi^** 
suffered  to  hold  himself  out  as  dealing  on  his  own  account,  is  ^^ 
prejudiced  by  the  appearance  of  another  party  to  the  transaction  9^^  ' 
he  was  ignorant, — ^it  is  decided,  that  where  a  person  becomes  '^'^^^ 
for  goods  sold  to  an  ostensible  partner,  who  appears  to  the  world  astr^ 
alonej  the  debtor  may  set  off  a  debt  due  fixim  such  partner  alone,  sgus^ 
an  action  for  the  goods  brought  by  him  and  his  dormant  partner. 

Stracey  v.  Deey,  7  Term  R.  361,  n. ;  et  vide  Peake*8  Ca.  197. 

The  distinction  above  stated,  between  brokers  and  factors,  m^^T 
derstood  in  reference  to  the  class  of  brokers  alluded  to  in  Baring  v-  ^^ 
viz.,  sworn  brokers  for  buying  and  selling  merchandise ;  for  insurtoictv*- 
kers  do  not  appear  to  be  in  the  same  manner  distinguishable  from  M^ 

The  insurance-broker,  in  effecting  a  policy  with  underwriters,  is  ^ 
held  in  all  cases  to  be  so  far  in  the  situation  of  a  principal,  that  be  is  Ff 
aonally  liable  to  the  underwriters  for  the  premium;  and  this,  'whether"^ 
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effect  the  policy  as  agent  or  in  his  own  name :  for  the  custom  of  dealing  is, 

for  the  underwriters  to  look  to  him  and  not  to  the  assured,  and  the  receipt 

for   the  premium  contained  in  eveiy  policy  is  conclusive  as  between  the 

underwriter  and  the  insured.     Hence  it  follows,  that  in  an  action  by  the 

assured  against  the  underwriter  for  a  total  loss,  the  underwriter  cannot  set 

off  the  amount  of  premium,  although  in  fact  it  have  never  been  paid  him  by 

the  broker.    It  would  seem,  however,  that  if  it  were  agreed  between  the 

broker  and  underwriter,  that  the  loss  ^ould  be  paid  out  of  premiums  due 

to  the  underwriter  in  the  broker's  hands,  that  would  be  an  answer  to  the 

claim  of  the  assured. 

Airey  v.  Bland,  Park.  Ins.  (7th  ed.)  36;  Dalzell  y.  Mair»  1  Camp.  533;  De  Ga- 
minde  v.  Pigoa,  4  Taunt.  347 ;  and  vide  Glennie  y.  Edmands,  Ibid.  775 ;  13  East.  507 ; 
4  Taant.  347. 

The  cases  as  to  set-off  between  the  underwriter  and  the  insurance-bro- 
ker are  very  numerous ;  most  of  them  arise  upon  claims  by  brokers,  in  ac- 
tions brought  against  them  for  premiums,  to  stand  in  the  situation  of  prin- 
cipals, and  to  set  off  sums  due  from  the  underwriters  for  losses  or  for  returns 
of  premium.     In  the  earlier  cases  on  the  subject,  great  stress  was  laid  upon 
the  circumstance  of  the  broker  guaranteeing  the  losses  to  the  assured,  in  con- 
sideration of  a  del  credere  conmiission;  but  the  courts  have  since  held,  that 
this  circumstance  is  a  matter  entirely  between  the  broker  and  his  principal, 
and  cannot  confer  upon  the  former  any  rights  against  third  parties.     And 
fhe  more  recent  decisions  (a^  rest  on  the  sounder  ground  of  the  character  in 
which  the  broker  appears  m  effecting  the  insurance,  viz.,  whether  he  ap- 
pear as  principal  or  as  agent.  The  result  of  the  cases  seems  to  be,  that  where 
the  broker  efiects  the  insurance  in  the  name  of  his  principal^  the  broker  ap- 
pears merely  as  an  accent,  he  is  so  considered  by  the  underwriter,  and  con- 
sequently is  not  entitled  to  the  rights  of  a  principal :  he  cannot  sue  on  the 
policy  in  his  own  name,  and  cannot,  in  an  action  against  him  for  premiums, 
set  on  sums  due  for  losses;  and  this,  whether  he  acts  under  a  del  credere 
commission  or  not:  but  that,  where  the  policy  is  effected  in  the  broker* s 
name^  he  there  appears  as  a  principal,  he  may  sue  in  his  own  name,  and  is 
entitled  to  the  right  of  set-off,  provided  he  has  an  interest;  which  interest 
may  be  acquired  either  by  his  guaranteeing  the  losses  to  his  principal  for 
del  crederCj  or  by  his  advancing  money  on  the  goods  insured. 

Groye  y.  Dubois,  1  Term  R.  113;  Bize  y.  Dickason,  Ibid.  387;  Gummingr  y.  For- 
rester, 1  Maal.  &  S.  494;  Koster  y.  Eason,  3  Maal.  &S.  113;  Parker  y.^easley, 
Ibid.  433 ;  Morris  y.  Gleasby,  4  Maal.  &  S.  566;  Baker  y.  Lanprhom,  6  Taunt.  519; 
Davies  y.  Wilkinson,  4  Bing.  573.  (a)  The  decision  of  Lord  Ellenboroagh,  in  Wien- 
holt  y.  Roberts,  3  Camp.  586,  at  first  appears  irreconcilable  with  the  cases  in  the  mar- 
gin; but  the  report  does  not  state  whether  the  policy  was  in  the  name  of  the  broker  or 
of  the  assured :  if  it  were  in  the  name  of  the  broker^  that  case  is  not  at  yariance  with  the 
others. 

Where  the  policy  is  effected  in  the  name  of  the  principal,  and  not  of  the 
broker,  the  circumstance  of  the  broker's  guarantee  of  the  underwriter's  sol- 
Tency  being  inserted  in  the  policy  will  not  take  the  case  out  of  the  above 
principle,  so  as  to  enable  the  broker  to  set  off  a  loss  against  the  under- 
writer's claim  for  premiums. 

Peele  t.  Northcote,  7  Taunt.  478 ;  1  Moo.  178. 

The  loss,  in  order  to  be  set  off  under  the  statutes  of  set-off,  must  be 
adjusted  before  the  commencement  of  the  action ;  for  until  adjustment  it  is 

unUquidated  damages,  and  not  a  debt  due. 

Gamming  y.  Forrester,  ubi  tup,    Wienholt  y.  Roberts,  3  Gamp.  586.    0  In  an  action 
upon  a  pobcy  of  insuiance,  j  augment  was  delayed  in  order  that  the  defendants  might 

3i2 
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briag  a  efow  action  for  the  pramium,  without  piejodioa,  howew,  to  te  Imbak 
Jadgment  for  the  fees  of  the  plaintiff*!  attomej.  Ocean  Ina.  Co.  t.  Sikr,  SiF& 
910.    See  Adams  t.  Manniog,  17  Mass.  178.8r 

But  in  case  of  the  bankruptcy  of  the  underwriter,  if  his  asBgneesIn! 

an  action  for  premiumS|  the  broker  may  set  off  an  unadjugUd  loss,  wt  si 

set-off  but  as  a  mutual  crtdU  between  the  bankrupt  and  die  defaite 

within  the  6  G.  2,  c.  30,  §  28 ;  for  mutual  credit  ex  vi  termad  ind^ 

unliquidated  damages. 

Biie  y.  Dickason,  1  Teim  R.  887;  Koeter  v.  Eason,  Parker  t.  Beaslej,  viiapi 
and  yide  tit  BanknqU^  yol.  i.,  and  the  daase  as  to  mntoal  credit  in  the  pmoiM- 
niDt  act,  6  G.  4,  c.  16,  $  60.    /0The  statute  for  setting  off  mvUisl  debts  sgiiBtto^ 
other  is  not  sppliceble  to  goods  or  other  speeific  property  wroogfiillj  deiansd.  hr« 
▼.  Rogers,  16  Mass.  389.|f 

The  deductions  by  the  insurance  broker,  for  returns  of  premium  dnefa 

the  underwriter,  do  not  strictly  fall  under  the  denomination  of  set-off;^ 

are  not  so  much  cross-demands  as  deductions  to  be  made  in  certain  evfti 

from  the  premium  stipulated.     While  the  premium  is  in  the  brokn^sloD^ 

he  is  held  to  be  the  agent  both  of  the  underwriter  and  assured :  of  Aei^ 

mer,  for  paying  over  the  premium,  and  of  the  latter,  for  adjusting  and* 

tling  a  return  of  premium :  and  if,  while  this  double  agency  contioQes,  m 

before  any  action  commenced  by  the  underwriter,  the  broker  has  notiRrf 

the  event  which  entides  the  assured  to  a  return,  he  may  deduct  ariff' 

turn  from  the  amount  claimed  by  the  underwriter. 

Shee  y.  Clsrkson,  19  East,  507.  0  Cleyelaod  y.  Clap,  5  Mass.  SOI ;  Unms 
y.  Newburyport  Ins.  Co.,  3  Mass.  239 ;  Dodge  y.  Umon  Marine  Ineonnee  Goe^ 
17  Mass.  471.^ 

^The  assignee  of  a  policy  of  insurance  takes  it  subject  to  the  eqoj 
which  existed,  as  between  the  parties,  before  the  assignment. 

Gourdon  y.  Insurance  Company  of  North  America,  3  Yeate8«  327;  Roasaetf^v 
sarance  Company  of  North  America,  1  Binn.  429.0^ 

But  where  the  bankruptcy  of  the  underwriter  mtervenes,  his  9ssff^ 
are  entided  to  the  whole  premium  in  the  broker's  hands,  and  he  c^ 
against  them  deduct  the  returns ;  and  this,  whether  the  events  iaje  hf 
pened  before  or  after  the  bankruptcy,  for  the  bankruptcy  detennin«s«J 
agency  of  the  broker.  And  the  executors  of  a  deceased  underwrite"  s** 
in  the  same  situation  in  this  respect  as  the  assignees  of  one  who  is  baakni;^) 
for  the  death  determines  the  broker's  agency  as  weD  as  the  bankruptej- 

Muiet  y.  Forrester,  4  Taunt  541 ;  Goldschmidt  y.  Lyon,  Ibid.  534 ;  Paiker  t.  Stfii 
16  East,  382;  Houston  y.  Robertson,  6  Taunt.  448. 

It  was  formerly  holden,  that  the  statutes  of  set-off  did  not  exten<i  * 
assignees  of  a  bankrupt ;  but  this  doctrine  is  now  overruled,  vhi  ^ 
statutes  are  held  clearly  to  apply  in  cases  of  bankruptcy.  And  headesi^ 
statutes  of  set-off,  it  is  enacted  by  the  6  G.  4,  c.  16,  §  50,  (which  coifioa- 
dates  and  amends  the  provisions  of  5  G.  2,  c.  30,  §  28,  and  46  G  '  ^ 
135,  §  3,)  "  That  where  there  hath  been  mutual  credii  given  by  Ac  te*' 
nipt  and  any  other  person,  or  mutual  debts  between  the  bankrupt  and  i^ 


other  person,  the  commissioners  shall  state  the  account  between  flieD^)  ^ 
one  debt  shall  be  set  against  another,  notwithstanding  anjr  prior  act^ 
bankruptcy  committed  by  such  bankrupt  before  the  credit  given  to  or*^ 
debt  contracted  by  him  ;(a)  and  what  ^all  appear  to  be  due  on  cither** 
on  the  balance  of  such  account,  and  no  more,  shall  be  claimed  or  p^^ 
dther  side  respectivdy :  and  every  debt  or  demand  hereby  made  pW'** 


SET-OFF.  655 

(C)  Wliat  Debts  maj  be  tet  off.    (Mutual  Credit.) 

iigainst  the  estate  of  the  banknipt,  may  also  be  set  off  in  manner  aforesaid 
against  such  estate,  provided  that  the  person  claiming  the  benefit  of  such 
set-off  had  not,  when  such  credit  was  eiven,  notice  (6)  of  an  act  of  bank- 
ruptcy by  such  bankrupt  committed.''  The  term  mutual  credU  in  this 
statute  is  more  comprehensive  than  the  term  mutual  debts  in  the  statutes  of 
set-off;  and  under  it  sums  may  be  «et  off  which  had  not  become  actually 
due  at  the  time  of  the  bankruptcy.  So,  also  may  unliquidated  damages  for 
the  breach  of  a  contract ;  and  the  trust  and  credit  given  need  not  be  of 
money  on  both  sides,  but  if  one  party  intrusts  the  other  with  goods  or  value, 
it  will  equally  fall  within  the  statute. 

Ryal  T.  Laikin,  1  Wils.  155;  Cowp.  133;  {1  Johns.  Ca.  51 ;  Johnson  v.  Bloodgood, 
3  Cain.  Er.  303,  S.  C.;}  6  G.  4,  c.  16,  $  50;  1  P.  WUl.  325;  4  Term  R.  24;  TTenn 
R.  380 ;  5  Tannt.  56 ;  1  Maal  &;  S.  499.  Sed  vide  2  Bro.  &;  B.  89 ;  5  Taunt  56 ; 
6  Bam.  &  A.  861 ;  2  Moo.  547.  (a)  The  proviso  of  46  G.  3,  c.  135,  $  3,  that  the  cre- 
dit most  have  been  given  iufo  manUu  befon  the  commission,  is  here  omitted,  so  Uiat  the 
account  may  now  be  taken  down  to  the  commission,  (b)  The  notice  now  must  be  of 
an  act  of  bankruptcy.  Under  the  former  acts,  notice  of  in»olvency^  or  of  haying  gtopped 
paymeml,  would  suffice. 

The  debt  or  credit,  must,  under  the  old  statutes,  have  existed  between 
the  bankrupt  and  the  defendant  at  the  time  of  the  bankruptcy ;  a  note 
endorsed  by  the  bankrupt  to  the  defendant  after  the  bankruptcy  could  not 
be  set  off;  but  the  defendant  must  show  that  such  note  was  endorsed  to 
him,  or,  if  payable  to  bearer,  that  it  came  into  his  possession,  before  the 
bankruptcy.  But  the  lanmia^e  of  the  present  act  is  materially  (ufierent, 
and  debts  and  credits  are  oy  it  expressly  made  the  subject  of  set-off,  not- 
withstanding the  credit  be  given  or  the  debt  contracted  after  an  act  of 
bankruptcy,  provided  that  Uie  party  had  not  TMtke  of  such  act  of  bank- 
ruptcy. 

2  Stra.  1231 ;  6  TeTm  R.  67 ;  6  T^nnt.  517;  4  Taunt  888.  Vide  further,  as  to  mu- 
tual credit,  tit.  Bankrupt^  vol.  i. ;  and  as  to  set-off  of  costs,  see  Tidd*s  Prao.  1028,  (8tk 
ed.)|    (i  Gaylord  y.  Couch,  5  Day,  223.8^ 

As  in  cases  of  bankruptcy  the  debt  claimed  to  be  set  off  must  ||fonnerly  || 
have  existed  at  the  time  of  the  bankruptc}r,  so  in  other  cases  it  must  be  in 
existence  at  the  commencement  of  the  suit,  and  must  be  so  pleaded.  If 
it  were  then  in  existence,  the  defendant's  right  to  set  it  off  cannot  be 
affected  by  his  having  brought  an  action  upon  it,  in  which  he  has  reco- 
vered a  verdict,  (a)  or  the  plaintiff  has  paid  me  money  into  court.  Hence 
a  judgment  may  be  pleaded  by  way  of  set-off  pending  a  writ  of  error 
upon  it. 

Erans  y.  Prosser,  3  Term  R.  186;  Baskenrille  y.  Brown,  2  Bur.  1229;  Repolda 
y.  Burling,  M.  26,  G.  3,  B.  R.,  3  Term  R.  188 ;  {1  Bin.  158 ;  1  Cain.  71 ;  1  Johns. 
Rep.  285;  3  Dall.  506 ;  Peake,  N.  P.  210.}  ||(a)  For,  in  such  case,  it  is  the  fault  of 
the  plaintiff  in  bringing  an  action  for  a  debt,  which  he  might  haye  set  off  in  the  former 
aetioa  against  himselC  Where  the  defendant  gives  notice  of  a  set-off,  and  does  not 
appear  at  the  trial  to  giye  eyidence  of  it,  the  plaintiff  may  either  take  a  yerdict  for  the 
whole  ram,  subject  to  be  reduced  to  the  balance  really  due,  on  the  defendant's  enterinff 
Into  a  rule  not  to  sue  for  the  set-off;  or  he  may  take  a  yerdict  for  the  lesser  sum,  with 
an  endoisement  on  the  pos/ea,  to  ground  a  motion  for  stay  of  pioceediags  if  an  action 
should  afterwards  be  brought  for  Uie  set-off.  Laing  y.  Chatham,  1  Camp.  R.  251 ;  and 
see  \  Chit  R.  178.|| 

l^k  set-off  cannot  be,  except  against  the  plaintiff  on  the  record. 

Johnson  y.  Bridge,  6  Cowen,  693;  Wolfe  y.  Washburn,  6  Cowen,  261 ;  McDonald 
K.  Neilson,  2  Cowen,  239;  Prior  y.  Jacobs,  1  Johns.  Cas.  169. 
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(C) WiMt IMbli M7 ke Ml oC    (JMMb^CMiL) 

But,  it  seema,  that  if  the  plaintiff  is  mereF|r  an  agent  or  tnte^it 
defendant  may  aet  off  a  debt  dae  from  the  principal  or  cabd  91K  In^ 
Caiata  t.  Briaban,  IS  Johaa.  9;  5  Cowaa,  S31. 

If  goods  be  deliyered  without  payment,  die  pardmso'  may  set  off  afs 
the  seller. 
Chapnaa  t.  Lathfop,  6  Cowaa,  110. 

If  a  person  purchase  goods  from  a  fiictor,  knowing  him  to  kmnae 
the  sale  in  that  capacity,  in  an  action  by  the  lactor  for  the  piiee  dk 
goods,  the  defendant  cannot  set  off  a  demand  which  he  may  hare  ipB 
3ie  plaintiff. 

BrowaaT.  RobinMn,9CaiBea*Cas.ErT.341.  But,  it  aeeBW,  if  ikeMniothR 
a  «laim  tgaiaat  the  prinetpal,  he  may  set  it  off.    Cainee  ▼•  Briabaii»  13  JoheLl 

A  set-off  existing  against  a  bank  ¥^en  it  stops  payment  is  aBonlk 
whether  the  debt  be  then  payable,  or  to  become  due  afterwards. 
Bryan  t.  The  ReeeiTer  of  the  Mid.  Diet.  Bank,  9  Cowen,  409. 

Promissoiy  notes  purchased  after  a  yolontary  assignment  by  aniDSobs 
for  the  benefit  of  his  creditors,  caimot  be  set  off  in  an  acti(m  bnn^i 
the  name  of  the  insolrent  by  such  asagnees,  although  the  Dotes  wat^ 
at  the  time  of  the  purchase. 

lagerman  t.  Hytlop,  Anth.  N.  P.  198*  a.  a.    See  Meed  t.  Gillett,  19  Wal  V. 

Under  the  bankrupt  laws  of  the  United  States  a  joint  debt  may  be  seta 
against  the  separate  claim  of  the  assignee  on  one  of  the  paitneis 

Tucker  v.  Oxley,  5  Craneh,  34. 

In  Vimnia,  in  an  action  by  the  assignee  of  a  n^otiable  promissarfai^ 
agabst  the  nuiker,  the  latter  may  set  off  a  negotiable  note  of  the  asipa 
which  he  held  at  the  time  of  receiving  notice  of  the  assignment  of  to^ 
note,  although  this  set-off  was  not  due  at  the  time  of  the  notice,  ta 
became  due  before  the  note  upon  which  the  suit  was  brou^t 

Stewart  t.  Anderson,  6  Cranch,  903. 

The  maker  of  a  note  negotiable  at  a  particular  bank,  auAorizesAfJ*^ 
to  advance  on  his  credit,  to  the  owner  of  the  note,  the  sum  expressed « 
its  face,  and  he  cannot  set  off  against  the  note  any  claim  arising  fiomtifl^ 
actions  between  the  parties. 

Mandevtlle  v.  The  Union  Bank  of  Georgetown,  9  Cranch,  9. 

In  a  foreign  attachment  process,  a  trustee  may  set  off  again^  a  debU 
claim  due  from  him  to  the  cfebtor,  any  claim  be  has  against  the  deM 
which  he  could  set  off  in  an  adverse  suit  at  law,  brought  agm^f^^ 
the  debtor  himself. 

Picquet  v.  Swan,  4  Mason,  443. 

In  an  action  by  executors  or  administrators,  the  defendant  may  9^^ 

debt  due  to  him  by  the  testator  or  intestate,  and  the  balance  (mfy^^ 

recovered. 

M«Donald  v.  Webster,  9  Mese.  498 ;  Adams  t.  Butts,  16  Pick.  343.  ^  ^ 
y.  Brindle,  9  Rawle,  191. 

In  an  action  against  one  partner  for  a  debt  due  by  the  partoc'SB^ 
receipt  giyen  by  the  plaintiff  to  the  defendant  for  goods,  may  be  set  on- 
Purriance  v.  Sutherland,  Addis.  991. 
One  of  several  partners,  who  is  sued  for  a  separate  debt  of  hiso^j"*' 
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(O)  Plea,  Notioe,  and  Partioulara  of  Set-off. 

set  off  a  debt  due  by  the  plaintiff  to  the  finn,  when  the  plaintiff  is  insol- 
vent and  the  set  off  is  made  with  the  consent  of  the  other  partners. 
lYrenshall  v.  Cook,  7  Watts,  464. 

A  snirviying  partner,  sued  as  such,  may  set  off  a  debt  due  to  him  in  his 
individual  capacity  by  the  plaintiff. 

Lewis  y.  Calbertson,  11  Sergr.  &  R.  48.    See  McDowell  v.  T^son,  14  S.  &  R.  300. 

Where  a  joint  action  is  brought  by  several  plaintifis  against  one  de- 
fendant, he  cannot  set  off  a  claim  due  to  him  by  one  of  the  plaintiffs. 
Archery.  Dann,  3  Watts  &  Serg.  337.    See  Bell  y.  Cowgill,  1  Ashm.  S.^ 

(D)  Where  the  Defendant  mast  plead  a  Set-off,  and  where  he  may  giye  Notice  of  Set- 
off; and  herein  of  the  Form  of  each,  ||and  of  Particulars  of  Set-off. || 

We  have  seen  in  the  above  clauses  of  the  statute  of  8  G.  2,  c.  22,  that 
Inhere  either  of  the  debts  accrues  by  reason  of  a  specially,  the  debt  in- 
tended to  be  set  off  must  be  pleaded  in  bar;  and  the  defendant  in  his  plea 
must  aver  what  is  really  due ;  which  averment  is  traversable. 

Symmons  y.  Knox,  3  Term  R.  65. 

^The  precise  sum  was  not  stated  in  the  plea  of  set-off,  but  left  in  blank, 
but  there  was  an  allusion  to  the  demand  of  the  plaintiff;  it  averred  that  the 
plaintiff  was  indebted  to  the  defendant  in  a  greater  sum.  Held,  sufficient, 
for  if  the  defendant  had  alleged  a  particular  sum,  he  would  not  have  been 
bound  to  prove  it. 

Crump  y.  Hubbard,  Lit  Sel.  Caa.  333. 

Where  the  plaintiff  contracted  to  do  certain  work  for  the  defendant  at  a 
fixed  price,  but  a  part  of  it  was  afterwards  done  and  paid  for  by  the  de- 
fendant, held,  that  it  was  matter  of  deduction,  and  admissible  under  the 
plea  nunq.  indeb.y  and  need  not  be  pleaded  as  a  set-off. 

Tamer  v.  Davis,  3  Man.  &  Gr.  341. gf 

In  all  other  cases,  the  defendant  may  either  plead  or  give  notice  of  set- 
off, at  his  election. 

3  Burr.  1331 ;  Bull.  N.  P.  179.  /6In  New  York,  a  set-off  cannot  be  pleaded.  It 
muit  be  by  notice  with  the  eeneral  issue.  Williams  v.  Crary,  6  Cowen,  368 ;  Liying- 
tton  y.  Romaine,  Anth.  N.  P.  146,  n.  a;  Caines  y.  Brisban,  13  Johns.  9.f/ 

fin  an  action  for  money  had  and  received,  the  defendant  is  entitled  to  a 
deauction  for  an  allowance  for  his  services  in  suing  for  and  recovering  the 
money,  without  pleading  or  giving  notice  of  it  as  a  set-off.  It  is  not  in  the 
nature  of  a  cross  demand  or  mutu^  debt ;  but  is  a  charge  which  makes  the 
sum  received  for  the  plaintiff's  use  so  much  less. 

4  Bur.  3133,  bale  y.  SoUet 

So  if  it  is  agreed  by  a  policy  of  insurance,  that  the  premium  due  shall  be 
deducted  out  of  any  loss  claimed,  the  premium  will  be  set  off  against  the 
amount  of  the  loss. 

3  Mass.  T.  Rep.  333,  Liyermore  y.  Newbui3rport  Marine  Ins.  Go.} 

||But  if  he  pleads  any  other  plea  besides  the  general  issue,  he  must  plead 

his  set-off,  and  cannot  give  a  notice. 

Webber  y.  Venn,  1  Ry.  Ac  Moo.  413 ;  ttd  vide  Coulson  y.  Jones,  6  Esp.  Ca.  50;  Tidd, 
730,  (8th  ed.)|| 

If,  at  the  time  of  the  action  brought,  a  larger  sum  was  due  from  the 

Elaintiff  to  the  defendant,  than  from  him  to  thejplaintiff,  the  action  bein^ 
arred,  it  seems  more  proper  to  plead  the  set-oflT;  and  it  is  usually  pleaded 
Vol.  Vm.— 83 
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(D)  Pl«*«  Il«i0«,  and  PattMln  qr  8i^«C 

in  country  caoaes  to  aare  die  trouble  and  expense  of  pnmng  ttie 

of  a  notice.    But,  where  die  sum  intended  to  be  set  off  ia  leas  dan  ^Afa 

which  the  action  is  brou^t,  a  notice  of  aet-^iff  sbould  be  giren. 

BolL  N.  P.  1791  TMH  Pr.  MO^T. 

The  sereral  parts  of  a  plea  of  set-off  are  aa  several  coonls  in  m  dedn* 
tion ;  ao  that  if  one  part  be  good,  a  demurrer  to  the  whole  plea  b  bad. 

Dowaland  t.  TboiapaoBt  S  BL  R.  910. 

The  notice  of  set'^off  should  regularlj  be  giren  with  or  at  fte  Hmt  d 
pleading  the  general  issue.    Though  if  it  be  not  then  given,  the  cxnat  vl 
permit  uie  defendant  to  withdraw  the  general  issue,  and  plead  it  ^ain 
a  notice  of  set-off.     And  such  notice  ma^  be  given  with  the  general  ~ 
after  the  defendant  has  been  ruled  to  abide  by  his  plea. 

Tldd*t  Pr.  790,  (8th  6d.) ;  9  8tr.  1967 ;  1  Tmm  R.  €34,  in  maiU. 

|The  plea  of  ncn  ett  /actum  in  covenant,  is  not  a  general  iasne 

the  meaning  of  the  statute,  and  therefore  a  notice  of  set-off  cannot  be  giva 

with  it. 

Oldenhaw  r.  Thompson,  5  Maul.  U  S.  164.  fi  In  Ohio,  under  the  atttole,  mat  m 
fmhtm  it  a  plaa  of  goneial  iaaue  in  coTonant,  to  which  a  notice  of  set-off  wamj  he  ^' 
peadod.    Granger's  Administrmtor  ▼.  Granger.    6  Ohio,  41.^ 

If  a  set-off  is  pleaded  of  money  due  on  a  recogrusance,  and  of  oiki 
money  due  on  a  simple  contract,  a  replication  protesting  the  lecc^^nisaBEe, 
and  replying  nan  debet  modo  et  farm&y  and  concluding  to  tiie  coiiiitij,ii 
bad ;  inasmuch  as  it  refers  matter  of  record  to  a  jury. 

Soloneaa  v.  Lyon,  1  East,  R.  369. 

In  debt  on  bond,  a  plea  of  set-off  for  money  due  on  a  reoognisanoe,  ani 
also  for  money  due  on  simple  contract,  pleaded  as  to  an  action  191011  ff^ 
miseSj  is  a  nullity,  and  the  plaintiff  may  sign  judgment. 

Pcnfold  T.  Hawkins,  9  Maul.  '&  S.  606. 

To  a  plea  of  set-off  in  asstnnpnt  for  goods  sold,  it  is  not  a  good  rqpiio- 
tion  that  it  was  agreed  the  goods  should  be  paid  for  in  ready  money;  ha 
in  estimating  the  plaintiff's  damages,  the  jury  are  to  consider  the  Iossshb^ 
tained  by  the  non-payment  in  ready  money. 

Eland  v.  Karr,  1  East,  R.  975 ;  Comforth  y.  Rivett,  9  Msol.  &  S.  510. 

The  plaintiff  cannot,  on  the  issue  on  non  assumpsit y  make  use  of  Ibe  de- 
fendant's notice  of  set-off  as  evidence  of  an  admission  of  the  debt  due ;  ferk 
is  in  the  nature  and  place  of  a  plea,  and  the  admission  of  a  fact  in  one  pki 
is  not  evidence  against  the  defendant  on  the  issue  on  another  plea, 
the  defendant  denies  the  &ct. 

Harrington  ▼.  Mscmorris,  6  Taant  998.|| 

In  point  of  form,  the  notice  should  be  almost  as  certain  as  a 
therefore,  where  the  notice  of  set-off  was  in  these  words,  '^  Take  notice 
that  you  are  indebted  to  me  for  the  use  and  occupation  of  an  house,  fer  ft 
long  time  held  and  enjoyed,  and  now  lately  elapsed ;"  this  was  holden  in- 
sufficient: (a)  and  it  aflterwards  appearing,  that  the  debt  intended  to  be 
set  off  was  rent  reserved  on  a  lease  by  indenture,  which  was  not  mentioDed 
in  the  notice,  the  Chief  Justice  said,  it  was  bad  on  that  account  also ;  fe 
if  this  had  been  shown,  the  plaintiff  might  probably  have  proved  an  evi^ 
tion,  or  some  other  matter  to  avoid  the  demand. 

Fowler  v.  Jones,  Ball.  N.  P.  179 ;  jland  see  Ord  ▼•  Rospini,  1  Esp.  Ca.  569.|  («)  M 
note,  this  was  before  the  statute  11  G.  8,  c.  19,  which  gires  the  action  for  use  and  oo- 
capation. 
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(E)  Of  the  Effect  of  m  Set-off. 

I)  As  the  defendant  is  aDowed  to  call  for  the  particulars  of  plaintiff's  de- 
[nand,  so  when  the  defendant  pleads  or  ^ves  a  notice  of  set-off,  the  plain- 
tiff may  take  out  a  summons  for  the  particulars,  upon  which  the  judge  will 
make  an  order,  which  should  be  regularly  drawn  up  and  served,(a)  for  the 
defendant  to  deliver  them  in  a  certain  time ;  or  in  default  thereof,  that  he 
be  precluded  from  giving  evidence  at  the  trial  in  support  of  his  set-off.(&) 
Under  a  judge's  order  for  particulars,  the  defendant,  or  his  attorney  or 
agent,  should  deliver  a  particular  account  in  writing  of  the  items  ox  the 
demand,  and  when  and  in  what  manner  it  arose.     And  where  there  has 
been  an  account  current,  and  payments  have  been  made  for  which  the 
party  means  to  give  credit,  the  particular  ought  to  contain,  as  well  those 
matters  for  which  he  means  to  give  credit,  as  those  for  which  the  action  is 
'brought.(c)    But  it  is  sufficient  to  refer,  in  a  bill  of  particulars,  to  an  ac- 
count already  delivered,  without  restating  it ;  (d)  and  in  general,  if  the 
plaintiff's  particular  convey  the  requisite  information  to  &e  defendant, 
however  maccurately  it  be  drawn  up,  it  is  sufficient.(«)    And  if  a  bill  of 
particulars  state  the  transaction  upon  which  the  plaintiff's  claim  arises,  it 
need  not  state  the  technical  description  of  the  right  which  results  to  the 
-plaintiff  out  of  the  transaction.(g)     The  above  rules  apply  to  particulars 
of  set-off,  as  well  as  to  particulars  of  plaintiff's  demand. 

(a)  R.  H.  59  G.  3,  K.  B.  (b)  For  the  form  of  particalftrs  of  set-off,  see  Tldd,  Ap- 
pendix, ch.  94,  $  10;  and  for  their  effect,  see  8  Price,  313.  (e)  1  Eep.  Ca.  380; 
a  Gamp.  410;  ud  vide  Tidd,  644,  note,  (8th  ed.)  (d)  Peake't  Ca.  173,  (e)  1  Camp. 
609  in  fio/M.    (jg)  4  Taunt.  189 ;  and  see  Tidd,  uin  tup.) 

0(E)  Of  the  Effect  of  a  Set-off. 

Where  a  par^  in  the  defence  of  a  suit  sets  up  matter  on  the  trial  of 
the  cause  which  is  not  properly  available  as  a  defence,  as,  where  he  in- 
sists upon  matter  as  set-off  which  is  not  ayailable  as  such,  and  testimony 
is  produced  in  support  of  such  defence,  and  submitted  to  and  passed  upon 
by  the  juiy,  such  matter  cannot  again  be  brought  up  in  a  suit  by  such  de- 
fendant, and,  if  it  be,  the  former  suit  and  trial  may  be  pleaded  m  bar  of  a 
recovery. 

WMer  T.  Case,  10  Wend.  603. 

By  filing  an  account  by  way  of  set-off  or  cross  demand,  commencing 
within  six  years,  a  defendant  does  not  thereby  waive  the  statute  of  limi- 
tations, as  to  so  much  of  the  plaintiff's  account  as  is  of  more  than  si^  years' 
Standing. 

Hibler  v.  Johnston,  3  Harr.  (N.  J.)  R.  366, 

A  set-off  may  be  withdrawn  before  judgment  upon  it,  and  a  separate 
action  may  be  maintained  for  it. 
Carj  T.  Bancroft,  14  Pick.  315 ;  Molrhead  y.  Kirkpatrick,  5  Watts  &  Serg.  506. 

Where  a  verdict  was  given  a^inst  the  plea  of  set-off,  and  the  defendant 
afterwards  brought  an  action  U)t  such  cause  of  action,  held,  that  he  was 
estopped  from  suing  for  the  same  demand,  and  a  plea  stating  such  former 
action  and  the  second  action  was  for  the  recovery  of  the  identical  claim 
specified  in  the  set-off,  was  not  answered  by  a  replication  that  no  evidence 
was  ofiered  to  substantiate  the  plea  of  set-off. 

Eastmore  y.  Laws,  5  Bing.  N.  S.  444;  S.  C.  7  Dowl.  431.^ 
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(A)  The  Nature  of  hie  Office. 

afterwards  in  fee.  But,  when  it  became  too  burdensome,  and  could  not  be 
commodiously  executed  hj  a  person  of  so  high  rank  and  Quality,  it  was 
thought  necessaiy  to  constitute  a  person  duly  qualified  to  officiate  in  his 
room  and  stead,  who  from  hence  is  called,  in  Latin,  VicecomeSy  and  Sherifif 
from  Shure  Reeve,  i.  e.  governor  of  the  shire  or  county.  He  is  likewise 
considered  in  our  books  as  bailiff  to  the  crown ;  and  his  county,  of  which  he 
hath  the  care,  and  in  which  he  is  to  execute  the  king's  writs,  is  called  his 
baili^ck. 

Day.  60 ;  SavU,  43 ;  Roll.  Rep.  374 ;  Go.  Lit  1 68  a.    Vide  Pref.  to  9  Rep.,  7  Co.  33. 

It  is  said  by  Lord  Coke  and  Dalton,  that  earls,  by  reason  of  their  high 
employments  and  attendance  upon  the  king,  being  not  able  to  follow  all 
the  business  of  the  county,  were  delivered  of  all  that  burden,  and  only  en- 
joyed the  honour  as  they  now  do,  and  that  labour  was  laid  upon  the  sheriff; 
so  that  now  the  sheriff  aoth  all  the  king's  business  in  the  county.  And  the 
sheriff,  though  he  be  still  called  vicecomes^  yet  all  he  doth,  ana  all  his  au- 
thority, is  immediately  from  and  under  the  idng,  and  not  from  or  under  the 
earl ;  so  that  at  this  day  the  sheriff  hath  all  the  authority  for  the  adminis- 
tration and  execution  of  justice  which  the  count  or  earl  had ;  the  king,  by 
his  letters  patent,  now  committing  to  the  shenS  custodiam  cam*, 

9  Co.  49 ;  Dalt  Sh.  3.  ||See  more  as  to  the  (hmea  and  Fieecamesy  Seld.  tit.  Hon. 
part  3 ;  Madoz.  Notes,  Dial.  Ezch.  p.  31.|| 

He  is  therefore  at  this  day  considered  as  an  officer  of  great  antiquity, 
trust,  and  authority,  havine,  as  Mr.  Dalton  observes,  from  the  king  the 
custody,  keeping,  command,  and  government  (in  some  sort)  of  the  whole 
county  committed  to  his  charge  and  care ;  and,  according  to  my  Lord 
Coke,  he  is  said  to  have  triplicem  custodiam^  viz.,  vUa  jtLsiituBy  vita  legis^ 
et  vita  reipublicaj  &c. ;  vita  justUiay  to  serve  process,  and  to  return  in- 
different juries  for  the  trial  of  men's  lives,  liberties,  lands,  and  goods ;  vita 
legiSy  to  execute  process  and  make  execution,  which  is  the  life  of  the  law ; 
and  vita  reipubli^caj  to  keep  the  peace. 

Co.  Lit.  168 ;  Dalt.  Sh.  5. 

It  seems  that  anciently ,(a)  and  before  the  statute  9  Ed.  2,  stat.  2,  sheriffs 
were  elected  by  the  freeholders  of  the  county,  as  the  coroners  are  at  this 
day,  and  consequently  that  their  office  did  ndt  determine  by  the  death  of 
the  king. 

3  Inst.  568;  3  Brownl.  383;  ||Mad.  Notes,  Dial.  Ezch.  p.  33;  Spelm.  Gloss,  voc. 
VUecomeii  Barr.  on  Stat  p.  185  ;||  hvLiqu.?  [(a)  It  was  ordained  by  the  statute  of 
38  E.  1,  c.  8,  that  the  people  should  have  election  of  sheriffs  in  every  shire  where  the 
shrievalty  is  not  of  inheritance.  ||See  1  Black.  Com.  340.||  For,  anciently,  in  some 
counties  the  sheriffs  were  hereditary ;  as  it  seems  they  were  in  Scotland  till  the  statute 
of  30  6.  3,  c.  43,  and  still  continue  in  the  county  of  Westmoreland,  of  which  the  Earl 
of  Thanet  is  the  hereditary  sheriff.  The  city  of  London,  too,  have  the  inheritance  of 
ihe  shrievalty  of  Middlesex  vested  in  their  body  by  charter.  1  Bl.  Com.  339.  ||But 
though  the  same  persons  are  sheriffs  of  London  and  sheriff  of  Middlesex,  yet  a  writ 
directed  to  them  as  sheriffs  of  London  cannot  be  executed  by  them  in  Middlesex,  and 
so  e  eofwenoy  3  Bam.  &  A.  408 :  and  a  person  in  Newgate,  m  custody  of  the  sheriffs 
of  London,  cannot  be  detained  on  a  writ  directed  to  the  sheriff  of  Middlesex ;  for  the 
prisons  are  distinct  1  Roll.  Abr.  894. ||  This  office  may  also  descend  to  and  be  exe- 
cuted by  a  female ;  for  Anne  Countess  of  Pembroke  had  the  office  of  hereditary  sheriff 
of  Westmoreland,  and  exercised  it  in  person.  At  the  assizes  at  Appleby  she  sat  with 
the  judges  on  the  bench.    Hargr.  Co.  Lit  336.] 

And  though  at  this  day  the  king  hath  the  sole  appointment  of  sherifis,(fr) 
except  in  counties  palatine,  and  where  there  are  a  jura  regaliaj  yet  it 
hath  been  (c)  adjudged,  that  the  office  of  sheriff  is  an  entire  thing,  and  that 
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tlierefore  the  long  cannot  appoition  or  divide  it,  tliat  is,  be  cuMOk  im 
nine  it  in  part,  as  for  one  town  or  for  one  hundred ;  neitfaer  eahe  dde 
the  sheriff  of  any  thing  incident  or  belonging  to  his  <^fiee. 
{b)  Dw.  60;  (e)  4  Co.  3^  MiUoa't  omo;  Dak.  8b.  $\  Hob.  13 ;  Bayn.aa 

IRefipecting  the  oflSce  of  sheriiT  in  ancient  times,  see  Mr.  Amos'siii 
*oite8C.  de  Laud.  Licg.  Anglis,  p.  81,  and  the  books  there  citei| 

(B)  Who  are  qaalifiad  or  exempt  froon  lerriiig. 

It  is  proved  by  several  (a)  acts  of  parliament,  that  no  man  diall  be  ^ 

riff  in  any  county,  except  lie  have  sufficient  lands  within  the  same  cc@t 

where  he  shall  be  sherift,  whereof  to  answer  the  king  and  his  peo{kk 

case  that  any  person  shall  complain  against  him;  and  that  nonetbrs 

steward  or  bailiff  to  a  great  lord  shall  be  made  sheriff 

(a)9Ed.9,  ttaU  S;  3Ed.3,  e.  4;  4Ed.  3,c.  9;  6Ed.  3,  C.4;  14£d.f  f&ti 
c.  7.  )6  Where  the  constitution  requires  a  property  Qualification  in  a  sheiifi^tii* 
make  him  elinble,  land  is  conveyed  to  him,  this  is  a  naad  npon  tbo  policy  of  iki  Iff- 
Robeftt  T.  Gibson's  Executon,  6  Htrr.  it  Johns.  ISS^r 

It  is  holden,  that  the  king  hath  an  interest  in  eveiy  subject,  and  s  n«|c 
to  his  service,  and  that  no  man  can  be  exempt  from  the  office  d  sks 
but  by  act  of  parliament  or  letters  patent 

Sar.  43 ;  9  Co.  46. 

And  on  this  foundation  it  was  adjudged  in  Sir  John  Read's  case^  i^ 
was  made  high-sheriff  of  Hertfordshire  at  the  time  he  was  exconuDoniast 
for  non-payment  of  alimony,  that  an  information  properly  lay  aeaiai  fes 
for  not  executing  the  office ;  though  it  was  objected  on  his  behaff,  ifat^ 
oath  and  sacrament  enjoined  by  act  of  parliament,(&]  are  necessairj^' 
cations  for  all  sheriffs,  which  he  was  disabled  to  take  by  reason  of  4e  el- 
communication  j  but  the  court  held  that  be  was  punishable  for  notremoT^ 
the  disability,  it  being  in  his  power  to  get  himself  absolved  bm  ^ 
excommunication,  and  that  therefore  it  could  be  no  excuse. 

8  Mod.  999,  Attomey-general  y.  Sir  John  Read.  Mb)  35  Car.  2,  c  3,  now  re^ 
by  9  G.  4,  0. 17,  as  to  receivinff  the  seerement;  and  see  ia  $  8,  the  decisis'^'''' 
inade  in  liea  of  the  saersmeatal  test.) 

And  though  in  the  above  case  it  was  admitted,  that  ttie  mhjed  f* 
bound  to  serve  the  king  in  such  capacity  as  he  is  in  at  the  time  of  the  m^ 
vice  commanded,  yet  it  was  insisted  upon  that  he  was  not  obliged  to  9^ 
lify  himself  to  serve  in  every  capacity  ;  and  that  therefore  a  prison  r 
debt  is  not  bound  or  compellable  to  be  sheriff,  no  more  AanapcwQflJS 
bound  to  purchase  lands  to  ouali^  himself  to  be  either  a  coron^  oM 
justice  of  the  peace.  It  was  likewise  said,  that  by  the  statute  3  JacJ^ 
c.  5,  eveiy  recusant  is  disabled  ;  and  thoush  he  may  confonn,  1>^  '^.^ 
boimd  to  it ;  for  if  he  submits  to  the  penaKy,  it  is  as  much  as  is  f^^f^ 
by  law. 

8  Mod.  301. 

An  information  was  exhibited  against  L  for  refusing  to  take  ^jf 
the  office  of  sheriff  of  Norwich,  who  pleaded  the  statute  13  ^  ^>  ^ 
c.  1,  §  12,*  (c)  by  which  it  is  enacted,  that  a  person  dected  to  »sy  ^ 
in  a  corporation  shall  be  such  as  within  one  year  before  bA  t^ 
fte  sacrament  according  to  the  diurch  of  England,  else  the  election  ^ 
be  void;  and  averred  that  he  had  not  taken  the  sacrament, &c.)^ 
time  within  the  election  of  him  to  be  dieriff^  &£.|  wberefiire  tbe  ^^ 
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'was  void.    The  attorney-general  replied,  and  set  forth  that  part  of  the  act 
of  uniformity,  by  which  every  person  is  obliged  to  take  the  sacrament 
three  times  in  me  year,  according  to  the  liturgy,  &c. ;  the  defendant  re- 
joined, and  set  forth  the  statute  of  1 W.  &  M.,  c.  18,  for  tolerating  dissen- 
ters ;  and  on  demurrer  it  was  adjudged,  that  die  defendant's  rejoinder  was 
a  departure  from  his  plea,  and  therefore  he  could  haye  no  advantage  of 
the  act  of  toleration,  supposing  it  was  for  his  purpose,  it  being  a  private 
statute,(d)  and  therefore  to  be  pleaded.     And  though  judgment  was  given 
principally  on  this  point,  yet  all  the  court,  except  Justice  Sam.  Eyre,(e) 
held,  that  this  case  was  not  within  the  meaning  of  the  toleration  act,  which 
-was  not  made  in  favour  of  dissenters,  but  the  contrary,  and  was  rather 
to  exclude  them  from  beneficial  offices  than  to  ease  them  of  offices  of 
charge. 

Garth.  306;  Salk.  167,  pi.  1 ;  Ld.  Raym.  99 ;  Skin.  574,  pi.  1 ;  4  Mod.  369,  The 
Kine  and  Qaeen  y.  Larwood.    *See  now  5  6.  1,  o.  6,  §  3,  and  11  G.  1,  e.  4,  $  6. 

!(c)  rf  ow  repealed  bj  9  G.  4,  c.  17,  as  to  takinsr  the  sacrament ;  and  see  10  G.  4,  c.  7, 
10  &  14,  by  which  Roman  catholics  may  holcT civil  and  military  offices,  and  be  mem* 
bers  of  corporations,  and  hold  offices  therein,  upon  taking  the  oaths  therein  set  forth, 
instead  of  the  oaths  of  allegiance,  supremacy,  and  abjuratton.||  Ud)  It  is  now  de- 
clared to  be  a  public  act  by  19  G.  3,  c.  44.  M  It  was  said  at  the  oar  that  the  Lord 
Keeper  was  of  the  same  opinion  with  Mr.  J.  Eyre.] 

[Four  years  before,  M.  2  W.  &  M.,  this  was  adjudged  as  a  good  plea, 
in  the  case  of  Guilford  Town  v.  Clarke,  viz.,  that  he  being  a  dissenter, 
and  unq^ualified  by  the  act,  the  election  was  void ;  and  that  the  bye-law 
for  forfeiting  20/.  upon  refusal  after  election  did  not  take  place,  because 
the  person  being  absolutely  incapacitated  by  the  statute,  there  was  really  no 
election  ;  and  so  he  could  not  reAise  after  election. 

3  Vent  247 ;  Gibs.  506. 

The  defendant  was  one  of  the  dissenters  who  was  chosen  sheriff  of 
London  and  Middlesex,  and  refused  to  take  upon  him  the  office ;  for 
which  an  information  was  moved  against  him,  as  it  is  an  office  in  which 
the  public  are  interested,  and  therefore  not  to  be  compensated  by  a  pecu- 
niary satisfaction  to  the  city.  But,  upon  showing  cause,  the  court  dis- 
charged  the  rule :  it  appearing  there  were  acts  of  common  council  that  had 
provided  penalties  upon  refusers,  which  is  the  proper  remedy ;  especiallv 
where  it  is  doubtful,  whether  the  refusal  is  a  crime  or  not,  which  haw 
never  ^et  been  settled.  In  this  case,  the  &cts  are  agreed,  and  the  only 
doubt  IS  in  point  of  law,  and  therefore  more  proper  for  a  civil  suit :  and 
so  was  the  opinion  of  the  court,  in  the  case  of  Shackleton  of  York,  in 
Lord  Hardwicke's  time.  However,  they  declared,  that  if,  after  the  point 
was  determined  against  the  dissenters,  others  should  refuse,  it  might  be  a 
foundation  to  move  for  an  information. 

Rex  T.  Groevenor,  2  Stra.  1 193. 

But  this  much.a^tated  question,  concerning  the  fining  of  dissenters  for 
not  serving  corporation  offices,  is  now  settled. — In  the  year  1748,  the  cor- 
poration of  London  made  a  bye-law,  imposing  a  fine  of  600/.  upon  every 
person,  who,  being  elected,  should  refuse  to  serve  the  office  of  sheriff. 
An  action  was  brought  in  the  sherifTs  court  upon  this  bye-law,  for  the 
penalty  of  600/.  against  the  defendant  Allen  Evans,  for  refusing  to  serve 
the  Stdd  office.  The  defendant  pleaded  the  statute  of  13  Car.  St.  2,  c. 
l,{a)  that  no  person  shall  be  chosen  into  such  office,  who  shall  not,  within 
one  year  next  before,  have  taken  the  sacrament  according  to  the  rites  of 
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the  church  of  England ;  and  in  defiuilt  thereof,  ereiy  sadi  choice  is  d^ 
clared  to  be  void.     The  defendant  further  pleaded  the  statute  of  1  ^T.  i 
M.  c.  18,  for  excepting  protestant  dissenters  £rom  penalties  contained  x 
former  acts.     Then  the  plea  arerred,  that  the  sheriffs  of  London  are  ov 
firers  who,  before  13  Car.  2,  were  persons  bearing  such  office:  tfaat^e 
defendant  was  and  still  is  a  protestant  dissenter  from  the  church  of  £11^ 
land,  a  person  of  a  scrupulous  conscience  in  the  exercise  of  religioo,  m^ 
during  all  that  time  has  and  still  does  frequent  the  congregation  of  reli- 
gious worship  among  protestant  dissenters*     The  defendant  then  s^^ 
Siat  he  took  tne  oaths  and  subscribed  the  declaration,  according  to  the  tft 
of  toleration,  in  the  year  1751,  at  the  sessions  holden  for  the  Conner  a 
Middlesex  ;  and  that  his  taking  the  oaths  was  duly  registered  in  the  coss 
of  sessions :  that  he  had  not  within  one  year  before  the  supposed  eiecM 
taken  the  sacrament  of  the  Lord's  Supper  according  to  the  rites  of  1st 
church  of  England,  nor  has  he  at  any  time  since  done  it,  nor  was  he  boimd 
to  take  the  same  since  May,  1751 :  that  of  these  premises  the  lord  majQc, 
aldermen,  and  citizens  had  notice  ;  and  that  by  reason  thereof,  and  of  t£ 
act  of  parliament  made  for  eoTeming  corporations,  the  major,  aldenaeBf 
and  citizens  assembled  in  Jul)',  1754,  and  the  livery  were  prohibited  bm 
electing,  and  had  no  power  to  elect  him  sheriff:  that  he  was  disabled  hm^ 
and  incapable  of  being  elected,  and  that  the  supposed  election  of  him  va? 
void.    To  this  plea  the  plaintiff  replied,  that  by  die  statute  of  5  Geo.  2,  c.  6, 
§  3,  it  is  enacted,  that  no  person  chosen  into  such  office  shall  be  remoTe-j 
or  otherwise  prosecuted  for  omission  of  taking  the  sacrament,  nor  sb2 
any  incapacity  or  disability  be  incurred  b^  reason  of  the  same,  (unless  be 
be  removed  or  prosecution  commenced  within  six  months.)     To  this  itpb- 
cation  the  defendant  demurred ;   and  the  plaintiff  joined   in  demuirer. 
And  judgment  was  given  for  the  plaintiff  in  the  sheriff^s  court ;  vhkk 
was  afterwards  affirmed  in  the  court  of  the  hustings.     But  this  judgment 
was  reversed  by  the  commissioners  delegates,  viz..  Lord  Chief  Baron  ¥&- 
ker,  Mr.  Justice  Foster,  Mr.  Justice  Bathurst,  and  Mr.  Justice  WiliDot; 
and  the  judgment  of  the  commissioners  delegates  was  afterwards  affiraed 
in  the  House  of  Lords.     The  house,  when  the  matter  was  brought  befac 
them,  ordered  this  question  to  be  proposed  for  the  opinion  of  the  judges: 
How  far  the  defendant  might,  in  the  present  case,  be  allowed  to  plead  his 
disability  in  bar  of  the  accusation  brought  against  him  ?     It  was  allovec 
on  all  hands,  that  if  his  non-conformity  and  consequent  disability  was  cii- 
minal,  he  could  not  plead  it.     And  for  this  reason  one  of  the  judges  P&- 
rot,  B.,  was  of  opinion,  (contrary  to  the  rest  of  his  brethren,)  that  tbe 
defendant's  disability,  in  the  present  case,  could  not  be  pleaded,  because, 
as  he  said,  the  toleration  act  amounted  to  nothing  more  than  an  exemp- 
tion of  protestant  dissenters  from  the  penalties  of  certain  laws  therein  par- 
ticularly mentioned  ;  and  the  corporation  act  not  being  mentioned  therein, 
the  toleration  act  could  have  no  influence  upon  it ;  and  therefore  his  dis- 
ability, incurred  by  his  non-conformity  in  consequence  of  the  coipoiation 
act,  was,  in  his  opinion,  a  culpable  one,  and  rendered  him  liable  to  anj 
penalties  to  which  any  others  are  liable  for  refusing  to  serve  the  office  of 
sheriff;  inasmuch  as  no  man  can  disable  himself;  but  if  he  refused  to 
take  the  sacrament  according  to  the  rites  of  the  church  of  England,  be 
disabled  himself,  and  the  fine  imposed  was  a  punii^ment  upon  him  fortbe 
crime  of  his  non-conformity,  from  which  he  could  plead  no  legal  exenqh 
tion. — ^But  all  the  other  judges  were  of  a  contraiy  opinion,  that  the  ooipo- 
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ration  act  expressly  rendered  the  dissenters  ineligible  and  incapable  of 
serving ;  its  design  being  to  keep  them  out,  as  persons  at  that  time  sup- 
posed to  be  di^flected  to  the  goyemment;  aiid  though  the  disability 
arising  from  hence  could  not  then  have  been  pleaded  against  such  an  ac- 
tion as  is  now  brought  against  the  defendant,  non-conformity  being  then  in 
the  eye  of  the  law  a  cnme,  and  no  man  being  allowed  to  excuse  one 
crime  by  another ;  yet  the  case  is  different  since  the  toleration  act  was  en- 
acted, that  act  amounting  to  much  more  than  a  mere  exemption  from  the 
penalties  of  certain  laws,  and  haying  an  influence  upon  the  corporation 
act  consequentially,  though  the  coiporation  act  is  not  mentioned  therein, 
by  freeing  the  dissenters  from  all  obligation  to  take  the  sacrament  at  church, 
abolishing  the  crime  as  well  as  penalties  of  non-conformity,  and  allow- 
ing and  protecting  the  dissenting  worship.     The   defendant's  disabilit]^, 
therefore,  they  said,  was  a  lawful  one,  a  le^  and  reasonable,  not  a  crimi^ 
nal  excuse ;  it  was  not  in  the  sense  of  the  law  disabling  himself ;  the 
meaning  of  that  maxim,  ^^  That  a  man  shall  not  disable  himself,"  being 
only  this,  that  no  man  shall  disable  himself  by  his  own  wilful  fault  or 
crime ;  and  non-conformity  being  no  longer  a  crime  since  the  toleration 
act  was  enacted,  he  is  disabled  by  judgment  of  parliament,  namely,  by 
the  corporation  act,  without  the  concurrence  or  intervention  of  any  crime 
of  his  own  ;  and  therefore  he  may  plead  this  disability  in  bar  of  the  pre- 
sent action. 

Harrison  y.  Eyans,  3  Barn's  E.  L.  185 ;  6  Bro.  P.  C.  181.  ||(a)  Now  repealed  as 
la  the  sacramental  test  bj  9  G.  4,  c.  17 ;  and  see  10  G.  4,  c.7,  as  to  Uie  oath  now  re- 
quired of  Roman  Catholics  holding  ciyil  or  military  or  corporate  offices. ||  Fumeaux's 
Letters  to  Blackstone.] 

If  a  man  is  disabled  by  a  jud^ent  in  law  to  bear  an  office,  he  is  ex- 
cused, nam  judicium  reddUur  in  tnvihim ;  for  though  his  fault  or  neglect 
was  the  occasion  of  such  judgment,  yet  it  is  a  mart  set  upon  him  by  the 
goyemment. 

Salk.  168;  4  Mod.  S73. 

And  as  nothing  but  an  inyincible  necessity  can  exempt  a  person  from 
serying  the  office  of  sheriff,  on  this  foundation  a  bye-law  made  in  London, 
that  no  freeman  chosen  sheriff,  &c.,  shall  be  excused,  unless  he  yolimtarily 
swears  he  is  not  worth  10,000/.,(a)  ic.,  and  if  he  openly  refuse  to  take  the 
office,  then  to  forfeit  the  sum  of  400/.,  &c.,  was  adjudged  good. 

Salk.  143,  pi.  1 ;  Ld.  Raym.  496;  Garth.  480;  5  Mod.  438;  12  Mod.  S70,  City  of 
London  v,  Vanacre.  ||(a)  N ow  20,000/.,  by  an  act  of  the  common  council  of  1 1th  June, 
1799.1 

[By  the  9  Greo.  2,  c.  9,  §  3,  any  person  elected  sherifT  of  Norwich  worth 
3000*.  may  be  excused  serying  the  office  on  paying  a  fine  of  SOL  within 
fourteen  days :  but  the  fourth  section  proyides,  that  no  person  shall  be  dis- 
charged from  bearing  the  said  office  for  any  longer  time  than  one  year, 
without  the  consent  of  the  mayor,  sheriffs,  and  commonalty  of  the  city. 
The  defendant,  who  was  worth  3000/.,  had  been  regularly  elected  to  the 
office,  and  had  tendered  his  fine,  on  condition  that  he  should  be  discharged 
from  serying  the  office  in  fixture ;  but  this  was  not  accepted.  On  a  motion 
for  an  information  against  him,  the  court  were  clearly  of  opinion,  that  the 
payment  of  the  fine  did  not  exempt  the  person  paying  it  for  more  than  a 
year,  without  the  agreement  of  the  corporation  that  he  should  be  discharged 
for  a  longer  time.  And  they  granted  an  information  against  the  defendant, 
because  the  yacancy  of  the  omce  occasioned  a  stc^  of  public  justice,  and 

Vol.  Vin.— 84  3x2 
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(C)  Maaaa  of  appotatiiig,  tnd  his  Oath. 

the  year  would  be  nearly  expired  before  an  indictment  could  be  brought 
to  trial. 
Res  T.  Woodrow,  9  Tenn  R.  731.] 

/0  The  election  of  an  unqualified  person  as  sheriff,  is  not  ipso  /ado  Toid> 
it  is  merely  roidable. 
State  T.  Anderson,  Coxe,  R,  SlS.a' 

(0)  Manner  ef  appointing  him ;  and  herein,  of  his  Oath. 

The  hi^-sheriff  hath  his  authority  given  him  by  two  {a\  patents ;  by  the 
one,  the  long  commits  to  him  the  custody  of  the  county ;  Dy  the  other,  the 
king  commands  all  other  his  subjects  within  that  county  to  be  aiding  and 
assisting  to  him  in  all  things  belonging  to  his  office. 

Dalt.  Sh.  7.  Where  see  the  form  of  sach  patents*  (a)  As  the  sheriff  is  nnde  by 
letters  patent  of  record,  if  therefore  it  shall  come  in  Question,  whether  he  be  sheriff  or 
not,  it  IS  to  he  tried  by  the  reeoid,  or  it  maj  be  tried  by  the  examination  of  the  Bberi£ 
Dalt.  8h.  8 ;  9  Co.  31 ;  Jenk.  90. ^For  the  foes  of  his  patent,  Tide  S  G.  1,  e.  15. 

By  the  statute  of  9  E.  st.  2,  the  chancellor,  treasurer,  an^  judges  are  to 
meet  (J)  Crastino  Animarumy  being  the  3d  of  November,(c)  every  year,  in 
the  Exchequer  Chamber,  to  nominate  persons  to  be  made  sherins.  Aod 
the  manner  is,  the  Lord  Chancellor,  Treasurer,  and  other  high  officers, 
being  of  the  privy  council,  together  with  the  judges  of  both  benches  and 
the  barons  of  the  exchequer,  being  assembled  m  the  Exchequer  Chamber, 
nominate  three  persons  in  every  county  to  be  presented  to  the  king,  that 
he  may  prick  one  of  them  to  be  dieriff  of  every  county. 

DaltSh.  6.  (6)  But  it  may  be  out  off  to  another  day.  Cro.  Car.  13,  595.  {f)Br 
34  G.  3,  c.  48»  S  l^A  sheriffs  are  to  be  appointed  on  the  moirow  ol  St.  Martin. 

And  yet  tke  king  by  his  prerogative  may  make  and  appoint  die  sbenfi 
without  this  usual  assembly,  and  election  or  nomination  in  tlie  Exehcquer, 
as  is  the  daily  practice  at  this  day  upon  the  death  of  any  sheriff. 
Dyer,  335 ;  Dalt.  Sh.  6.  [Vide  1  Bl.  Comm.  341,  and  Mr.  Christian's  nets.] 
The  sheriff,  in  eveiy  c^  the  shires  of  Wales,  shall  be  noBDonated  jeaitj 
by  the  Lord  President,  council,  and  justices  of  Wales,  and  shall  be  ceiti- 
iied  up  by  them,  and  after  appointed  and  elected  by  the  king  as  other 
sherifis  are. 

34  H.  8,  c.  86;  Dalt  Sh.  6.  [By  stat  1  W.  &  M.  c.  37,  $  4,  the  BOWHtioB  of 
three  proper  persons  to  be  sherifis  of  the  Welch  counties  is  now  Tested  in  the  jasttew 
of  the  great  sessions,  who  are  to  certify  the  names  of  such  persons  to  the  privy  council 
crcuiino  animarum^  that  the  king  may  appoint  out  of  them,  j 

The  sheriff,  before  he  doth  exercise  any  part  of  his  office,  and  before  his 
patent  is  made  out,  is  to  give  security  in  the  King's  Remembrancer's  office 
in  the  Exchequer,  under  pain  of  100/.,  for  the  payment  of  his  proffers,  and 
all  other  profits  of  his  sheriffwick.  But  these  securities  are  never  sued, 
unless  there  is  a  deficiency  in  the  sheriff's  effects* 

Dalt  Sh.  7. 

The  sheriff,  before  he  takes  upon  him  the  exercise  of  his  office,  nust 
not.  only  take  the  oaths  of  allegiance  and  abjuration  enjoined  all  officers  by 
divers  acts  of  parliament,  but  likewise  a  particular  oatb  of  office,  whick 
is  {d)  said  to  be  by  the  ancient  common  &w,  and  contains  a  concise  ac* 
count  of  the  nature  and  several  branches  of  his  office.  This  ancient  oath 
is  set  down  in  Dalton,  9. 

Dalt.  Sh.  9.    id)  Dyer,  168. 


SHERIFF.  667 

(C)  Manner  of  appointing,  and  his  Oath. 

But  there  being  in  this  oath  some  thinc^s  which  were  thought  too  (a) 
strict  with  respect  to  sheriffs,  instead  thereof  it  is  now  enacted  by  the  3  G. 
1,  c.  15,  §  18,  that  the  following  oath  shall  be  taken  by  all  higfa^herifis, 
except  die  sheriffs  of  Wales  and  of  the  county  palatine  of  Chester,  (6)  &c., 
viz.,  "  I,  A  B,  do  swear  that  I  will  well  and  truly  serve  the  king's  majesty 
in  the  office  of  sheriff*  in  the  county  of ,  and  promote  his  majesty's 

frofit  in  all  things  that  belong  to  my  office  as  far  as  I  legally  can  or  may. 
will  truly  preserve  the  kuig's  rights,  and  all  that  belongeth  to  the  crown* 
I  will  not  assent  to  decrease,  lessen,  or  conceal  the  king's  rights,  or  the 
ri^ts  of  his  franchises ;  and  wheresoever  I  shall  have  knowledge  that  the 
rights  of  tlie  crown  are  concealed  or  withdrawn,  be  it  in  lands,  rents,  fran- 
cmses,  suits,  or  services,  or  in  any  other  matter  or  thing,  I  will  do  my  ut- 
most to  make  them  be  restored  to  the  crown  again ;  and,  if  I  may  not  do 
it  myself,  I  will  certify  and  inform  the  king  thereof,  or  some  of  his  jud^s. 
I  will  not  respite  or  delay  to  levy  the  king's  debts  for  any  gift,  promise, 
reward,  or  fiivour,  where  I  may  raise  the  same  without  great  grievance  to 
the  debtors.  I  will  do  ri^ht  as  well  to  poor  as  to  rich,  in  aU  things  be- 
longing to  my  office.  I  will  do  no  wrong  to  any  man  for  any  gift,  reward, 
or  promise,  nor  for  favour  or  hatred.  I  will  disturb  no  man's  right,  and 
will  truly  and  faithfully  acquit  at  the  Exchequer  all  those  of  whom  I  shall 
receive  any  debts  or  duties  belonging  to  the  crown.  I  will  take  noting 
whereby  the  king  may  lose,  or  whereby  his  right  may  be  disturbed,  in- 
jured or  delayed.  I  will  tfuly  return  and  truly  serve  all  the  king's  writs 
according  to  the  best  of  my  skill  and  knowledge.  I  will  take  no  bailiffs 
into  my  service  but  such  as  I  will  answer  for,  and  will  cause  each  of  them 
to  take  such  oaths  as  I  do  in  what  belongeth  to  their  business  and  occupa- 
tion. I  will  truly  set  and  return  reasonable  and  due  issues  of  them  &at 
be  within  my  bailiwick,  according  to  their  estate  and  circumstances,  and 
make  due  panels  of  persons  able  and  sufficient,  and  not  suspected  or  pro- 
cured, as  is  appointed  by  the  statutes  of  this  realm.  I  have  not  sold  or  let 
to  fitrm  nor  contracted  tor,  nor  have  I  granted  or  promised  for  reward  or 
benefit,  nor  will  I  sell  or  let  to  farm,  nor  contract  for  or  grant  for  reward 
or  benefit  by  myself  or  any  other  person  for  me,  or  for  my  use,  directly  or 
indirectly,  my  ^eriflwick  or  any  bailiwick  thereof,  or  any  office  beloi^ing 
tliereunto,  or  the  profits  of  the  same,  to  any  person  or  persons  whatsoever. 
I  will  truly  and  diligently  execute  the  good  laws  and  statutes  of  this  realm, 
and  in  all  things  well  and  truly  behave  myself  in  my  office  for  the  honour 
of  the  king  ana  the  good  of  his  subjects,  and  disch^*rge  the  same  according 
to  the  best  of  my  skSl  and  power.     So  help  me  God." 

(a)  Vide  Oro.  Car.  S6.  Several  exceptions  taken  by  my  Lord  Coke  to  the  additions 
made  to  the  ancient  oath,  and  annexed  to  the  dedimus  to  swear  him  sheriff  of  Bucks. 
{The  four  exceptions  taken  by  Lord  Coke  were  referred  to  the  judges  bjr  the  Lprd  Keeper 
at  Reading,  and  the  only  eKception  allowed  was  to  the  clause  requiring  Uie  sheriff  to 
do  diligence  to  destroy  all  heresies  called  Lollaries,  and  to  be  assistant  4o  the  comBii»- 
sioners  and  ordinary,  in  church  matters,  which  were  added  to  the  old  oath  by  reason 
of  the  statutes  5  K.  S,  and  9  Hen.  4,  c.  15,  against  heretics,  whieh  statutes  were  re- 
pealed by  the  1  Ed.  6,  and  the  1  EHiz.  The  judges  gave  thsir  opini^Mi,  that  it  was  fit 
the  clause  should  be  omitted,  because  it  was  appointed  bj  statutes  then  repealed,  and 
which  were  intended  against  the  religion  then  professed  and  established,  wnich  befofe 
had  been  condemned  for  heresy,  bat  was  then  held  for  the  true  religion.  Cro.  Oar.  M. 
The  other  three  exceptions  were  not  allowed  by  the  judges ;  and  the  substance  of  those 
disuses  is  introduced  in  the  new  oath  under  3  6.  1,  c.  Id.Q  [(5)  The  sheriffs  of  those 
places  are  to  take  the  old  oath,  with  the  omission  only  of  the  words  imposing  constant 
residence  in  their  bailiwicks.    3  G.  1,  c.  15,  $  90.] 
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(E)  How  long  to  eoDtiDoo  in  hit  Ofllee,  Ike. 

If  a  ^non  refuses  to  take  upon  him  the  office  of  sheriff,  it  was  usoal  to 

Cunish  him  in  the  Star-chamber ;  and  he  may  now  be  proceeded  against 
y  information  in  the  Court  of  King's  Bench.     Also,  if  he  refuses  to  take 
the  oaths  enjoined  him,  or  officiates  in  the  office  before  he  hath  thus  quat 
iied  himself,  that  court,  which  hath  a  general  superintendency  oyer  all 
officers  and  ministers  of  justice,  wiU  grant  an  information  against  him.  And 
it  hath  been  (a)  held,  that  a  refusal  of  oaths  enjoined  to  be  taken,  amoonb 
to  a  refusal  of  the  office. 
Dalt  Sh.  15;  Dyor«  167.    (a)  3  Ler.  116 ;  Garth.  907. 
If  the  sheriff  be  not  in  London,  the  oath  maybe  taken  by  dedbmupUtt- 
UUemj  directed  to  any  two  justices  of  the  peace  of  the  same  countj,  one  to 
be  of  the  quarumy  or  to  any  other  commissioner  or  commissioners,  or  be- 
fore one  of  the  judges  of  assize  for  that  county,  or  one  of  theMastenin 
Chancery,  who,  it  is  said,  may  as  well  as  the  judge  administer  such  oaA 
without  any  dedbnus, 
Dalt  Sh.  13, 14. 

If  the  commissioners  shall  return  the  commission  or  writ,  and  the  oadis 
to  be  taken  when  they  were  not  taken,  this  is  finable. 
Dyer,  168;  Dalt  Sh.  14. 

It  is  held,  that  the  breach  or  violation  of  this  oath,  althou^  a  hi{^ 
offence,  is  not  however  perjury,  nor  punishable  as  such. 
11  Co.  98. 

(D)  That  he  must  attend  to  this  Office  singly,  and  cannot  execote  aay  odi«r. 

It  is  holden,  that  a  sheriff  cannot  be  elected  knight  of  the  shire  for  that 
county  for  which  he  is  sheriff. 
4  Inst  48 ;  Lit  Rep.  336 ;  Sir  Simon  Dewe*8  Joorn.  38, 436. 
And  although  a  sheriff  is  by  virtue  of  his  office  a  conservator  of  the 

Eeace,  yet  it  is  enacted  by  the  1  Mar.  st.  2,  c.  8,  §  2,  "  That  no  person 
aving  the  office  of  sheriff  of  any  county  shall  exercise  the  office  of  jusdce 
of  the  peace  in  any  county  where  he  shall  be  sheriff  during  the  time  he 
shall  use  the  office  of  sheriff." 
Dalt  Sh.  S7. 

By  the  1  H.  5,  c.  4,  it  is  enacted,  "  That  no  under-sheriff,  sheriff's  derk, 
receiver,  nor  sheriff's  bailiff,  shall  be  attorney  in  any  of  th^  king's  courts 
during  the  time  that  he  is  in  office." 

Dalt  Sh.  454. 

II  And  by  stat.  22  G.  2,  c.  46,  §  14,  no  clerk  of  the  peace,  or  his  deputy, 
nor  any  umfer-sA^rj^  or  Ms  difnUy^  shall  act  as  a  solicitor,  attorney,  or 
agent,  or  sue  out  anv  process  at  any  general  or  quarter  sessions  of  the  [jeace, 
to  be  held  for  any  place  where  he  mdll  execute  his  office,  upon  pain  of 
forfeiting  50/.  || 

(E)  How  long  to  continue  in  his  Office,  and  by  what  determined. 

By  the  14  E.  3,  c.  7,  it  is  enacted,  "  That  no  sheriff,(6)  under-sherifl;  nor 
sheriff's  clerk,  shall  tarry  or  abide  in  his  office  above  one  year,  upon  pain^ 
forfeit  two  hundred  pounds  yearly  as  long  as  he  occupieth  the  office ;  and 
that  every  pardon  made  for  such  offence  or  forfeiture  shall  be  void ;  aw 
all  (c)  letters  patent  made  to  occupy  such  office  above  one  year  Aall  beToidj 
.any  words  or  clause  of  non  obstante  put  into  such  patent  notwithstanding;  and 
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(F)  Most  reside  in  his  Connty,  and  of  his  Jarisdiction. 

that  whosoever  shall  presume  to  take  upon  himself  the  office  of  a  sheriff 

above  one  year  by  force  of  such  letters  patent,  shall  be  disabled  from  ever 

after  to  be  ^eriff  within  any  county  of  England." 

Confirmed  by  the  33  H.  6,  c.  8.  {b)  By  the  42  E.  3,  c.  9.  (c)  Notwithstanding  this 
it  hath  been  adjudged  in  the  year-book,  3  H.  7,  6  b,  that  the  king,  by  the  clause  of  non 
obstante^  might  make  a  good  patent  of  such  office  for  life ;  and  by  the  following  authori- 
ties, wliich  seem  to  be  grounded  on  this  resolution,  it  is  said,  that  the  king  by  his  pre- 
rogative may  dispense  with  these  statutes,  and  grant  the  office  of  sheriff  for  years,  life, 
or  in  fee.  7  Co.  14 ;  Finch,  334;  Plow.  503;  Dalt  Sh.  33.  But  yet  vide  3  Hawk. 
P.  C.  c.  37,  where  the  contrary  opinion  is  holden,  and  the  xeason  of  these  authorities 
refuted ;  and  stat  1  W.  &  M.  sees.  3,  c.  3. 

By  the  1  Ric.  2,  c.  11,  it  is  enacted,  '^  That  none  that  hath  been  sheriff 
of  any  county  a  jear  shall  be  within  two  years  next  chosen  again,  or  put  in 
the  same  office,  if  there  be  other  sufficient." 

Confirmed  by  33  H.  6,  c.  8. 

And  by  the  1  Hen.  5,  c.  4,  it  is  enacted,  "  That  they  that  be  bailiffs  of 
sheriffs  one  year  shall  be  in  no  such  office  by  three  vears  next  following,  ex- 
cept bailifis  of  sherifis  which  inherit  in  their  office.'' 

By  the  common  law  the  patents  of  sheriffs,  like  all  other  commissions, 
determined  by  the  death  or  aemise  of  the  king ;  but  now  by  the  7  W.  &  M. 
c.  27,  §  21,  and  1  Ann.  st.  1,  c.  8,  such  commission  shaU  remain  in  full 
force  for  the  space  of  six  months  next  after  such  death  or  -demise,  unless 
superseded,  determined  or  made  void  by  the  next  successor. 

Dyer,  165 ;  Dalt  Sh.  17. 

But  though  such  patenjt  was  determined  by  the  death  of  the  king,  yet  it 
was  adjudged,  that  if  the  sheriff  after  such  demise,  and  before  his  taUng  out 
a  new  patent,  suffered  a  prisoner  to  escape,  that  an  action  lay  against  nim. 

7  Co.  30. 

It  hath  been  held,  that  the  office  of  sheriff  does  not  determine  by  the 
party's  becoming  a  peer  on  the  death  of  his  father,  but  that  he  still  remains 
sheriff  a<2  voluntatem  regis. 

Cro.  Eliz.  13,  Sir  Lewis  Mordants  case. 

(F)  That  he  must  be  resident  in  his  County,  and  whether  he  hath  any  Jurisdiction 

out  of  It 

By  the  4  H.  4,  c.  5,  it  is  enacted,  "  That  every  sheriff  shall  be  (a)  dwell- 
ing in  proper  person  within  his  bailiwick  for  the  time  he  shall  be  such 
officer,  and  that  the  sheriff  shall  be  (i)  sworn  to  do  the  same." 

(a)  The  word  in  the  original  is  demurrant^  which  it  is  said  is  not  well  translated  by 
the  word  dtoelUng,  Lit  Rep.  338.  (6)  Is  now  left  out  of  the  new  oath,  ||in  3  G,  1, 
c.  15.B 

Hence  it  is  clear  that  a  sheriff  hath  no  jurisdiction  in  any  other  county, 

nor  can  he  do  a  judicial  act,  in  which  his  personal  presence  is  required  out 

of  his  county.     But  it  is  held,  that  he  may  do  a(c)  ministerial  act,  as  make 

a  panel,  or  return  a  writ  out  of  his  county. 

Dalt  Sh.  33.  (c)  9  H.  4, 1.  [He  may  assign  a  bail-bond  out  of  his  county.  3  Ld, 
Raym.  1455 ;  3  Stra.  757.] 

But,  if  the  sheriff  be  beyond  sea,  and  make  a  panel  or  any  return  there, 
and  send  it  into  England,  it  is  not  good,  for  he  is  an  officer  but  only  in 
England. 

Dalt  Sh.  33. 

K,  on  a  habeas  corpus^  4rc.,  the  sheriff  is  commanded  to  carry  a  prisoner 
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Id  m  certain  place  out  of  his  county,  and  in  doing  this  he  is  oUiged  top 

tfarougfa  fiCForal  counties,  to  this  special  purpose  be  hath  auAor^  b  we 

other  counties. 
Dalt  Sk.  as. 

So,  if  a  prisoner  of  his  own  wrong  shall  make  an  escape,  and  fly  into 
another  county,  the  sheriff  or  his  officers  upon  fresh  suit  may  take  lum  again 
in  another  county. 

Plow.  37 ;  Dalt  Sh.  93. 

H  It  has  never  been  doubted  that  bailable  process  must  be  executed  by 
the  sheriff  within  his  bailiwick ;  but  it  has  been  holden  in  some  cases,  diat 
process  not  bailable  mi^t  be  served  out  of  the  county  into  which  it  is  di 
rected.    However,  it  is  now  setded  otherwise. 

Chaae  t.  Joyee,  4  Maul.  &  S.  413 ;  Hammond  ▼.  Taylor,  3  Bam.  &  A.  406.| 

(G)  CaoBOt  diapoM  of  hta  Bailiwick. 

By  die  23  H.  6,  c.  10,  it  is  provided,  ^<  Thdi  no  dieriff  riiall  let  to&m 
in  any  manner  his  county,  nor  any  of  his  bailiwicks,  hundreds,  or  v:^ 
takes." 

In  the  construction  hereof  it  hath  been  holden,  that  tius  is  a  pwticdar 
law,  and  must  be  pleaded,  otherwise  the  judges  cannot  take  notice  of  it 

3  Kab.  678,  Ellis  ▼.  Nelson. 

It  hath  been  holden,  that  a  lease  thereof,  thou^  no  rent  was  e?er  re- 
served, is  within  the  statute,  the  intent  thereof  bemg  that  flheiifi  akoold 
keep  their  counties  in  their  own  hands. 

90  H.  7, 13 ;  Dalt  Sh.  33. 

It  seems  the  better  opinion,  that  a  lease,  reserving  only  part  of  tbe  pro* 
fits,  is  within  the  statute. 

Plow.  87;  Dalt.  Sh.  33. 

It  hath  been  doubted,  whether  a  lease  made  by  the  sheriff  of  hisoStt 
or  county  only  by  parol  be  within  the  statute. 

Dalt  Sh.  34. 

It  hath  been  adjudged  in  the  case  of  the  sheriff  of  Nottingham,  who  took 
money  for  his  bailiwick,  which  he  first  gave  his  servants,  and  which  tbej 
sold,  but  he  himself  received  the  money,  that  this  was  within  the  statute 
4  H.  4,  c.  5,  which  prohibits  the  letting  to  farm,  &c.,  under  certain  penal- 
ties ;  and  that  it  was  not  only  malum  prohiiitum^  but  likewise  malum  t»^ 
as  tending  to  extortion  and  other  oppressions. 

Moor,  781,  Stockwith  ▼.  North.    Vide  tit  Qffiee  and  Offiaen^  Vol.  TiL 

By  the  3  Geo.  1,  c.  15,  §  10,  "  It  shall  not  be  lawful  for  any  person |o 
buy,  sell,  let,  or  take  to  &nn  the  office  of  under-sheriff  or  depu^-sbenfl, 
seal-keeper,  county  clerk,  shire-clerk,  jailer,  bailiff,  or  any  other  office  pe^ 
taimng  to  the  office  of  high-sheriff,  or  to  contract  for  any  of  the  said  office6| 
on  forfeiture  of  500/.,  one  moiety  to  his  naajesty,  the  other  to  such  tf  ii^ 
sue  in  an^  court  at  Westminster  within  two  years  after  the  ofiepce. 

"  Provided  that  nothing  in  this  act  shall  hinder  any  big^-fihenff  fr* 
constituting  an  under-sheriff  or  deputy-sheriff,  as  by  law  he  may,  aorhifidtf 
tiie  under-Aeriff  in  case  of  the  high-sheriff's  death,  when  he  acts  as  k^ 
sheriff,  from  constituting  a  deputy,  nor  hinder  such  sheriff  or  unde^skcrii 
from  receiving  the  lawml  fees  of  his  office,  or  firom  taking  security  fortw 
due  answering  the  same,  nor  hinder  such  under-sheriff,  deputy-sheriff,  sea** 
keepei^  &«.,  from  accounting  to  the  high-sheriff  for  ail  such  la^^  f<^^ 
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shall  be  by  them  taken,  nor  for  giying  security  so  to  do,  nor  to  bmdei  the 
high-sheriff  from  allowing  a  salary  to  his  nnder-Aeriff,  &c.,  or  other 
officers."  (a) 

(a)  If  a  sheriff  takes  bond  of  his  bailiff  to  pay  20d.  for  STery  defendant's  name  in 
erery  warrant  in  viemeproeemf  it  is  not  letting  his  therifwiek  to  farm.  Ballantine  ▼. 
Irwin,  M.  4,  6.  d,  C.  B.  Fort.  368. 

(H)  Of  the  High-Sheriff's  Power  and  Ihity  in  appointing  an  Under-Sheriff,  and 

otiier  Deputies :  And  herein, 

I.  Of  the  Under-sheriffs  and  in  vohat  Manner  appointed. 

Although  the  king  by  his  letters  patent  granteth  to  the  sheriff  cti^/oefiam 
comitatuSy  without  any  express  words  to  make  a  deputy,  yet  hath  the  sheriff 
power  to  make  a  deputy  or  under-sheriff,  who  may  execute  all  the  minis- 
terial parts  of  the  office.  For  experience,  says  my  Lord  Hobart,  proves 
that  many  sherifis  cannot  execute  it  themselves.  From  the  (&)  antiquity 
thereof  and  necessity  of  this  officer  the  law  takes  notice  of  him,  and  on  his 
being  appointed,  tlte  law  implicitly  gives  him  power  to  execute  all  the 
ordinieuy  offices  of  the  sheriff  himiself,  that  can  be  transferred  by  law. 

Dalt.  3, 514;  Hob.  13.  (6)  Was  formerly  called  teneachaUm  ffieeeomitit^  DalL  Sh.  3. 
—And  in  statute  Westm.  2,  13  Ed.  1,  stat  c.  39,  he  is  called  subvieeeome» ;  and  in  the 
statute  11  H.  7,  c.  15,  shire-clerk.    4  Co.  Mitton*s  case;  9  Co.  49;  Dyer,  355. 

He  is,  says  my  Lord  Hobart,  in  nature  of  a  general  baliff  to  the  sheriff 
over  the  whole  shire,  as  others  are  over  the  hundred ;  and  being  in  effect 
but  the  sheriff's  deputy,  according  to  the  nature  of  a  deputation,  he  is  re- 
movable as  an  att(H-ney  is ;  and  though  made  irrevocable,  yet  may  the 
high-sheriff  remove  him.  But  having  once  appointed  him,  though  he  may 
totally  remove  him,  yet  he  cannot  (c)  abridge  him  of  any  part  of  his  power. 

Hob.  13 ;  (e)3  Brown.  381. 

The  high-sheriff  may  execute  the  office  himself,  and  the  uruler-sheriff 

hath  not,  nor  ought  to  have,  any  estate  or  interest  in  the  office  itself; 

neither  may  he  do  any  thing  in  his  ((2)  own  name,  but  only  in  the  name  of 

the  high-sheriff,  who  is  answerable  for  him. 

Dalt.  Sh.  3.  (d)  An  under-sheriff  must  act  in  the  name  of  the  hiffh-eheriff,  because 
the  writs  are  dhreeted  to  the  high-sheriff.  Sallu  96.  ||That  under-sheriffs,  &e.,  cannot 
act  as  solicitor,  attorney,  &c.,  see  ant4i  (D).|| 

/0lf  a  person  act  generally  as  the  deputy  of  the  sheriff,  with  the  eonsent 
and  knowledge  of  the  sheriff,  the  latter  will  be  responable  for  his  official 
acts,  although  he  may  never  have  appointed  him  by  express  authority. 

Bosley  v.  Far^uar,  9  Blackf.  67.8^ 

By  ^e  3  Geo.  1,  c.  15,  §  8,  it  is  enacted,  '<  That  if  any  sheriff  shall  die 
before  the  expiration  of  his  year,  or  before  he  be  superseded,  the  under- 
sheriff  shall  nevertheless  ccntmue  in  his  office,  and  execute  the  same  in  the 
name  of  the  deceased  till  another  sheriff  be  appdnted  and  sworn ;  and  the 
under-sheriff  shall  be  answerable  for  the  execution  of  the  office  during  such 
interval,  as  the  high-sheriff  would  have  been ;  and  the  securitjr  given  bV 
die  under-sheriff  and  his  pledges  shall  stand  a  securi^  to  the  kinjg,  and  all 
persons iribatsoeyer,  for  the  due  performing  his  office  auring  such  interval." 

The  under-sheriff,  before  he  intermeddle  with  the  office,  is  to  be  sworn ; 
this  is  enjoined  (6)by  the  statute  27  Eliz.  cap.  12^  and  the  form  of  the  oath 
there  prescribed. 

(e)  That  before  Uiis  statate  the  nnder^heriff  was  never  sworn.  Roll.  Rep.  974,  Per 
Coke. 
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And  now  by  the  3  Geo.  1,  c.  15,  ^  19,  it  is  enacted,  That  all  iiiukr- 
aherifls  of  any  counties  in  South  Britain,  excq>t  the  counties  in  Wales  and 
county  paktme  of  Chester,  before  they  enter  upon  their  offices,  sliall  take 
the  following  oath,  viz. :  "  I,  A  B,  do  swear,  that  I  will  well  and  tnilj 
serve  the  kine's  majesty  in  the  office  of  under-sheriff  of  the  county  of — , 
and  promote  his  majesty's  profit  in  all  things  that  belong  to  the  said  office 
as  &r  as  I  legally  can  or  may,  and  will  preserve  the  king's  ri^ts  and  aD 
that  belon^em  to  the  crown.  I  will  not  assent  to  decrease,  lessen,  or  con- 
ceal the  kmg's  rights,  or  the  rights  of  his  franchises ;  and  wheiisoeyer  I 
shall  have  knowledge  that  the  rights  of  the  crown  are  concealed  or  witih 
drawn,  be  it  in  lands,  rents,  franchises,  suits  or  services,  or  in  any  other 
matter  or  thing,  I  will  do  my  utmost  to  make  them  be  restored  to  the  crown 
a^in ;  and  if  I  may  not  do  it  of  myself,  I  will  certify  and  inform  some  of 
his  majesty's  judges  thereof,  and  will  not  respite  or  delay  to  levy  the  king's 
debts  for  any  gift,  promise,  reward,  or  favour,  where  I  may  raise  the  same 
without  great  grievance  to  the  debtors.  I  will  do  right  as  well  to  poor  as 
to  rich,  in  all  things  belonging  to  my  office.  I  wiO  do  no  wrong  \d  anj 
man  for  any  gift,  reward,  or  promise,  nor  for  favour  or  hatred.  I  will  dis- 
turb no  man's  right,  and  will  truly  and  faithftiUy  acquit  at  the  Excheqner 
all  those  of  whom  I  shall  receive  any  debts,  duties,  or  sums  of  money  be- 
longing to  the  crown.  I  will  take  nothing  whereby  the  king  may  lose,  or 
whereby  his  right  may  be  disturbed,  injured,  or  delayed.  I  will  truly  re- 
turn, and  truly  serve  all  the  king's  writs  to  the  best  of  my  skill  and  know- 
ledge. I  will  truly  set  and  return  reasonable  and  due  issues  of  tbem  ^ 
be  within  my  bailiwick,  according  to  their  estates  and  circumstances,  and 
make  due  panels  of  persons  able  and  sufficient,  and  not  suspected  or  pro- 
cured, as  is  appointed  by  the  statutes  of  this  realm.  I  have  not  boupi, 
purchased,  or  taken  to  farm  or  contracted  for,  nor  have  I  promised  orgiTen 
any  consideration,  nor  will  I  buy,  purchase,  or  take  to  farm,  or  contract  for, 
promise,  or  give  any  consideration  whatsoever  by  myself  or  any  otber  pe^ 
son  for  me,  or  for  my  use,  di)*ectly  or  indirectly,  to  any  person  or  perstMB 

whatsoever,  for  the  office  of  under-sheriff  of  the  county  of •,  whid  1 

am  now  to  enter  upon  and  enjoy,  nor  for  the  profits  of  the  same,  norfe 
any  bailiwick  tfiereof,  or  any  other  place  or  office  belonging  thereimto.  I 
have  not  sold  or  contracted  for,  or  let  to  farm,  nor  have  I  granted  or  pit)- 
mised  for  reward  or  benefit  by  myself,  or  any  other  person  for  me,  or  for 
my  use,  directly  or  indirectly,  any  bailiwick  uereof,  or  any  other  p'>^^^ 
office  belonging  thereunto.  I  will  truly  and  diligently  execute  the  good 
laws  and  statutes  of  this  realm,  and  in  all  things  well  and  tmly  bdbare 
myself  in  the  sai^  office  for  his  majesty's  advantage  and  for  the  good  of  to  . 
subjects,  and  discharge  my  whole  duty  according  to  the  best  of  my  skill 
and  power.     So  help  me  God." 

Which  oath  is  to  be  administered  by  such  commissioners  as  shall  benasv^ 
to  administer  the  oath  to  the  high-sheriff,  as  often  as  a  commission  cii^ 
mus  shall  be  sued  forth  for  that  purpose,  or  by  the  barons,  or  one  of  tbem, 
when  the  sheriff  desires  to  be  sworn  in  town. 

[The  sheriff  cannot  depute  two  persons  under-sherifts  extraordinary}  ^ 
take  an  inquest. 

Denny  v.  TVapnell,  8  WUIb.  378. 

Although  service  of  a  rule  on  the  under-sheriff's  agent  in  town  is  ^ 
good  service,  yet  service  at  the  offices  of  the  agents  for  the  under-Aenff  » 
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London,  Middlesex,  and  Surry,  is;  because  they  are  considered  as  the 

offices  of  the  under-sheri£&. 

Rex  T.  Coles,  Dongl.  420.]  pn  an  action  against  sheriff*  of  Essex  for  not  arresting 
a  person  on  mesne  process,  notice  of  the  party  being  in  the  bailiwick  given  to  the  agent 
in  town,  was  held  no  notice  to  die  sheriff.    Gibbon  t.  Coggon,  2  Camp.  188.|| 

S.  Of  CovenarOt  between  the  High-Sheriff,  hie  Under-sheriff,  and  other  Officers. 

It  is  meet  and  safe,  says  Dalton,  for  the  high-sheriiTto  take  good  security 

from  his  under-sheriff  and  other  officers  before  he  trust  them  with  their 

offices ;  and  for  this  commonly  the  high-sheriff  taketh  bonds  and  covenants 

from  the  under-sheriff  and  friends,  as  also  of  bis  bailifis  and  jailer. 

Dalt  Sh.  445;  2  Keb.  352.  /SA  deputation  necessarily  expires  with  the  office  on 
which  it  depends.  A  deputy  gare  bona  to  the  sheriff  for  the  faithful  performance  of 
his  duty  '*  during  the  continuance  of  his  appointment."  The  sheriff  was  afterwards  re- 
appointed, and  the  deputy  continued  for  seyeral  years.  Held,  that  the  word  **  during'* 
snould  be  restricted  to  the  first  year,  for  the  deputation  then  expired.  Banner  ▼. 
M^Murray,  1  Dot.  218.$^ 

And  as  this  is  allowed  by  law,  it  is  holden,  that  if  an  under-sheriff  cove- 
nants with  the  high-sheriff  to  discharge  and  save  him  harmless  from  all 
escapes  of  prisoners  arrested  by  the  under-sheriff,  or  any  by  him  appointed, 
this  is  a  good  covenant ;  for  since  the  high-sheriff  tranters  his  authority,  it 
is  but  reasonable  he  should  take  security  for  the  faithful  execution  of  it ; 
and  there  is  nothing  intended  against  law,  but  rather  to  prevent  than  con- 
nive at  escapes. 

Hob.  12,13;  Moor,  856;  Godb.  212;  Brownl.  65. 

But,  if  the  high-sheriff  makes  J  S  his  under-sheriff,  and  takes  a  bond  or 
covenant  from  mm  that  he  will  not  serve  executions  above  202.  without  his 
roecial  warrant,  this  is  a  void  covenant,  because  it  is  against  law  and  jus- 
tice, inasmuch  as  when  he  is  made  under-sheriff,  he  is  liable  by  the  law  to 
execute  all  process  as  well  as  the  sheriff  is. 

Hob.  12, 13 ;  Godb.  212 ;  2  Brownl.  281,  Sir  Daniel  Norton  v.  Sims. 

But  it  was  resolved  in  the  above  case,  that  though  this  covenant  was 
void  in  law,  that  yet  the  bond  was  good  for  the  rest  of  the  covenants  which 
were  agreeable  to  law ;  and  a  difference  was  taken  between  a  bond  made 
void  by  statute  and  by  common  law ;  for  upon  the  statute  of  23  H.  6,  c.  9, 
if  a  sheriff  will  take  a  bond  for  a  point  against  that  law,  and  also  for  a  due 
debt,  the  whole  bond  is  void,  for  the  letter  of  the  statute  is  so ;  for  a  statute 
is  a  strict  law  ;  but  the  common  law  doth  divide  according  to  common  rea- 
son, and  having  made  that  void  that  is  against  law,  lets  the  rest  stand. 

Hob.  14;  [2WUs.  351.] 

Also,  it  was  resolved,  that  this  case  was  not  within  the  statute  23  H.  6, 
c.  9,  because  it  was  not  a  bond  made  by  or  on  the  behalf  of  a  prisoner,  and 
because  the  statute  is  not  pleaded,  as  it  ought  to  be,  being  a  special  law.(a) 

Hob.  13.     [(a)  It  is  a  public  law.    2  Term  R.  575.] 

So,  in  debt  upon  an  obligation  entered  into  by  the  sheriff's  clerk,  or 
under-sheriff,  for  payment  of  money  into  the  Exchequer  within  fourteen 
days  after  he  received  it,  who  pleaded  the  statute  23  H.  6,  c.  9,  and 
averred  that  it  was  taken  colore  officii;  it  was  adjudged  upon  demurrer, 
that  the  statute  extended  only  to  bonds  taken  from  those  who  were  to  ap- 
pear, or  who  were  in  ward,  and  not  to  this  case. 

Moor,  242,  Cartwright  v.  Daleswortb. 

In  debt  on  an  obligation  by  the  under-sheriff  to  the  high-sheriff  for  saving" 
Vol.  Vni.— 85  3  L 
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him  hamleaB,  the  defendant  pleaded,  that  he  had  sared  him  hanoka; 
which  on  demurrer  was  held  an  ill  plea,  because  he  might  have  sared  bin 
harmless  in  some  diines  thouj^  not  in  all^  and  dierefore  non  dammfia^ 
had  been  the  proper  plea. 
Stil.  19,  Wroth  t.  EImjt.    Vide  th.  Pleading$^  Tol.  Til. 

In  debt  by  an  under-sheriff  against  his  bailiff^  on  an  obligation  to  saye 
him  harmless  in  the  executing  of  processes  and  other  things  contained  in 
the  condition,  it  was  objected,  that  it  was  not  alleged  that  the  process  ku 
to  be  executed  within  me  hundred  wherein  he  had  jurisdiction ;  vmi  this 
the  court  held  a  good  objection,  because  the  bailiff  cannot  execute  a  pro- 
cess out  of  the  hundred  wherein  he  is  bailiff,  by  virtue  of  his  general  au- 
thority, but  only  as  a  special  bailiff. 

Stil.  18,  Horton  v.  Ihj;  Allen  10,  S.  C.  For  thoogfc  words  of  the  eonditioi  wm 
genenl  to  make  letom  or  all  warrente  directed  to  him,  yet  it  was  to  be  vndentood  of 
such  only  as  were  to  be  executed  within  the  hnndred  of  which  he  was  made  biliC 
9  Saund.  414,  S.  C.  cited. 

HAnd  in  an  action  by  the  sheriff  against  a  bailiff's  sure^,  for  debxit  in 
not  executing  a  writ,  it  is  necesaaiy  to  aver  that  the  warrant  was  ddkeni 
to  the  bailiff;  and,  as  it  seems,  that  it  was  directed  to  him. 

Deeangee  t.  Priestly,  3  Moo.  946.|| 

Debt  on  a  bond  to  perform  covenants,  which  was,  that  the  defendant 
should  not  let  at  large  any  prisoner  arrested  without  the  sheriff's  warrant: 
the  plaintiff  shows  the  defendant  had  let  such  a  prisoner  at  large  at  West- 
minster, &c.,  it  is  good  without  showing  the  time  and  place  of  the  arre^, 
for  the  escape  is  the  material  part  of  the  covenant,  and  the  manner  of  '^ 
arrest  is  not  in  question ;  and  whether  he  were  legally  taken  oj  imprisoned, 
was  not  materia!  when  he  was  suffered  to  go  at  large. 

Sid.  30,  Jenkins  t.  Hancock. 

In  debt  on  an  obligation  conditioned  to  perform  the  covenants  and  agree 
ments  in  an  indenture  made  between  the  sheriff  of  £ssex  and  the  under- 
sheriff,  in  which  the  under-sheriff  covenanted  to  pay  all  sums  of  money 
which  oueht  to  be  paid  by  the  sheriff  touching  the  execution  of  the  said 
office,  and  to  discharge  the  sheriff  of  them;  the  defendant  pleads  peiibrm- 
ance  generally ;  plaintiff  In  his  replication  assigns  a  breach  of  non-payme^ 
of  407.  to  the  jailer  of  Chelmsford,  expended  ^wo  materia  tangenv  eaai 
ofiU?  pr<edict\  viz.,  for  the  conducting  of  a  prisoner  from  Chelmsford  to 
York  castle,  and  for  his  meat  and  drmk  in  tne  journey,  which  sum  the 
jailer  bath  recovered  against  the  sheriff.  Defendant  rejoins,  that  the  re- 
covery was  for  a  particular  matter  between  them,  and  not  for  matter  touA; 
ing  his  office,  and  concludes  to  the  country :  upon  which  the  plabtiff 
demurs.  It  was  urged  for  the  plaintiff,  and  agreed  to  by  Wild,  J.,  th^t 
the  defendant  ought  not  to  have  concluded  his  rejoinder  to  the  countiy, 
but  to  have  left  it  to  the  plaintiff  to  answer  to.  Per  cwr, — There  is  no  good 
breach  assigned ;  for  the  recovery  within  this  covenant  ought  to  be  for  such 
matter  as  concerns  the  sheriff,  to  which  by  law  he  is  compellable.  W 
recovery  against  the  sheriff  was  in  an  assumpsit.  It  does  not  appear  ftat 
the  ^eriff  was  obliged  to  bring  him  to  York.  It  does  not  appear  that  there 
was  any  habeas  corpus ;  and  me  sheriff  cannot  deliver  his  prisoner  to  an- 
other sheriff  without  an  habeas  carpus^  upon  the  back  of  which  he  vriW 
his  charges,  which  are  allowed  by  the  judges  of  assize  ;  and  this  ^1  ^ 
allowed  to  him  upon  his  account  in  the  ij&chequer,  if  the  prisoner  ^ 


SHERIFF.  675 

(H)  The  Under-sheriff,  Deputies,  and  Officers* 

carried  into  another  county ;  but  if  it  was  in  the  same  county,  he  shall  not 
have  allowance  for  his  charges.  As  to  that  which  is  assigned,  that  part 
became  due  for  finding  meat  and  drink  for  the  prisoner ;  this  is  no  breach ; 
for  before  the  party  is  convicted  he  ought  to  live  at  his  own  charges,  and 
therefore  till  conviction  hath  his  goods,  but  after  conviction  at  the  charge 
of  the  king;  and  therefore  the  sheriff  shall  have  allowance  in  the  Exche- 
quer. At  the  plaintiff's  request  the  court  permitted  him  to  discontinue, 
paying  the  defendant  all  his  costs  without  process. 

H.  36  &  37  Car.  3,  in  B.  R.,  Lewin  ▼.  Alsop;  3  Keb.  448,  S.  C. 

{A  contract  between  the  sheriff  and  his  deputy,  that  the  latter  shall  paj 
fhe  former  a  certain  sum  per  annum  in  consiaeration  of  his  appointment,  is 
not  illegal. 

3  Day,  538,  De  Foraet  t.  Biainaid.} 

3.  OfAcU  that  may  be  done  by  either  (f  them^  or  where  the  High' Sheriff  mutt  himself  be 

perumaUy  preeent. 

As  it  is  impossible  the  high-sheriff  can  himself  personally  execute  every 
branch  and  thine  belonging  to  his  office,  and  as  the  law,  from  the  necessity 
of  the  thing,  and  in  furtherance  of  justice,  allows  him  to  make  a  deputy, 
hence  it  is  necessary  that  such  deputy  should  in  all  things  in  which  the  high- 
sheriff's  personal  presence  is  not  required,  have  the  same  power  with  the 
sheriff  himself;  and  as  bv  the  nomination  of  him,  the  sheriff  implicitly 
confers  on  him  a  power  of  doing  all  such  offices  as  he  himself  could  exe- 
cute, and  may  be  transferred  by  the  law,  it  is  likewise  held,  that  the  depu- 
ty's authority  is  by  law  so  equal  with  the  principal's,  that  any  condition, 
covenant,  or  other  bargain  to  restrain  it  is  void ;  and  therefore  it  is  now 
universally  agreed,  that  the  under-sheriff  may  make  bills  of  sale  upon  exe- 
cutions, assign  bail-bonds,(a)  make  return  to  writs,  and  in  general  do  every 
thing  that  the  sheriff  himself  can  do. 

Hob.  13, 13 ;  Salk.  95 ;  Ld.  Raym.  658 ;  Com.  Rep.  84,  pi.  53.  See  13  Mod.  467, 
470,  690.  (a)  The  under-sheriff  himself  may  assign  a  bail-bond  in  the  name  of  the  high- 
sheriff,  since  stat.  4  ft  5  Ann.  c.  16,  but  the  under-sheriff's  clerk  may  not  Kitson  t. 
Fsu^,  1  Stra.  60.  [Bvii  this  case  was  denied  to  be  law  by  Lord  Mansfield,  in  the  case 
of  Krris  T.  Ashley,  Sittings  in  Middlesex,  Mich.  Term  30  G.  3,  where  the  assignment 
was  under  the  seal  of  office,  and  was  made  by  the  under-sheriff's  clerk,  in  his  office, 
and  that  appeared  to  be  the  usual  practice  of  making  such  assignment ;  and  in*  French 
y.  Arnold,  Tr.  5  6. 3,  this  case  oi  Harris  y.  Ashley  being  mentioned,  Lord  Mansfield 
said,  he  had  mentioned  it  before  he  had  determined  it  to  Mr.  J.  Dennison,  and  afterwards 
to  the  other  judges  of  the  court,  and  they  concurred  with  him  in  opinion  that  the  bond 
was  well  assigned.  1  Stra.  60,  Nolan's  edition,  notes.]  ||And  it  is  now  settled  that 
an  assignment  of  a  bail-bond,  or  a  return,  made  in  the  sheriff's  name  by  a  person  gene- 
rally employed  in  the  sheriff's  office,  is  yalid.  Francis  y.  Neaye,  3  Bro.  &  B.  36 ; 
6  Moo.  130,  S.  C,  and  4  Camp.  36 ;  and  it  is  the  same  as  to  an  assignment  of  a  lease 
(taken  in  ezecation)  by  the  person  acting  as  under-sheriff.  Doe  y.  BrowB«  6  Bam. 
ic  A.  343.1 

Upon  any  writ  or  process  delivered  to  the  mider-aheriffy  he,  as  well  as 
the  high-sheriiT,  may  direct  his  bailiff  or  other  officer  to  arrest  or  otherwise 
to  execute  such  process ;  but  such  bailiff  or  other  officer  must  serve  or  exe- 
cute it  himself)  for  he  cannot  c<Mnmand  any  other  to  do  it  either  by  word 
or  writing. 

Dalt.  Sh.  103. 

So,  the  under-sheriff,  bailiff,  or  other  such  officer,  may,  if  need  be, 
take  the  posse  corrdtaius^  that  is,  what  number  of  other  persons  they  shall 
think  good,  to  execute  any  writ,  process,  or  other  lawful  warrant  to  them 
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directed ;  and  such  as  shall  not  asast  them  therein,  being  required, 
make  fine  to  the  king. 
Dalt  Sh.  104. 

And  as  the  under-aheriflf  is  principally  active  in  the  execution  of  tbe 

oflke,  so  the  courts  have  refused  to  grant  an  attachment  against  the  h^ 

sheriff  where  the  under-sheriff  refuses  to  return  a  writ,  but  will  grant  an 

attachment  against  such  under-sheriff,  and  by  a  (a)  rule  oblige  the  hi^  ' 

sheriff  to  return  such  attachment  against  the  under-sheriff.     But  the  uaal 

course  is  to  direct  the  attachment  to  the  coroners. 

Catas  in  B.  R.  454.  (a)  GriTely  t.  Ford,  H.  5  Ann.  in  B.  R.  /8  An  aetion  on  the 
case,  for  not  paTtng  money  by  him  ooliected,  doea  not  lie  againat  a  depaty-aherifi^  bat 
the  ramedj  of  the  party  injured  ia  aninat  the  aheriff  only.  Hntchinaon  ▼.  Piztimst, 
1  Aik.  956.^ 

A  writ  upon  the  statute  of  Northampton  was  awarded  to  the  sheiiff  and 
justices  of  peace  of  the  county  of  Norfolk  to  remove  a  force ;  the  under- 
sheriff  by  command  of  the  high-sheriff  executed  the  writ,  and  by  riitoe 
thereof  arrested  J  S  ;  and  it  was  held,  that  the  execution  of  the  writ  lij 
the  under-sheriff  was  good,  especially  as  it  named  him  only  by  the  name 
of  his  oScBy  and  not  by  his  proper  name,  and  as  it  did  not  expressly  com- 
mand him  to  act  in  his  proper  person. 

Cro.  Elit.  994,  Lerett  ▼.  Farrar. 

But,  in  all  cases  where  the  writ  commands  the  sheriff  to  go  in  p^sop, 
there  die  writ  is  his  commission  from  which  he  cannot  deviate.  But,  if 
the  sheriff  return  that  he  was  Hhexe  in  person,  and  this  return  be  receired 
and  filed,  then  any  information  to  the  contrary  comes  too  late,  because  bf 
the  filing  it  is  become  a  matter  of  record,  against  which  no  avenneotM 
pais  lies,  neither  can  the  party  have  error  upon  the  return. 

Dalt  Sh.  34. 

As,  in  a  writ  of  partition,  the  sheriff  must  be  on  the  lands  in  peison 
accordinjs;  to  the  direction  of  the  writ ;  and  if  he  be  not,  the  court  upon 
information  thereof,  before  filing  the  return,  will  order  the  filing  to  stay; 
and,  if  upon  examination  it  be  so  found,  will  award  a  new  writ 

Cro.  Elit.  9,  10,  Clay^a  caae. 

So,  in  a  writ  of  re-disseisin,  in  which,  by  the  statute  of  Merlon,  the 
sheriff  is  judge  as  well  as  oflScer,  he  must  execute  it  in  person,  and  caoiK^t 
make  a  deputy. 

U  H.  4,  7;  6  Co.  19;  Hob.  13;  Jenk.181. 

So,  in  a  writ  of  inquiry  of  waste,  the  sheriff  must  himself  go  in  person 
and  view  the  place  wasted ;  for  though  in  this  case  he  is  not  m  strictness 

i'udge,  but  is  to  inquire  by  the  oaths  of  twelve  men,  &c.,  yet  his  ^t 
leing  in  nature  of  a  commission,  he  must  execute  it  in  person  ;  and,  as  he 
is  in  loco  jtulicisj  if  the  land  lie  in  a  franchise  the  sheriff  cannot  make  his 
warrant  to  the  bailiff  of  the  franchise,  or  return  mandam  baUivOj  &c.,  lOj 
he  cannot  grant  over  the  judicial  power,  but  he  must  enter  the  liberty  ma 
execute  the  writ  himself. 
Reg.  93;  6  Co.  IS;  8  Co.  59;  4  Co.  65;  9  Inat.390;  Dalt  34;  Dyer, 804, pi* |- 

So,  in  a  writ  of  admeasurement  of  dower  and  pasture,  the  hidi-sbo™ 
must  execute  these  in  person,  being  vicontiel  and  not  returnable,  vA  ^ 
which  the  parties  may  plead  before  the  sheriff  in  the  county,  if  they  thint 
fit,  unless  tfiey  are  removed  in  C.  B.  by  ajione,  which  the  plaintiff  may ») 
without  showmg  any  cause. 
P.  N.  B.  148;  Dalt  Sh.  34;  Noy,  91. 
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So,  in  a  writ  de  natwo  habendOj  if  it  goeth  to  the  sheriflf  to  hold  plea  of 
the  matter,  there,  he  is  both  judge  and  officer,  and  must  execute  it  in  per- 
son ;  but,  where  it  is  directed  to  the  sheriff  returnable  in  B,  there  his  office 

is  ministerial  only,  and  he  may  execute  it  by  his  under-sheriff  or  deputy. 
Bro.  Offic.  36 ;  Dalt.  Sh.  34. 

{A  writ  of  inquiry  of  damages  may  be  executed  before  a  sworn  deputy  { *  { 
of  the  sheriff:  The  inquisition  is  merely  an  inquest  of  office,  and  the  act 
of  presiding  is  ministerial  and  not  judicial.  There  is  no  case  in  which  a 
writ  of  inquiry  may  not  be  excuted  by  a  deputy,  except  where  a  statute 

or  the  writ  itself  requires  the  sheriff  to  attend  in  his  proper  person. 

2  Johns.  Rep.  63,  Tillotson  v.  Cheetliam.  The  depat^-sheriff  may  execute  process 
in  all  cases  where  the  high-sheriff  is  not  specially  required  to  go  in  person,  or  where 
the  thing  to  be  done  is  not  of  such  a  natare  as  to  amount  to  a  judicial  act.  Writs  of 
ad  quod  damnum  may  consequently  be  executed  by  the  deputy.  2  Wash.  136,  Wroe 
y.Harris.  {*}  A  general  sworn  deputy  has,  in  New  York,  the  same  powers  as  an  under- 
sheriff,  while  the  sheriff  is  in  office.  3  Johns.  Rep.  73.  See  1  Bin.  240,  Hazard  v.  Israel.} 

In  a  writ  of  justices^  vrhich  is  a  commission  to  the  sheriff  to  hold  plea 
above  40^.,  the  high-sheriff  must  execute  it  in  person ;  and  if  it  be  done  by 

the  under-sheriff,  the  judgment  thereon  is  utterly  void,  and  coram  nonjudice. 

3  Leon.  34.— Yet  in  this  case  my  Lord  Coke  holds  that  the  suitors  are  judges,  and 
not  the  sheriff.    6  Co.  13,  13. 

It  hath  been  adjudged,  that  an  assignment  of  prisoners  bv  the  under- 
sheriff  is  as  valid  as  if  made  by  the  high-sheriff  himself. 
M.  6  G.  3,  in  C.  B.,  Holt  t.  Greenlaw. 

)8.The  sheriff  is  responsible  for  money  received  by  his  deputy  on  erroneous 
process,  it  being  received  colore  officii;  and  he  cannot  avail  himself  of  the 
defect  in  the  process. 

The  People  ▼.  Dunning,  1  Wend.  1 6. 

But  the  sheriff  is  not  amenable  for  the  acts  of  his  deputy,  unless  they  have 

been  performed  in  the  ordinary  line  of  his  official  duty  as  prescribed  by  law. 
Gordon  t.  Gale,  7  Cowen,  739.gr 

4.  Tlu  Manner  of  appointing  Bailifft  and  other  (a)  Officers ;  and  therein  of  his  being  anewer* 

able  for  their  Acts, 

(a)  By  the  1  &  3  Ph.  &  M.  c.  13,  must  appoint  four  persons  in  the  county  in  his  name 
to  make  replevins,  &;c.  ||It  is  usual  to  appoint  more  than  four.  Some  act  of  appoints 
ment  is  necessary ;  for  a  replevin  grantea  by  a  person  acting  as  clerk  and  recognised 
by  the  sheriff,  but  without  appointment,  is  invalid.  Griffiths  ▼.  Stephens,  1  Chitt  R.  196. 
See  3  Brod.  &  B.  11 ;  8  B.  Moo.  37 ;  1  Marsh,  37 ;  5  Taunt.  335,  and  ani^,  tit.  Replemn.\\ 

Although  all  writs  and  processes  are  directed  to  the  high-sheriff,  and 
usually  delivered  to  the  under-sheriff,  yet,  it  being  impossible  for  them  to 
execute  them  all  themselves,  they  are  to  make  out  warrants  or  precepts  to 
their  (6)  bailiffs  and  other  officers,  who  are  to  execute  the  same ;  and  for 
that  purpose  they  are  empowered  to  appoint  a  bailiff  in  e^ch  hundred,  and 
may  appoint  a  special  bailiff  or  particular  person  to  execute  a  writ  upon 

any  certain  occasion. 

Dalt.  Sh.  103, 1 17 ;  Keilw.  86.  )8  As  to  the  power  of  sheriff's  deputy,  see  Brookyin 
V.  Patchen,  8  Wend.  47;  Tuttle  ▼.  Cook,  15  Wend.  374 ;  Jackson  ▼.  Collins,  3  Cowen. 
89;  Hall  v.  Luther,  13  Wend.  491 ;  Ferguson  v.  Lee,  9  Wend.  358;  Walden  t.  DaW- 
son,  15  Wend.  575 ;  Wilson  t.  Gale,  4  Wend .  633.0^  (6)  A  bailiff  is  to  take  the  same  oath 
appointed  to  be  taken  bv  the  under-sheriff,  by  the  statute  37  Eliz.  c.  13,  but  a  special 
bailiff,  or  one  employed  by  the  sheriff  for  a  particular  time  only,  as  to  execute  one  writ, 
&c.,  is  not  obliged  to  take  the  oath.  Jon.  349 ;  3  Lev.  151.— The  sheriff  may  take  security 
from  them,  as  he  is  answerable  for  their  acts.  Sttl.  18.— For  the  form  of  such  securities, 
Tide  Dalt  118.— ^Cannot  abridge  them  of  their  power.  3  Brownl.  383.  |[ln  Cum- 
beriand  and  Cornwall  it  seems  there  are  no  bound  bailiffs.  3  Black.  R.  453 ;  8  Term 
R.  505 ;  1  Dow.  &  Ry.  309.g 

3l2 
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Bat,  though  the  sheriflf,  having  a  writ  directed  to  him,  may  tnthonze 
others  to  execute  it,  yet  the  person  to  whom  he  directs  it  most  himself(c) 
personaUy  execute  it ;  but  any  one  may  lawfully  assist  hinu 

Dale  Sh.  1 17.  (a)  And  therefore  an  mireet  by  a  bailiflTs  follower  le  not  good.  6  M«i 
911.    MA  depaty-eheriff  cannot  depntixe  another  to  ezeeate  a  writ    MoatfonfljT. 

Seantland,  9  Yerg.  337.0^ And  there  made  a  qumrt  whether  good,  thcn^  in  the 

bailiiPfl  presence.  y8 No  deputy  can  transfer  his  geneialpowers, bat  he  may  coostitite 
a  senrant  or  bailiff  to  do  a  rarticalar  act ;  an  vnder-sheriff^may  therefore  depute  a  pema 
to  senre  a  writ  Hont  ▼.  Berretl,  5  Johns.  137.gf  [The  arrest  mast  be  made  if  Ar 
tmikority  tftkthaiHjfi  but  he  need  not  be  ttie  band  that  airesta,  nor  intbepRsestt, 
nor  actaafly  in  sight,  nor  within  any  pncise  distance*  of  the  peraon  anested.  Bhah 
T.  Archer,  Cowp.  66.1     If  a  warrant  be  directed  to  two  men  jointly  to  arrest  uwiker, 

yet  either  of  them  alone  may  do  it    Co.  Lit  181. If  a  warrant  be  directed  to  i 

bailiff  and  stranger  conjuneUm  d  divimm^  it  may  be  executed  by  the  Btianser  omlj.  Dalt 
8h.  104.  OBut  a  wanant  to  foor  jointly,  and  not  seyerally,  will  not  aaUiorixe  ts  inot 
by  one.    Boyd  t.  Darand,  S  Taont  161.    Qu.  Whether  erery  officer  b  not  bound  a 

Sroduee  his  warrant  on  making  the  arrest,  if  it  be  demanded  ?     Hall  t.  Roche,  8  Ton 
t.  188 ;  md  vide  9  Co.  R.  69.) 

If  a  blank  warrant  be  filled  up  with  the  name  of  a  special  baililT,  eitlMr 
by  the  party  himself  or  bailiff,  without  the  privity  or  subsequent  agree- 
ment of  the  sheriff,  this  is  such  an  abuse  and  contempt  for  which  an  attach- 
ment will  be  grahted. 

Noy,  lai ;  Moor,  770.  y8  A  deputation  by  the  sheriff  mast  be  filled  ap  by  him  witk 
the  name  of  the  person  who  executes  the  writ   Montgomery  v.  8cantland,SYeig.337i| 

Also,  the  sheriff  ought  not  to  make  a  blank  warrant  for  Ihe  attomejto 
fill  up  with  a  special  bailiff. 

Cases  in  B.  R.  527,  per  Holt,  C.  J. 

In  trespass  for  a  batteiy  and  impiisonmenty  the  defendant  justifies  bjvn 
out  of  the  King's  Bench  directed  to  the  sheriff,  and  a  warrant  thereupon 
made  to  him ;  the  plaintiff  demurs  specially,  because  it  is  not  pleaded  tbat 
the  writ  was  delivered  to  the  sheriff  in  the  common  form;  to  which  it  vas 
answered  j  that  it  was  not  necessary  to  be  so  pleaded ;  for  if  in  truth  a  writ  be 
sued  out,  and  he  make  a  warrant  before  the  writ  comes  to  his  hands,  it  is  well, 
and  the  precedents  are  both  ways;  and  of  this  opinion  was  the  whole  couit 

9  LeT.  19,  Jones  y.  Green.  Vide  1  Saund.  893. 

But  now  by  the  statute  6  Geo.  1,  c.  21,  §  53,  it  is  enacted,  "That no 
high-sheriff,  under-sheriff,  their  deputies  or  agents,  shall  ma^  oot  asj 
warrant  before  they  have  in  their  custody  the  writs  upon  which  such  war- 
rants ou^t  to  issue,  on  forfeiture  of  10/." 

And  by  the  54th  section  of  the  said  statute,  "  Every  warrant  to  be  made 
out  upon  any  writ  out  of  the  King's  Bench,  Common  Fleas,  or  Exchequer, 
before  jud^ent,  to  arrest  any  person,  shall  have  the  same  day  and  year 
set  down  mereon  as  shall  be  set  down  on  the  writ  itself,  under  forfeitfflj 
of  10/.,  to  be  paid  by  the  person  who  shall  fill  up  or  deliver  out  such  wanant. 

If  a  bailiff  errant  take  J  S  in  execution  at  the  suit  of  J  D,  and  after  h* 
escape  by  a  rescue  of  himself,  the  sheriff,  if  he  will,  may  have  an  actK» 
upon  the  case  against  the  bailiff  for  his  escape,  because  when  he  takes  upon 
hmi  to  be  his  l^iliff,  there  is  an  atsumpsU  in  law  to  keep  the  prisoneis 
safely,  and  not  to  suffer  them  to  escape. 

Roll.  Abr.  98,  Attorton  v.  Harward. 

Under-sherifls,  bailiflfe,  &c.,  are  looked  upon  as  the  high-sheriff's  officer^ 

for  whom  he  shall  answer  as  their  (6)  superior,  and  their  acts  are  to  manj 

purposes  considered  as  his  own.  .. 

(V)  For  this  vide  2  Inst  383,  466 ;  9  Co.  98 ;  9  Jon.  60;  3  Lev.  168 ;  Vent  3l*i 
dMod.  119;.  Noy,  69. 
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i^Where  the  plaintiflPs  attorney  requested  the  writ  of  ca.  sa,  to  be  exe- 
cuted by  a  particular  bailiflf,  and  himself  accompanied  the  officer,  and  di- 
rected him  to  do  an  act  which  constituted  the  arrest  illegal,  the  defendant 
having  afterwards  escaped ;  held,  that  it  amounted  to  making  the  officer  a 
specisd  bailifT,  and  that  the  plaintiff  could  not  sue  the  sheriff  for  the  escape 
from  illegal  custody,  and  rendered  so  by  the  conduct  of  her  own  attorney. 

Doe  T.  Tyre,  5  Bing.  N.  S.  573 ;  7  Scott,  704 ;  7  Dowl.  636.^ 

But,  though  the  high-sheriff  must  answer  for  his  under-sheriff  and  other 
officers,  yet  he  is  not  to  be  punished  criminally  for  their  acts,  nor  to  be  im- 
prisoned nor  indicted  for  their  misdemeanors.(a) 

Latch.  187;  Dalt  Sb.  3.  [(a) This  distinction  that  the  sheriff  is  answerable  eiviUter^ 
bat  not  criminaUter^  for  the  acts  of  his  bailiffs,  is  perfectly  correct,  and  adopted  in  sete- 
ral  modem  cases.  And  it  is  no  objection  to  his  being  called  upon  to  answer  eiviliter^ 
that  the  acts  done  by  his  officers  would  also  warrant  a  criminal  prosecution  against 
them.  Nor  is  it  necessary  to  found  a  proceeding  against  the  sheriff,  to  show  a  recog- 
nition by  him  of  his  bailiff's  act.  Ackworth  t.  Kempe,  Dougl.  40;  Saunderson 
T.  Baker,  3  Wils.  809 ;  3  Bl.  R.  833,  S.  C. ;  Woodeate  t.  Knatchbull,  3  Term  R.  148.] 
/8The  sheriff  is  liable,  ctyiliter,  for  the  acts  of  his  deputy ;  the  sheriff  and  his  deputies 
are  considered  as  one  officer.  Watson  ▼.  Todd,  5  Mass.  371 ;  Perley  ▼.  Foster,  9  Mass. 
113 ;  Vintoit  y.  Bradford,  13  Mass.  114;  Congdon  y.  Cooper,  15  Mass.  10;  Campbell 
y.  Phelps,  17  Mass.  344 ;  Walden  y.  Dayison,  15  Wend.  575 ;  Eles  y.  Williams,  Cooke, 
413;  Mantz  y.  Collins,  4  Harr.  &  M'Henry,65;  Tomlinson  y.  Wheeler,  1  Aik.  194 ; 
Johnson  y.  Eason,  3  Aik.  399 ;  Green  y.  Lowell,  3  Greenl.  373 ;  Morse  y.  Betton,  3  N. 
H.  Rep.  184 ;  Moore's  Adm'r  y.  Downey,  3  Hen.  &  Munf.  137 ;  James  y.  M^Cubbin, 
3  Call,  373 ;  Clute  y.  Goodell,  3  M'Lean,  193 ;  Lawrence  y.  Sherman,  3  M'Lean,  488.^ 

^  A  sheriiT  who  has  resigned  bis  office  is  liable  for  the  acts  of  his  deputy, 

done  after  his  resignation,  in  completing  the  service  of  process  placed  in 

the  deputy's  hands  before  the  resi^ation  of  the  sheriff. 
Larned  y.  Allen,  13  Mass.  395;  ud  yide  Blake  y.  Shaw,  7  Mass.  505. 

Where  a  capias  ad  respondendum  is  delivered  to  a  deputy  marshal  who 
arrests  the  debtor,  and  the  latter  thereupon  pays  to  the  deputy  the  amount 
of  the  debt  sued  for;  afterwards  the  officer  discharges  the  defendant  from 
custody,  and  returns  the  writ  ^<  debt  and  costs  satisfied ;"  this  is  not  an 
official  act  which  binds  the  principal. 

United  States  y.  Moore*s  adm*rs,  3  Brock.  317.gr 

||But  the  sheriff  is  in  some  cases  liable  to  a  penalty  incurred  by  the  act 
of  ^e  officer.  Thus,  he  is  liable  in  a  qui  tarn  action  for  a  penalty  on  the 
statute  29  Eliz.  c.  4,  incurred  by  the  officer's  extortion. 

Stanway  y.  Sheriff  of  Essex,  3  Bos.  &  P.  157 ;  and  yide  4  Esp.  63. 

So,  also,  an  action  lies  by  a  common  informer  against  the  sheriff,  on  the 

statute  44  Geo.  3,  c.  13,  §  4,  to  recover  a  penalty  f6r  the  misconduct  of 

the  bailiff,  in  wilfully  suffering  a  seaman  arrested  on  civil  process,  and 

bailed,  to  go  at  large  instead  of  delivering  him  over  to  the  charge  of  a 

proper  naval  officer,  according  to  that  statute. 
Sturmy  qui  tarn  y.  Smith,  11  East,  35. 1 

And  therefore  for  the  personal  torts  and  injuries  of  such  officer?  they 
must  answer  themselves :  (6)  as,  if  the  demandant  in  a  writ  of  entry  sur  dis- 
seisin deliver  a  writ  of  summons  to  the  under-sheriff  of  the  county,  and  he 
summon  the  tenant  upon  the  land  accordingly,  and  notwithstanding  do  not 
return  the  writ,  an  action  upon  the  case  may  be  brought  against  the  under- 
sheriff,  if  the  plaintiff  pleases ;  for,  perhaps,  the  ^eriff  had  no  notice 
thereof,  and  it  may  be  the  under-sheriff  took  the  fees  for  the  execution  of 
the  writ. 

Roll.  Abr.  94;  Cro.  Eliz.  175;  Leon.  146,  S.  C,  March  y.  Astry.     [(i)That  is 
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eriminaUUrt  for  all  adiam  for  breach  of  datj  of  the  office  of  sheriC  hy  AtSuHi  of  lb 
onder^eriff  or  bailiffs,  moat  be  brouffht  against  the  high-eheriff,  so  that  the  case  ii& 
test  is  not  law.    Cameron  t.  Reynolds,  Cowp.  403.] 

One  who  is  arrested  by  a  sherifT's  bailiff  is  in  the  sheriff's  custody,  and 
if  rescued,  the  sheriff  may  allege  that  he  was  rescued  out  of  his  custody. 
9  Jon.  197;  Lst. 914 ;  3  Ler.  96. 

But,  although  in  law  the  custody  of  the  bailiff  be  the  custody  of  Ae 
sheriff,  yet  the  sheriff  upon  a  rescue  cannot  return  that  such  a  one  was  in 
bis  custody,  and  rescued  out  of  the  custody  of  his  bailiff,  because  d  ^ 
repugnancy ;  but  he  may  return  that  he  was  rescued  out  of  his  own  cos- 
tody,  althou^  he  was  never  in  his  actual  custody,  or  that  he  was  rescued 
out  of  his  bailiff's  custody.(a) 

9  Salk.  586,  pi.  9 ;  and  Tide  8td.  339 ;  9  Jon.  197.  [(a)  He  cannot  nUxn,  diit  the 
person  was  rescued  oat  of  the  bailiff^s  custody :  the  retam  must  be,  that  he  wasicecGed 
out  of  Am  (the  sheriff's)  custody.    Per  Buller,  J.,  9  Term  R.  156.] 

So,  an  arrest  by  the  sheriff's  officer  is  in  judgment  of  law  the  same  as  if 
the  arrest  were  by  the  sheriff  in  person,  ana  if  such  officer  suffer  the  partf 
arrested  to  escape,  the  action  must  be  brought  again^  the  sheriff. 

5  Co.  89 ;  Roll.  Abr.  94. 

But,  if  the  sheriff  direct  his  warrant  to  his  bailiff,  and  afterwards  J  S 
put  in  his  own  name  as  special  bailiff,  and  thereupon  arrest  the  defecdaDt, 
who  escapes,  here  J  S  shall  be  only  chargeable,  and  not  the  ^eriff,  because 
the  defendant  was  never  in  the  sheriff's  custody. 

Cro.  Ells.  745. 

[If  the  sheriff  appoint  a  special  bailiff  at  the  nomination  of  the  plaistVf 
the  latter  must  take  the  consequences  of  the  acts  of  the  bailiff,  and  cannot 
rule  the  sheriff  to  return  the  writ. 

De  Moranda  t. Donkin,  4 Term  R.  119;  Hamilton t. Dalziel,  S Black.  958, S. P;] 
Hand  see  Pallister  ▼.  Pallister,  1  Chit.  R.  614.| 

||But  if  the  defendant  is  in  fact  arrested,  the  dieriff  is  responfflble  fe 
him,  although  he  may  hare  been  arrested  by  special  bailifis,  appointed  « 
the  plaintiff's  request. 
Taylor  t.  Richardson,  8  Term  R.  505. 

See  further  as  to  sheriff's  bailiffs,  and  as  to  bailiffs  of  firanchises  and  of 
manors,  vol.  i.  tit.  "  Bailiff."  | 


5.  Cf  hii  Juriididion  over  Jaik  and  JaUen. 

Although  all  jails  and  prisons  regularly  belong  to  the  (6)  king,  7^^  ^ 
sheriff  shall  have  the  custody  of  all  persons  taken  by  virtue  of  any  pwep 
or  authority  to  him  directed,  notwithstanding  any  grant  by  the  kiBgoi  ^ 
custody  of  prisoners  to  another  person. 

And.  345;  4  Co.  34;  9  Ca  119;  Cro.  Eliz.  899.  /8The  marshal  is  not  liable  for  4« 
escape  of  a  prisoner  under  process  of  the  courts  of  the  United  States.  Randolph  y.  ^ 
naldson,  9  Cranch,  76.gr  (V^  Although  a  subject  may  have  the  custody  or  *^P*^^ 
them.  2  Inst.  100. — ^Bat  it  is  said  that  none  can  claim  a  prison  as  a  fr^^^'^.  i^ 
thev  have  also  a  Jail  delivery.  Salk.  343 ;  7  Mod.  pi.  1.— Cannot  be  efected  by  h^ 
authority  than  bv  act  of  parliament.  3  Inst.  705;  but  vide  11  &  12  W.  3,c  i»»  J 
which  justices  of  peace  on  presentment  of  the  grand  jury  are  empowered  to  n^eii^  / 
for  that  purpose;  and  tit.  Qaol  and  Oaokr. 

Every  county  hath  two  sorts  of  jails,  one  for  prisoners  by  the  sbe^ 
taken  for  (c)  debt,  and  this  the  sheriff  may  appoint  in  any  house,  or  where 
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he  pleases ;  the  other  is  for  breach  of  the  peace  and  matter  of  the  crown, 
which  is  the  (d)  county  jail. 

Latch,  16 ;  and  ride  And.  345.  /0  When  the  sheriff  is  arrested,  the  coroner  is  bound 
to  find  some  other  place  other  than  the  county  jail,  within  the  county,  for  his  imprison- 
ment; and  for  this  purpose  he  may  make  his  house  a  prison.  Day  v.  Brett,  6  johns. 
S3.g'  (e)  By  the  33  &  33  C.  3,  c.  30,  $  13,  it  shall  not  be  lawful  for  any  sheriff  or  jailer 
to  lodge  prisoners  for  debt  and  felons  together  in  one  room,  but  they  shall  be  kept  apart, 
upon  pain  that  they  that  offend  against  this  act  shall  forfeit  their  office  and  treble 
damages  to  the  party  grieved,  (jch  By  the  1  Ann.  e.  6,  those  taken  on  an  escape  war- 
rant are  to  be  sent  to  the  county  jail. 

/SThe  sheriff  is  not  liable  to  an  action  for  imprisoning  a  debtor  in  the 
same  room  with  criminals,  if  there  be  but  one  room  in  the  jail. 
Campbell  y.  Hampson,  1  Ohio  R.  119;  Richardson  t.  Spencer,  6  Ohio  R.  13. 

The  sheriff  is  liable  for  an  escape  where  there  is  no  jail ;  but  he  has  a 
remedy  over  against  the  county. 
Brown  County  ▼.  Butts,  3  Ohio  R.  348;  6  Ohio  R.  13.0^ 

Thoug^h  the  sheriff  may  remove  his  jail  from  one  (a)  place  to  another 

within  ms  bailiwick,  yet  he  must  keep  it  and  his  prisoners  within  it,  and 

not  suffer  them  to  go  at  large  out  of  the  prison,  though  he  himself  attends 

them. 

Hob.  303 ;  Latch,  16 ;  Sid.  318.  (a)  The  Marshal  of  the  King's  Bench  cannot  keep 
his  prisoners  in  other  place  than  where  the  old  prison  is  appointed,  but  the  court  of  B. 
R.  may  by  rule  appoint  it  to  be  kept  in  any  place  in  Enffland,  but  then  the  marshal  is 
to  keep  them,  and  the  extent  of  the  prison  is  to  be  limitea  by  the  rule.  Cro.  Car.  466. 
Roll.  Abr.  810. ^And  that  this  was  the  proper  method  to  be  taken  where  the  prison- 
ers were  in  danger  of  the  infection  by  the  plague.  Hutt  39 ;  and  vide  19  Car.  3,  c.  4, 
for  empowering  justices  of  peace  to  remore  prisoners  in  case  of  infection. 

0A  sheriff  may  confine  a  defendant  arrested  under  a  ca.  sa.  in  his  own 
county,  but,  when  the  writ  issued  from  another  county,  he  cannot  confine 
him  in  such  county. 

Rutherford  t.  Allen,  1  Car.  L.  Rep.  457.9^ 

By  the  2  G.  2,  c.  22,  §  1,  <<No  sheriff,  bailiff,  or  other  officer  shall  con- 
vey any  person  by  him  arrested,  by  virtue  of  any  process  or  warrant,  to 
any  tavern,  alehouse,  or  other  public  victualling  or  drinking  house,  or  to 
the  house  of  such  officer,  or  oi  any  tenant  or  relation  of  his,  without  the 
firee  consent  of  the  person  so  arrested,  nor  shall  carry  any  such  person  to 
prison  within  twenty-four  hours  from  ihe  time  of  arrest." 

See  now  33  G.  3,  c.  38. 

But  by  the  3  Greo.  2,  c.  27,  §  6,  *'K  any  person  shall  be  arrested  by 
virtue  of  any  process  or  warrant,  and  shall  refuse  to  be  earried  to  some 
safe  dwelling-house  of  his  own  appointment,  so  as  §udi  dwelling-house  be 
in  a  city  or  market  town,  if  such  person  shall  b^  there  arrested,  or  if  out 
of  a  ci^  or  market-town,  then  within  three  ndtles  £rom  the  place  where  the 
arrest  sxiall  be  made,  and  so  as  such  house  be  not  the  house  of  the  person 
arrested,  provided  it  be  within  the  same  county  and  liberty,  it  shall  be 
lawftil  for  the  officer  to  carry  the  person  so  refusing  to  jail  by  virtue  of 
such  process." 

This  act  has  been  suffered  to  expire. 

The  jailer  is  but  the  sheriff's  servant,  whom  he  may  discharge  at  his 
pleasure ;  and  if  he  refuses  to  surrender  up  or  quit  possession  of  the  jail, 
the  sheriff  may  turn  him  out  by  force,  as  he  ma^r  any  private  person :  also^ 
they  are  each  of  them  so  bi  under  die  regulation  of  the  Court  of  King's 

Vol.  Vm.— 86 
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Bencfai  that  they  will  compel  the  sheriffs  to  (a)  aadgn  prisoners,  &c.,  tk 
jailers  to  surrender  up  jails,  &c. 

Rm.  S9S.  /8The  inssfficieney  of  the  Jail  it  not  a  Talid  exeuae  in  an  aetioD  •fiial 
the  Mieriff  for  an  eaoape.    Smith  t.  Hart,  3  Bay,  395;  Gieen  t.  Hein,  9  Peaa.  ICT^ 

SThe  modem  acta  of  parliament  for  the  reffvlation  of  jaila  seem  to  inlerfeie  a  litde  m 
M  sheriff's  power  over  his  jailer,  and  to  introduce  at  leaat  a  coneanenfc  power,  aeiii| 
aa  a  check  both  upon  the  aheriff  and  his  offioer.  Vide  statute  34  G.  3,  sesi.  c  9, 54; 
31  G.  3,  c.  46 ;  34  G.  3,  c.  84.]  (a)  Where  the  new  sheriff  was  not  booad  te  tiki 
deliTerj  of  a  priaoner  hot  in  the  common  jail  of  the  eonntj.  Poph.  85 ;  3  Lisai  M; 
Hard.  30,  33. 

By  the  14  E.  3,  c.  10,  <'  In  the  right  of  the  jails,  which  were  woat  to  be 
in  the  ward  of  the  sheriffs,  and  annexed  to  their  bailiwicks,  it  is  anented 
and  accorded  that  they  shall  be  rejoined  to  the  sherifis,  and  the  shoifi 
shall  have  the  custody  of  the  same  jails  as  before  this  time  they  were  wont 
to  have,  and  they  shall  put  in  such  under-keepers  for  whom  they  wiD 


answer." 


Confirmed  by  19  H.  7,  c.  10. 

And  therefore  if  a  jailer,  who  is  the  sheriff's  servant,  suffers  a  prisoner 
to  escape,  the  action  must  be  brought  against  the  sheriff,  not  against  die 

i'ailer ;  for  an  escape  out  of  the  jailer's  custody  is  by  intendment  of  Ae 
iw  an  escape  out  of  the  sheriff's  custody. 

9  Lev.  159 ;  9  Jon.  69;  9  Mod.  194 ;  and  Tide  5  Mod.  414,  416,  where  it  it  nii 
in  general  that  jailera  are  liahle  for  escapes ;  bat  the  qeestion  being  there  toodiiiig  ite 
eecape  of  a  person  committed  for  a  criminal  offence,  must  be  understood  of  escafMsn 
those  eases  for  which  whoerer  defaeio  occupies  the  office  of  a  jailer  is  liable  to  uit*v; 
nor  ia  it  material  whether  hia  title  to  the  office  be  legal  or  not  Hal.  P.  C.  1 14 ;  9  R^ 
Hep.  146 )  9  Hawk.  P.  C.  e.  19,  $  98,  and  Tide  Hard.  99,  35.  That  wbeie  aetiooi  fir 
escapes  are  said  to  lie  against  Jailers,  such  absolute  Jailers  are  intendsd  as  wiitr  a* 

directed  to. Yet  it  has  been  holden  by  my  Lord  Chief  Josuce  Holu  tbttuftiis 

lies  for  a  volantary  escape  against  the  jailer,  as  well  as  against  the  sheriff,  it  being  n 
nature  of  a  rescue.    9  Salk.  441,  pi.  9 ;  3  Salk.  18. 

II And  where  the  sheriff's  jailer  dischai^d  an  insolvent  debtor  out  of 
custody,  under  an  order  of  justices  in  session,  who  had  no  jurisdictioa  to 
make  such  order,  the  sheriff  was  held  liable  to  the  plaintiffin  an  acdooof 
debt  for  an  escape. 

Brown  ▼.  Compton,  6  Term  R.  494. 

As  the  sheriff  is  liable  for  escapes  of  prisoners  confined  in  the  connlf 
jail  for  debt,  he  should  require  from  the  jailer  a  bond,  wi&  suflScient  saI^ 
ties,  for  the  due  performance  of  the  duties  of  his  office. 

The  defendant,  as  jailer,  covenanted  with  the  sheriff  to  attend  the  qo>'' 
ter  sessions,  and  to  remove  prisoners  under  writs  of  habeas  corfus,  wiftout 
permitting^ ^em  to'escape.  The  defendant  being  engaged  at  the  sesaoos, 
the  sheriff,  upon  a  writ  of  habeoi  carpusj  for  the  removal  of  a  pn**l^j 
directed  his  warrant  to  the  defendant,  and  "  W.  W.,  by  me  (the  sbeftfj 
for  this  time  only  thereto  specially  appointed.*'  W.  W.,  -who  ^ws  tw 
defendant's  turnkey,  proceeded  with  the  prisoner  towawfa  the  p^^  ^ 
destination.  The  prisoner  having  escaped,  it  was  held  that  the  ^^'^^^ 
was  not  liable  upon  his  covenant,  for  W.  W.  was  acting  under  the  special 
authority  of  the  sheriff,  and  not  as  deputy  of  the  defendant. 

Ryland  t.  Larender,  9  Bing.  65. 

Formerly  the  jailer,  and  fifom  him  the  under-sheriff,  received  a  ^ 
generally  2s.  6d.,  on  a  liberaie  granted  to  a  debtor  on  his  dischar^j^ 
now  by  65  G.  3,  c.  50,  §  10,  it  is  enacted,  that  such  libende  p«"  ^ 
^imted  to  such  debtor  free  of  all  expenses;  and  by  13th  secboB?*^ 
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jailer  who  shall,  after  the  1st  of  October,  1815,  exact  from  any  prisoner 
any  fee  or  gratuity  for  or  on  account  of  the  entrance,  commitment,  or  dis- 
charge of  such  prisoner,  or  who  shall  detain  any  prisoner  in  custody  for 
non-payment  of  any  fee  or  gratuity,  shall  be  rendered  incapable  of  holding 
his  office,  be  guilty  of  a  misdemeanor,  and  be  punished  by  fine  and  impri- 
sonment. 

^  After  a  debtor  has  been  lawfully  committed  to  jail  and  he  escapes,  the 
sheriff  is  liable,  however  innocent  he  may  be,  unless  the  escape  have  been 
occasioned  by  the  act  of  God  or  of  public  enemies. 

Ramey's  Ex^r  v.  DanniDg,  3  Mar.  386. 

If  a  mob  riotously  and  by  force  demolish  a  jail,  by  which  the  debtors 
escape,  the  sheriff  or  jailer  is  answerable  to  the  creditors  for  their  escape. 
Elliott  T.  Norfolk,  4  T.  R.  789.^ 
See  tit  "Gaol  and  Gaoler,"  vol.  iv.|| 

(I)  Of  the  preceding^  and  succeeding  Sheriff;  and  herein  of  the  Acts  necessary  to  he 

done  hy  each  of  them. 

The  old  sheriff  may  execute  his  ofiice  until  his  writ  of  discharge  be 
delivered  to  him;  and  by  the  statute  12  E.  4,  c.  1,  "If  any  sheriff  ex- 
ecute or  return  any  writ  or  warrant  within  Michaelmas  term  after  the  6th  of 
November,  and  before  any  writ  of  dischame  delivered  to  him,  he  shall  not 
be  damnified  by  the  statute  23  H.  6,  c.  o,  although  he  hath  occupied  the 
office  before  the  days  of  return  Crastino  Martini^  Ociabus  MarUniy  or  Qmnden 

Dalt  Sh.  18. 

And  by  the  17  E.  4,  c.  6,  "  Every  old  sheriff  shall  have  power  as  well  to 
execute  and  return  every  writ  or  warrant,  as  to  execute  every  over  thing 
which  to  the  office  pertaineth,  during  the  terms  of  St.  Michael  and  St. 
Hilary,  imless  he  be  lawftilly  discharged." 

Tn  an  action  of  false  imprisonment,  the  defendant  pleaded  that  he  was 
sheriff  of  W,  and  that  by  virtue  of  a  cctpias  directed  to  him  he  arrested  the 
plaintiff,  &c. ;  the  plaintiff  replied  that  J  S  was  then  sheriff;  to  which  the 
defendant  rejoined,  that  he  had  not  notice  of  J  S's  patent,  and  that  no  writ 
of  discharge  was  delivered  to  him ;  and  on  demurrer  it  was  adjudged  for 
the  defendant,  and  that  he  continued  sheriff  till  the  writ  of  discharge 
delivered  to  hun,  or  perfect  (a)  notice  of  the  new  patent. 

Moor,  186,  364,  St.  John's  case,  (a)  It  seems  the  hetter  opinion,  that  delirering  the 
writ  of  dischargre  to  the  clerk  of  the  county  coart,  though  in  the  ahsence  of  the  sheriff, 
is  sufficient  notice,  hecause  erery  person  heing  ohlig^  to  give  his  attendance  there, 
shall  he  presumed  to  he  present    Dyer,  966 ;  Crompt.  303 ;  Dalt.  Sh.  18. 

But,  if  the  old  sheriff,  after  he  is  discharged,  shall  make  his  warrant  or 

precept  to  any  of  his  late  bailiffs  or  officers  to  arrest  another,  and  the  officer 

by  force  thereof  shall  arrest  the  party,  an  action  of  fiadse  imprisonment  will 

lie  against  both  the  sheriff  and  officer. 
Dalt.  Sh.  18. 

So,  where  the  old  sheriff  returned  the  proclamation  upon  an  exigent  after 
that  he  was  discharged  of  his  office ;  it  was  adjudged,  that  the  outlawry 
was  void,  and  the  party  was  discharged. 

Dyer,  41 ;  Dalt.  Sh.  18. 

All  writs  are  by  view  and  by  indenture  precisely  to  be  set  over  by  the 
old  sheriff  to  the  new,  and  if  they  have  been  executed  by  the  old  sheriff, 
they  must  be  returned  by  him  or  in  his  name,  and  (6)  endorsed  by  the  new 
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(1)  Of  the  praeeding  and  meeMding  SkmS^  te. 

flheriflT;  but,  if  there  hath  been  no  execution  by  the  old  ^otiff  of  Aem, 
then  the  return  is  to  be  in  the  new  sfaeriflf's  name. 

URoll.Abr.  457,466;  BultLTO;  Dtlt.  Sb.  18;  |4 East, 604, The  King t.  The Im 
•berilT  of  Middlesex.}  (6)  Thas,  hiud  brtvt  proui  inionaur  nM  deHber^tmm  f^f^ 
JR  S,  mrmigtr.  fMiper  vit.  prox,  prtdeeemor,  meum  in  exit,  ab  tjffido  mo*  Dalu  Sh.  18; 
/SKiohards  t.  Porter,  7  Johns.  137.ef 

If  the  return  of  the  old  sheriff  happen  to  be  entHieous,  and  that  a  new 
sheriff  be  chosen,  yet  the  court  may  cause  the  old  sheriff,  or  his  under- 
sheriff,  clerk,  or  deputy,  to  amend  the  same. 

Dalt.  Sh.  19.  H  After  the  old  sherilT  is  oat  of  oflice  he  cannot  retnm  a  writ  ereffnied 
hy  him.    Richards  t.  Porter,  7  Johns.  137.8f 

||And  by  a  rule  of  B.  R.  T.  31  G.  3,  where  a  sheriff,  before  going  oat 
of  office,  arrests  a  defendant,  and  a  cepi  corpus  is  returned,  he  shall,  within 
the  time  allowed  by  law,  be  called  upon  to  bring  in  the  body  by  rule,  not- 
withstanding he  may  be  out  of  office  before  the  rule  granted. 

4  Term  R.  379. 

The  new  sheriff  is  chargeable  only  with  such  prisoners  as  are  handed 
oyer  to  him ;  and  if  the  old  sheriff  arrest  a  defendant,  and  suffer  him  to 
escape,  and  go  out  of  office  before  the  return-day,  he  only  is  answerable 
for  the  escape. 

Rex  T.  Sheriff  of  Middlesex,  4  East,  R.  604. 

In  an  action  against  the  old  sheriff  for  not  arresting  a  defendant,  where 
the  sheriff  went  out  of  office  before  the  return,  it  is  not  sufficient  evidence 
to  connect  the  sheriff  with  the  officer,  that  the  officer's  name  appear  on  the 
writ,  and  that  the  writ  has  been  returned  non  est  invenhts  by  both  sherifi; 
since  the  return  being  made  since  the  sheriff  went  out  of  office,  is  no  re- 
cognition by  him  as  sheriff'  of  the  officer  being  employed  by  him :  it  must 
be  shown  tiiat  the  warrant  was  delivered  to  the  officer,  and  the  neglect 
committed  by  the  officer  while  the  sheriff  was  in  office. 

Fonsiek  t.  Magnay,  1  Marsh,  554;  6  Taunt  231.  Vide  9  Stark.  Ca.  908,  315; 
7  TaonU  l.| 

The  old  sheriff  is  to  deliver  over  by  (a)  indenture  all  the  prisoners  in  his 
custody  charged  with  their  respective  executions,  and  till  such  deUveiyby 
him  they  remain  in  the  custody  of  the  old  sheriff,  and  he  shall  be  answera- 
ble for  diem. 

Cro.  Eliz.  365,  366;  Comyns,  155;  Hob.  366;  Bal8t.70;  9  Leon.  54;  3  Co.7S; 
9  Roll.  Abr.  457.     (a)  For  the  form  whereof,  vide  Dalt  Sh.  18. 

If  the  sheriff  dies,  and  before  another  is  made,  one  in  execution  eoes  at 

large,(i)  this  is  no  escape,  for  the  prisoners  were  in  the  custody  of  me  law 

till  a  new  sheriff  made ;  but  after  a  new  sheriff  is  made,  he  is  bound  to  take 

notice  of  all  executions  against  any  persons  he  finds  in  the  jail,  for  there  is 

no  person  to  make  delivery  or  give  him  notice  thereof. 

3  Co.  79;  Cro.  Ella.  366.  (6)  That  there  is  no  remedy  but  to  take  hun  again. 
1  Mod.  14. 

If  J  S,  be  in  execution  at  the  suit  of  A  and  B  severally,  and  the  ^eiiff 
at  the  end  of  his  year  deliver  him  over  to  the  new  sheriff  b}^  indenture,  in 
which  indenture  the  execution  at  the  suit  of  A  only  is  mentioned,  and  the 
execution  at  the  suit  of  B  is  omitted,  this  is  an  escape,  for  which  an  action 
lies  against  the  old  sheriff,  though  J  S  continues  in  prison  ;  for  eo  instoMk 
that  me  old  sheriff  hath  delivered  his  prisoners  to  the  new,(c)  he  ceases  to 
have  the  custody  of  them,  and  he  cannot  be  in  the  custody  of  the  new 
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sheriff*  at  the  suit  of  B  with  which  he  was  never  charged ;  and  though  the 
executions  are  of  record,  yet  the  new  sheriff*  is  not  bound  to  take  notice 
thereof. 

3  Co.  71,  WesUey's  case,  adjudged  upon  a  special  verdict ;  Poph.  85,  S^.  C. ;  Cro. 
Eliz.  365,  S.  C;  Moor,  688,  S.  C,  adjudged  upon  a  special  verdict,  being^ found  also 
t)iat  the  old  sheriff  gave  no  notice  of  this  execution  to  the  new,  and  affirmed  upon  a  writ 
of  error  in  the  Excheauer  Chamber.  But  it  is  said,  that  it  seemed  to  the  justices,  that 
notice  by  parol  would  have  been  sufficient,  though  the  execution  was  not  mentioned  in 
the  indenture,  (e)  And  the  new  sheriff  is  to  be  charged  with  an  escape  after.  Cro. 
Ja.  380.  But,  if  a  prisoner  is  omitted  in  the  indentures,  and  so  not  turned  over  at 
all,  he  remains  in  the  custody  of  the  old  sheriff.  Sid.  335;  Noy,  51 ;  3  Leon.  54; 
S  Keb.  334.    {See  1  Wash.  4,  Johnson  v.  Macon.} 

{K  a  new  sheriff*  receives  a  prisoner  from  his  predecessor,  he  is  answera- 
ble for  his  escape,  though  a  yoluntaiy  escape  maj^  have  existed  in  the  time 
of  his  predecessor;  but  the  plaintiff*  has  his  election  either  to  consider  the 
prisoner  in  execution,  and  so  charge  the  new  sheriff*  for  the  last  escape,  or 
as  out  of  execution,  and  charge  the  old  sheriff*.  If  he  has  once  made  his 
election,  and  sued  the  old  sheriff*,  and  recovered  judgment  against  him,  it 
is  conclusive,  and  a  bar  to  any  action  against  the  new  sheriff*. 

4  Johns.  Rep.  469,  Rawson  v.  Turner.} 

It  hath  been  adjudged,  that  an  assignment  by  the  under-sheriff*  is  suf- 
ficient ;  and  also  mat  an  assignment  of  the  prisoners,  though  not  by  in- 
denture, shall  bind  the  new  sheriff*,  if  he  has  notice  of  the  causes  where- 
with the  prisoners  are  charged  ;  for  it  seems  the  form  of  the  indenture  was 
introduced  only  for  the  conveniency  and  security  ofsherifl*s;  and  therefore 
if  a  note  or  schedule  only  is  made  of  the  prisoners,  with  the  causes  of  their 
imprisonment,  and  this  delivered  to  the  new  sheriff*,  and  thereupon  he 
accepts  the  custody  of  the  (a)  jail,  they  are  as  eff*ectually  turned  over  as  if 
done  by  indenture ;  volenti  nonJU  injuria  ;  and  the  new  sherifl*can  no  more 
pretend  ignorance  when  the  trust  he  engages  in  is  declared  to  him  by  deed- 
poll  than  Dy  indenture, 

M.  6  G.3,  in  C.  B.,  Holt  v.  Greenlaw;  19  Vin.  Abr.  454,  pi.  8;  Barnes's  Notes, 
C.  P.359;  3Kel.  135,  pi.  101;  Dalt.  15,  Sid.  335,  pi.  31;  3  Roll.  Rep.  146;  but 
the  new  sheriff  may  compel  the  old  sheriff  to  make  an  assi^ment  by  indenture. 

3  Kel.  135,  pi.  101. (a)  That  the  new  sheriff  is  not  bound  to  take  delivery  of  a 

prisoner  but  in  the  common  jail  of  the  county.    Poph.  85 ;  3  Leon.  54;  Hardr.  30,  33. 

A  writ  for  the  new  sheriff  to  compel  an  assignment  by  indenture  from  his  prede- 
cessor. Reg.  395.*-^— *  Sheriffs  required  to  turn  over  all  process  not  executed,  by  in- 
denture to  their  successor.  30  G.  3,  c.  37. Writs  to  be  turned  over  to  the  succeeding 

sheriff.  Ibid.— [No  sheriff  shall  be  liable  to  be  called  upon  to  make  a  return  of  any 
writ  or  process,  unless  he  be  required  so  to  do  within  six  months  after  the  expiration  of 
his  office*  Ibid.  {3.  A  sheriff  is  not  liable  to  an  attachment  for  not  retummg  a  writ, 
if  not  called  upon  bt/  a  rule  of  court  within  the  above  time,  though  he  was  requested  by 
the  party  to  return  it  before  the  expiration  of  the  six  months.  Rex  v.  Jones,  3  Term 
R.  1.1  pf  the  sheriff  j^  ont  of  office  after  having  returned  eqn  eorpu$  to  a  laiitai,  he 
may  be  ruled  to  brin^  in  the  body,  and  is  liable  to  an  attachment  for  failing  to  do  so, 
notwithstanding  he  is  out  of  office,  provided  he  be  ruled  within  a  reasonable  time. 

4  Term  R.  379 ;  1  H.  Bl.  639;  7  Term  R.  453;  1  Taunt  111 ;  3  Bam.  &  A.  304.D 

If  upon  ^fi.Jn,  the  sheriff  seize  eoods,  and  he  return  that  goods  to  such 
a  value  remain  in  his  hands  pro  defedu  emptorum^  and  he  be  removed,  yet 
he,  and  not  the  new  sheriff,  is  to  proceed  m  the  execution ;  for  execution 
beine  an  entire  thing,  he  who  begins  must  end  it;  and  upon  his  neglect  a 
Ustnngas  nuper  vicecomUem  lies,  of  which  there  are  (6)  two  sorts,  one  to 
distrain  the  old  sheriff  to  sell  and  bring  in  the  money,  the  other  to  sell  and 

3M 
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delirer  the  money  to  the  new  sheriff  to  bring  it  into  court,  ^vdiicfa 
ahows  his  authority  continues  by  virtue  of  the  first  writ 

DilU  Sh.  19;  8t!k.  333.  (6)  For  which  ride  Thes.  BreT.  90;  34  H.  6,  36; 
164 ;  11  Dall.  313.}  And  that  the  didringn  which  commamle  the  new  afaeriff  to  dif- 
tnin  the  old  one  to  tell  and  bring  in  the  monejr,  is  the  most  asaal.  6  Mod.  S99.  {Am 
a  diatrinm  will  lie  ajninst  the  sheriff  while  in  office.  1  Dall.  31S,  Zane^s  Ezn.  t. 
Cowperuwaite.}    /0  See  Anon.^  1  Hayw.  415.^ 

J  And  the  statute  10  Geo.  3,  c.  50,  which  empowers  the  court  out  of  which 
stringoi  issues  to  direct  the  issues  to  be  sold  and  applied  to  pay  the 
plaintiff^  costs,  is  held  to  apply  to  writs  of  distringas  against  4ie  late 
sheriff,  and  to  all  such  writs. 
Raban  t.  Plaistow,  Bun.  97S7 ;  Philips  t.  Morgan,  4  Bam.  &  A.  65d.| 

And  therefore  it  hath  been  adjudged,  that  if  the  sheriff  on  BjL/a.  seize 
goods  to  the  value  of  the  debt,  and  pay  part  of  the  debt,  and  be  discharged 
before  he  hath  sold  the  rest  of  the  goods  or  returned  his  writ,  that  notwith- 
standing such  discharge,  and  without  any  writ  of  venditioni  exponas^  be 
may  sefl  the  goods  remaining  in  his  hands,  and  such  sale  and  execution 
shall  be  good  by  force  of  the  writ  o(Ji,fa, 

Cro.  Ja.  73;  Moor,  657;  Roll.  Ahr.  893,  894,  Aire  v.  Aden.  Bat  in  Yelr.  44,  S. 
C,  it  is  said  to  he  adjudged  eon^,  hut  seems  to  be  a  mistake;  and  vide  Hob.  907 ;  Ore. 
Elia.  597;  Yelv.  6;  Dyer,  98;  Godb.  976;  Cro.  Ja.  515;  Lalch,  117;  4  Leon.  SO; 
9  Saund.  47,  345 ;  Mod.  31 ;  ||1  Bam.  &  A.  93O.0 

If  9ifi.fa.  (before  the  statute)  had  been  delivered  to  the  sfaeriflr9th  Nor^ 
and  he  had  executed  it  the  same  day,  and  after  a  writ  of  discharge  dated 
6th  Nov.  had  been  delivered  to  the  sheriff  the  same  day,  if  it  did  not  ap- 

Eear  the  sheriff  had  notice  of  it  before  the  execution  served^  the  execut»m 
ad  been  good. 

Cro.  Elix.  440,  Boucher  t.  Wiseman. 

By  the  3  Geo.  1,  c.  15,  §  0,  ^^  When  any  sheriff  shall  by  proems  out 
of  tne  exchequer  extend  any  goods,  &c.,  into  the  hands  of  his  majes^, 
&c.,  for  any  debts  due  to  the  crown,  and  shall  die  or  be  superseded  before 
a  venditiont  exponas  be  awarded  for  sale,  or  before  he  has  made  actual  sJe 
thereof,  and  a  writ  shall  afterwards  be  awarded  to  a  subsequent  sheriff, 
who  shall  make  sale  of  such  goods,  &c.)  the  barons  of  the  exchequer,  if 
sitting,  or  if  not  sitting,  they,  or  any  one  of  them  of  the  degree  of  the  coif, 
shall  settle  the  fees  or  pounds^  for  such  seizure  and  sale  between  sudi 
preceding  and  subsequent  sheriff,  with  regard  to  the  trouble  each  sheriff 
had  in  the  execution  of  such  process." 

(K)  Where  moie  than  one  Sheriff. 

In  London  and  Middlesex  there  are  two  sheriffs ;  the  beginning  of  which 
custom  seems  to  be  founded  on  the  charter  of  King  John,  who  granted  the 
sheriffwick  of  London  and  Middlesex  to  the  mayor  and  citizens  of  London, 
at  the  farm  of  300/.  per  ann,,  so  that  being  a  grant  in  fee  of  the  sberiffwidc 
to  them  as  a  corporation,  they  had  a  right  to  name  one  or  more  officers  in 
order  to  execute  the  same,  and  they  thought  it  proper  to  name  two  officers 
indiflerently  to  execute  both  offices,  both  of  whom  execute  as  one  dieriff, 
though  the  writ  in  Middlesex  is  directed  to  them  as  one,  vie*  com^  JitRddk- 
sex  praciptmus  tSn;  in  that  of  London  it  is  to  both  vie'  eomiiib^  Londm^ 
pracipimus  vobis.  The  reason  of  this  difference  seems  to  be,  that  brfore 
&is  grant  of  the  sheriffwick  to  the  corporation,  the  corporation  nominated 
to  the  crown,  and  the  crown  appointed  the  ^eriffs  for  London,  and  fte 
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LfOndon  sheriffs  were  responsible  to  the  king  for  the  London  profits  of  the 
sheriffwick;  and  that  was  the  reason  why  two  were  appointed,  that  both 
mi^ht  be  responsible,  and  this  nomination  was  that  the  citizens  might  ex- 
hibit to  the  king  responsible  persons ;  and  that  seems  to  be  the  reason  that, 
in  many  of  the  corporations  that  are  cities  and  counties,  there  are  two 
sheriffs.  But  when,  by  the  charter  of  King  John,  the  sheriffwick  of  Lon- 
don and  Middlesex  was  granted  to  the  citizens  as  a  perpetual  fee-farm, 
then  they  elected  their  sheriffs,  who  before  were  nominated  for  London 
only,  and  the  election  of  the  two  was  for  both  sheriffwicks ;  but  the  direc- 
tions of  the  king's  writs  were  as  before,  viz.,  in  London  to  the  two  sheriff's, 
and  in  Middlesex  as  if  there  was  only  one. 

PriT.  Lond.  5, 273;  3  Co.  72  b;  2  Inst.  383;  2  Show.  363,  pi.  368;  Skin.  104,  pi. 
3 ;  Garth.  483 ;  Leon.  384 ;  Gilb.  Hist.  P.  C.  180, 

Where  there  are  two  sheriffs,  they  regularly  make  but  one  officer,  and 
therefore  if  one  of  them  die,  the  office  is  at  an  end  until  another  is  chosen, 
and  the  courts  of  Westminster  can  award  no  process  to  the  other. 

4  Mod.  65. 

If  one  sheriff*  of  London  make  his  return  without  his  fellow,  this  being 
as  no  return  at  all  is  not  aided  by  the  statute^  which  aids  insufficient  returns, 
for  the  court  takes  notice  that  one  sheriff*  there  is  two  persons. 

Hob.  70;  Lit.  Rep.  139. 

But  though  they  are  considered  but  as  one  officer,  yet,  where  in  an  in- 
formation for  a  riot  committed  in  Chester,  it  was  suggested  on  the  roll  that 
one  of  the  defendants  was  sheriff*,  whereupon  the  venire  was  prayed  and 
directed  to  the  other  sheriff*,  and  the  defendants  were  found  guilty :  and  it 
was  moved  in  arrest  of  judgment  that  the  venire  should  be  awarded  to  the 
coroner,  because  both  sheriff's  make  but  one  officer ;  in  this  case  it  was 
adjudged,  that  the  venire  was  well  awarded,  and  that  where  one  sheriff*  is 
challenged,  the  other  shall  supply  the  place ;  and  that  the  coroner  is  not 
the  person  to  execute  the  process  of  the  king's  courts  but  where  the  proper 
officer  is  wanting,  which  cannot  be  where  there  is  one  sheriff*. 

4  Mod.  65;  Salk.  153,  pi.  2,  The  Kin^  v.  Warrington;  Carth.  314,  S.  C.  And 
there  said,  that  in  the  cases  of  Bethel,  SherifT  of  London,  against  Harvey,  and  of  Rich, 
Sheriff  of  London,  against  Player,  the  venirea  were  directed  to  the  other  sheriff  alone ; 
and  Tide  Stil.  343. 

In  a  writ  of  error  to  reverse  an  outlawry,  among  other  errors,  it  was  as- 
signed, that  the  direction  of  the  exigent  to  the  sheriff's  of  the  city  of  Lin- 
coln was,  quod  capias  corpus  ejus  ita  quod  habeas  corpus  efuSy  4^.,  where, 
they  being  two  sheriff's,  tiie  writ  ought  to  have  been,  ccqnaHs  et  kabeatis : 
sed  non  attocahiry  for  they  both  are  but  one  officer  to  the  court ;  and  al- 
though in  the  end  of  the  writ  it  is  iia  quod  habeatis  ibi  hoc  breve,  yet  there 
is  no  repugnancy,  for  it  is  good  both  ways. 

Gro.  Ja.  576,  Gargrore  t.  Markham. 

If  there  are  two  sheriff's  of  the  same  place,  and  an  action  of  escape  is 
brought  against  them  both,  if  one  of  them  dies,  yet  the  writ  shall  not  abate ; 
for,  it  being  in  nature  of  a  trespass,  and  merely  personal,  the  party  can  only 
hare  remedy  against  the  sundyor. 

Cro.  Elia.  635,  Benion  t.  the  Sheriffs  of  the  city  of  York. 

A  prisoner  in  Wood-street  Compter  upon  mesne  process  on  a  plaint 
levied  a^inst  him,  &c.,  escaped ;  whereupon  the  plaintiff*  brought  his  ac- 
tion against  both  sheriffs  of  London,  and  upon  a  aemurrer  to  the  declara- 
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tion  die  phintiirhad  judgment ;  and  it  was  resolTed,  that  dioii^  Ae  phmt 
was  leried  before  one  defendant  on]y  in  his  court,  and  the  prisoner  escaped 
out  of  his  compter,  yet  that  both  dieriflb  had  the  custody  of  the  piisonos 
in  both  compters,  and  by  consequence  the  acticm  was  well  maintainable 
against  both. 

Cartli.  145 ;  Show,  les.  Riding  t.  Edwin. 

|Althougfa  the  same  persons  are  sherifls  of  London  andsheriff  of  Middle- 
sex, yet  on  a  writ  directed  to  them  as  sherifls  of  London,  they  hare  no  an- 

iiority  to  execute  it  in  Middlesex ;  and  so  e  ixmverso. 
Haounond  t.  Tiylor,  3  Bam.  U  A.  408.| 

(L)  Of  his  Daty  and  Acta  aa  a  Judicial  Officer. 

The  flherifi'hath  in  many  things  a  judicial  authority,  and  particulnly  in 
his  torn,  which  is  the  king's  court  of  record  holden  before  the  sheriff  fat 
the  redressing  of  common  grieyances  within  the  coun^. 

OVide  at.  QfvHB,  Tke  Ska^$  roris7%eCbuii/y  OMir<,anle,TaLiLp.768,77€,<tf  Jif.| 

In  this  court  the  sheriff*  had  anciently  a  very  laige  and  ample  jurisdictioB, 
for  he  could  not  only  inquire  of  all  capital  offences,  as  treasons  and  felonies, 
but  likewise  issue  process  on  them,  and  determine  die  same.  But  his  power 
herein  is  now  much  restrained  by  statute ;  and  1st,  by  the  statute  of  Magna 
Charta,  c.  17,  by  which  it  is  enacted,  **  That  no  ^eriff,  constable,  or  o&r 
bailiff  of  the  king  shall  hold  pleas  of  the  crown."  2dly,  By  the  statute  of 
1  £.  4,  c.  2,  his  power  of  maldne  out  propess  upon  these  indictments  is 
taken  away,  as  well  in  case  of  indictments  of  felony  as  other  misdemeanoR 
within  his  cognisance ;  but  he  is  to  deliver  all  such  presentments  and  in- 
dictments to  the  justices  of  the  peace  at  their  next  sessions,  who  are  to 
make  out  process  thereupon,  and  hear  and  determine  them ;  but,  if  the 
original  presentment  were  not  within  the  jurisdiction  of  the  torn,  the  justices 
of  peace  ou^t  not  to  proceed  upon  such  indictments,  though  removed  be- 
fore them. 

Cromp.  Jor.  912;  Stamf.  84;  2  Inst.  39;  Dalt.  Sh.  95;  9  Hal.  HiaL  P.  C.  69; 
9  Hawk.  P.  C.  c.  10. 

But,  though  the  sheriff  by  the  above-mentioned  statutes  is  restrained  from 

determining  m  capital  offences,  and  issuing  process  in  such  cases,  yet  halh 

he  still  in  his  torn  a  judicial  authority,  virSde  officii^  of  inquiring  and  taking 

presentments  of  all  capital  offences  of  a  public  nature,  as  all  treasons  and 

felonies  at  (a)  common  law,  assaults  and  batteries,  if  accompanied  with 

bloodshed;  all  ai&ays,  being  in  terrorem popuK ;  common  grievances,  as 

breaking  of  hedges,  dikes,  or  walls ;  all  common  nuisances,  as  annoyances 

to  common  bridges  or  hi^ways,  bawdy-houses,  &c.,  and  all  other  such  like 

offences,  as  selhng  corrupt  victuals,  breaking  the  assise  of  beer  and  ale, 

neglecting  to  hold  a  fair  or  market,  keeping  raise  weights  or  measures,  &c. 

9  Hawk.  P.  C.  c.  10;  9  Hal.  Hiat.  P.  C.  69.  (a)  And  therefore  cannot  take  an  in- 
quiaition  of  rape,  beeaoae  aa  the  law  now  atanda  it  ia  only  felony  by  atatule.  9  Hal. 
Hiat  P.  C.  69. 

Also,  a  sheriff,  as  judge  of  a  court  of  record,  may  in  his  torn  impose  a 
fine  on  all  such  as  shall  be  guilty  of  a  contempt  in  the  face  of  the  court,  and 
on  a  suitor  refiising  to  be  sworn,  and  on  a  bailiff  refusing  to  make  a  panel, 
and  on  a  tithingman  refiising  to  make  a  presentment,  and  on  a  juiyman  re- 
fusing to  present  the  articles  given  in  charge,  and  on  a  person  duly  chosen 
constable  refusing  to  be  sworn 

9  Hawk.  P.  C.  c.  10  $  16. 
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But  he  cannot  take  a  presentment  concerning  the  freehold,  as  he  cannot 
hold  plea  of  lands ;  and  therefore  if  a  presentment  charge  a  person  with  not 
repairing  a  highway  as  he  ought  to  do  by  the  tenure  of  his  lands,  this  is  to 
be  removed  into  the  Kmg's  Bench,  and  there  traversed. 

Dalt.  Sh.  35 ;  3  Mod.  138. 

The  sheriff,  as  he  is  a  principal  conservator  of  the  peace  within  his 
county,  may  ex  officio  award  process  of  the  peace,  and  teke  surety  for  it ; 
and  it  seems  the  better  opinion,  that  the  security  so  taken  by  him  is  by  the 
common  law  looked  on  as  a  recognisance  or  matter  of  record,  and  not  as  a 
common  obli^tion  or  matter  in  pais  only,  for  that  it  is  taken  by  him  by 
virtue  of  the  king^s  commission,  by  which  he  is  intrusted  with  the  custody 
of  the  county,  and  consequently  has  by  it  an  implied  power  of  keeping  the 
peace  within  such  county. 

Cro.  Car.  36;  3  Hawk.  P.  C.  c.  8,  $  4. 

In  some  cases  the  sheriff  hath  two  powers,  or  a  double  or  twofold  autho- 
rity ;  the  one  as  judge,  and  the  other  as  an  officer,  in  the  one  and  the  same 
business ;  as  in  a  writ  of  redisseisin,  in  a  writ  of  inquiry  of  waste,  in  a 
nativo  habendOj  and  in  a  writ  of  admeasurement  of  pasture,  &c.,  in  these 
cases  the  writ  is  as  a  commission  to  the  sheriff,  and  by  virtue  thereof  the 
sheriff  is  judge  of  the  cause. 

Dalt.  Sh.  34.    Vide  what  writs  he  is  to  execute  in  person. 

(M)  Of  his  Duty  and  Acts  as  a  Ministerial  Officer :  And  herein, 
1.  7%iU  ke  U  ike  proper  Offimr  to  exeetde  all  WritSj  except  in  can  cf  Partiality, 

The  sheriff  is  the  immediate  officer  to  the  king's  courts,  to  whom  alt 
writs  and  processes  are  regularly  to  be  directed,  and  who  is  to  execute  the 
same  without  favour,  dread,  or  corruption,  to  which  he  is  sworn. 

JOf  his  duty  as  returning  officer  in  elections,  vide  tit.  Court  of  Parliament,  (D)  3, 
vol.  ii.g    Dalt.  Sh.  96  ;  Plowd.  74 ;  Dyer,  60. 

And  as  this  is  an  employment  for  the  good  and  convenience  of  the  pub- 
lic, if  the  sheriff  refuse  to  receive  a  writ,  or  to  execute  it,  this  is  an  o£(ence 
of  a  public  nature,  for  which  he  may  be  fined  (a)  and  imprisoned,  and 
such  an  injury  to  the  party  grieved  for  which  an  action  on  the  case  lies. 

Dalt  Sh.  101,  103.  {If  a  defendant  against  whom  a  es.  m.  issues  is  visible,  and 
carries  on  his  business  publicly  as  usual,  and  the  sherifif  negliects  to  arrest  him,  or  re- 
turns non  eat  tnmn/fM,  an  action  on  the  case  lies  against  him  for  the  negligence  or  &lse 
return.  3  Esp.  Rep.  475,  Beckford  v.  Montague ;  1  Day,  138,  Fjost  v.  Dougal.  But 
the  jury  are  not  bound  to  giro  the  plaintiff  the  whole  amount  of  the  debt,  if  the  de- 
fendant in  the  former  action  continues  solvent.  3  Esp.  Rep.  475.  See  1  Str.  650, 
Powel  T.  Hord ;  I  John.  Rep.  215,  Potter  v.  Lansing.  And  the  same  action  lies  if  the 
sheriff  does  not  arrest,  or  leyy  on  property,  on  the  earliest  opportunity,  if  the  plaintiff 
is  injured  by  his  neglect.  1  Bos.  &  rul.  37,  38,  oer  Bullerand  Rooke,  Js.,  in  Benton 
y.  Sutton,  1  Day.  138.}  .(a)  An  exieent  delivered  to  the  sheriff  was  embezzled,  and  a 
copy  of  it  returned  by  him,  for  which  he  was  amerced  30/.  for  the  return  of  the  copy, 
and  30/.  for  the  embezzlement.    5  H.  4,  5 ;    Dalt  Sh.  303. 

And  if  any,  says  Dalton,  fear  the  malice,  indirect  dealing,  or  negligence 
of  the  sherifl,  &c.,  In  the  execution  of  any  writ,  they  may  deliver  their 
writs  in  the  open  county  court,  or  in  any  other  place  in  the  county  ;  and 
may  take  of  the  sheriff  or  under-sheriff,  being  present,  a  bill,  wherein  the 
names  of  the  demandants  and  tenants  mentioned  in  the  writ  shall  be  con- 
tained, whereto,  upon  request  made  by  him  which  delivered  the  writ,  the 
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aheriff  or  under-sheriflf  shall  put  to  ttieir  seal  for  a  testimoDy,  witibont  asy 
fee ;  and  if  they  refuse,  others  present  may  put  their  seals  as  witnesses. 
Dalt,  8h.  MS. 

But,  thousfa  the  sheriflf  is  the  proper  oflScer  to  wh<»n  process  is  to  he 
directed,  and  who  is  to  execute  the  same,  yet,  if  he  be  partial,  that  is, 
such  a  one  as  from  his  consanguinity  or  affinity,  his  being  under  the  pow« 
of  either  party,  cannot  be  presumed  indifferent  in  m^cing  a  return  of  a 
jury,  b  such  case  the  venire  shall  be  directed  to  the  coroners,  if  they  are 
impartial,  or  to  those  of  them  who  are  so ;  and  in  case  all  the  coroneis 
are  partial  or  not  indiflerent,  as  every  officer  who  hath  any  way  to  do  ^th 
the  administration  of  justice  oug^t  to  be,  then  the  venire  shall  be  directed 
to  two  elisors  named  by  the  court,  against  whom  for  that  reason  no  dial- 
lenge  can  be  taken. 

Lit.  158. 

But,  as  the  sheriff  is  the  proper  officer  to  return  juries,  if  there  be  no 
legal  exception  against  him,  the  court  cannot  slip  him,  and  order  anodier 
to  return  a  juiy,  without  the  consent  of  the  parties,  to  tiy  an  issue  at  tbe 
nisi  Pfiu».  But,  if  there  be  any  lawful  objection  to  him,  and  it  appear  so 
on  atndavit,  then  a  special  jury  may  be  struck  by  the  master  of  the  oflke 
without  the  consent  of  the  parties. 

Mod.  CiMt,  S46.    |Vide  tit  /iiry,  toI.  v.|| 

If  one  that  is  sheriff  of  a  county  levies  a  fine,  the  writ  of  covenant  is  to 
be  directed  to  the  coroners ;  for  though  the  sheriff  is  the  proper  minister 
for  the  execution  of  all  writs,  yet,  where  the  writ  is  brought  against  hist- 
self,  and  where  he  with  others  are  parties  to  it^to  prevent  partiality,  which 
every  one  is  naturally  guilty  of,  to  himself,  it  has  been  the  practice  to  direct 
the  writ  to  the  coroners. 

Cro.  Car.  415,  416 ;  1  RoU.  Abr.  797. 

In  replevin  it  appeared  that  the  liberate  on  a  statute  was  executed  by  the 
conusee,  being  himself  sheriff;  and  this  was  held  erroneous. 
Moor,  547. 

If  a  sheriff  of  a  county  in  a  city  be  in  contempt,  the  attachment  b  to 
go  to  the  coroner,  and  not  to  the  mayor  or  chief  officer  of  the  corporation 
in  such  city  or  town  ;  and  if  the  ofiender  be  out  of  his  office,  the  attadi- 
ment  shall  be  directed  to  the  new  sheriff. 

d  Vent.  916. 

SI.  J%ai  ke  amnoi  ditpuk  th^  Juikority  6y  Ufhieh  (key  imut^  nor  object  any  JSrrtguiaritjf 

in  them. 

Neither  the  sheriff  nor  his  officers  are  to  dispute  the  authority  of  the 

court  out  of  which  any  writ,  process,  or  warrant  issues,  but  are  at  their 

peril  truly  to  execute  all  such  writs,  &c.,  as  are  directed  to  them  by  the 

king's  judges  and  justices,  according  to  the  command  of  the  said  writs, 

and  hereunto  they  are  sworn. 

Dalt  Sh.  104.  fiA.  sheriff  cannot  reftiee  to  execute  a  writ,  or  to  detain  a  prisooe% 
on  the  pround  of  any  irregularity  in  the  process  or  proceedings  of  the  court,  proTided 
it  has  Jurisdiction  of  the  matter.  Woodruff  r.  Barrett,  3  Green,  40 ;  Ford  ▼.  Treasurer, 
1  Nott  U  M'Cord,  834;  Watson  t.  Watson,  9  Conn.  140;  Went  t,  Morgan,  3  La. 
Rep.  313.0^ 

fiAJi./a.  without  a  seal  is  void,  and  a  sheriff  is  not  bound  to  execute  it 

Bonis'  Lessee  t.  King,  6  Ohio,  11;  State  v.  Curtis,  1  Hayw.  471.  See  Hall 
^  Jon^s,  9  Pick.  441$;  Smith  y.  Alston,  1  Rep.  Qonst.  Ct.,  104 ;  rilkins  ▼.  Bvockway, 
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19  Johns.  170 ;  bat  in  PennsylTania,  if  sealed  the  writ  is  good  although  not  signed  by 
the  protiionotacy.    Benjamin  r.  Armstrong,  3  Serg.  &  R.  393.    See  antif  rol.  i.  p.  20,f/ 

And  hence  it  hath  been  held,  that  if  a  capias^  exigent,  or  writ  of  execu- 
tion issued  against  a  peer,  and  was  delivered  to  the  sheriff,  that  he  was 
obliged  to  execute  it ;  and  that  if  any  such  writ  issued,  and  the  party  was 
taken  thereupon  and  escaped,  an  action  lay  against  the  sheriff. 

Dyer,  60;  9  Co.  68 ;  8  Bulst.  65.  But  now  vide  tit.  Privilege.  /0To  sare  himself 
from  the  conseqaences  of  an  escape,  it  seems  the  sheriff  cannot  take  advantage  of  an 
error  in  the  original  judgment.    Patton  v.  Freeman,  Coxe,  113.^' 

II  Whenever  a  writ  of  mesne  process  is  delivered  to  a  sheriiT  wherein 

the  defendant  is  sued  by  a  wrong  name,  the  sheriiT  should  not  execute  it ; 

for  in  such  case,  even  if  the  defendant  was  known  by  that  name,  or  had 

assumed  it  in  the  particular  case,  so  as  to  afford  a  sufficient  justification  to 

the  sheriff  in  acting  under  it,  yet  he  would  not  be  liable  to  an  action  for 

not  executing  it.(a)     Whereas,  on  the  other  hand,  unless  the  defendant 

was  as  commonly  known  by  the  name  by  which  he  was  sued  as  his  real 

name,  the  sheriff  would  be  liable  to  an  action  of  trespass  for  taking  the 

defendant  or  his  goods  under  it.(6)    But  the  sheriff  is  bound  to  execute  a 

ca.  sa,  in  which  the  defendant  is  misnamed,  for  the  defendant  should  have 

pleaded  in  abatement ;  and,  by  not  doing  so,  he  has  admitted  the  name, 

by  which  he  was  arrested,  to  be  his  real  name.(c) 

(a)  Morgan  v.  Bridges,  1  Bam.  &  A.  647 ;  and  see  3  Balst.  356.  (b)  Cole  v.  Hind- 
son,  6  Term  R.  334 ;  Shadgett  7.  Clipson,  8  East,  338 ;  Price  t.  Harwood,  3  Camp. 
108 ;  Scandover  v.  Wame,  3  Camp.  370.    (e)  Crawford  t.  Satchwell,  Stra.  1318.|| 

/SThe  sheriff  is  a  ministerial  officer,  and  is  justified  in  serving  a  foreign 
attachment,  though  the  defendant  may  have  been  in  the  state  when  the 
writ  was  issued. 

Swantzy  v.  Hunt,  3  Nott  &  M«Cord,  811.0^ 

But  herein  there  is  an  established  distinction  mentioned  in  a  variety  of 

books  and  cases^  to  wit,  that  when  a  court  hath  jurisdiction  of  the  cause, 

and  proceeds  inverso  ordiney  or  erroneously,  there  the  officer,  or  minister  of 

the  court  who  executes  the  precepts,  is  excusable ;  for  the  rule  is,  quieun- 

que  jussu  jtuUds  aliqtdd  Jecerit  non  videtuT  dolo  malo  /ecissBj  quia  parere 

neoesse  est.    But,  when  the  judge  hath  no  jurisdiction  of  the  cause,  there 

the  officer  is  not  obliged  to  obey,  and  if  he  does,  it  is  at  his  peril,  thoudi 

he  do  it  by  virtue  of  a  precept  directed  to  him ;  a  void  authority  being  the 

same  as  none  at  all. 

33  E.  4,  33 ;  10  Co.  76 ;  Dalt.  Sh.  106 ;  3  Leon.  84 ;  Dyer,  175 ;  8  Co.  141 ;  5  Co. 
64;  3  Bulst.  64;  Cro.  Ja.  380;  Poph.  303;  3  Saund.  100;  3  Mod.  335;  Carth.148; 
3  Wils.  345.  fi  A  sheriff  is  boand  to  inquire  into  the  authority  of  a  court  that  issues  a 
writ,  and  he  is  liable  for  executing  a  writ  issued  by  a  court  having  no  jurisdiction. 
Mayor  v.  Morgan,  7  Mart.  Rep.  N.  S.  3.0f 

Therefore,  if  a  formedon  issues  out  of  the  Court  of  King's  Bench,  or  an 
appeal  out  of  the  Common  Pleas,  though  these  are  {d)  superior  courts,  yet 
not  having  jurisdiction  in  these  matters,  the  sheriff  is  not  obliged  to  exe- 
cute the  writ. 

3  Bulst.  64;  Dalt.  Sh.  105.  ((^  Where  in  escape  the  plaintiff  declared  that  the 
sheriff  arrested  J  S  by  Virtue  of  a  laiiiat,  without  saving  out  of  what  court  it  issued ; 
and  it  was  ursed,  that  though  the  sheriff  could  not  take  adrantage  of  an  erroneous  pro- 
eess,  that  yetlie  might  of  a  void  writ.    5  Mod.  413 ;  Ld.  Raym.  397. 

If  justices  of  peace  arrai^  a  person  of  treason  in  their  sessions,  who  is 
convicted  and  executed,  this  is  felony  as  well  in  the  justices  as  sheriff  or 
officer  who  executed  their  sentence ;  but,  if  he  had  been  indicted  of  a  tres* 
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pass,  found  guilty  and  hanged,  thoosh  this  had  been  fiekmy  in  the  jietk& 
et  it  would  not  be  so  in  the  sheriff,  oecatise  a  ukBtter  in  which  the  justes 
ad  jurisdiction,  and  in  which  they  only  were  to  blame  in  excee^fing  te 
authority. 
DdL  HkL  107. 

In  an  action  upon  the  case  in  Banco  Rtgis  against  an  oflicer  of  ftea- 
ferior  court  for  an  escape,  if  the  plaintiff  declares  that  he  brought  an  actii 
against  J  S  in  the  said  inferior  court  (as  in  Kingston  upon  Hull)  upca  a 
obligation  made  (a)  at  Hali&x  tii  comUatu  Ebamm^  and  does  not  allege  tB 
to  be  within  the  jurisdiction  of  die  said  inferior  court,  and  that  npoo  t^ 
jud^ent  was  given,  and  execution  granted,  and  the  defendant  took  bk 
in  execution  and  suffered  him  to  escape,  and  thereupon  be  hath  hiom^ 
this  action ;  this  declaration  is  not  sufficient  to  charge  the  defendant,  be- 
cause it  is  not  alleged  that  the  obligation  was  made  ivitbin  the  junsdjr&m 
of  the  court ;  for  though  the  action  be  tranatory,  yet  this  inferior  coait 
having  but  a  limited  jurisdiction  of  things  arising  within  the  jurisdictioD.{f 
the  proceedings  there  were  coram  non  judicey  and  wholly  void,  of  wfcici 
the  oflScer  shall  take  advantage  in  this  action  upon  the  escape. 

Roll.  Abr.  809,  RichaidsoD  r.  Bernard;  and  Tide  Noy,  45  ;  S  Show.  4S4,  pi.  3Sl; 
9  Lotw.  1569.  (a)  Salk.  SO-2.  Said  it  woold  hare  been  otherwise  if  it  had  sol  ip- 
peaied  wbere  made.  And  Lotw.  1567,  it  is  said  the  eanae  of  action*  bj  the  dete- 
tion  appeariDsr  to  be  oat  of  the  jurisdiction,  was  the  cause  of  this  action  not  iji^S> 
Skin.  51;  3  Mod.  197;  3  Lot.  83,  Uke  point   (6)  4  Inst.  331 ;  3  Ler.  33, 834. 

So,  if  A  declares  that  he  prosecuted  one  J  S  in  the  court  ofElfj  npati 
bond  made  infra  jurisdidumemj  upon  which  he  was  in  execution,  and  tiat 
the  defendant  swfliered  him  to  escape,  if  the  jury  find  that  there  was  ski « 
prosecution,  but  that  the  bond  was  not  made  tn/ra  jurisdicSomm^  w 
action  does  not  lie ;  for  all  that  was  done  was  coram  nonjudice  ;  and  tboe* 
fore  no  legal  commitment ;  and  though  the  defendant  in  the  court  bdov 
pleaded  non  est  factum^  yet  that  could  not  give  the  court  any  jurisdictt* 
which  it  had  not  originally  in  the  cause. 

8  Mod.  89,  30;  Squibbs  t.  Hole,  adjudged  by  three  judges  against  Ellis. 

If  after  the  year  a  capias  ad  saiis/aciendum  is  taken  out,  and  the  dcfe** 
dant  thereupon  arrested,  and  after  suffered  to  escape,  debt  lies  for  o^ 
escape,  (c)  though  the  process  was  erroneously  awarded ;  for  it  was  safr 
cient  to  arrest  bun,  and  the  sheriff  may  justiiy  in  an  action  of  false  impnwn- 
ment,  and  {d)  therefore  cannot  let  him  at  large. 

Cro.  Elis.  188,  Bnshe's  case;  7  Mod.  89;  Salk.  873, jpl.  4,  S.  P.  adjodged;  U. 
Rajm.  775.  (c)  That  the  sheriff  can  take  no  advantage  of  error  in  the  process.  ^ 
EUx,  767,  893;  8  BaUu  858;  8  Ca  143;  Godb.  37;  Noy,  78;  Cro.  Ja.  230,«s\ 

8til.  833 ;  3  Mod.  335 ;  Garth.  148. Bat  otherwise,  if  the  arrest  was  Toid ;  tf  » 

the  arrest,  on  which  the  escape  is  supposed,  is  laid  to  be  out  of  the  county  of  whi(»^ 
defendant  is  sheriff.    Cro.  Elis.  877;  and  vide  Noy,  51 ;  Brownl.  79;  ^weii,^ 

5  Mod.  413. If  the  judgment  is  rereised  for  errcM',  the  sheriff  may  plead  sw  °^ 

rtmrd.  8  Co.  143 ;  Saand.  39 ;  her.  95.  (d)  Though  the  sheriff  may  justify  tbe  O^ 
cution  of  a  cc^*at  tested  out  of  a  term,  yet  the  plaintiff  shall  not  tike  adiranta^  tb^ 
so  as  to  diarge  the  sheriff  for  an  escape.  7  Mod.  30 ;  3  Salk.  700,  pi.  4,  per  Holt,  C.i« 

II  And  where  the  sheriff  took  the  bail  on  a  ca.  sa.  erroneously  issuw 

against  them  on  a  judgment  in  sci,  JaciaSy  on  their  recognisance  in  C.  P-) 

in  which  court  the  recognisance  aclmowledges  a  sum  to  be  levied  od//^ 

he  goods  and  lands  of  the  bail,)  and  an  action  of  escape  was  brou^t 

against  the  sheriff  for  releasing  the  bail  on  payment  of  the  money  viio^ 

iiands,  the  Court  of  C.  P.  set  aside  the  ca.  sa.  on  application  by  the  abenil 
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^***  aus  being  irregularly  issued.  The  action  for  the  escape  was  thereby  stopped, 
*'^  and  the  plaintiff  was  at  liberty  to  proceed,  on  a  count  for  money  had  and 
^•^  received,  to  recover  the  sum  paid  by  the  bail,  which  the  sheriff  retained  on 
the  ground  of  the  bankruptcy  of  the  bail  to  whom  it  belonged.  Qu, 
Whether  the  sheriff  would  have  been  liable  to  an  action  for  false  imprison- 
fi0  ment  at  suit  of  the  bail  ? 
351  Wooden  v.  Moxon,  2  Marsh,  186 ;  6  Taant.  490.D 

bei  K  one  taken  upon  a  writ  excomrnumccUo  capiendo ^  upon  a  sentence  in  the 

n:  spiritual  court  for  non-payment  of  money  decreed  for  tithes  and  costs,  es- 
"z  capes,  an  action  will  lie  against  the  sheriff;  for  though  this  is  founded  on  a 
ii.  matter  merely  spiritual,  yet  the  process  issues  out  of  a  temporal  court,  and 
vci  is  directed  to  and  executed  by  a  temporal  officer,  and  the  damages  con- 
:^>  sequential  thereupon  are  temporal. 
•t^xi  Latw.  191,  Slipper  t.  Mason,  adjudged. 

f^.?  K  a  commission  of  bankruptcy  issues  against  A,  who  refuses  to  be  ex- 

amined, and  thereupon  he  is  committed  to  prison,  and  the  jailer  suffers  him 
to  escape,  as  the  commissioners  had  sufficient  authority  to  commit,  an  action 
•^i       lies  by  the  creditor  for  the  escape. 
^  .i  Roll.  Rep.  47 ;  3  Bulst.  936 ;  Moor,  834,  Bams  v.  Gary. 

^  K  one  be  taken  on  a  capias  ad  satisfaciendum^  between  the  teste  and  re- 

•*  turn  whereof  a  whole  term  intervenes,  and  the  ^eriff  suffer  him  to  escape, 
an^action  lies  against  him ;  for  this  writ  was  not  void,  the  party  not  being 
prejudiced  thereby,  for  he  had  no  day  in  court,  and  must  however  lie  in 
prison ;  otherwise,  where  taken  upon  a  capias  ad  respondendum,^  in  which 
a  term  intervenes  between  the  teste  and  return,  for  such  writ  is  void,  and 
^J  by  the  intermission  the  cause  is  discontinued  and  out  of  court,  and  so  the 
sheriff  not  chargeable. 

Salk.  700,  pi.  4 ;  Ld.  Raym.  775,  Shirley  v.  Wright.     [See  the  same  distinction, 
and  this  case  cited  with  approbation  by  De  Grey,  C.  J.,  in  3  Wils.  344,  345.] 


:5 

i' 


I 


(N)  How  he  is  to  execute  such  Writs :  And  herein, 

f 

^'  1.  not  it  fMUt  be  wiHotit  Faoour  or  Oppremon^  and  after  Muth  Writ  it  aduaHtf  taken  on/, 

;  .  'and  brfore  it  m  retumabie. 

t  The  sheriff  being  obli^d  to  execute  every  writ  and  process  issuing,  and 

directed  to  him  by  lawfm  authority,  he  is  likewise  obliged  by  the  duty  of 
t         his  office  to  execute  such  process  with  the  utmost  expedition,  or  as  soon 

after  he  receives  it  as  the  nature  of  the  ihmg  will  admit  of.  And  herein 
I  tibere  cannot  be  a  surer  rule  for  him  to  go  by  than  a  strict  observance  of 

'  what  is  enjoined  by  the  writ.     But,  as  on  the  one  hand  he  must  not  show 

'  any  &vour,  nor  be  guilty  of  any  unreasonable  delay ;  so,  on  the  other  hand, 

he  must  not  be  guuty  oi  oppression,  nor  make  use  of  other  force  nor  greater 

violence  than  the  thing  requires. 

Dalt  Sh.  109 ;  ^Hinman  v.  Borden,  10  Wend.  367;  Jackson  ex  dem.  Lansinff  v. 
Law,  5  Cowen,  348 ;  McDonald  v.  Neilson,  3  Cowen,  139 ;  Haggrerty  y.  Wilber, 
16  Johns.  387;  Brewster  t.  Van  Ness,  18  Johns.  133 ;  Kennedy  t.  Brent,  6  Cranch, 
187.^ 

/SThe  sheriff  is  bound  when  an  execution  is  regular  on  the  face  of  it,  to 
levy  upon  goods,  if  he  can  find  them,  and  he  cannot  excuse  himself  for 
the  omission,  because  the  sum  specified  in  it  varies  in  amount  from  that 
for  which  the  judgment  was  rendered. 

Paimalee  t.  Hitchcock,  13  Wend.  96. 
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The  aheriflr  is  bound  to  use  all  reasonable  endeavours  to  execute  jt^ 
cess,  and  diould  at  least  go  to  the  residence  of  the  party. 
Hininan  r.  Bordeih  10  Wend.  967. 

He  is  bound  to  serve  process  notwithstanding  a  claim  of  pririlege. 
Willaid  T.  Spaiy,  1  Wend.  39. 

He  is  always  bound  to  receive  the  amount  of  moneY  for  which  a  jLjL 
has  been  issued,  and  forbear  to  sell. 
Jackson  ex  dem.  Lantiog  t.  Law,  5  Cowen,  948. 

The  sheriff  is  required  to  obey  the  fi.fa.  by  having  the  money  at  tk 
return-day;  he  should  show  no  favour,  give  no  unreasonable  delay, be 
guilty  of  no  oppression,  nor  use  any  more  severity  than  the  case  requott* 

McDonald  T.NeiUon,  9  Cowen,  139. 

The  marshal  of  the  District  of  Columbia  is  bound  to  serve  a  subptEoa 
in  Chancery  as  soon  as  he  reasonably  can,  and  is  not  excused  by  the  U 
that  his  deputy,  by  mistake,  filed  the  process  with  other  papeis  as  serred, 
and  save  it  so  filed  to  another  deputy  by  whom  the  mistake  was  difico- 
vereo. 

Konnedy  v.  Brent,  6  Cnneht  IST.gf 

If  the  defendant  doth  the  ihing  commanded  by  the  preaft^  yet  tke 
sheriff  is  to  serve  the  process,  and  to  make  return  thereof. 

Dalt.  Sh.  110. 

A  wxym  and  knoiDn  officer,  be  he  sheriff,  undei^sheriff,  bailillj  or  seijcta^ 
need  not  show  his  warrant  or  torii  when  he  cometh  to  serve  it  'ip^^J^ 
man's  person  or  eoods,  althou^  the  party  demandeth  it ;  but  a  ^pw 
bailiff'  nnut  show  nis  toarrant  if  the  party  demands  it,  otherwise  he  ww 
not  obey  it.  Also,  such  known  officer  upon  the  arreist  ought  to  dew 
the  contents  of  his  warrant,  at  whose  suit  he  makes  the  arrest,  out  of  wMt 
court,  when  returnable,  to  the  end  that,  if  it  be  upon  an  execntion^w 
may  pay  the  money,  and  so  free  his  person ;  or,  if  on  mesne  process,  tiat 
he  may  put  in  bail,  or  agree  with  his  adversary. 

9  Co.  69 ;  Dalt  Sh.  110 ;  Cro.  Ja.  485.    {See  8  Teim,  188.} 

If  any  officer  do  arrest  a  man  before  that  he  (a)  hath  a  warraBt,  and 
afterwards  do  procure  a  warrant,  or  a  warrant  come  to  bim  to  arrest  ttc 
party  for  the  same  cause,  yet  the  first  arrest  was  wrongful,  and  the  jHnj 
grieved  may  have  his  action  of  false  imprisonment 

Dalt.  Sh.  HI.  (a) If  in  troth  a  writ  was  sued  out,  and  the  sheriiT  had  iin<i«^ 
warrant  before  the  writ  came  to  hie  hands,  thia  hath  been  held  well.    9  '^'j!/ 

1  Saund.  308. But  now  by  the  6  G.  1,  e.  91,.  it  is  enacted  that  no  high-fibenlt,  a^ 

ahall  make  out  any  warrant  before  they  have  in  their  custody  the  writs  upon  **"^ 
such  warrants  ougrht  to  issue,  on  forfeiture  of  1  Oil 

And  as  the  sheriff  cannot  arrest  before  the  writ  issues,  or  make  ws 

warrant  before  it  comes  to  his  hands,  it  hath  also  been  adjudged,  ^^^ 

cannot  execute  it  after  the  return,  not  even  the  very  next  day  aft^'j  ^^ 

before  the  quarto  die  post. 

Sid.  339,  Ellis  v.  Jackson.    {3  Eap.  Rep.  585,  Parrot  y.  Mumford ;  4  Johns.  ^ 
450,  Vail  T.  Lewis ;  3  Cain.  343,  Deroe  t.  Elliot.} 

||If  a  bailiff  make  an  arrest,  or  execute  a  warrant  before  the  writ  ^^^ 
he  is  a  trespasser,  and  a  warrant  subsequently  directed  and  delivei^ 
him  will  not  legalize  his  acts. 

Hall  T.  Roche,  8  Term  R.  187. 
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So,  if  tbe  warrant  be  directed  to  one  person,  and  be  insert  tbe  name  of 
another  bailiff,  or  if  the  place  for  the  name  be  left  blank,  and  the  name 
inserted  after  it  is  issued,  the  person  whose  name  is  so  substituted  is  a 
trespasser  for  taking  the  defendant  or  his  goods  under  such  a  warrant. 

Houftin  y.  Barrow,  6  Terai  R.  192 ;  Barslesn  y.  Fern,  3  Wils.  47.|| 

fiAJi.fa:  must  be  executed  by  the  sheriff  making  an  actual  levy  on  the 
goods,  and  making  an  inventory  of  them.  For  this  purpose,  the  sheriff 
must  have  the  goods  in  his  power. 

Haggerty  t.  Wilber,  16  Johns.  387.9^ 

2.  Qf  Aw  routfi^  M«  Posse  Comitaifts. 

By  the  common  law,  the  sheriff  may  raise  the  posse  comitates  or  power 
of  the  county,  that  is,  such  a  number  of  men  as  are  necessary  for  his 
assistance,  in  the  execution  of  the  king's  writs,  quelling  of  riots,  appre- 
hending traitors,  robbers,  &c. ;  and  herein  every  person  above  the  age  of 
fifteen,  not  aged  or  decrepit,  is  bound  to  be  aiding,  and  (a)  if  they  reftise 
to  assist,  may  be  punished  by  fine  and  imprisonment. 

Flet.  1.  2,  c.  62;  Bract.  1,  5;  Lamb.  157;  2  Inst  193,  453 ;  /dCoyles  y.  Hartin, 
10  Johns.  85.0^  (a)  The  statute  2  H.  5,  c.  8,  inflicteih  both  fine  and  imprisonment  upon 
such  as  shall  not  aid  the  sheriff,  they  beingr  thereunto  required.    Dalt.  Sh.  356. 

This  power  is  not  oidy  allowed  the  sheriff,  but  likewise  is  given  to  his 
bailiff  or  other  minister  of  justice,  having  the  execution  of  the  king's  writs, 
who  being  resisted  in  endeavouring  to  execute  the  same,  may  lawfully 
raise  such  a  force  as  may  effectually  enable  them  to  overpower  any  such 
resistance.  Also,  a  constable,  or  even  a  private  person,  may  assemble  a 
competent  number  of  people,  in  order,  with  force,  to  suppress  rebels  or 
enemies,  or  rioters,  and  afterwards  with  such  force  actually  to  suppress 
them.  So,  a  justice  of  peace,  who  has  just  cause  to  fear  a  violent  resist- 
ance, may  raise  the  posse  in  order  to  remove  a  force  in  making  an  entry 
into  or  detaining  lands. 

Dalt.  Sh.  354 ;  And.  67 ;  Poph.  121 ;  Moor,  656;  2  Inst  193. 

But,  notwithstanding  what  was  allowed  and  enjoined  herein  bv  the 

common  law,  it  was  thought  necessary  by  (6)  positive  laws  to  remedy  the 

great  inconvenience  which  there  was  in  ancient  times  by  the  resistance 

given  to  tbe  king^s  writs,  and  therefore  the  statute  {e)  Westm.  2,  (13  Ed.  1, 

Stat.  1,)  c.  39,  enacts  as  follows:  MuUoties  etiamjalstmi  dant  responsum 

mandandoy  quod  nan  poterunt  exequi  pracepHim  regis  propter  resistentiam 

potestatis  alicujus  magnatis.    De  quo  caveat  vic^  de  cateroj  quia  bujusmodi 

responsa  multum  redundant  in  dedecus  domini  regis  et  corome  sucSy  et  quam 

cUo  sub-ballivi  sui  testificeniurj  quod  invenerurU  kuTooH  resistentiam  statim 

omnibus  omissis  assumpV  secum  posse  comitate  sui  eat  in  proprid  persond  sud 

adfadend^  execution^  et  si  inveniaty  tfc, 

(V\  By  Westm.  1,  3  E.  1,  c.  17,  if  a  distress  be  impounded  in  a  castle  or  fortressv 
and  detained,  the  sheriff  or  bailiff,  takingr  with  him  the  power  of  the  shire,  ^c,  may 
cause  the  said  castle  or  fortress  to  be  beaten  down.  Dalt.  Sh.  354.  (c)  The  original 
commitment  for  contempt  seems  to  be  derived  from  this  statute;  for  since  the  sheriff 
was  to  commit  those  who  resisted  the  process,  the  judges  that  awarded  sudi  process 
must  have  the  same  authority  to  vindicate  it :  hence,  if  any  one  offers  any  contempt  to 
this  process,  either  by  word  or  deed,  he  is  subject  to  commitment  during  pleasure,  viz., 
a  qua  nan  delibereiur  fint  vpeciaJH  prwoepto  domini  regis ;  so  that  notwitnstandipg  the 
statute  of  Maffna  Charta,  that  none  are  to  be  imprisoned  tine  judido  j)arium\  vel  per 
legem  terrm^  this  is  one  part  of  the  law  of  the  land  to  commit  ror  contempts,  and  con- 
imiied  by  this  stalate. 
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Tht  words  of  ttiis  stitute  have  been  ccmstraed  to  extend  to  execntkas 
onl^i  and  not  to  writs  on  mesne  process ;  and  that  the  dieriff  uras  not 
obliged  to  laise  the  posse  comUaH^  where  the  party  was  bailable,  for  tfat 
it  cannot  be  presumed  that  in  such  cases  the  king's  writ  will  be  disobeyed. 

RolL  Abr.  607,  May  t.  Proby  ;  Roll.  B«p.  S88,  440,  and  Cio.  Jm.  419,  S.  C.  ad> 
Jndfad,  and  agreiwi  per  cut,  that  tfaon^  the  aheriff  waa  not  obliged,  that  jet  he  aij 
take  his  eoMf  to  aerre  meane  prooeaa.  Cro.  Elix.  866 ;  Not,  40;  Moor,  853;  3  Bete. 
198;  9  Lev.  144;  3  Ler.  46,  S.  P. 

Upon  a  writ  of  seisin,  the  aheriflT  returned  Uiat  he  could  not  deliver  sasia 
for  resistance,  and  for  that  the  dieriflf  did  not  take  the  power  of  the  coionlj 
according  to  the  statute,  he  was  amerced  twen^  marks. 

Fits.  Execot.  147;  Dalt  Sh.  364. 

So,  m  replevin,  if  the  sheriff  return  that  the  cattle  are  in  a  fort  or  casde, 
80  as  he  cannot  make  deliyerance,  he  shall  be  amerced. 

Dalt.  Sh.  3&5. 

^To  enable  him  to  execute  mesne  process,  the  dieriff  may,  but  he  is  not 
obliged,  to  raise  the  posse  comUati^. 
CnuDpler*a  Ex*ra  r.  Gliaaon,  N.  C.  Tenn  Rep.  19,0 

A  man  demands  the  peace  in  Chancery  against  a  great  lord,  and  hath  a 

aplicamt  directed  to  the  sheriff,  &c.,  there,  if  need  be,  the  sheriff  jbmj 
e  the  posse  to  aid  him  to  arrest  such  lord. 
Dalt.  Sh.  355. 

The  sheriff,  if  need  be,  may  raise  the  power  of  the  county  to  assist  him 
in  the  execution  of  a  precept  of  restitution ;  and  therefore  if  he  make  a 
return  thereto,  that  he  could  not  make  a  restitution  by  reason  of  resistance, 
he  shall  be  amerced. 

Dalt.  Sh.  355;  Lamb.  157. 

But,  though  it  be  the  duty  of  the  sheriff  or  other  minister  of  justice,  har- 
mg  the  execution  of  the  king's  writs,  and  being  resisted  in  endeaTouiing  to 
execute  the  same,  to  raise  such  a  power  as  may  effectually  enable  them  to 
overpower  any  such  resistance ;  yet,  it  is  said  not  to  be  lawful  for  them  to 
raise  a  force  for  the  execution  of  a  civil  process  unless  they  find  a  rsist- 
ance,  and  it  is  certain  that  they  are  hig^y  punishable  for  using  any  need- 
less  outrage  or  violence  therein. 

3  Inat  161 ;  3  Inat.  193 ;  Hob.  69, 964.    Vide  tit.  JStUadumnL 

3.  €f  kit  breaking  cpen  Doon, 

Regularly  the  sheriff  cannot,  in  executing  a  writ,  break  open  the  door 
of  a  dwelling-house.  This  privilege,  which  the  law  allows  to  a  man's  ha- 
bitation, arises  from  the  great  regard  the  law  has  to  evei^  man's  safety  and 
quiet,  and  therefore  protects  them  from  those  inconveniences  which  must 
necessarily  attend  an  unlimited  power  in  the  sheriff  and  his  officers  in  this 
respect ;  and  hence  it  is  that  every  man's  house  is  called  his  castle. 

5  Co.  91,  Semain^s  case ;  3  Inst  169 ;  Dalt.  Sh.  350;  iS  Allen  v.  Marun,  10  Wend. 
300.0^ 

And  therefore  upon  a  capiaSyJieri/aciaSj  or  other  process  at  the  suit  of 
a  common  person,  the  sheriff,  after  request  to  open  the  doors,  and  deDia], 
cannot  (a)  break  the  (6)  house  of  the  defendant,  and  in  such  case  the  sheriff 
would  be  a  trespasser,  thou^  the  execution  would  be(c)  good. 

5  Co.  99  b ;  .Cro.  Eliz.  909 ;  Moor,  668 ;  Yelr.  98,  March  4 ;  Cro.  Car.  537;  Job. 
430 ;  Bulat.  46.    (a)  Cannot  open  a  latch.    Dalt,  350.^— -^Where  the  door  was  a  little 
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opened  to  Bee  who  was  there,  and  the  bailiffs  rushed  id  with  drawn  swords.  Hob.  63 ; 
and  Tide  Hob.  363, 364 ;  H  State  v.  Armfield,  3  Hawks,  346.^  (6)  •  If  the  officer  find- 
eth  Uie  outer  door  open,  and  entereth  the  house  that  way,  or  if  the  door  be  open  to  him 
firom  within,  and  he  enter,  he  may  break  open  inioard  doors  if  he  findeth  that  necessary 
in  order  to  arrest  the  defendant  on  mesne  process  in  a  civil  suit  Fost.  Cr.  Law,  319  ;* 
VL  Bay,  366,  The  State  v.  Thackam.}  So  determined  in  Lee  y.  Gansell.  Loflfl's  Rep. 
374 ;  Cowp.  1  $  where  the  defendant  was  a  lodger,  and  had  separate  apartments ;  but 
the  street-door  was  open.  {5  Johns.  Rep.  353,  Williams  v.  Spencer,  S.  P.  And  it 
seems  that  the  officer  may  justify  breaking  open  inner  doors  of  the  defendant's  house, 
though  the  defendant  be  not  therein  at  the  time.  But  in  such  case  the  officer  must  first 
demand  admittance.  3  Bos.  &  Pul.  333,  Ratcliffe  v.  Burton.}  {c)  But  it  seems  to  be 
the  modem  practice  in  some  cases,  on  complaint  by  affidavit,  to  discharge  such  execu- 
tion, and  to  grant  an  attachment  against  the  officer. f—-t  In  Trinity  term  17  Geo. 
3,  tiie  Court  of  Exchequer  set  aside  an  execution  issued  under  such  circumstances,  in 
the  case  of  Yeates  t.  Delamayne,  Esq. 

/0  What  is  an  outer  door  came  in  question  in  the  following  case :  In  tres- 
pass for  breaking  into  the  plaintiff's  house,  which  was  an  uimnished  house, 
the  defendants  justified  under  a  writ  of  ca.  sa.  against  the  plaintiff,  and 
averred,  that  they  peaceably  entered  the  house  through  a  hole  in  the  wall. 
It  appeared  that  this  hole  in  the  outer  wall  of  the  house  opened  into  a 
small  room  or  closet,  which  had  a  room  over  it,  and  that  having  entered 
this  place,  the  defendants  tore  down  some  boaurds,  by  which  a  staircase 
window  which  opened  into  this  place  was  boarded  up.  It  was  proved  by 
fhe  builder  that  mis  hole  in  the  outer  wall  was  not  intended  to  have  either 
a  door  or  window  put  in  it,  but  was  to  remain  open,  so  that  the  place  in 
question  should  be  used  as  a  conservatory.  Held,  that  if  this  hole  in  the 
wall  had  been  intended  to  have  had  a  door  or  window  put  into  it,  it  must 
be  considered  that  the  outer  fence  of  the  house  had  been  left  open,  and 
that  the  defendants  were  justified  in  entering ;  but  that  if  this  hole  was  al- 
ways intended  to  be  left  open,  the  staircase  window  must  be  considered 
as  the  outer  fence  of  the  house,  and  that  the  defendants  were  therefore  not 
justified  in  forcing  it. 

Whalley  t.  Williamson,  7  Carr.  &  Paine,  394.  See  Kerby  y.  Derby,  1  Mees.  it 
Wels.  336.0r 

But,  notwithstanding  this  general  rule,  yet  in  all  cases  where  the  king 
is  party,  if  the  door  be  not  open,  the  sheriff  may  break  the  door  of  the 
party,  either  to  take  him,  or  to  execute  the  process,  if  he  cannot  otherwise 
enter  therein ;  but,  before  he  enters,  he  ought  to  signify  the  cause  of  his 
coming,  and  make  request  to  have  the  door  opened. 

5  Co.  91 ;  ICro.  Elix.  909.!| 

II  And  an  outer  door  may  be  broken,  after  demand  made  of  admission,  in 
execution  of  the  speaker's  warrant  for  commitment  of  a  member  of  parua- 
ment  to  the  Tower  for  a  breach  of  privilege,  this  being  process  of  "con- 
tempt. 

Burdett  t.  Abbot,  14  East,  1 ;  4  Taunt.  401. 

In  execution  of  criminal  process  against  a  party  guUty  of  a  misdemeanor, 
a  demand  must  be  made  before  an  outer  door  can  be  broken.  Q».  Whe- 
ther it  is  necessary  in  case  of  felony  ? 

Lannock  v.  Brown,  3  Bam.  &  A.  592.D 

Upon  a  c(gna8  |?rounded  upon  an  indictment  for  any  crime  whatsoever, 
or  upon  a  agnas  from  the  King's  Bench  or  Chancery,  to  compel  a  man  to. 
find  sureties  for  the  peace  or  good  behaviour,  or  even  upon  a  warrant  firom 
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tjoftioe  of  peace,  foriudi  porpow  the  officer  iMy  break  <qpai  Ae  door  of 
a  dwelltng^oaae. 

97  Am.  S6;  19  Co.  131 ;  Moor.  606;  Cnn.  170. 

So,  upoD  a  ctfHas{a)  uUagmhtm  ofc^msprojbte  m  any  actioii  iriiatx»- 

crer. 

GoqU.  179;  4  Leon.  41;  Dalt  8li.c94;  Moor, 609;  Cio.  Elis.  908;  Ydr.  SB. 
(o)  Tboogh  on  mcoae  proeeat,  and  mt  tlie  toit  of  the  tabjeet.    9  Show.  87,  pL  78. 

So,  upon  the  wanraot  of  a  justice  of  peace  for  the  lerjing  of  a  fixfeitiire 
in  execution  of  a  judgment  or  conviction  for  it,  groanded  on  anj  statute 
which  grres  the  whole,  or  but  part  of  such  forfeiture,  to  the  king,  and  aa- 
thorizes  the  justice  of  peace  to  gire  such  judgment  or  convictioD  for  it. 

9Joti.933. 

So,  where  a  forcible  entry  or  detainer  is  either  found  by  inquisition  be- 
fore justices  of  peace,  or  appears  upon  their  view. 
DaJt  Sh.  353. 

So,  upon  a(&)  commission  of  rebellion  out  of  chancery,  the  dierilTorhk 
officers,  or  the  commissioners,  may  break  open  the  doors  or  house  to  appre- 
hend the  party,  whether  it  be  his  own  house  or  that  of  a  stranger,  if  npcm  re- 
quest such  house  is  refused  to  be  opened. 

Dalt  Sh.  353 ;  Ciom.  47.  (^)  Bat  npon  an  attachment  for  a  contanpt,  Ac,  iBaoinf 
cmt  of  Chancery,  it  is  aaid  the  officer  cannot  hreak  open  the  door;  bat  quaere^  DalL 
Sh.  353.    ||lt  would  aeem  that  aeqneetraton  may  do  ao.    9  Meriv.  R.  395.| 

So,  in  the  execution  of  a  commission  of  bankruptcy,  the  comniissioners, 
or  any  officers  deputed  by  them,  may  break  open  tne  houses,  chambers, 
shops,  warehouses,  doors,  trunks,  or  chests  of  the  said  bankrupt,  wheroa 
the  said  bankrupt  or  any  of  his  goods  or  estate  shall  be,  or  reputed  to  be. 

9!  Jac.  l,c.  19;  DalL  Sh.  353. 

By  the  3  &.  4  Jac.  1,  c.  35,  it  is  enacted,  "  That  upon  any  lawful  writ, 
warrant,  or  process  awarded  to  any  sheriff*  or  other  officer  for  the  taking  of 
any  popi^  recusant  standing  (c)  excommunicated  for  such  recusancy,  it 
shall  be  lawful,  if  need  be,  to  break  open  any  house.'' 

(e)  Cannot  otherwiae  break  open  a  door  or  an  excommumatio  eapiemio.     Cro.  Elix. 

747. 

Where  one  known  to  have  committed  a  treason  or  felony,  or  to  have 
given  another  a  dangerous  wound,  is  pursued  either  with  or  without  a 
warrant  by  a  constable  or  private  person,  it  is  lawful  to  break  open  doois 
in  order  to  apprehend  him  ;(d)  but,  where  one  lies  under  a  probable  suspi- 
cion only,  ana  is  not  indicted,  it  seems  the  better  opinion  at  this  day,  that 
no  one  can  justify  the  breaking  open  doors  in  order  to  apprehend  him. 

9  Hawk.  P.  C.  c.  14,  $  7,  and  the  authoritiea  the  recited.  Ud)  Qu.  Whether  a  de- 
mand of  admittance  ia  neceaeary  in  theae  caaea,  as  it  clear^  is  in  cases  of  misde- 
meanors ?  9  Bam.  h  A.  599.  Sembiej  that  it  ia.  9  Hale,  P.  C.  117,  Foster  on  Horn, 
p.  3,  90.    Per  Bayley,  J.,  9  Bam.  ic  A.  599.) 

It  is  said  to  have  been  resolved,  that  where  justices  of  the  peace  are  by 

virtue  of  a  statute  authorized  to  require  persons  to  come  before  them  to  take 

certain  oaths  prescribed  by  such  statute,  the  officer  cannot  lawfully  break 

open  the  doors  of  the  persons  who  shall  be  named  in  any  warrant  made  in 

pursuance  of  such  statute,  in  order  to  be  brought  before  the  justices  to  take 

such  oath,  because  such  warrant  is  not(e)  grounded  upon  a  precedent 

offence,  neither  doth  It  appear  that  the  party  either  is  or  will  be  guilty  of 

any. 
a  Hawk»  Pi  O.  e«  14)  $  11.    (e)  Upon  the  ordinary  wanaat  of  a  Jaalice  of  peace,  if 
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not  for  felony  or  suspicion  thereof,  the  officer  cannot  break  open  the  door.  Bnlst  146. 
||He  may,  in  case  of  misdemeanor,  making  a  previous  demand  of  admittance.  Lannock 
▼.  Brown,  9  Bam.  &  A.  ^92 ;  and  on  process  of  contempt  from  any  superior  court  of 
justice,  or  from  the  House  of  Commons.    Burdett  ▼.  Abbott,  14  East,  157.) 

This  privilege  of  a  man's  house  extends  only  to  the  (a)  owner,  but  shall 
not  protect  any  person  who  flies  thither,  nor  the  goods  of  any  person  conveyed 
thither  to  prevent  a  lawful  execution  ;  and  therefore  if  nji.fa,  be  directed 
to  the  sheriff  to  levy  the  goods  of  A,  and  it  happen  that  A^s  goods  are  in 
the  house  of  B,  if  after  recjuest  made  by  the  sheriff  to  B  to  deliver  these 

foods,  he  refuse,  the  sheriff  may  well  justify  the  breaking  and  entering 
is  house,(6) 

5  Co.  93  a ;  Sid.  186.  (a)  That  is  for  such  person  who  lies  there.  Hob.  62.  Q  (6)  But 
not  unless  the  goods  are  fraudulently  brought  there ;  for  Lord  Coke,  in  5th  R.  93,  lays 
it  down  that  the  privileffe  of  a  man*s  house  extends  to  his  own  proper  goods,  and  those 
which  are  lawfully  ana  without  covin  there ;  and  it  was  so  laid  aown  by  Best,  C.  J., 
Rex  V.  Conolly,  Hertford  Spring  Ass.  1824;  and  see  Johnson  ▼.  Leigh,  6  Taunt.  246, 
and  Foster,  390.|| 

In  a  writ  of  seisin  or  habere  Jacias  possessionem  in  ejectment,  the  sheriff 
may  justify  the  breaking  open  the  door,  if  he  be  denied  entrance  by  the 
tenant ;  for  the  end  of  me  writ  being  to  give  the  party  fall  and  actual  pos- 
session, conse(]uently,  the  sheriff  must  have  all  power  necessary  for  this 
end :  besides,  m  this  case,  the  law  does  not  look  upon  the  house  as  belong- 
ing to  the  tenant  but  to  him  who  has  recovered. 

5  Co.  in  Semaine's  case. 

It  hath  been  adjudged,  that  the  sheriff  on  2.fi.fa.  may  break  open  the 
door  of  a  bam  standing  at  a  distance  from  the  dwelling-house,  without 
requesting  the  owner  to  open  the  door,  in  the  same  manner  as  he  may  enter 
a  close,  £c. 

Sid.  186;  Keb.  698,  Penton  r.  Browne. 

So,  on  a^. /a.,  when  the  sheriff  or  his  officers  are  once  in  the  house, 
they  may  break  open  any(c)  chamber-door  or  trunks  for  the  completing  the 
execution. 

« 

Brownl.  50;  9  Show.  87,  pU  78;  Comb.  17,  327.  (c)  That  this  must  be  after  request 
and  refusad.  Palm.  54.  ||Inner  doors  may  be  broken  without  demand  of  admittance, 
in  order  to  seize  goods  within  them  under  a  writ  of  execution.  Lloyd  v.  Sandilands, 
8  Taunt.  950;  S.  C.  S  Moo.  307;  Hutchinson  v.  Birch,  4  Taunt  619.  And  inner 
doors  of  the  defendant's  house  may  dearly  be  broken  under  civil  process  against  him 
if  the  defendant  is  there,  and  tomt  aembk^  upon  reasonable  nupieion  that  he  is  there;  and 

rf.  whether  in  such  case  a  demand  of  admittance  is  necessary  !  RatcUfie  ▼.  Burton, 
Bos.  &  P.  993.  But  the  sheriff,  under  civil  process,  cannot  Justify  breaking  the  in- 
ner doors  of  the  house  of  a  stranger,  on  mere  suspicion  that  the  defendant  is  there;  wad 
this,  apparently,  whether  he  demand  admission  or  not.  Johnson  v.  Leigh,  6  Taunt  R. 
946 ;  and  vide  9  Moo.  907 ;  9  Bam.  &  A.  599.D 

So,  if  the  sheiiiT's  bailiffs  enter  the  house,  the  door  being  open,  and  the 
owner  locks  them  in,  the  sheriff  may  justify  breaking  open  the  door  for  Ae 
enlarging  and  setting  at  liberty  the  oailiffs ;  for,  if  in  this  case  he  were 
obliged  to  stay  till  he  could  procure  a  homine  repUgiandOy  it  might  be  highly 
inconvenient :  also,  it  seems,  that  in  this  case  the  locking  in  £e  baUifls  is 
such  a  disturbance  to  the  execution  that  the  court  will  grant  an  attach- 
ment for  it. 

Cro.  Ja.  555;  Roll.  Rep.  139 ;  Palm.  59,  White  v.  Wiltshire. 

So,  if  one  be  arrested,  and  after  escape  into  his  house,  the  sheriff  may 
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break  the  doors  to  take  him;  as,  where  one  opened  his  casement,  andtk 
ri^eriff  took  him  by  the  hand,  &c. 

Roll.  Rep.  138 ;  Palm.  54 ;  6  Mod.  173.    /8  Allen  t.  Hertin.  10  Wend.  300.^ 

So,  where  an  afiray  is  made  in  a  house  in  the  view  or  hearing  of  a 
constable,  or  where  those  who  have  made  an  affray  in  his  presoice  %  tot 
house,  and  are  immediately  pursued  by  him,  and  he  is  not  suflered  to  enter 
in  order  to  suppress  the  affray,  in  the  first  case,  or  to  apprehend  tfaeafliaff- 
ers  in  the  other,  in  either  case  he  may  break  open  the  doors. 

Bro,  fUbe  Imprimmmtmi^  6  Com.  170. 

/8  The  sheriff  has  a  right  to  enter  the  house  of  the  defendant  in  a  writ  of 
replevin,  in  order  to  search  for  goods,  and  he  is  not  a  trespasser  ahfaoo^ 
they  may  not  be  found  there. 

Knetso  ▼.  Fitler,  9  S.  &  R.  963.8^ 

|4.  Whert  andwktnke  am  exeeuU  the  WriL\ 

||The  authority  of  the  sheriff  is  confined  to  the  county  whereof  he  6 
sheriff.     If  the  sheriff,  therefore,  execute  a  writ  out  of  his  county,  he  is  a 
trespasser ;  but,  on  a  writ  of  habeas  corpus  j  the  sheriff  has  power  to  carry  a 
prisoner  in  hb  custody  through  other  counties,(a)  and  on  fi-esh  pursuit  the 
sheriff  may  in  another  county  retake  a  person  who  has  escap^  firom  hb 
custody.  (6)    Thus,  if  the  sheriffs  of  London,  on  a  writ  directed  to  then, 
make  an  arrest  in  the  county  of  Middlesex,  or  vice  versdy  the  arre^  b 
void.(c)    It  is  not  lawful  for  the  sheriff  to  make  an  arrest  or  execute  a  writ 
in  a  court  of  justice  whilst  the  justices  are  sitting,  or  in  any  of  the  royal 
palaces,(d)  or  the  Tower.(«)     If  the  sheriff  enter  a  firanchise,  the  owner  of 
which  has  the  execution  and  return  of  writs,  and  execute  a  writ  without  a 
nan  omittas  clause  therein,  the  execution  is  good,  {g)  although  the  sheriff 
may  be  liable  to  an  action  at  the  suit  of  the  owner  of  the  fi^chiae  for  aa 
inmngement  thereof.  (A) 

(a)  3  Roll.  Rep.  163 ;  Plowd.  37  a.  (b)  DalL  33.  (e)  Hammond  y.  Taylor,  3  Ban. 
&  A.  408.  {d)\0  East,  578;  1  Camp.  475 ;  ««;  vide  7  Taont.  311.  (e}8  Chit.  R.5I. 
{g)  3  Bam.  k,  A.  50S ;  7  Taunt  31 1.    (A)  9  East,  330. 

The  sheriff  may  execute  the  writ  at  any  time  after  it  is  delivered  to  him, 
and  before  and  on  the  return-day  of  the  writ.(t}  The  sheriff  cannot  exe- 
cute process  by  original  between  the  return-day  and  the  quarto  dieposiJ[k) 
and  for  so  doing  he  would  be  a  trespasser,  as  the  four  aays  betweoi  die 
return-day  and  quarto  die  post  are  merely  ex  graiid.{l)  But  where  the 
sheriff  held  an  inquest  on  the  return-day  of  the  writ,  but  the  jury  did  not 
give  their  verdict  for  two  or  three  days  afterwards,  the  writ  was  held  to  be 
well  executed.(m) 

(t)  Cro.  EUz.  180,  468 ;  3  Salk.  51 ;  3  Roll.  Abr.  378 ;  6  Mod.  130 ;  Barr.  813  r  Ld- 
Raym.  1449.  /iThe  sheriff  is  reauired  to  execute  fd\  process  which  comes  to  his  hands, 
with  the  utmost  expedition  that  tne  circumstances  admit.  Lindsay's  Bxecator  r.  Anas- 
field,  3  Hawks,  548 ;  Tucker  ▼.  Bradley,  15  Conn.  46.0^  (k)2  Roll.  Abr.  378, pi.  10; 
1  Lev.  143.  (/)  3  Bam.  &  C.  636 ;  4  Dow.  &  Ry.  160.  0u  the  sheriff  levy  an  execu- 
tion afler  the  retum^Hlay,  he  will  be  a  trespasser.  Vail  v.  Lewis,  4  Johns.  450.gf 
(m)3  Roll.  Abr.  378,  pi.  5 ;  Ld.  Raym.  1449.g 

fiA  sherifT^s  officer,  who  is  a  party  to  the  suit  as  guardian  to  the  plain- 
tifT  or  otherwise,  cannot  execute  a  replevin,  but  he  may  accompany  another 
officer  in  order  to  show  the  property. 

iCneas  v.  Fider,  3  Serg.  &  R.  963.fl 
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(N)  How  to  execute  Writs.    {Shmday,) 
6.  Whether  he  can  execute  his  Writ  on  a  Sunday, 

This  depends  on  the  statute  29  Car.  2,  c.  7,  §  6,  by  which  it  is  enacted, 
**  That  no  person  upon  the  Lord's  day  shall  serve  or  execute,  or  cause  to 
be  served  or  executed,  any  writ,  process,  warrant,  order,  judgment,  or  de- 
cree, (except  in  cases  of  treason,  felony,  or  breach  of  the  peace,)  but  that 
the  service  of  every  such  writ,  process,  warrant,  order,  judgment,  or  decree, 
shall  be  void  to  all  intents  and  purposes  whatsoever ;  and  the  person  or 
persons  so  serving  or  executing  the  same  shall  be  as  liable  to  the  suit  of  the 
party  grieved,  and  to  answer  damages  to  him  for  doing  thereof,  as  if  he  or 
they  had  done  the  same  without  any  writ,  process,  warrant,  order,  judg- 
ment, or  decree." 

IJVide  vol.  !▼.  p.  632,  tit  Hereay^  for  the  decisions  on  the  other  sections  of  this  statate.|| 

In  the  construction  hereof  it  hath  been  holden,  that  a  citation  out  of  the 
spiritual  court  may  be  served  on  a  Sunday,  by  fixing  the  same  to  the  church 
door,  and  that  the  general  words  of  this  statute  do  not  extend  to  such 
process. 

5  Mod.  449;  Ld.  Raym.  706;  Garth.  504,  S.  C.    gVide  vol.  iv.  p.  632.|| 

It  hath  been  adjudged,  that  a  person  may  be  taken  on  an  escape  war- 
rant on  a  Sunday,  because  in  nature  of  fresh  pursuit,  which  may  be  on  a 
Sunday,  and  this  only  in  nature  of  it,  though  it  be  by  a  new  method ;  and 
tliis  is  no  original  process,  but  the  party  is  in  still  upon  the  old  commit- 
ment continued  down. 

3  Salk.  696,  pi.  7,  Parker  v.  Sir  William  Moor ;  6  Mod.  95,  S.  C. 

That  no  indictment  can  be  taken  on  a  Sunday ;  and  hence  it  hath  been 
holden,  that  in  every  caption  of  an  indictment  taken  in  a  sheriff's  torn  or 
court-leet,  the  day  whereon  it  was  taken  ought  to  be  set  forth,  that  it  may 
appear  not  to  have  been  on  a  Sunday. 

9  Saond.  290;  Vent  107 ;  9  Keb.  731. 

As  this  statute  makes  all  arrests  unlawful,  it  seems  the  better  opinion, 
that  the  killing  an  officer  who  endeavours  to  arrest  a  person  on  a  Sunday 
is  not  murder,  though  it  had  been  otherwise  had  such  public  officer  been 
killed  on  an  ordinary  day. 

Hawk.  P.  C.  c.  33,  $  58. 

That  die  arrest  is  void,  so  that  the  party  may  have  an  action  of  false 
imprisonment. 
Salk.  78,  pi.  1 ;  5  Mod.  91. 

II  And  no.  waiver  by  the  party  can  cure  the  irregularity. 
Taylor  r.  Phillips,  3  East,  155. 

And  an  arrest  on  Sunday  on  a  capias  lUlagahmij  or  for  non-payment 
of  a  penalty  on  a  conviction,  is  void. 
Barnes,  319  ;  1  Term  R.  S65. 

The  sheriff  cannot  retake  a  party  on  Sunday  after  a  voluntary  escape. 
Barnes,  373 ;  5  Term  R.  35. 

So,  where  A  was  arrested  at  suit  of  B,  and  discharged,  the  sheriff  not 
knowing  that  there  was  also  a  detainer  in  his  office  at  suit  of  C,  and  on 
Sunday  following  he  was  arrested  at  C's  suit,  the  court  held  this  arrest 
void. 

Bames,  373 ;  6  Term  R.  95.0 

3n2 
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Also  the  court  will  reliere  on  motion,  and  discharge  from  sach  arrea 
without  putting  the  party  to  his  audita  fu^rela. 

6  Mod.  95.  [yhie^  in  the  praeediag  esM,  the  eoart  retetd  t»  retieve  opoa  woaAmi 
and  in  this  case  Holt  said,  it  most  be  oy  audHa  querela  ,•  the  arrest  on  a  Suidaj  hex^ 
a  fket  traTenable.] 

^The  sheriff  may  proceed  on  Sunday  by  distress  to  enforce  the  penaltT, 
authorized  by  a  revenue  act  of  the  legislature,  for  peddling  witbouta 
license. 

Cowlea  T.  Brittain,  9  Hawka,  904.gf 

6«  /•  UfKti  Mumur  keietodo  Exteutioni  lenJibrcwi  ef  ike  meeral  WrUe  ef  ftvuuHm^ 

and  what  may  he  eeized  under  eaek.^ 

||F»u  FACIAS  AND  LETAEi  FACIAS.  || — The  sheriff  in  doing  execntiaa 
must  be  careful  that  he  obserres  the  direction  of  the  writ,  which  is  his  au- 
thority, as  in  executing  a  fi.  fa.  or  U»ar\  fa.^  by  the  first  of  which  the 
S»ods  and  chattels  of  the  debtor  only  can  be  taken  in  execution ;  and 
ouffh  by  the  latter  the  sheriff  may  not  only  sell  the  goods,  but  also  o^ 
lect  tne  debt  out  of  the  profits  of  the  land,  as  com  or  grass  growing  thereon, 
yet  in  neither  case  has  ne  authority  to  meddle  with  the  debtor's  lands,  so 
as  to  sell  or  deliver  such  lands  to  the  creditor  in  satisfaction  of  his  debt 

5  Co.  11;  Co.  Lit  290  b;  S  Inst.  453;  Plow.  441;  Finch,  101 ;  Godb.290;  Cooib. 
470.    0  Vide  tit  Exeeuiim,  (C),  vol.  iii.  686.g 

And  as  he  has  not  by  these  writs  a  power  to  dispose  of  the  fireehold  or 
inheritance,  hence  it  hath  been  adjudged,  that  the  sheriff  cannot  delirer  a 
furnace  annexed  to  a  fi-eehold  in  execution  ;  for  though  the  writ  gives  the 
sheriff  authority  to  levy  the  debt  upon  the  goods  and  chattels  of  the  debtor, 
and  this  is  indeed  a  chattel,  yet  it  does  not  give  the  sheriff  any  authonir 
to  break  or  disunite  any  thing  fit>m  the  freehold,  which  he  cannot  do  unless 
particularly  empowered  by  writ 

Owen,  70;  Roll.  Abr.  891 ;  Off.  of  Ex.  87. 

But  it  hath  been  held,  that  if  a  soap-boiler  or  other  trader,  being  an 

under-tenant,  for  the  convenience  of  his  trade  puts  up  vats,  coppers^  taSA&, 

partitions,  and  paves  the  backside,  &c.,  upon  a  fi.  fa.  against  him,  the 

sheriff  may  take  them  in  execution,  in  the  like  manner  as  the  lessee  him* 

self  might  have  removed  them  during  the  term. 

Salk.  368,  oer  Holt,  C.  J.,  at  mat  ortM.  || Fixtures  annexed  to  the  freehold  wbkli 
wonld  go  to  tne  heir  cannot  be  seized  under  a  fi.  fa.  Winn  ▼.  Ingilby,  5  Bam.  &  A. 
625 ;  1  Dow.  &  Ry.  847.  Aliter,  fixtures  remorable  by  the  tenant  dnringr  the  tens. 
Salk.  368.  Buildings  of  brick  and  mortar,  erected  by  the  tenant  on  the  land  daring 
the  term,  for  the  purposes  of  affriculture,  are  not  remoTable  by  tenant,  and  theiefois 
not  seizable  under  tiJL  fa,  Elwes  v.  Mawe,  3  East,  44 ;  and  see  Steward  t.  Lombe, 
4  Moo.  281 ;  1  Brod.  &  B.  506.  If  erected  for  purposes  of  trade  they  are  remorable, 
and  therefore  seizable,  being  accessary  to  a  personal  matter,  Penton  v.  Robert,  3  East, 
87,  unless,  indeed,  the  tenant  eovenant  to  yield  up  all  erections  made  during  the  tern. 
Thresher  ▼.  E.  London  Water-works  Company,  2  Bam.  U  C.  608 ;  4  Dow.  &  Ry.  68; 
Nay  lor  ▼.  Collinge,  1  Taunt  19.— ^An  ornamental  conserratory  erected  on  a  brick  foqoda- 
tion  is  not  remoTable.  Buckland  v.  Butterfield,  2  Brod.  &  B.  54 ;  4  Moo.  440.— So 
also  the  mschinery  of  a  mill.  Farrant  y.  Thompson,  5  Bam.  &*  A.  826 ;  S  Dow.  k 
Ry.  1.— So,  ranges,  ovens,  and  pots.  Winn  ▼•  Inffilby,  5  Bam.  9^  A.  625 ;  1  Dow.  & 
Ry.  247.  Seeut,  parts  of  a  machine  usually  valued  between  outgoing  and  incoming  ten- 
ants. Davis  V.  Jones,  2  Barn.  &  A.  165.  If  tenant  sever  fixtures  which  he  has  no 
right  to  remove,  still  they  cannot  be  seized.    Farrant  v.  Thompson,  ubi  ni/).| 

Otherwise,  where  such  trader  makes  hearths  and  chimney*piece$  to 
complete  the  house,  and  not  for  the  conreniency  of  his  trade. 
Salk.  368,  per  Holt. 
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The  sheriff  on  ?ifi.fa.  or  lev,  fa,  cannot  sell  an  estate  for  (a)  life,  which 
bein^  a  freehold,  can  no  more  be  affected  by  these  writs  than  any  estate  of 
inheritance. 

Dalu  Sh.  145  ;  3  Co.  13.     {aS  But  it  is  said,  that  since  the  statute  99  Car.  3,  c.  3, 
an  estate ^ler  aiUer  vie  may  be  sold  by  tiie  sheriff  on  ^fi,fa.    Comb.  391. 

On  these  writs  the  sheriff  may  (6)  dispose  of  leases  for  years,  which  are 
but  chattels,  be  they  of  ever  so  long  continuance  :  also,  upon  an  elegUy 
the  sheriff  may  either  extend  a  term  for  years,  that  is,  may  deliver  a  moi- 
ety thereof  to  the  plaintiff  as  part  of  the  lands  and  tenements  of  the  de- 
fendant, or  may  sell  it  absolutely,  as  part  of  his  persotial  estate. 

4  Co.  74 ;  Dalt.  Sh.  137 ;  8  Co.  171 ;  S  Inst  395.  (h)  But,  if  a  sheriff  on  a  ft.  fa, 
sella  a  lease  or  term  of  a  house,  he  cannot  tum  the  lessee  out  of  possession,  but  the 
▼endee  in  such  case  must  brings  his  ejectment.  S  Show.  R.  85,  pi.  74.  {Addis.  203, 
Pennsylvania  v.  Kirkpatrick.]^  [He  cannot  perhaps,  where  there  is  a  tenant  in  posses- 
sion, and  the  execution  is  against  the  landlord,  whose  term  is  to  be  sold,  tum  the  tenant 
out  of  possession  :  but  the  case  might  be  very  different  where  the  dthtor  him»elf  is  in 
possession.  In  the  case  in  Shower,  the  proceeding  was  under  the  statute  for  a  rorcible 
entry,  which  by  no  means  negatives  the  power  of  the  sheriff  to  put  the  tenant  out  of 
possession  peaceably.  Tarlor  ▼•  Cole,  3  Term  R.  S93.]  {1  Johns.  Rep.  4d,  M'Dou- 
gal  V.  Sitcher.J  || Ajid  in  Rogers  r.  Pitcher,  6  Taunt  207,  Gibbs,  C.  J.,  said  there  was 
no  case  in  which  a  party  might  maintain  ejectment  in  which  he  might  not  enter ;  and 
see  Turner  v.  Meymott,  1  Bmg.  158 ;  7  Moo.  574.  |l  /BThe  sheriff  may  sell  a  term  in 
goods  and  chattels  upon  an  execution  against  the  lessee.  Van  Antwerp  ▼.  Newman, 
3  Cowen,  543.0^ 

If  the  sheriff,  reciting  that  the  defendant  hath  a  term  for  years,  sells  it  by 
virtue  of  a  fi.fa,^  this  sale  is  eood  ;  for  it  cannot  be  intended  that  the  she- 
riff should  certainly  know  the  beginning  and  end  of  the  term. 

Cro.  Eliz.  584  ;  4  Co.  74,  Palmer's  case. 

[So,  in  pleading  the  taking  of  a  term  under  a  fieri  fuctas^  it  is  sufficient 
to  state  that  the  party  was  possessed  of  a  certain  interest  in  the  residue  of 
a  certain  term  of  years. 

Taylor  v.  Cole,  3  Term  R.  999.] 

But,  if  undertaking  to  recite  it,  he  mistakes,  and  sells  the  said  term,  it  is  a 
void  sale,  unless  there  be  general  words,  all  the  interest,  &,c.,  of  the  de- 
fendant therein. 

4  Co.  74  a.    . 

But  a  term  cannot  be  extended  without  showing  the  certainhr  thereof, 
because  after  the  debt  paid  the  party  is  to  have  his  term  again  if  any  part 
thereof  remains. 

4  Co.  74  a. 

II  Com  and  other  crops  mowing  or  sown  on  the  ground,  which  go  to  the 
executor,  may  be  sold  under  a  fieri  facias  ;  (c)  but  clover,  rye  grass,  or  ar- 
tificial grass,  newly  sown  and  growing  imaet  com,  cannot  be  seized  on  a 
fifa,{i) 

(e)  Dalton,  556.    {d)  56  G.  3,  o.  50,  $  7. 

Where  a  fim  fadas  was  delivered  to  the  dieriff  aeainst  the  tenant  of 
certain  land,  i^ereon  certain  crops  were  standing,  and  before  the  return 
of  that  writ  a  writ  of  habere  facias  poBsesrianem  of  the  same  land  was  de« 
Uvered  to  the  sheriff,  issued  on  an  ejectment  on  a  demise  laid  anterior  to 
the  teste  of  the  fieri  facias  ;  it  was  held  that  those  crops  were  not  liable 
to  be  taken  on  the  fim  Jbdas^  inasmuch  as  flie  tenant  was  a  trespasser 
from  the  day  laid  in  the  declaration  in  ejectment.(e)  Where  com  sold 
under  a  fi.  fa.  is  not  ripe,  the  vendee  has  a  reasonable  time  after  it  is  ripe 
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to  cut  it  and  canv  it  away ;  and  whilst  remaining  on  die  land  it  is  not 
liable  to  a  distress  n>r  rent,  ilor  during  all  that  time  it  is  considered  in  aaU- 
did  legii  ;  the  goods  in  the  vendee's  possession  l>^i^  protected  in  order  to 
render  the  execution  available,  although  the  sheriff's  duty  ended  on  the 
execution  of  the  biU  of  8ale.(«)    Fonnerly  the  duty  of  the  dieriff  in  the 
sale  and  disposition  of  com  or  other  crops,  or  manure,  taken  on  a  &im  un- 
der a  fieri  facias  against  a  tenant,  was  the  same  as  in  the  sale  of  any  odier 
goods  and  chattels;  but  now,  where  there  is  any  covenant  or  contract  is 
writing  between  landlord  and  tenant,  stipulating  that  such  crops,  &c.,  Aa& 
be  spent  on  the  farm,— (which  act  does  not  relate  to  produce  whicfa  dse 
tenant  may,  consistently  with  his  lease,  remove  from  the  farm,) — the  safe 
of  such  goods  is  regulated  by  the  statute  5G  G.  3,  c.  50,  the  first  sectioa 
of  which  provides,  that  where  there  is  a  covenant  or  contract  in  writiog 
(and  whereof  the  sheriff  has  notice)  for  spending  agricultural  produce  mptm. 
the  farm,  the  sheriff  shall  not  remove  the  crops,  &c.,  from  the  farm  for  the 
purpose  of  sale.     §  2.  The  tenant  is  required  to  give  notice  to  the  AaiS 
of  such  covenants  or  written  agreements,  and  the  sheriff*  is  required  to 
give  notice  by  post  to  the  landlord  or  his  agent  of  his  possession  of  soch 
agricultural  produce,  and  in  case  of  the  silence  of  the  landlord  or  ago^ 
the  sheriff  must  delay  the  sale  till  the  latest  period  he  can  do  ;  and  where 
there  is  a  covenant  or  wTitten  contract  between  landlord  and  tenant,  the 
sheriff  is  to  make  an  agreement  with  his  vendee  that  he  is  to  consume  the 
produce,  according  to  the  terms  of  such  covenant  or  written  agreement 
3,  4,  6,  10.  If  there  be  no  such  covenant  or  agreement,  then  the  vendee 
is  to  stipulate  to  spend  the  produce  of  the  farm,  according  to  the  custco 
of  the  country,  and  the  vendee  is  allowed  the  use  of  the  bams,  &c.,  oa 
the  farm  for  that  purpose,  without  the  sheriff  or  vendee  being  a  tre^Misser, 
nor  are  such  crops  remaining  on  the  premises  liable  to  a  distress  for  renL 
The  sheriff  is  to  allow  the  landlord  to  bring  actions  in  his  name  against 
the  vendee  for  breaches  of  the  agreement  in  assi^ing  the  crops,  &c.,  fte 
landlord  indenmifying  the  sheriff  before  commencmg  his  action. 

(f)  Hodgson  V.  Gascoigne,  5  Bam.  &  A.  88.  (g)  Peacock  ▼.  PunrlSf  9  Brod.  k  B. 
362 ;  5  Moo.  79.  See  also  as  to  execution  by  Jkri  faeia$^  tit.  Execution^  (C),  vol.  vL 
p.  686.g 

If  one  be  tenant  for  years  without  impeachment  of  waste,  and  tifi^fa. 
come  out  against  him,  the  sheriff  cannot  cut  down  and  sell  timber;  for  the 
tenant  had  only  a  poioer  so  to  do,  and  no  interest,  as  he  hath  in  standing 
com,  which  upon  ^ifi.fa,  against  him  the  sheriff  may  sell. 

Salk.  368. 

The  sheriff,  in  executing  a  fi.fa.  or  levari  fa.^  must  be  careful  that  the 
absolute  property  of  the  goods  be  in  the  debtor ;  and  therefore  if  the  sheriff 
takes  the  goods  of  a  stranger,  thou^  the  plaintiff  assures  him  thev  are  the 
defendant's,  he  is  a  (a)  trespasser,  for  he  is  obliged  at  his  peril  to  take  notice 
whose  the  goods  are,  and  for  that  purpose  may  empannel  a  jury  to  inquire 
in  whom  the  property  of  the  goods  is  vested.(6)  And  this  it  is  (c)  said 
shall  excuse  bun  in  an  action  of  trespass. 

Keilw.  119 ;  Bro.  tit  TVeapatt,  99.  ||(a)  Where  the  goods  of  a  woman  were  seised 
under  an  execution  against  a  man  with  whom  she  lived  as  her  husband,  the  maniap 
turning  out  to  be  Toid,  it  was  held  the  woman  might  recover  the  value  of  the  goods  m 
trover  against  the  sheriflT.  Glasspoole  v.  Young,  9  Barn.  &  C.  696;  and  see  9  Stsik 
Ca.  366.11  [(6)  This  inquisition,  it  seems,  the  courts  cannot  set  aside.  Roberts  v. 
Thomas.    6  Term.  R.  88.]     (c)  Dalt.  Sh.  146. 
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iJBut  it  is  now  settled  that  such  an  inquisition,  finding  the  property  in  a 
fliird  person,  is  not  admissible  evidence  for  the  j^eriflfin  an  action  against 
him  for  returning  nulla  bona  to  a  fi,  fa. ;  though  it  might  perhaps  be  eri- 
dence,  if  the  question  were,  whetiier  the  sheriff  had  acted  maliciously. 

Gloesop  T.  Pole,  3  Maul.  &  S.  175;  Ibid.  177. 

And  the  proper  course  is  for  the  sheriff,  in  such  cases,  to  apply  to  the 

court :  for  wherever  the  property  in  goods  seized  is  disputed,  the  court 

will,  on  suggestion  of  a  reasonable  doubt,  enlarge  the  time  for  the  sheriff 

to  make  his  return  until  the  right  be  tried,  or  imtil  one  of  the  parties  has 

given  a  sufficient  indemnity  to  the  sheriff  or  to  his  officer. 

4  Moo.  439;  1  Taunt.  190;  1  Chitt.  294,  643;  3  Black.  R.  1064;  1  Bingr.  71; 
7  Moo.  868;  7  Term  R.  174 ;  4  Taunt.  585;  1  Moo.  43 ;  7  Taunt.  294. 

It  is,  however,  quite  discretionary  in  the  courts  to  interpose  or  not,  and 
upon  what  terms  they  will  protect  the  sheriff;  and  if  the  law  is  clear  as  to 
the  property,  they  will  not  mterfere. 

Ibid. ;  and  see  ^^tson  on  Sheriffs,  ch.  10,  $  6.1 

The  sheriff  cannot  take  in  execution  goods  pawned  or  gaged  for  debt, 

nor  goods  demised  or  letten  for  years,(a)  nor  goods  distrained,(6)  nor  goods 

before  seized  upon  an  execution. 

Bro.  Pkdgtt,  28;  Cro.  Car.  149;  Roll.  Abr.  893 ;  [Tullv  ▼.  Peachey,  Hil.  23  G.  3; 
4  Term  R.  640].  ||(a)  Subject,  however,  to  the  rifftits  of  the  pawnee  or  lessee,  the 
sheriff  may  sell  the  goods  so  pawned  or  leased.  Tidd's  Pract.  1042,  (8th  ed.)  Such 
goods  cannot,  however,  be  seized,  for  the  pawnor  or  lessor  has  no  present  right  of  pos- 
session. 8  East,  476 ;  aUter^  if  the  lease  of  the  ffoods  be  void.  15  East,  6^.  If  fix- 
tures or  trees  demised  with  Isoid  are  severed  by  the  tenant,  they  immediately  vest  in  the 
lessor,  and  are  liable  to  be  taken  on  an  execution  against  lessor.    See  5  Bam.  &  A. 

826.11    (6)  Show.  Rep.  174 ;  [4  Term  R.  640.] Unless  such  first  execution  were  by 

fraud.    7  Mod.  37,  [or  the  goods  were  not  legally  seized.    4  Term  R.  651.] 

II  On  dL  fieri  facias  against  an  executor  for  his  own  debt,  the  goods  of  the 
testator  in  the  hands  of  the  defendant  cannot  be  taken  in  execution ;  but 
if  an  executrix  use  the  goods  of  her  testator  as  her  own,  and  afterwards 
marry,  and  then  treat  them  as  the  goods  of  her  husband,  she  shall  not  be 
allowed  to  object  to  their  being  taken  in  execution  for  her  husband's  debt. 
Farr  v.  Newman,  4  Term  R.  621 ;  Quick  v.  Staines,  1  Bos.  k,  Pul.  293.|| 

Upon  a  levari  fa,  to  levy  the  yearly  value  of  55/.  found  by  inquisition 

on  an(c)  outlawry  upon  a  judgment  in  debt,  the  beasts  of  a  stranger  Uvard 

and  couchani  on  the  land  may  oe  taken,  for  they  are  the  issues  of  the  land; 

and  were  it  otherwise,  it  would  be  in  the  power  of  the  party  by  agisting 

his  lands  to  defeat  the  king  of  the  benefit  of  the  outlawry. 

Salk.  395;  5  Mod.  112;  Garth.  441;  Skin.  617,  nl.  13;  Comb.  434;  Ld.  Raym. 
305,  469,  Briton  v.  Cole,  (e)  But  where,  on  9  ft,  fa.  out  of  the  Exchequer  for  the 
Queen's  debt,  the  sheriff  took  the  beasts  of  J  S,  being  levant  and  eouehant  on  the  land 
of  the  debtor,  and  sold  them,  this  in  an  action  of  trespass  was  held  not  to  be  lawful ; 
.  but  it  was  held  that  they  might  have  been  distrained  for  the  queen's  debt.  Cro.  Eliz. 
431 ;  Roll.  Abr.  159;  and  vide  Hard.  101. 

If  there  are  two  coparceners  of  goods,  and  a  judgment  is  given  against 

one  of  them,  the  sheriff  upon  ^fi.Ja,  upon  this  judgment  must  seize  all, 

because  their  moieties  are  undivided ;  for  if  he  seizes  but  a  moiety,  and 

sells  that,  the  other  coparcener  will  have  a  right  to  a  moiety  of  that  moiety ; 

but  he  must  seize  the  whole,  and  sell  a  moiety  thereof  undivided ;  so  that 

the  vendee  will  be  tenant  in  common  with  the  other  partner. 

Salk.  392,  pi.  1 ;  Show.  173 ;  Comb.  217,  Heydon  v.  Heydon ;  ||Morley  r.  Strom- 
bon,  3  Bos.  &  Pul.  254.  This  rule  applies  as  well  where  the  shares  are  unequal  as 
where  they  are  equal.|| 

Vol.  Vm.— 89  a 
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I  But  where  the  goods  of  two  partners  are  taken  in  execution  agiiifwt 
of  two  partners,  on  a  subsequent  execution  against  the  odier  partner,  the 
shentTmust  hold  the  goods  as  seized,  one  moiety  for  die  ezecaticm  agaiasc 
one  partner,  the  other  moiety  for  the  execution  against  the  other ;  tor  if  to 
the  writ  asrainst  the  second  partner  he  return  nulla  bona,  it  is  a  &lse  re- 
turn,  {a)    In  one  case,  where  the  sheriff  had  sold  the  whole  of  the  partBcr- 
ship  property  on  an  execution  against  one  partner,  the  Court  of  King's 
Bench  granted  a  rule  for  the  master  to  take  an  account  of  the  partnersfay 
property  belon^ng  to  the  other  partner,  and  that  the  sheriff  sliould  paiw 
over  to  the  assie^nees  of  such  partner  the  sum  found  due  to  tfaem.(fr)     Bat 
where  the  sheriff  seized,  upon  a  Ji.  fa.  against  one  of  several  partners,  his 
uniliTided  share  of  the  partnership  effects,  the  Court  of  Common  Pleas  re- 
fuseii  to  refer  it  to  the  master  to  inquire  what  riiare  die  defimdant  had  in 
the  partnerbhip  effects  seized. (c)     And  the  court,  imder  similar  circum- 
stances^ on  application  by  the  partnership  creditors,  refused  to  enlarge  the 
time  for  the  sheriff  to  return  the  writ,  tmtil  an  accotmt  might  be  taken  of 
the  several  claims  upon  the  property .(d) 

(«)  Buckhirti  ▼.  CUnlnnl,  1  Show.  174.  (V)  Ed4ie  r.  Davidson,  D<mg.  €50l 
(r)  Cbapmmn  ▼.  Koopt,  3  Bos.  &  Pol.  988.     {i)  Pmrkar  v.  Pivtor,  3  Bob.  &  Pb]^988. 

A  person  had  an  annuity  for  twenty-one  years,  granted  by  Queen  Eliza- 
beth, payable  by  her  receiver  of  her  court  of  wards,  which  upon  a  fi,  fa, 
upon  a  judginent  against  the  grantee  was  extended  and  sold  ;  and  it  was 
reso) veil  the  extent  and  sale  was  good;  for  being  an  annuity  certain  for 
years  certain,  and  payable  by  the  receiver,  it  is  in  nature  of  a  rent-charge 
for  twenty-one  years,  and  is  grantable  over  and  vendible,  and  not  like  as 
annuity  which  ckargeth  the  person  only. 

Cro.  Jm.  78,  York  ▼.  Twine.  j|In  Doct.  k,  Stn.  f.  53,  Dslt.  197,  it  is  said  an  m- 
Duitj  cannot  be  taken  in  execation,  becaase  nothing  can  be  so  taken  that  cannot  be 
graiued  or  ssaigned.l 

On  a  writ  of  ^.  fa.  the  whole  personal  estate  is  liable  to  execution,  ex- 
cept wearing  apparel ;  and  it  hath  been  held,  that  (e)  if  the  party  hath  two 
gowns  the  snerin  may  sell  one  of  them. 

9  Co.  19.     (0  Comb.  356,  /wr  HolL 

Upon  a  writ  of  ^.  fa,  the  sheriff  cannot  {g)  deliver  the  goods  of  the  de- 
fendant to  the  plaintiff  in  satisfaction  of  his  debt,  but  the  goods  are  to  be 
sold,  and  the  money  in  strictness  is  to  be  (A)  brou^t  bto  court. 

Cro.  Elix.  504,  Tbomson  v.  Clerk,  adjudged.  Lutw.  589,  S.  P. — Where  a  sheiiff 
after  a  /.  /a.  deliTered  to  him  paTS  the  plaintiff  oat  of  bis  own  money,  it  is  made  a 
question  byHotmrt,  whether  the  sheriff  may  leTv  the  money  on  the  defendant.  Hob. 
907.  (e)  Though  they  cannot  be  delirered  to  the  plaintiff,  they  may  be  sold  to  him. 
Comb.  459;  ni  Bos.  k.  Pal.  360. J  Admitted  to  be  the  practice  to  make  a  bill  of  sale 
of  the  goods  to  the  plaintiff.  Carth.  4 1 9. But  the  sheriff,  though  he  pays  the  plain- 
tiff out  of  his  own  proper  money,  yet  he  cannot  keep  the  goods  to  his  own  use,  for  tie 
aathority  by  which  he  acted  was  to  sell  the  goods.     Noy,  107;  Lntw.  589.     (A)  For 

it  is  not  of  record  without    Godb.  147. ^But  the  law  seems  otherwise ;  for  thongh 

the  writ  be  iia  quod  habeoMt  &c.,  yet  the  sheriff  may  return  that  he  hath  paid  the  money 
to  the  plainuff.    9  Show.  Rep.  87,  pi.  78 ;  3  Lev.  904. 

II  In  order  to  compel  the  sale  of  goods,  where  the  same  sheriff  continues 
in  office,  it  is  usual  to  issue  a  writ  of  vendUunn  exponas.  This  writ  should 
be  sued  out  without  delay ;  for  if,  after  the  sheriff  makes  his  return  to  a 
Ji.  fa.  J  the  plaintiff  lies  by  without  proceeding  against  the  sherifl^  and  the 
goods  should  in  the  mean  time  be  taken  on  an  extent,  or  the  defendant  be- 
come bankrupt,  and  the  sheriff  deliver  them  to  assignees,  ttie  court  ^ 
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c^msh  a  writ  of  distringas  obtained  against  the  sherifT.  (a)    After  the  de- 

liyery  of  the  venditioni  exponas  to  the  sheriff,  it  is  bis  duty  to  sell  the  goods 

at  all  events,  for  the  best  price  that  can  be  got  for  them.  (6)    But  the  Court 

of  Common  Pleas  refused  in  one  case  to  grant  an  attachment  against  the 

sberifif,  for  returning  to  a  venditioni  exponas j  that  the  goods  remained  in  the 

hands  for  want  of  buyers,  (c)    The  proper  mode  of  proceeding,  if  the  sheriff 

do  not  sell  on  or  before  the  return  of  the  venditioni  exponas^  is  to  sue  out  a 

distringas  against  him,  directed  to  the  coroner ;  and  if  he  do  not  sell  the 

goods,  and  pay  over  the  money  before  the  return  of  that  writ,  he  shall 

forfeit  issues  to  the  amount  of  the  debt,  {d) 

(a)  Ruston  y.  Hatfield,  3  Barn.  &  A.  304 ;  Clotterback  ▼.  Jones,  15  East,  78.  And 
if  the  act  of  bankruptcy  was  prior  to  the  seizure  on  the  fieri  faciaa^  the  sheriff  is  not 
concluded  by  his  return  of  goods  in  hands  for  want  of  buyers.  Bridges  y.  Walford, 
6  Maul.  &  S.  43.  (b)  See  3  Camp.  534 ;  Cowp.  405.  (e)  Leader  y.  Dayis,  I  Bos.  & 
Pul.  359.  (d)  Clerk  y.  Withers,  6  Mod.  300.  i0On  a  dintringtufi,  fa.  the  sheriff 
cannot  distrain  the  yery  property  for  which  the  execution  issued ;  nor  can  he  seize 
and  sell  it  to  pay  the  damages  mentioned  in  the  execution.  Jordan  v.  Williams,  3 
Rand.  501  .gf 

Kthe  sheriff  return  that  he  has  seized  goods  on  a  fi,  fa,^  which  remain 
unsold  for  want  of  buyers,  and  go  out  of  office,  the  plaintiff  may  sue  out  a 
distringas  nuper  vicecamUemy  by  which  writ  the  new  sheriff  is  commanded 
to  distrain  the  old  sheriff  to  sell  the  ^opds,  and  have  the  money  in  court  at 
the  return,  (e)  The  sheriff's  authority  to  sell  the  goods,  we  have  seen,  is 
not  derived  from  the  distringas^  for  the  sheriff  who  has  seized  goods  may 
sell  them  after  he  is  out  of  office,  but  this  writ  is  compulsoiy  upon  him.  (g) 
If  there  has  been  laches  on  the  part  of  the  plaintiff,  or  collusion  between 
him  and  the  officer,  the  court  will  not  grant  the  distringas.{h)  And  if  a 
commission  of  bankrupt  issue  against  the  defendant  on  an  act  of  bank- 
ruptcy committed  before  the  seizure  of  his  goods  under  a  fi.  fa,^  the  court 
will  not  grant  a  distringas  after  a  return  of  ^oods  in  hands  unsold,  for  in 
such  case  the  sheriff  is  not  concluded  by  his  return  as  to  the  property  in 
the  ^oods  being  in  the  defendant,  (i)  Where  on  the  distringas  me  new 
shenff  returned  that  he  had  distrained  issues  to  the  value  of  40^.,  and  in 
consequence  of  the  delay  further  costs  had  been  incurred,  the  court  in- 
creased the  issues  to  the  amount  of  100/.  to  meet  the  costs  incurred.(A;) 

(e)  See  the  form  of  the  writ,  9  Sannd.  47  q,  note,  (g)  6  Mod.  299 ;  1  Salk.  383 ; 
Ld.  Ray.  1074.  (h)  Rushton  v.  Hatfield,  3  Bam.  &  A.  204.  (t)  Clatterbuck  v.  Jones, 
15  East,  78;  Bridges  v.  Walford,  6  Maul.  &  S.  43.  (A;)  Phillips  r.  Morgran,  4  Bam. 
&  A.  653;  and  see  Watson  on  Sheriffs,  p.  190.|| 

IIPaioRrTY  OF  SEVERAL  EXECUTIONS.  || — If  two  writs  ot  fi.fa.  bear  teste 
the  same  day,  the  sheriff  at  common  law,  and  now  since  the  statute  {t\  29 
Car.  c.  3,  is  bound  to  execute  that  which  was  first  delivered  to  him ;  Hun- 
less  the  first  writ  was  fraudulent,  and  then  he  should  execute  the  otner. 
And  if  the  sheriff,  after  makins  a  seizure,  does  not  ke^p  ppssession,  but 
leaves  the  defendant  in  possession  of  the  goods,  this  is  strong  evidence  to 
show  that  the  first  execution  was  fraudulent.  (m)|| 

Salk.  330;  IJHatchinson  v.  Johnson,  1  Term  R.,  739;  Sawle  y.  Paynter,  1  Dow.  & 
Ry.  307.11  (/)  By  which  it  is  enacted,  that  no  fi,  fa,  or  other  writ  of  execution  shall 
bind  the  property  of  Uie  goods,  but  from  the  time  such  writ  shall  be  delivered  to  the 
sheriff,  nnder-sheriff,  or  coroner,  to  be  executed ;  and  for  the  manifestation  of  the  time, 
the  sheriffs,  &c.,  their  deputies  and  agents,  upon  the  back  of  the  said  writ  shall  en- 
dorse the  day  and  year  when  received.— This  must  be  intended  as  to  strangers  who 
might  have  a  title  to  the  goods  between  the  teste  of  the  writ  and  delivery  thereof  to  the 
•herifff  but  as  to  the  party  himself,  his  executors  and  administrators,  the  goods  since 
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liii  ilHBli.nlifiiii.  ■iii'h^ii'"!    I   "-^      9  VeBL9I8;C4Mib.33;S 
6  Mo4.  tt&.    !(»)  Baney  ▼.  Wiadkaa,  I  WOb.  44;  KcnpMi  t.  Mmaaiaj, 
Ca.  C6;  aai  SM  1  MmL  *  S.  711;  Hoh,  Ca.  335;  1  Bmg.  71-1 

Where  since  the  statute  A  deliTered  zJLJa.  to  the  siieriffat  nine  in  Ae 
momingy  and  after  at  ten  the  same  day  B  deUrered  another,  desiring  him 
fofthwiSi  to  execute  it,  which  he  did,  and  sold  the  goods,  and  afler  ex- 
ecuted A^sJLfa.  on  the  same  goods,  it  was  held  the  first  execotioD  was 
good,  and  A  bad  remedy  only  by  action  against  the  sheriffl 

8dk.3M,pt4;  Ld.  Rays.  8S1;  CaiiL  419.  SanJeom t.  Boddngham ;  5  Mod. 
376. 8.  C. ;  Coob.  498,  S.  C;  aad  Holt  iadiaed  theve  ahoold  be  no  tectioB  of  a  ^, 
aad  thai  the  aJwtUT had  to alaetjoa,  Cartii.419.  S.  C, ;  the  laat  beuin^  lotfe  fint:  a^ 
fir  Holt,  when  a/L/«.  »  delivend  the  therii*  to-day  aad  another  toHoaonow.  ^  kr 
exeeaiee  the  bat  vat  by  atakui^  sale  of  the  fooda.  wmek  sale  will  atand  ^ood.  and  be 
wbo  deliTeied  the  first  writ  batb  waedy  only  by  action  against  the  sheniL — ^Bot,  if 
two  writs  are  delivend  tbe  aherifl*  the  aame  day,  be  ongfat  to  give  preferenee  to  thai 
wbieb  was  fim  delivefed ;  bat.  if  he  eieeatea  the  last  first,  the  exeention  eannotbe 
defeated  by  a  sabeeqaant  eseeation  of  the  first,  bot  the  Jpsrty  eoneerned  in  the  §aL  ia 
pat  10  bis  action  afaiast  the  aberiff;  |and  see  1  Term  R.  731.  note,  Payne  t.  Orevi^ 
4Eas^583.| 

But  if  A,  when  he  delirered  his  writ,  bad  ordered  the  sheriff  to  stay 
execution  tiU  the  next  day,  he  could  bare  had  no  action  against  ^ 


Sallu  390,  pi.  4;  U.  Raym.  951. 

I|But  if  the  dieriff  merely  seize,  but  has  not  sold  under  the  writ  htst 
irered,  the  dieriff  may  apply  that  levy  to  the  first  writ,  thoo^  no  war- 
rant bad  issued  thereon. 
Jones  r.  AtberUm.  7  Taont.  56 ;  9  Marab.  375,  Hutchinson  r.  Johnaon,  nfti  a^ 

Therefore^  where  two  writs  of JierifaciaM  were  in  the  sheriff's  hands  at 
the  same  time,  against  the  same  defendant,  at  suit  of  diflerent  plaintifi, 
upon  the  writ  first  delivered  the  officer  entered ;  and  whilst  in  possesaoo, 
the  officer  under  the  second  writ  entered,  and  remained  in  possession  tS 
the  goods  were  sold,  which  were  not  enough  to  satisfy  the  first  writ :  be- 
fore the  sale  the  defendant  gave  notice  to  Uie  sheriff  that  he  would  move 
to  set  aside  the  first ^.^.  and  the  judgment  whejeon  it  was  founded ;  and 
upon  that  writ  being  set  aside,  the  sheriff  paid  the  money  over  to  tbe  defend- 
ant according  to  the  rule :  it  was  held  diat,  on  the  first  writ  being  set  aside, 
the  proceeds  of  the  sale  were  liable  to  satisfy  the  second  writ,  and  diat 
under  those  circumstances  a  return  of  nuUa  bona  to  the  second  writ  was  a 
fidse  return. 

Sanndera  ▼.  Bridges,  3  Bam.  ic  A.  95.  The  court  would  have  allowed  the  sheiiff  to 
pay  the  money  into  court,  or  to  retain  it  till  indemnified,  if  he  had  applied  for  tbat  pB^ 
poae. 

As  the  king  is  not  named  in  the  statute  of  fiauds,  an  extent  binds  the 
goods  fit>m  the  teste  of  that  writ;  and  if  the  extent  be  tested  before,  or  on 
Qie  day  of  delivery  to  the  sheriff  of  a  writ  of  fieri  facias^  the  extent  shall 
bare  priority  over  the  subject^s  execution,  altibougn  it  be  not  delivered  to 
the  sheriff  until  after  Htxe  fieri  fadaSy  provided  it  be  delivered  before  the 

goods  are  actually  sold  under  me  fieri  facias :  if  the  goods  are  sold  under 
lefi./a.  it  is  otherwise,  for  by  the  sale  the  property  is  altered.(a)  And 
the  Court  of  Exchequer  (fr)  decided  in  one  case  contrary  to  the  decisions 
of  the  King's  Bench  fc)  and  Common  Pleas,  (c^  that  if  ?l  fieri  facias  be 
delivered  to  the  sheriff,  and  after  a  seizure  of  goods,  but  before  sale,  an 
.extent  be  delivered  to  the  sheriff,  tested  after  the  delivery  of  the^/Eeri/aoat, 
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the  extent  shall  be  preferred ;  and,  in  the  King's  Bench,  process  sued  out 
'by  the  crown  against  a  defendant  to  recover  penalties,  upon  which  judg- 
ment for  the  crown  is  afterwards  obtained,  entitles  the  king's  execution  to 
priority  within  the  stat.  33  H.  8,  c.  39,  §  74,  before  the  execution  of  a 
subject  issued  on  a  judgment  recovered  against  the  same  defendant  prior 
to  the  king's  judgment,  but  subsequent  to  the  commencement  of  the 
king's  process,  the  kin^s  writ  having  been  delivered  to  the  sheriff  be- 
fore the  actual  sale  of  the  defendant's  goods  under  the  plaintiff's  execu- 

tion.(6) 

(a)  Swain  v.  Morland,  1  Bred.  &  B.  376;  S.  C,  3  B.  Moo.  740.    (b)  Rex  ▼.  Wells 
and  Alnutt,  16  East,  278;  Rexv.  Sloper,  6  Price,  114,  144;  8  Price,  293.  See  also 

1  Saund.  219  f,  n.  (i).    And  see  as  to  the  crown's  priority  under  the  stat.  33  H.  8,  c. 
39,  $  74,  1  East,  338.     (c)  Rorke  ▼.  Dayrell,  4  Term  R.  402.     {d)  Uppom  v.  Samner, 

2  Black.  R.  1251.    (e)  Butler  v.  Butler,  1  East,  338;  8  Price,  384. 

As  the  sheriff  cannot  take  the  goods  of  a  stranger,  if  the  defendant  be- 
comes bankrupt  before  the  seizure,  the  goods  of  the  bankrupt  cannot  be 
taken  on  ^fi.JPa,  against  him,  for  by  the  bankruptcy  the  property  in  them 
vests  in  the  assignees.(a)    And  where  the  sheriff  having  seized  the  ^oods 
of  the  defendant,  on  ^fi.fa,  delivered  to  him  before  the  defendant's  bank- 
ruptcy, ffterwards  sells  goods  enough  to  satisfy  that  execution,  and  also 
another  writ  delivered  to  him  after  the  bankruptcy  of  the  defendant,  the 
sheriff  is  liable  to  the  assignees  in  an  action  of  trover  for  the  amount  of  the 
goods  sold  to  satisfy  the  second  writ.(6)    But  if  the  seizure  of  the  goods 
and  the  act  of  bankruptcy  happen  on  the  same  day,  it  is  open  to  inquire  at 
what  time  of  day  the  goods  were  seized,  for  if  the  goods  were  seized  at  an 
earlier  time  of  day  than  the  act  of  bankruptcy,  the  execution  is  good.(c) 
And  if  the  seizure  were  made  two  months  before  the  issuing  of  d^e  com- 
mission it  is  valid,  though  the  act  of  bankruptcy  was  before  the  seizure.(d) 
But  if  the  sheriff  seize  and  sell  the  goods  before  he  has  notice  of  the  act 
of  bankruptcy,  he  is  excused .(e)    And  if  he  sell  them  after  notice,  but  be- 
fore a  commission  sued  out,  although  he  may  be  sued  in  trover,(^)  or  for 
money  had  and  received,  yet  he  is  not  liable  in  trespass,  for  an  officer  shall 
never  be  a  trespasser  by  relation.(A)    If  the  writ  be  executed  on  goods 
which  the  bankrupt  has  acquired  since  the  bankruptcy,  the  execution  will 
be  good,  if  the  bankrupt's  certificate  be  not  then  signed  and  allowed.(i) 
Yet  if  the  certificate  be  allowed  at  any  time  before  the  goods  are  sold,  the 
court  will  order  them  to  be  restored  on  motion.(A;) 

5(a)  Smalcomb  r.  Cross,  Ld.  Raym.  252;  Phillips  ▼.  Thomson,  3  Lev.  69,  191. 
h)  Stead  V.  Gascoigne,  8  Taunt.  527.  (c)  Thomas  r.  Desanges,  2  Barn.  &  A.  586 ; 
^jX  parte  Dobree,  8  Ves.  82;  Saddler  r.  Leigh,  4  Camp.  197.  {<£\  6  6.  4,  c.  16,  $  81. 
(e)  Cooper  r.  Chitty,  1  Bla.  R.  65 ;  S.  C.  Barr.  20.  {g)  Ibid.  Ibid,  and  it  lies  on  the 
sheriff  to  show  that  he  paid  over  the  money  to  the  execution  creditor  before  notice  of  an 
act  of  bankruptcy.  Lee  v.  Lopez,  15  East,  230.  (A)  Smith  y.  Miller,  1  Term  R.  475. 
(t)  1  Term  R.  361 ;  Tidd's  Prac.  1049,  (8th  ed.)  (ft)  Lister  v.  Mundell,  1  Bos.  &  Pul. 
437;  and  see  2  Brod.  &  B.  8 ;  4  Moo.  350.|| 

J  Elegit.  || — Upon  an  elegit  the  sheriff  is  to  empannela  jury,  who  are  (/)  to 
[e  inquiry  of  all  the  goods  and  chattels  of  ^e  debtor,  and  to  appraise 
the  same,  and  also  to  inquire  as  to  his  lands  and  tenements ;  and  upon  such 
inquisition  the  sheriff  is  to  deliver  all  the  goods  and  chattels,(except  beasts 
of  the  plough,)  and  a  moiety  of  the  lands,  to  the  party,  and  return  his  writ, 
m  order  to  record  his  inquisition  in  that  court  out  of  which  the  elegit  issued. 

(/)  It  cannot  be  done  by  the  sheriff  without  an  inquest,  for  the  words  of  the  statute 
are,  per  rationahik  preHwn  et  exierUum^  which  must  be  found  such  by  the  oaths  of  twelye 
men    2  lost.  396.  Co.  Lit  389;  Dyer,  100;  5  Co.  74. 
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And  ahboogh  the  creditor  takes  oat  an  ebgit^  jet,  if  it  appears  to  ik 
dierifftfaat  there  are  goods  and  chattels  sufficient  of  the  d^tor's  to  ss^ 
the  debt,  be  ought  not  to  extend  the  bods. 

9  ImC  SfS. — B«t  sa  ekgii  exeeated  apon  goods  only  is  not  a  JL  /a. ,-  far  ^JLJk.'* 
cxaeatod  hj  sale  by  tke  ilwriff;  bal  tke  A^  bj  tte  apprmiaeaMiit  of  the  goods  ijwt 
jary,  mad  Miwmj  to  tke  party.  Sid.  184 ;  Lev.  99;  Keb.  105.  [As  to  execs&esiiT 
ciq^  SCO  farther  tit.  Enemiicm,  (C)  9,  vol.  iiL  p.  688;  and  aee  Watsoa  oo  Ska&, 
eh.Il.| 

When  the  jury  hare  found  the  seisin  and  yalue  of  the  land,  the  shenC 

and  not  the  jury,  is  to  set  out  and  deliver  a  moiety  thereof  to  die  plaiotiff^a, 

by  metes  and  bounds. 

Cro.  Car.  319.  (a)  If  opoa  so  elegit  tbo  sheriff  deHveietli  a  BDOsecy  of  aa  fasoe 
witboQt  metes  and  boonds,  soeh  letam  is  ill,  and  shall  be  quashed  for  aseenasf. 
Carth.  459tptr  Holt  |Aiid  theobjeetion  may  betaken  at  nut' /vucr  to  an  qeetaoi 
bfooght  apoa  the  ekgiL    Fenay  r.  Danaat,  1  Bam.  &  A.  40.| 

If  the  sherifl*  on  an  inouisition  upcm  an  degU  returns  the  defaidaot  19 
have  twenty  acres  in  Dale,  and  twenty  acres  in  Sale,  and  deliTeis  dtt 
twenty  acres  in  Sale  for  the  moiety  of  the  whole,  all  is  void,  for  he  oudst 
to  deliver  a  moiety  of  the  twenty  acres  in  each  vill ;  and  this  may  be 
avoided  in  evidence  in  ejectment  brought  for  the  ]ands.(&) 

Lev.  160 ;  Sid.  939.  (ft)  Extent  not  avoided  by  omission  of  lands  liable.  16  k 
17  Car.  9,  c  5,  f  9. 

The  sheriff  on  an  eUgit  may  extend  a  (c)  rent-charge ;  for  the  word  faatf, 

which  is  made  subject  to  the  execution,  includes  all  hereditaments  ei- 

tendible :  and  in  tms  case  the  party  may  distrain  and  avow  for  the  reffi 

thou^  the  tenant  never  attorned ;  for  the  law,  creating  his  estate,  gives  bin 

all  means  necessary  for  the  enjoyment  of  it 

Moor,  39,  pi.  104.     (c)  But  not  s  rent-seek.    Cro.  Elis.  656. Nor  can  the  afiec 

"  ",  for  s 


of  filaxer  be  extended,  for  s  man  shall  not  have  execntion  of  that  which  he  cannot 
sign,  thoagh  he  may  of  this  have  aa  assize,  ui  de  Ubero  ienemento.    Dyer,  7,  pL  10. 

||Before  the  29  Car.  2,  c.  3,  lands  held  in  trust  for  the  defendant  cofzM 
not  be  extended  on  an  elegU  issued  on  a  judgment,  statute,  or  recognsanoe 
of  cestui  que  trust ;  but  by  sect  10^  of  that  act,  every  sheriiBr,  &o.,  to  \rham 
any  writ  or  precept  is  directed  upon  any  judgment,  statute,  or  recognisance, 
is  to  deliver  execution  of  all  such  lands,  &c.,  as  any  other  person  shall  be 
seised  or  possessed  of  in  trust  for  him  against  whom  execution  is  sued 
This  act  only  extends  to  trusts  for  the  defendant  soldy^  and  not  trusts  fer 
him  jointly  with  another  person ;  and  the  statute  applies  only  to  tmsls  of 
lands  in  fee  not  of  terms j  and  does  not  extend  to  an  equity  of  redemption. 

99  Car.  9,  c.  3,  f  10  ;  Doe  ▼.  Greenhill,  4  Bftm.  dc  A.  684  ^  King  ▼.  Ballett,  9  Yoa. 
948 ;  Lyster  r.  DoUand,  1  Yes.  jan.  431 ;  8  East,  467.| 

Lands  in  (d)  ancient  demesne  upon  an  elegit  may  by  the  sheriff  be  de- 
livered in  execution,  because  the  tide  of  the  lands  is  not  directly  put  in 
plea  in  the  king's  court ;  (e)  but  the  statute  of  Westm.  2,  (13  Ed.  1  st.  1,) 
which  gives  the  elegit^  extends  not  to  copyhold  lands,  for  then  the  loitl 
would  have  a  tenant  brought  in  upon  him  without  his  admittance  or  con- 
sent. 

(4)  Hob.  47 ;  4  Inst.  270;  2  Inst.  397;  Moor,  911,  pi.  351 ;  Brownl.  934.  (e)3  Co. 
9 ;  Co.  Cojp.  149 ;  Salk.  368.  [Morris  ▼.  Jones,  2  Bam.  &  C.  949 ;  S.  C.  3  Dow.  & 
Ry.  603.) 

3  Habere  facias  possessionem.  || — ^Upon  the  writs  of  habere  facias  seisinam 
possessumeniy  the  seisin  or  possession  is  usually  perfonnecf  by  the  sheriff. 
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"by  deKvering  the  party  who  recovers  a  twig,  bough,  clod,  &c.,  of  the  la^d ;. 
or,  if  it  be  of  an  house,  by  the  delivery  of  the  ring  of  the  door,  &c. 

r>alt.  Sh  354  ;  Bro.  Seisin^  7, 14,  30.     [As  to  the  habere  facias  possessionem,  see  tit. 
Execution,  (C)  3  yol.  iii.  707.g 

But,  though  this  ceremony  be  used,  yet  it  is  held,  that  in  [a)  all  cases 

vrhere  the  writ  demands  land,  rent,  or  other  thing  in  certain,  the  demandant 

after  judgment  may  enter  or  distrain  before  any  seisin  delivered  him  by 

the  sheriff. 

Co.  Lit.  34  b.  (a)  Upon  a  recovery  of  a  reversion,  common,  &c.,  that  lie  in  grant, 
the  recoverer  is  not  in  possession  until  execution,  entry,  or  claim.  Co.  94  b,  97  b, 
106  b  ;  Moor,  141 ;  Keilw.  108. 

But  in  (6)  dower,  where  the  writ  demands  nothing  in  certain,  the  de- 
mandant after  judgment  cannot  enter  or  distrain  till  execution  sued,  upon 
'which  the  shenff  delivers  the  third  part  in  certain.  So,  where  the  wife  of 
one  tenant  in  common  demands  the  third  part  of  a  moiety,  she  cannot 
after  judgment  enter  till  the  sheriff  hath  delivered  her  the  third  part,  though 
it  is  tiiereby  reduced  to  no  more  certainty  than  it  was. 

Co.  Lit  34  b.  (6)  In  dower  tlie  writ  was  de  ieriia  parte  reciorisB  de  D.,  and  upon  that 
the  grand  cape  issued,  Cape  in  manum  nostrum  tertiam  partem  rectorisB,  by  colour  of  which 
the  sheriff  took  the  tithes  severed  from  the  nine  parts,  and  carried  them  away  with  him ; 
and  it  was  agreed  by  the  justices  that  the  same  is  not  such  a  seizure  as  is  intended  by 
the  said  writ,  but  the  sheriff  by  virtue  of  such  writ  ou^ht  generally  to  seize,  but  leave 
them  where  he  found  them ;  and  the  court  was  of  opinion  to  commit  the  sheriff  for  such 
his  misdemeanor.    Leon.  93. 

Where  the  execution  is  in  the  generality  without  mentioning  any  thing 
in  particular,  the  sheriff  is  to  make  execution  of  the  right  thing  at  his  peril,       / 
otherwise  he  will  be  a  disseisor ;  for  he  is  bound  to  take  notice  thereof,     / 
and  he  hath  no  warrant  from  the  court  but  to  make  execution  of  the  right 
thing. 

Roll.  Abr.  664. 

A  and  B  tenants  in  common  of  a  manor,  A  purchased  several  freeholds 
that  lay  so  mixed  with  the  demesne  lands  of  die  manor,  that  they  could 
hardly  be  distin^ished  from  them ;  B  brings  a  writ  of  partition  of  the 
manor  only ;  and  it  was  adjudged  that  partition  should  be  made,  and  a 
writ  awarded  accordingly ;  upon  the  execution  of  which  writ  A  comes  to  the 
tdieriff  and  inquest,  and  acquaints  them  with  the  purchase  of  the  freeholds 
that  are  not  parcel  of  the  manor,  and  bids  them  take  care  how  they  make 
partition  of  all  the  lands  within  such  a  compass,  lest  they  offer  violence  to 
their  consciences,  but  does  not  show  them  the  freeholds  distinctly,  nor  the 
limits  of  the  manor ;  which  obliged  the  sheriff  to  adjourn  to  a  certain  day; 
on  which  one  of  the  inquest  made  default,  and  thereupon  the  sheriff  returns 
a  fine  of  40;.,  with  an  account  of  the  difficulties  they  met  with,  et  xdterius 
propter  breviiatem  temporis  breve  illud  exeqvd  rum  potuit.  It  was  held,  that 
A  ought  to  show  the  bounds^of  the  several  freeholds  that  he  purchased,  or 
the  number  of  the  acres ;  but  if  no  light  or  evidence  is  given  by  eidicr 
parly  to  the  inquest,  and  they  make  partition  de  tanto  quantum  prasumitur 
et  dignoscUur  per  pnssumptioneSy  it  is  good,  for  they  are  under  an  obliga- 
tion to  execute  the  commands  of  the  court  at  their  peril. 

Dyer,  365,  pi.  5 ;  Dalt.  Sh.  365. 

iA^  to  the  sheriff's  duty  on  executions  ajrainst  the  person,  see  vol.  iii.  tit. 
XEC17TI0N ;"  and  see  Watson  on  Sheriffs,  chap.  7.||  ,      .,. 
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(0)  |0f  kk  Doty  on  AxntU:  And  heramj 
1.  Of  ki$  Diay  in  admiUing  Ptrwm  U  Bail,  and  tf  Seem^iieB  takatfar  E^ 

This  depends  chiefly  on  the  statute  23  H.  6,  c.  9,  before  wfaidi  tfae 
sheriff  was  not  obliged  to  take  bail,  unless  the  party  sued  out  a  writ  c£ 
mainprize ;  but  he  mi^t  have  taken  bail  on  his  own  head,  and  if  he  had 
not  the  body  ready  according  to  his  return,  he  was  amerced,  as  he  now  b, 
if  the  plaintiff  does  not  take  an  assignment  of  the  bail-bond. 

Dalt  8h.  366;  and  Tide  hetd  oiBaiL 

This  statute  hath  been  always  deemed  an  excellent  law,  as  it  frees  dd(- 
ors  and  secures  them  from  the  oppression  of  sherifls  and  dieir  officers,  aod 
at  the  same  time  prevents  such  officers  from  admitting  persons  to  bail  mat 
bailable  by  law,  to  the  prejudice  of  just  creditors ;  and  for  this  purpose  h 
is  enacted,  "  Tliat  shenfis,  under-sheriffs,  and  other  officers  and  ministeis, 
shall  let  out  of  prison  all  persons  in  their  custody  by  force  of  any  writ,  bill, 
or  warrant  in  any  action  personal,  or  by  cause  of  indictment  of  tre^nss;, 
upon  reasonable  surety  of  persons  having  sufficient  within  the  counties  («) 
to  keep  their  days,  (persons  in  ward  by  redemption,  execution,  capias  yOa- 

fahtm  or  excommxmicaJtum^  suretjr  of  the  peace,  and  all  persons  committed 
y  special  commandment  of  the  justices  except,)  and  no  sheriff  nor  his  offi- 
cers shall  take  any  obligation  for  any  cause  aforesaid,  or  by  colour  of  their 
office,  but  only  to  themselves,  nor  by  any  person  which  aiall  be  in  thdr 
ward  by  course  of  law,  but  by  the  name  of  their  office,  and  upon  conditicB 
written  that  the  said  prisoner  shall  appear  at  the  day  contained  in  the  writs, 
biU  or  warrant ;  and  if  any  sheriffs  or  officers  aforesaid  take  any  obligatica 
in  other  form  by  colour  of  their  office,  it  shall  be  void. — And  all  sherifi, 
&c.,  who  (ft)  do  contrary  to  this  ordinance,  shall  lose  to  the  party  grieved 
his  treble  damages,  and  shall  forfeit.  40/." 

Plow.  67;  93  H.  6,  o.  9.  |(a)The  bail  in  London  iniiBt  have  safficient  in  Louden, 
it  is  not  anongh  that  they  have  safficient  in  London  and  Middlesex.  15  East,  R.  3S0l| 
(6)  Cro.  Eli*.  76,  77. 

On  the  first  branch  of  this  statute  it  hath  been  adjudged,  and  admitted  in 
a  variety  of  books  and  cases,  that  the  sherifl*  is  obliged,  m  such  cases  not  ex- 
cepted by  the  statute,  to  admit  the  party  to  bail,  and  that  if  he  refuses,  ai 
action  lies  against  him  by  the  party  mjured. 

Dalt  Sh.  356,  and  the  authoritiee  t^^. 

II  And  the  statute  requiring  ^^  reasoruAle  mrety^^^  no  particular  number  of 
persons  is  requisite ;  and  where  five  sureties  were  offered,  and  thn^  of 
them  were  worth  double  the  amount  of  the  penalty,  but  the  other  two  were 
not  worth  that  sum,  and  the  sheriff  refused  their  bond,  he  was  held  liaUe 
to  an  action. 

Matson  r.  Booth,  5  Maal.  ic  S.  9S3.|| 

And  as  he  is  obliged  to  admit  the  party  to  bail,  hence  also  it  haffi  been 

adjudged,  that  if  the  sheriff  return  (c)  cepi  on  the  mesne  process  ei  pomtai 

fuweoy  no  (d)  action  lies  against  him,  nor  will  die  court  grant  an  attachment 

in  such  case  against  the  £eriff  where  he  had  bailed  the  par^ ;  for  this  he 

was  obliged  to  do  by  the  statute ;  and  therefore  if  he  is  mistaken  in  Us 

sureties,  he  is  not  to  suffer  in  his  liberty.     So,(e)  if  the  sheriff  return  bii- 

gtddusj  where  he  admitted  the  party  to  bail,  no  action  lies  against  him. 

Roll.  Abr.  93;  Cro.  Eliz.  859;  Noy,  39,  S.  C,  Bowles  ▼.  Laesels.  (e)  For  tha 
return  in  effect  and  construction  of  law  is  true.  Mod.  944 ;  9  Mod.  83.  {i)  Bat  in 
this  case  the  defendant  must  not  demur  to  the  declaration,  but  must  plead  the  statote. 
Moor,  498,  pU  596;  Cro.  Elis.  400;  9  Keb.  591;  Sid.  439;  Mod.  57;  Vent.  85; 
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(O)  His  duty  on  Amsts.    {TWng  BaiL) 

9  Stand.  155-M»r  ujnmi  not  ffoilty  may  give  it  in  evidence.    Sid.  489 ;  Mod.^58;  Venl. 
85.    (e)  Noy,  39 ;  Cro.  Eliz.  853. 

||If  the  sherifTs  officer  on  an  arrest  take  an  undertaking  for  the  appearance 
of  tfae  party  wi1))0ut  the  plaintiff's  assent  instead  of  a  bail-bond,  and  bail  be 
not  du^  put  in,  the  i^enff  is  liable  to  an  action  for  an  escape,  and  the  court 
■will  not  relieve  him  by  permitting  him  to  put  in  and  justify  bail  afterwards. 

Fuller  Y,  Piest,  7  Tenn  R.  109 ;  1  Bos.  &  P.  825,  S.  P.  Sed  yide  Allingham  v. 
Flower,  fi  Boe.  &  P.  846. 

Nor  will  the  court  relieve  the  sheriff  from  an  attachment  for  not  bringing 
in  the  body,  bail  having  been  put  in  and  no  trial  lost,  if  it  appear  that  he 
let  the  defendant  go  at  large  without  taking  a  btuUbond ;  although,  other- 
wise, they  will  relieve  him  in  such  case: 

Rex  T.  Sheriff  of  Siuney,  7  Tenn  R.  839 ;  Hill  y.  Bolt,  4  Term  R.  358. 

.  And  where  the  bail  were  put  in  but  not  Justified  in  due  time,  and  the 
plaintiff  commenced  an  action  for  escape  agamst  the  sheriff  for  not  taking  a 
bail-bond,  and  the  bail  justified  the  aay  after  the  action  commenced,  3ie 
Couit  of  C.  B.  set  aside  the  allowance  of  bail  that  the  action  might  proceed. 

itow  Y.  Lacy,  1  Taunt  119, 

And  where  the  sheriff  neglects  to  take  a  bail-bond,  and  an  action  of  es- 
cape is  commenced,  the  court  will  not  suffer  the  sheriff  to  render  the  de- 
fiant, even  tiiough  the  sheriff  has  not  been  ruled  to  return  the  writ  or 
bring  in  the  body  before  the  action  commenced. 

Bnmv.  Sheriff  of  Middlesex,  3  Marsh ;  361,  S.  C,  6  Taunt.  554,  nam.  Bird  v.  Bond. 

If  the  ^eriff  has  taken  a  bond  he  cannot  be  sued  for  an  escape,  though 
on  inquiry  at  the  office  the  sheriff's  clerk  said  there  was  no  bond,  for  the 
^erin  is  not  estopped  by  this  denial ;  but  he  may  be  sued  in  sudi  case  for 
not  assigning  it 

Mendez  y.  Bridges,  5  Tannt  385.[| 

But,  if  the  sheriff  returns  a  cqn  carpus  and  paraium  kabeo^  or  ktnguidiay 
whete  the  defendant  is  at  large,  without  any  bail  taken,  he  is  not  aided  by 
the  statute,  but  an  action  lies  against  him  for  the  false  retum.(a) 

Roll.  Abr.  807.  ||(a)  But  not  if  he  puts  in  bail  in  due  time,  for  that  is  an  answer  to 
the  action,  8  Bos.  &  Pul.  35.  And  if  the  ebeiiff  suffer  the  defendant  to  ^  at  large 
without  a  bond,  he  may  retake  bim  before  the  retur»day«    8  Term  R.  173.|| 

The  party  at  whose  suit  the  arrest  was,  may  eithjer  take  an  assignment 
of  the  bail-bond,  (which  he  may  now  sue  in  his  own  name,^  or,  if  he  cUs- 
hkes  the  security ,(&)  he  may  still  move  to  amerce  the  sneriff ;  for,  the 
shmff  having  returned  a  cqn  corpus ,  it  is  a  breach  of  duty  in  him  not  to 
bring  him  in  according  to  his  return,  for  which  the  court  amerces  him  as 
one  of  their  officers  who  has  been  disobedient  to  their  writ;  and  because 
the  disobedience  is  to  the  writ  which  is  returned  and  filed^  the  court  amerces 
him,  because  it  appears  on  record  he  has  diso'beyed  the  king's  writ.  But, 
if  the  writ  be  not  returned,  and  the  court  m^e  an  order  mat  &e  sheria 
shall  return  his  writ  in  four  days,  as  is  usual,  there  the  disobedience  is  to 
the  pronounced  order  of  the  court,  and  consequendy  a  contempt  of  the 
court,  for  which  an  ajttachment  lies.  But,  if  it  be  in  ano^er  term,  then 
there  must  be  a  habeas  ourpm  upon  a  eqn  returned,  because  the  sheriff  miriit 
be  prepared  to  have  him  according  to  his  writ  the  first  term ;  but  not  bemg 
required  to  have  him  in  court  the  second  term,  an  h/ubws  cofpus  is  neces-^ 

Vol.  Vm.— 90  3  o  2 
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(O)  Hii  aaty  on  AiiMtt.    (neJWUonA) 

8uy,  and  the  aheriflfon  this  writ  must  retam  the  body,  or  a  A0^imiitf,cri 
mariuusj  else  he  will  be  amerced. 

Vent  85;  Salk.  99, pi.  6;  6  Mod.  192;  S  SaQiid.59;  Ld.  Raym.  435.  [fi))f^ 
plaintiff  diilikeo  tbe  teeiirity,  hethoald  not  take  an  aaaignmeDt  of  the  bail4Mmd,  fiork 
ao  doing  he  diaehama  the  aheriff.  Gilb.  C.  P.  SI ;  1  Salk.  99;  1  Wila.  983;  Wit 
Kama  and  Jacquea,  M.  94  G.  3 ;  but  if  the  aame  bail  be  rat  in  abore,  he  cannot  tte- 
waids  except  againat  them.    Tidd'a  Prac  153.]     {1  Hen.  ft  Man.  33. 

If  a  sheriff  takes  an  obligation  with  (a)  one  surety  only,  it  is  good  enoo^ 
and  not  Toid  by  the  statute. 


Cro.  Elia.  806,  adjudged  in  Sir  William  Drain's  case.  10  Co.  100,  S.  C.  dt 
(a)  May  take  one,  two,  or  more,  according  to  hia  discretion.  Cro.  Ja.  986.  jSThe 
aheriff  may,  but  he  ia  not  bound,  to  inaiat  upon  two  anretiea  to  a  bail-bond ;  if^  howefs, 
he  take  but  one,  and  he  proTe  insufficient,  the  plaintiff  may  ezoepL  Anentoa  t.  hs- 
don,  4  Hawka,  98.8f 

So,  in  debt  upon  an  obligation  conditioned  for  the  appearance  of  one  ar- 
rested on  a  capuUy  the  defendant  pleaded  that  the  plaintifl'  took  the  oblia- 
tion  from  him  and  a  stranger  who  had  nothings  and  who  did  not  whuA 
within  the  county,  and  pleaded  the  statute  23  R.  6,  c.  9,  and  insisted  dial 
for  this  cause  the  obligation  was  void:  but  upon  demurrer  to  this  plea tf 
was  held,  that  this  statute  was  made  for  the  ease  of  the  party  to  preTent  op- 
pression, and  the  sheriff's  insisting  upon  unreasonable  securities ;  but  tbt 
it  did  not  alter  the  law  as  to  the  matter  of  tho^  securities,  which  the  deiiff 
was  still  at  liberty  to  take  in  what  manner  he  pleased,  so  that  he  did  pot 
vary  from  the  manner  prescribed  by  the  statute,  or  make  them  oppresart 
to  the  party ;  and  here  his  taking  the  security  in  a  less  strict  manner  tfaas 
he  mi^ht  have  insisted  upon,  can  be  no  foundation  for  the  party  to  m^ 
it  void. 

Cro.  Elii.  808;  Sir  George  Clifton  ▼.  Web,  9  And.  175;  Moor,  636;  Cro.  ESi. 
869.  Like  point  adjudged  between  Cotton  and  Vale.  0  A  bond  gtren  to  the  sheriff  to 
indemnify  him  for  not  returning  an  execution,  is  null  and  yoid.  Greenwood  ▼.  Col- 
cock,  9  Bay,  67.sf 

It  is  said,  that  there  are  only  three  forms  to  be  observed  within  this  ^- 
tute :  1st,  That  the  bond  be  made  to  the  sheriff  himself;  2d]y,  Hat  it  be 
made  to  him  by  the  name  of  his  office  ;  3dly,  That  it  be  only  for  the  paitfs 
appearance  at  the  day. 

Cro.  Elia.  869;  ||1  Term  R.  418;  4  Eaat,  568.)  That  it  be  made  to  him  odj  by 
the  name  of  his  office,  and  ought  to  expreaa  the  day  and  place  of  the  partf  *9  s^^ 
ance ;  and  these  circumstances  being  obserred,  although  it  be  variant  in  others,  it  n^ 
material.  Cro.  Ja.  986,  and  Dyer,  119,  S.  P.  {If  the  suit,  the  court,  and  the  p»» 
of  defendant'^  appearance  be  substantially  set  forth,  it  is  sufficient.  1  Johns.  R^p*  ^«<j 
Steevens  ▼.  Clancey.  The  writ  was  to  appear  before  the  king,  wheresoever,  ^c^  *^ 
the  bail-bond  to  appear  before  the  kinga/  Weaimimtert  this  was  held  to  be  a  sabswt- 
tial  compliance  with  the  statute.  9  jBast,  55,  Jones  v.  Stordy.  See  9  Str.  ^^^^ 
9  Saund.  60,  in  noUt ;  1  Sellon.  134,  and  the  cases  there  cited.}  ||1  Dowl.  k  Ry-^^» 
9  Eaat,  55.| 

An  obligation  made  to  a  deputy  of  a  bailiff  of  a  franchise,  or  to  an  undc^ 
sheriff's  deputy,  is  void  by  the  23  H.  6,  c.  9,  for  it  ought  to  be  in  the  i»b^ 
of  the  bailiil  or  sheriff  himself. 

Noy,  69,  Tavemer's  case. 

The  condition  of  an  obligation  to  save  the  sheriff  harmless  on  his  aain»- 
ting  persons  to  bail  who  are  not  bailable  by  law,  is  void  by  the  comffl^^ 
law. 

Plowd.  67,  Dire  v.  Maningham ;  10  Co.  100  b,  S.  C.  cited.    {1  Bos.  &  ?^  ^'^ 
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(O)  His  Daty  on  Amsts.     {l%e  BaiUBond.) 

{But  a  bond  given  to  indemnify  against  an  escape  already  happened 
is  good.  The  bonds  which  are  void  under  the  act,  as  being  given  for 
ease  and  favour,  are  those  given  by  a  person  in  custody. 

1  Cain.  450,  Giren  v.  Driggs.} 

If  the  sheriflT,  for  the  ease  and  enlargement  of  a  prisoner,  takes  a  promise 
to  save  him  harmless,  this  is  within  the  statute,  being  within  the  same  mis- 
chief, though  the  statute  speaks  only  of  bonds.  Also,  such  promise  is  void 
by  the  common  law. 

10  Co.  101. 

^In  general  a  promise  made  to  a  sheriff"  to  indemnify  him  for  doing  an 
unlawfiu  act,  or  for  omitting  to  perform  an  official  duty,  is  void. 
Denson  ▼.  Sledge,  2  Dev.  136.    See  Joyce  y.  Williams,  Tstyl.  27.gf 

On  an  attachment  for  a  contempt  the  sheriff*  cannot  take  bail,  and  such 
contempjts  are  only  bailable  by  me  judges  of  the  court  from  whence  the 
process  issued,  being  in  nature  of  executions ;  but  on  an  attachment  out  of 
Chancery^  for  want  of  an  answer,  the  sheriff*  may  bail,  being  only  attach- 
ments of  process.^ a)  And  herein  it  seems  settled,  that  if  the  sheriff*  take 
one  upon  an  attacnment  of  process,  he  is  to  give  a  bond  of  40/.  penalty  to 
the  sheriff*  to  appear  and  answer;  but,  for  one  taken  up  in  execution  after 
a  decree,  the  sheriff'may  insist  on  security  proportionable  to  the  duty ;  but 
in  both  cases,  on  the  registrar's  certificate  that  the  party  has  appeared,  the 
sheriff*  is  to  deliver  up  the  bond. 

M.  9  G.  3,  The  Kinff  t.  Baskenrille,  Sheriff  of  Shropshire;  and  Tide  2  Salk.  608; 
Stil.  334 ;  Ahr.  Cas.  ^.  351.  Ha)  But  though  the  sheriff  may  perhaps  bail  in  sncb 
case,  he  is  clearly  not  bound  to  ao  so ;  nor  will  an  action  lie  agrainst  him  on  the  aboye 
statute  for  refusmff  to  do  so ;  that  statute  referring  only  to  process  in  courts  of  law. 
Stodd  T.  Acton,  1  H.  Bl.  466;]  OMorris  t.  Hayward,  6  Taunt.  569.|| 

An  obligation  taken  by  the  sheriff"  of  one  arrested  by  virtue  of  an  attach- 
ment under  the  privy  seal  of  the  court  of  requests,  was  held  not  to  be 
within  the  statute ;  but  it  was  held,  that  sucn  bond  was  voidable  by  du- 
ress, such  court  not  having  jurisdiction  to  issue  such  process,  and  conse- 
quently it  could  be  no  warrant  to  the  sheriff"  to  take  the  body  or  the  obli- 
gation. But  it  was  admitted  in  this  case,  that  the  sheriff*  ought  to  ob^y  the 
process  out  of  the  court  of  wards  and  duchy  court. 

Cro.  Eliz.  646,  Stepney  v.  Loyd ;  and  Tide  8  And.  133,  S.  C. 

So,  if  one  be  arrested  in  one  county,  and  carried  by  the  bailiff*  into 
another,  where  he  gives  bond  to  the  sheriff*  of  the  county  where  the  arrest 
was,  altibough  this  is  not  void  within  the  statute,  yet  the  party  may  avoid 
it  for  duress ;  but  then  he  must  plead  such  duress,  and  rely  on  it 

Coo.  Kliz.  745,  Brown  v.  Adams* 

A  bond  to  the  sheriff*,  that  the  party  on  a  ji.fa,  will  pay  the  money  into 
court  at  the  return  of  the  writ,  is  not  within  the  statute,  because  the  statute 
.extends  to  obUgations  made  by  persons  in  custody,  nor  is  such  obligation 
void  (6)  by  the  common  law. 

10  Go.  99  b,  Beawfage's  case.  (5)  If  one  taken  on  a  eapiaa  ad  aatufaeiendum  at  the 
soit  of  A,  assigns  a  mortgage  to  the  under-sheriff  for  securinff  the  money  to  him  at  a 
certain  day,  and  is  thereupon  discharj^,  and  after  a  new  sheriff  made  he  pays  the 
money  to  the  under-sheriff,  who  re-assigns  the  mortgage,  yet  this  shall  not  excuse  the 
escape^  for  the  sheriff  had  no  power  to  take  security,  or  eyen  the  money.  Lntw.  688, 
599.  But  for  this  vide  Cro.  Eliz.  404;  Mod.  154;  3  Jon.  97;  3  Lev.  303;  3  Keb. 
748;  3  Show.  139,  pi.  116. 
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(0)  Htt  Dilgr  on  Aifwlk  *{7%e  Bm^SmdJ) 

An  obligation  taken  by  tbe  tbcriSpro  MoUMom  peemim  ddriim  (m) 

regina^  on  an  extent  out  of  the  Exchequer,  is  not  within  the  statute. 

10  Co.  100  a.    (a)  That  the  ktiiflr  M  Bol  bouaA  by  Um  tMiate.    Dydr,ll9; 
Whelpdale*8  ease. 

On  an  indictment  of  trespass,  in  which  the  sheiififis  obliged  by  the 

to  admit  to  bail,  yet  if  the  bond  is  taken  in  (()  another's  name  it  ia  Toid,  ns 

varying  from  the  form  prescribed  by  the  statute,  which  requires  tkat  it 

should  be  in  the  sherilT's  own  name. 

10  Co.  100  b.  rBot  the  sberiff's  power  of  taking  a  bond  ander  this  act  spov  an  in- 
dietnent  found  before  himaelf  at  bia  tonm  waa  taken  away  by  1  Ed.  4,  c  S,  nod  opoB 
indiotmenia  found  in  any  otiier  coorta  baa  hmn  denied  in  a  Inie  case  i^  ail  the  jn^es 
except  Eirre,  C.  J.,  Bengougb  ▼.  Roaeiter.  4  Term  R.  505;  3  H.  BL  418.]  (6)  If  i^ 
ahenfT  takea  bond  in  another*a  name  to  Elude  Uie  statute,  sucli  bond  is  rold.  S  Mod. 
305. 

But,  where  in  debt  on  an  obligation  the  defendant  ciaTed  oy«r  cf  the 
condition,  which  was,  that  if  another  person  (who  was  airesfced  at  Ibe  aok 
of  the  plaintiff,  and  for  whom  the  defendant  was  now  bound)  dMndd  ff^wt 
security,  as  the  plaintiff  should  approve  of,  for  the  payment  of  901.  to  faim, 
or  should  render  his  body  to  prison  at  the  return  of  the  writ,  then  ihe  ofaii- 

SLtion  to  be  void ;  this  statute  was  pleaded,  but  adjudged  not  to  be  wxtUn 
e  statute. 

9  Mod.  304,  305,  Hall  t.  Garter. 

So,  if  a  capias  be  taken  out  against  the  defendant,  and  a  third  person 
give  the  plaintiff  a  bond  that  the  defendant  shall  pay  the  money,  or  render 
himself  at  the  return  of  the  writ,  it  is  a  good  bond,  and  not  withia  llie  sta- 
tute, because  it  is  not  by  the  direction  of  the  officer,  but  by  the  agreement 
of  the  plaintiff;  and  there  i§  no  law  that  makes  the  agreemeDt  of  tfae(c) 
parties  void ;  and  if  the  bond  was  not  taken  by  such  agreement,  it 
have  been  traversed. 


9  Jon.  95 ;  9  Mod.  305,  oited.  (£)The  atatote  doth  not  extend  to  a  bond  given  to 
the  plainltff  himaelf.  Allen,  58«  [Where  the  undertakinf  ia  given  to  the  merfff  the 
Ibhn  directed  by  93  H.  6,  e.  9,  muat  be  strictly  punued,  and  therefore  an  agreement  in 
writing  to  put  in  good  bail  for  a  person  arrested  on  mesne  process  at  the  reftom  of  tbe 
writ,  or  surrender  the  body,  or  pay  debt  and  ooeta  made  by  a  thiid  pmon  with  lbs 
sheriff^s  officer,  in  eonsideration  of  his  discharging  the  party  aneeled,  ia  Toi^  Bat 
where  the  undertaking  is  given  to  the  plaintifT  it  is  not  within  the  atatute;  and  there- 
fore the  undertaking  of  an  attorney  for  the  appearance  of  a  defendant  is  not  yoid,  be- 
cause it  is  given  to  the  plaintiff  in  the  action  and  not  to  the  sheriff.  Rogeta  v.  Reeves, 
1  Term  R.  418.]  {See  7  Term,  109,  Fuller  v.  Prest.— An  engagement  of  tbe  dciind 
ant's  attorney  to  the  sheriff's  ofiicer,  that  he  will  give  a  bail-bond  in  doe  time,  if  de> 
fendant  is  diachargad,  is  contrary  to  the  atatute  and  void.  4  East,  568,  Sedgworili  v. 
Spieer.} 

Bond  taken  by  the  {d)  serieant  at  arms  attending  the  House  of  Commons 
not  within  the  statute^  but  oeing  for  ease  a&d  &veur  is  void  by  the  com- 
mon law. 

Hard.  464 ;  Keb.  391.  (i)  bond  taken  by  the  maiskal  of  the  Qaeen'e  Beoek  hr  He 
easement  or  delivery  of  a  prisoner  in  execution,  is  void  by  the  statute,  although  lie  be 

hotttamed  in  the  statute.    Oro.  Eliz.  66 ;  3  Keb.  71,  S.  P. But  a  bond  to  the  se^ 

jeant  at  arms  attending  upon  the  president  and  council  of  the  marches  of  Wales  is  not 
within  the  statute,  (fro.  Car.  309,  Johns,  v.  Stratford.*.^-—*  &d  fu.  if  aot  ^poid  by 
the  common  law,  according  to  the  case  in  the  teztl 

If  A  be  taken  on  a  aqdas  ad  satisfaciendum^  and  escape,  and  be  after 
i<etaken,  and  for  his  enlargement  give  a  bond  to  the  jailer,  fhiis  is  within  die 
Statute. 

9  Leon.  lid. 
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(O)  His  Dv^  OD  ArMta.    {TU  BaiUbond,) 

If  a  eejpka  be  amurded  against  B,  and  (a)  before  the  arrest  the  sheriff  take 
an  obligation  of  him  for  his  enlargement,  this  by  special  pleading  may  be 
avoided  by  force  of  the  statute  23 IL  6,  c,  9. 

Noy,  43 ;  Sid.  151, 456,  S.  P.  aemns  eoni.    (a)  So,  if  after  the  return.    Std.  301. 

If  the  condition  of  a  bond  be  to  be  a  true  prisoner,  and  (fr)  to  pay  so 
much  by  the  week  for  chamber-rent,  this  is  void  by  the  statute ;  but  Hale 
said,  that  a  bond  for  true  imprisonment  is  good  jnimAfaciey  but  that  the 
defendant  may  (c)  aver  that  it  was  also  for  ease  and  favour. 

Vent  837 ;  Raym.  M2,  S.  C.  (6)  If  the  sheriff  adds  to  the  conditioo,  that  the  party 
•hall  be  a  tme  prisoner,  that  he  shall  pay  for  his  meat  and  drink,  this  makes  the  obli- 
gation void.  10  Co.  100  b.  (e)  If  the  obligation  be  for  the  payment  of  money  gene- 
rally, yet  the  defendant  may  aver  that  it  was  for  ease  and  favour,  in  the  same  manner 
as  an  obligor  may  in  the  case  of  simony  or  usury.    Carth.  301 ;  Hard.  464. 

iB  A  bond  to  indenmify  the  sheriflf  for  not  taking  to  prison  the  defendant 
in  a  ca.  sa.  is  void,  bemg  a  bond  to  indemnify  agamst  a  contemplated 
escape. . 

Love  V.  Palmer,  7  Johns.  159. 

But  a  bond  to  indemnify  against  already  suffered,  is  good. 
Given  v.  Driggs,  1  Gaines,  450. 

A  bond  that  the  obligor  will  remain  a  true  and  faithful  prisoner,  is  good. 
Dole  V.  Boll,  S  Johns.  239.0f 

If  a  sheriff  take  a  bond  for  a  point  against  law,  and  also  for  a  due  debt, 

flie  whole  bond  b  void ;  for  the  letter  of  the  statute  of  23  H.  6,  c.  9,  is  so ; 

and  a  statute  is  a  strict  law ;  but  the  common  law  doth  divide  according 

to  common  reason,  and  having  made  that  void  which  is  against  reason, 

lets  the  rest  stand.((i) 

Hob.  14;  Vent.  337;  Carter,  329.  ||((QThis  distinction  is  recognised  in  Newman 
y,  Newman,  4  Maul.  ^  8.  66;  Greenwood  v.  Bishop  of  London,  5  Tannt  737;  but 
under  a  statute  it  seems  the  instrument  may  be  good  in  pari^  and  void  in  part,  unless 
there  be  a  clause  declaring  it  yoid  for  all  purposes.    See  I>oe  v.  Pitcher,  6  Tannt.  969.  || 

It  is  now(e)  settled,  that  though  the  statute  makes  such  bonds  void,  yet 
are  they  not  ip80  facto  so,  but  must  be  avoided  by  special  pleading. 

Dyer,  116 ;  Sid.  S3 ;  3  Saund.  154.  (e)  It  was  formerly  held  by  Roll  and  Glin  that 
it  was  a  general  law,  of  which  the  judges  were  to  take  notice  tx  offido^  but  since  held 
otherwise.  Lev.  86.  [But  see  eonbr,  3  Term  R.  569,  Samuel  y.  Evans,]  | which  set- 
lies  that  the  act  is  a  general  law,  and  need  not  be  specially  pleaded ;  ana  in  that  case 
^e  court  arrested  the  judgment  after  verdict  for  the  plaintiff,  in  an  action  on  the  bail- 
bond,  on  mm  ei/  fadwn  pleaded,  on  the  ground  of  the  bond  bein^  yoid  for  being  taken 
afWr  the  return  of  the  writ ;  and  this  is  also  a  ground  of  nonsuit,  on  fwn  at  fadum, 
Thomson  v.  Rock,  4  Maul.&  S.  336;  and  vide  3  Co.  R.  343,  note  (C),  (ed.  1836.)|| 

The  defendant  pleaded  the  statute  of  23  H.  6,  c.  9,  and  that  he  was 
attached  and  in  custody,  and  that  the  bond  was  made  for  his  enlargement, 
and  so  not  his  deed ;  whereupon  the  plaintifi*  demurred  specially  upon  the 
c(Hiclusion  of  the  plea,  which  ought  to  be,  judgment  si  actioy  ^c,  and 
therefore  the  plea  nau^t ;  and  it  was  so  agreed  by  the  court. 

Allen,  58,  Leech  v.  Davys. 

In  pleading  this  statute,  the  defendant  must  recite  it  truly. 

Cm.  £lis.  108,  pi.  4 ;  Sid.  351. 

f  A  party  grieved  who  recovers  damages  against  the  sheriff  for  not  taking 
ban  under  this  statute,  is  entitled  to  his  costs :  for  befose  the  statute,  if  (ha 
sheriff  would  not  bail  the  party  arrested,  the  latter  had  a  remedy  agsioflt 
him ;  and  wherever  a  statute  sdbaequciit  to  the  atatute  of  Gloucester  ;gire8 
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ft  remedy,  where  damages  were  sustained  before,  there  tbe  party  sbS  km 
his  costs. 

Crestwell  t.  Hoagfaton,  6  Tenn  Rep.  356.] 

|By  7  &  8  G.  4,  c.  71,  §  8,  no  sheriff,  nnder-dienff,  &c.,  diall  gnl 
any  warrant  for  the  arrest  of,  or  shaD  arrest  the  person  of  any  dcfaMiKt 
upon  any  writ  or  process  issued  by  any  plaintiff,  in  his  own  person,  oda 
the  same  writ  shall,  at  or  before  tne  tmie  of  granting  sudi  wamat,  or  cf 
making  such  arrest,  be  delivered  to  such  sheriflT,  under-sheriff,  &^bj 
some  attorney  of  one  of  the  courts  of  record  at  Westminstn-,  &c.,  or  of  ^ 
court  out  of  ^ich  the  writ  shall  have  issued,  or  by  the  cleric  of  ac^ 
attorney,  or  an  agent  authorized  by  such  attorney  in  writing,  and  mdes 
the  writ  shall  be  endorsed  by  such  attorney,  or  his  clerk,  or  such  ageotas 
aforesaid,  in  the  presence  of  such  sheriff,  under-sheriff,  &c.,  with  the  oaae 
and  place  of  abode  of  such  attorney. 

Sm  Tidd*8  Prae.  ISO,  (9th  ed.) 

S.  qr  to  JhUy  and  UMUty  in  rtturmng  ikt  Writ,  and  bringing  in  the  Beij. 

If  there  be  no  bail-bond,  or  the  plaintiff  be  dissatisfied  with  the  bd 
taken  by  the  sheriff,  it  is  usual  to  rule  him  to  return  the  writ ;  and  in  tbe 
King's  Bench,  if  die  plaintiff  is  dissatisfied  with  the  sheriff  !s  bail,  ^  ^ 
the  only  safe  mode  of  proceedmg :  for  if  he  takes  an  ass^nment  o{  ^ 
bail-bond,  he  admits  the  sufficiency  of  the  sheriff's  bail;  and  if  they  an 
afterwards  put  in  as  bail  above,  he  is  precluded  in  that  court  (thouf^  ait 
in  the  C.  B.)  from  excepting  to  diem.  But  a  rule  to  return  the  writ  cani^ 
be  had  after  the  plaintiff  has  taken  an  assignment  of  the  bond,  if  ^) 
for  the  sheriff  is  thereby  discharged  ;  but  it  is  otherwise  if  the  bond  is  row- 

Tidd*8  Prao.  306,  (8th  ed.) 

^An  action  lies  aminst  a  sheriff  for  not  returning  an  execvAon^  or  tee 
plaintiff  may  proceed  by  attachment  at  his  election. 

fiark  T.  Campbell,  15  Johns.  456. 

Where  an  execution  had  been  delivered  to  a  deputy,  and  twelve  y«^ 
afterwards  on  motion  to  the  court  an  attachment  was  granted  against  me 
sheriff  for  not  returning  the  execution. 

Brockway  t.  Wither,  5  Johns.  356. 

But  when  the  sheriff  was  brought  up  on  this  attachment,  it  appettn? 
that  the  execution  had  been  delivered  to  his  deputy  fourteen  years  befffl«j 
and  that  the  deputy  vras  dead,  he  was  discharged. 

The  People  t.  Gilleland,  7  Johns.  555.8r 

By  the  stat.  20  Geo.  2,  c.  37,  §  2,  no  sheriff  shall  be  called  upon  to 
make  a  return  of  any  writ  or  process,  unless  required  to  do  so  within  sx 
months  after  the  expiration  of  his  office :  upon  which  statute  it  has  be» 
holden,  that  the  months  are  lunar  months,  that  the  day  of  the  *^"JJ 
quitting  office  is  to  be  reckoned  as  one,  and  that  the  shenff  cannot  ^^\ 
to  return  the  writ  after  the  expiration  of  six  months,  thou^  requeued  before 

Doug.  463 ;  9  Tenn  R.  1 ;  3  Sannd.  47  m. 

The  rule  to  return  the  writ,  being  intended  to  bring  the  sheriff  ^^^ 
tempt,  must  be  personally  served  on  the  sheriff  himseff.  or  his  undernSD^' 
except  in  London,  Micldlesex,  and  Surry,  where  service  on  the  'deputj- 
secondary  of  the  compters,  sheriff's  deputy,  or  under-sheriff's  aj*"*  ^ 
town,  is  sufficient. 

Tidd's  Pract  330;  Dong.  490;  3  Terai  R.  361. 
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In  Ihe  K.  B,,  where  the  rule  expires  in  vacation,  the  sheriff  need  not 
return  the  writ  till  the  first  day  of  the  ensuing  term,  and  has  the  whole  of 
that  day  to  file  the  return  ;  but  in  the  C.  B.  it  must  be  filed  on  the  return, 
as  the  (Jommon  Pleas  ofiice  is  open  in  vacation. 

6  East,  386 ;  1  Marsh.  370 ;  5  Taant.  647* 

If  the  sheriff  does  not  return  the  writ  according  to  the  rule,  it  is  con- 
tempt for  which  the  court  will  grant  an  attachment,  on  proper  affidavit  of 
service  of  the  rule  ;  and  this  is  the  mode  of  proceeding  against  the  late  as 
well  as  the  present  sheriff;  for,  as  to  the  former,  he  ought  in  strictness  to 
have  returned  the  writ  before  he  was  out  of  office,  and  therefore  the  con- 
tempt was  committed  while  he  was  a  servant  of  the  court.  But  where  the 
sheriff,  on  being  ruled,  gave  notice  that  the  writ  was  lost,  and  the  defend- 
ant was  in  custody,  the  plaintiff  should  have  proceeded  as  on  a  return  of 
cepi  corpuSy  and  an  attachment  was  held  irregular. 

Vide  Tidd's  Append,  c.  xiii.  §  5,  6 ;  Doug.  464 ;  1  Marsh.  389. 

The  writ  should  be  returned  on  the  day  on  which  the  rule  expires,  and 
the  plaintiff  may  move  for  an  attachment  on  the  next  day ;  or  in  K.  B.,  if 
the  rule  expire  on  the  last  day  of  term,  the  plaintiff  may  move  at  the 
rising  of  the  court  on  that  day ;  and  the  rule  for  attachment  is  regular, 
though  the  sheriff,  on  a  subseauent  day  in  vacation,  make  his  return  before 
being  served  with  a  copy  of  tne  rule. 

4  Tenn  R.  496 ;  and  see  1  Price,  338 ;  1  Chit.  R.  356  a ;  U  East,  591 . 

The  sheriff's  return  is  either  that  defendant  non  est  inventus  in  his  baili- 
wick, or  cepi  corpus  ;  and  in  the  latter  case,  either  paratum  habeo^  or  that 
he  is  in  his  custody  ;  or  by  way  of  excuse,  that  he  is  langmdus  or  mortuuSy 
or  msaney{a)  and  not  removable ;  or  has  escaped,  or  been  rescued ;  or  that 
he  has  discharged  him  firom  arrest  under  43  Geo.  3,  c.  46,  §  2,  on  depo- 
siting in  the  sheriff's  hands  the  sum  endorsed  on  the  writ,  with  10/.  to 
answer  co^ts.  If  the  sheriff  returns  non  est  inventus  where  he  has  or  might 
have  taken  the  defendant,  he  is  liable  to  an  action  for  a  false  return  ;  and 
he  may  return  cepi  corpus  et  paratum  habeOy  though  he  has  let  the  defend- 
ant go  at  large  on  bail. 

Tidd's  Pract.  331,  (8th  ed.,)  Append,  c.  ziit.    (a)  4  Bam.  &  A.  279 ;  Tidd.  M  tup. 

On  the  sheriff's  return  of  cepi  corpus  et  paratum  habeOy  if  bail  above  be 
not  duly  put  in,  or  if  put  in  and  excepted  to  they  do  not  justify  in  due 
time,  the  plaintiff  may  either  take  an  assignment  of  the  bail-bond,  or  rule 
the  ^eriff  to  bring  in  the  body.  But  where  the  sheriff  has  returned  cepi 
corpus y  and  the  plaintiff  has  recovered,  in  an  action  of  escape,  damages 
against  the  sheriff,  he  cannot  rule  him  to  bring  in  the  body ;  for  by  the 
action  he  has  treated  the  defendant  as  not  in  the  sheriff's  custody,  and  the 
rule  treats  him  as  being  in  such  custody. 

Tidd's  Pract  310,  (8th  ed.);  3  Bam.  &>  A.  633;  1  Chitt  R.  393,  S.  C. 

The  rule  should  be  ^ven  without  delay  ;  for  where  the  plaintiff  took 
no  proceeding  till  the  third  term  ailer  the  return  of  cepi  corpuSy  and  in  the 
mean  time  the  bail  became  insolvent  and  the  defendant  absconded,  the 
court  set  aside  an  attachment  granted  for  not  bringing  in  the  body. 

7  Term  R.  453 ;  3  Bos.  &  P.  151 ;  9  East,  467. 

The  intent  of  the  rule  where  the  defendant  is  not  in  custody,  is  to  com- 
pel the  sheriff  to  put  in  and  justify  bail  above  ;  and  it  cannot  be  taken  out 
till  the  time  for  justifying  bail  has  expired :  otherwise  the  sheriff  might  be 
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fixed  with  ike  payment  of  tlie  debt  and  costs,  and  upon  his  fcraigiii^  aa 
action  against  the  defendant  or  his  bail  on  the  bond,  they  might  ha^e  pre- 
viously put  in  and  perfected  bail,  aod  might  plead  compami  ad  dSan. 
Where  the  time  for  putting  in  and  perfecting  bail  has  not  expired,  Ibe  nde 
for  bringbg  in  the  body  cannot  be  giiten  till  the  day  after  llie  retaim  ci 
cqfi  corpusy  and  is  irregular  if  given  on  die  same  day ;  bat  where  die  time 
for  puttins  in  bail  has  expired,  the  sheriff  may  be  ruled  to  faring  in  Ike 
body  on  the  same  day  that  he  returns  cqw  corpus. 
Tidd*8  Piaet.  311,  (8th  ed.);  S  fiast»S41 ;  4  Maul.  A  8. 497. 

The  sheriff  must  either  bring  in  the  body,  or  put  in  and  perfect  baO 
above  within  the  time  allowed  by  the  nile,  or  the  court  will  grant  an  at- 
tachment for  the  contempt.  The  contempt  is  not  incurred  tiU  the  day  is 
pest  on  which  the  rule  expires ;  and  an  attachment  cannot  be  moved  fcr 
till  the  next  day.  In  the  K.  B.  the  plaintiff  may  move  for  the  attachmest 
at  any  time  after  the  expiration  of  the  rule  to  bring  in  the  body ;  and  if 
it  is  obtained  before  the  service  of  the  rule  for  allowance  of  bail,  the 
sheriff  is  fixed.  But  in  the  C.  B.  and  Exchequer,  thou^  the  rale  to  faru^ 
in  the  body  has  expired,  yet  if  the  defendant  jusdfy  bail  before  the  attach- 
ment is  moved  for,  it  is  in  time  to  prevent  the  attachment. 

Tidd*8  Praet  3 IS,  (8th  ed.)  fiOn  the  sheriff  becoming'  fixed  for  not  brinei^g-  ib 
the  body,  the  general  rule  is  that  he  must  paj  the  whole  debt.  People  r.  Adgaite. 
8  Cowen,  604^ 

The  attachment  is  a  criminal  process,  directed  to  the  coroner  when  it 
issues  against  the  present  sheriff,  or,  when  against  the  late  sheriff,  to  his 
successor.  Until  it  be  granted,  ^e  proceedings  in  the  King^s  Bench  are 
on  the  plea  side  of  the  court,  and  must  be  entitled  with  the  names  of  the 
parties ;  but  afterwards  the  proceedings  are  on  the  crown  side,  and  the 
idng  must  be  named  as  prosecutor. 

Tidd's  Piaet.  314,  (8th  ed.) 

When  the  sheriff  is  fixed  for  a  contempt,  he  is  liable,  in  like  manner  as 
his  bail  on  the  bail-bond,  to  the  payment  of  what  is  really  due  to  the  plain- 
tiff, though  bevond  the  sum  sworn  to,  and  costs,  to  the  extent  of  die 
penalty  of  the  bond  ;  but  he  is  not  liable  beyond  it. 

As  we  have  seen,  the  sheriff  is  discharged  by  any  unreasonable  delay, 
so  also  a  cogfunrii^  or  warrant  of  attorney  for  payment  of  debt  and  costs  by 
instalments,  discharges  the  sheriff.  But  where  the  plaintiff,  at  the  decaie 
of  the  sheriff's  officer,  forebore  to  enforce  an  attachment  in  the  finst  in- 
stance, and  two  days  afterwards  applied  to  the  ^eriff  for  the  debt  and 
costs,  the  Court  of  C.  B.  held  that  nke  sheriff  was  not  discharged. 

1  Taant  169;  4  Taunt.  456.  As  to  atajing  and  setting  aside  proceedinga  agahisl 
the  sheriff,  vide  Tidd'a  Pract.  316,  317,  (8th  ed.)  As  to  retnm  to  writs  of  execntica, 
Tide  tit  ExeeuHon^  toL  iii. ;  and  as  to  Sheriff's  feea,  yide  tit.  Am,  vol.  it. 

(i  (P)  Of  Action!  by  and  against  the  Sheriff. 

Whev  a  sheriff  is  sued  for  an  act  dcme  by  him  in  the  executioB  of  pro- 
cess, he  has  a  right  to  take  upon  himself  the  cooduct  of  die  defence  and 
to  retain  such  attorney  as  he  may  think  fit,  although  he  has  been  indemni- 
fied by  the  party  who  had  sued  such  process. 

Peck  T.  Acker,  20  Wend.  606. 

In  an  action  on  Ae  case  against  a  dieriff  for  a  negligent  and  not  a  ip&laB- 
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taiy  escape,  the  measure  of  damages  is  the  actual  loss  or  injuiy  sustained 
by  the  plaintiir. 

Patterson  t.  Westerrelt,  17  Wend.  543. 

An  oflScer  is  not  liable  to  an  action  for  not  paying  over  money  collected 
by  him  on  execution,  where  he  has  been  sued  and  a  recovery  had  against 
him  for  selling  the  property,  by  the  sale  of  which  the  money  collected  by 
him  was  made,  when  such  recovery  is  equal  to  or  exceeds  the  amount  of 
the  execution. 

Newland  y.  Baker,  21  Wend.  264. 

Assumpsit  lies  against  a  sheriff  for  money  collected  by  him  on  an  ex- 
ecution without  a  previous  demand. 

Crane  v.  Dygert,  1  Wend.  534 ;  Armstrong  y,  Garron,  6  Cowen,  465. 

An  action  lies  against  the  sherijOf  for  the  amount  of  goods  sold  by  him, 
though  the  purchaser  to  whom  they  are  delivered  refuses  to  pay  for  them. 
Denton  y.  Liringston,  9  Johns.  96. 

Trespass  will  lie  against  the  sheriff  for  levying  an  execution  after  the 
return-day. 
Vail  Y.  Lewis,  4  Johns.  450. 

Where  a  deputy-sheriff  receives  an  execution  which  commands  not  his 
principal  but  the  sheriff  of  another  county  to  make  the  money  for  which 
the  execution  has  been  issued,  the  deputy  may  refuse  to  execute  the  writ ; 
but  if  he  proceed  and  collect  the  money  under  it,  by  that  means  becoming 
possessed  of  it  Under  colour  of  his  office,  his  principal  is  liable  to  the 
plaintiff  for  the  money  thus  collected,  in  'ian  action  for  money  had  and 
received. 

Walden  y.  DaYison,  15  Wend.  575.  See  Knowelton  y.  Bartlett,  1  Pick.  271 ;  Max^ 
shall  Y.  Hosmer,  4  Mass.  60;  Bond  y.  Ward,  7  Mass.  123;  Waterhouse  y.  Waite, 
11  Mass.  207 ;  Tohey  y.  Leonard,  15  Mass.  200. 

The  sheriff  is  liable  for  the  neglect  of  his  deputy  to  apply  money  re- 
ceived from  sales  of  property  attached,  to  the  satisfaction  of  executions, 
though  part  of  the  property  was  sold  at  private  sale,  by  agreement  of  the 
parties. 

New  Hampshire  Bank  y.  Vamam,  1  Mete.  34. 

In  an  action  against  a  sheriff  for  an  escape,  it  is  no  defence  that  the  jail 
and  jail-yard  are  defective  and  insufficient  to  keep  the  prisoners. 
Green  y.  Hein,  2  Penn.  R.  167 ;  Smith  y.  Hart,  2  Bay,  395. 

An  action  lies  against  the  sheriff  for  an  escape  permitted  by  the  jailer. 
Duncan  y.  Klinefelter,  5  Watts,  141. 

An  action  can  be  maintained  against  the  sheriff  for  an  escape,  when  he 
returned  N.  E.  I.  to  a  ca.  sa.  which  had  been  delivered  to  him,  and,  prior 
to  the  return-day,  his  deputy  had  the  defendant  in  custody  under  another 
ca,  m.  and  discharged  him. 

Wheeler  y.  Hambright,  9  Serg.  &  R.  390. 

In  debt  for  an  escape  from  a  ca.  sa.y  if  they  find  for  the  plaintiff,  the 
jury  must  find  the  whole  debt  and  costs.(a)  But  if  the  action  be  in  case, 
the  jury  may  find  such  damages  as  they  think  proper.(&) 

(a)  Sbewell  y.  Fell,  3  Yeates,  17 ;  S.  C.  4  Yeates,  47.  (b)  Duncan  y.  Klinefelter, 
5  Watts,  141. 
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•    Tbe  dieriff  is  liable,  for  all  ciTil  purposes,  for  die  eoadoct  of  his  dqii^, 
whether  he  recognises  and  adopts  his  acts  or  not 
Haiard  t.  Israel,  1  Bum.  840.    See  WUbw  t.  Stnokkod,  1  Rawl^  458. 

A  diitringaa  will  lie  against  a  sheriff,  while  in  office,  to  compd  fte  ak 
of  goods  levied  upon, 

Laae*8  Eieeuton  t.  Cowpertbwiite,  9  DalL  313. 

Where  the  sheiifl*  refuses  to  levy  ^  fieri  faaoi  an  action  may  be  em- 
menced  against  him  and  his  sureties,  before  the  return  of  the  wnL 

SkaniKm  t.  Commonwealth^  8  Serg.  k,  R.  444. 

The  marshal  of  a  court  of  the  United  States  is  liable  to  an  action  viiei 
he  fails  to  obey  the  exi^ncy  of  the  writ,  without  a  lawful  excuse,  or  vbca 
he  unlawfully  violates  Uie  rights  of  others. 

Life  and  Fiie  Insaraiioe  Company  of  New  Yotk  ▼.  Adama,  9  Petaia,  573. 

When  by  the  flberiflfs  return  of  the  execution  it  appears  that  be  hs 
levied  6ie  money,  he  is  liable  to  an  action  without  a  previous  demand. 

Dawaon  v.  Shaver,  1  Blaekf.  904. 

At  common  law,  an  action  lies  against  a  dieriff  or  constable  for  neglect 
of  duty  in  executing  and  returning  an  execution. 

White  ▼.  Wiloocka,  1  Conn.  347. 

In  an  action  against  an  officer  for  neelect  of  duty  on  mesne  prooes^  tite 

rule  as  to  damages  is  the  amount  of  injury  sustained,  and  not  the  tmoiait 

of  the  debt 

Claris  T.  Smith,  9  Coon.  379 ;  Clark  r.  Wright,  5  Mart  Rep.  N.  S.  ISS;  M« 
V.  GarriMw,  6  W.  &  S.  465. 

If  a  sheriff  wrongfullv  execute  the  process  of  a  court,  he  may  be  w 
in  a  different  court  for  the  damages  consequent  on  his  act. 

Claike*a  Execotora  t.  Morgan,  4  Mart  Lo.  R.  79. 

An  action  lies  against  a  sheriff  to  recover  damans  so  far  as  his  ne^ 
eence,  or  want  of  »oIl,  in  the  execution  of  his  official  duties  cause  a  ciiz^ 
uijunr,  but  not  for  losses  remotely  consequential,  and  such  as  grow  ootof 
a  failure  of  gain. 

Lamhalh  v.  Mayor,  6  Lo.  Rep.  m^ 
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A. 

ABKTANCB9  remaindera  in,  337« 

Accesaion,  who  entitled  to  the,  of  swans,  24. 

Act  of  Ged,  when  rent  is  apportioned  by  the,  630. 

of  law  when  rent  is  apportioned  by,  530. 
Action  for  Tiolation  of  patent  right,  134. 

evidence  in,  134. 
declaration  in,  134. 
by  assignee  of  part,  135. 
debt  may  be  set  off,  in  what,  641. 
by  and  against  sheriff,  730. 
Acts  of  parliament  when  binding  on  the  kins,  93. 
Administrator,  when  adrefadoM  will  lie  against,  609. 
Admiralty,  jurisdiction  of,  19. 
iLdaltery,  how  punished  in  ecclesiastical  courts,  57. 
After-bom  children,  when  to  take  as  remainder-men,  313. 
Alienation,  when  restriction  of,  is  7oid,  393. 
All  actions  and  suits,  effect  of  release  of,  386. 
Allegiance,  what,  46. 

all  subjects  bound  by  their,  47. 
citizens  of  the  United  States  cannot  cast  off  their,  48. 
Alluvion,  rights  of  king  to,  19,  33. 
Amendment  of  information,  when  to  be  made,  105. 
American  ante-nati,  allegiance  of,  48. 
dmot>ea$  manum^  writ  of,  103. 
Animals,  who  is  entitled  to  wild,  35. 
Annuity  cannot  be  apportioned,  481. 
Antecedent,  rule  of  construction  of,  400. 
Apportionment  of  rent,  when  to  be,  473,  478, 480, 481,  493,  514. 
in  an  annuity  there  is  no,  481 . 
of  rent,  in  reject  of  time,  513. 

the  estate,  515. 
by  acts  of  the  parties,  517* 
of  law,  530. 
manner  of,  533. 
Arrest,  who  is  privileged  from,  158.    See  Privikge^  WUneu. 

^officers,  when,  158, 164. 
persons  attending  court,' 168. 
duty  of  sheriff  on,  713. 
Assignment  of  a  chose  in  action  by  the  government  of  the  United  States,  effect  of,  156. 
Assize,  remedy  by,  496. 
Attainder,  effect  of,  15. 

no  bill  of,  to  be  passed,  44. 
Attorney,  how  far  privileged,  160, 163, 164. 
when  he  loses  his  priyilege,  174» 
privilege  of,  how  pleaded,  175, 178. 
Avowant,  is  in  the  nature  or  a  plaintiff,  536. 
tenant  in  common  may  be  an,  636. 
Avowry,  nature  of,  536,  558. 

requisites  of,  558,  561. 
,    rules  in,  559. 
parties  to,  563,  563. 
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B. 

Bail,  whmi  tdrefmoB  will  lie  animt,  616. 

sheriff  required  to  take,  719. 

bond,  when  lo  be  taken,  714. 
Bailee  eannot  support  replevin,  553. 
Bailiffs,  how  appointed,  677. 
Beacons,  King's  prarogatiTes  in,  33. 
Body,  bringing  in  the,  718. 
Boundaries  eontrol  courees  and  distances,  159. 

c. 

Capias  in  withernam,  when  issuable,  540. 

Otnii  in  oHo  Awo,  plea  of,  557. 

Cnosa  in  action  ma^  be  assigned  by  the  king,  156. 

assigned  by  the  goTemment,  effect  of,  156. 
when  subject  to  sequestration,  632,  633. 
Citiiens  of  the  United  States  cannot  cast  off  their  allegiance,  48. 

naturalized,  duties  of,  48. 
Ciril  jurisdiction  flows  from  the  king,  55. 
Claima,  what  ia  released  by  the  wora,  883. 

of  property,  when  to  be  made  in  replevin,  545. 
Clergyman,  how  far  privileged,  163. 
Coins,  king's  prerogative  in  relation  to,  37. 
▼aloe  of,  in  the  United  States,  39. 
punishment  of  counterfeiting,  39. 
Collateral  warrantv,  effect  of,  431. 
Colonies  by  what  laws  governed,  46. 
Commerce,  congress  have  a  right  to  regulate,  98. 
Compensation,  what,  639. 

difference  between  set-off  and,  639. 
discount  is  synonymous  with,  640. 
Condition  precedent,  remaindera  that  arise  on,  380. 
subsequent,  remaindera  that  arise  on,  380. 
difference  between  a  limitation  and  a,  381. 
to  marry,  when  to  be  performed,  390. 
Contingent  lemainden,  what,  315. 

to  whom  transmissible,  317. 
how  destroyed,  337. 
Copyright,  for  what  granted,  141. 
Coronation,  ceremony  of,  10. 
oath,  form  of,  11. 
Courses  and  distances  controlled  by  boundaries,  153. 
Covenant,  when  a  release,  348. 

not  to  sue,  effect  of,  349,  376. 
between  high-sheriff  and  under-sheriff,  673. 
Crop,  who  is  entitled  to  the,  453. 

replevin  does  not  lie  for  a,  550. 
liable  to  seizure,  703.     . 
Crown,  who  inherits  the,  10. 

property,  rules  relating  to,  84. 

D. 

Damaois  for  an  escape  affainst  sheriff,  730, 731* 
Jk  injuria^  not  a  proper  plea  to  an  avowry,  574. 
Jk  proprieiaU  probanda^  writ  of,  540,  545. 
De  retomo  kabendo^  when  to  be  issued,  546. 
Declaration  in  replevin,  requisites  of,  553. 

of  war,  effect  of,  81. 
Deed,  distinction  between  a  will  and  a,  383. 
Defence  to  a  fetre/acsi»,  what  can  be  a,  635. 
Demand  of  rent,  when  required,  481. 
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Demand  of  rentt  place  of,  487. 
Demands,  what  is  released  by  the  word,  883. 
Demurrant,  meaning  of,  669. 
Deodands,  who  is  entitled  to,  117. 
Deputy-sheriff,  implied  appointment  of,  671.    See  Shariff, 

continuance  of  his  appointment,  673. 
what  acts  may  be  done  by,  676. 
manner  of  appointing,  677,  678. 
cannot  make  a  deputy,  678. 
Derelict  lands  belong  to  the  king,  \%. 

property  at  sea,  who  is  the  owner  of,  36. 

entitled  to  salrage  of,  37. 
goods,  prerogatiTe  of,  41. 
Discount,  what,  640. 

DisjunctiTe,  rent  may  be  leseired  in  the,  460. 
Dispensation  of  the  laws,  when  in  England,  ^%, 

neyer  in  the  United  States,  67. 
Distress,  origin  of,  448. 

remedy  by,  493. 
District  court,  jurisdiction  of,  101. 
DiBtrifigmJLfa,^  how  to  be  executed,  707. 
Door,  power  of  sheriff  to  break,  696. 

what  is  an  outer,  697. 
Doable  ▼alne,  what,  499,  503. 

rent,  what,  499. 
DraU^  petition  de^  107. 

mofuiram  de^  107. 
Daties,  how  leried  by  the  king,  139. 

E.  ' 

Ease  and  &Toar,  effect  of  securities  for,  719. 
Ecclesiastical  matters,  king's  prerogatiTe  in,  56. 

courts,  idrisdiction  of,  56,  57. 
Effect,  patent  cannot  be  granted  for  an,  136. 

of  a  set-off,  659. 
Elegit^  how  executed,  709. 
ElongaiOj  effect  of  return  of,  549. 
Embargoes,  king  may  lay,  63. 
Enfflish  goYemment,  a  monarchy,  6. 
Enlargement,  how  fhr  releases  inure  by  way  of,  364. 
Escape,  sheriff  when  liable  for  an,  681,  683,  683,  693* 
Escheat,  who  is  entitled  to,  15.    ' 

reauisite  of  inquisition  in,  18* 
Escheator,  auties  of,  17. 
Estates  of  the  realm,  what  are  the,  6, 7. 
EscpoAjatAo  law,  not  to  be  passed,  44. 
^Sxecntion  of  writ,  how  maoe,  700. 

when  to  be  made,  701. 
duty  of  sheriff  when  he  has  several,  703. 
priority  of,  707. 

when  merely  voidable,  601,  603* 
Executor,  when  entitled  to  rent,  473. 

•etVe/aetof  will  lie  against,  609 
Extinguishment,  releases  that  inure  hy  way  of,  363. 

of  rent,  what  operates  as  an,  533. 


F. 


FiALTT,  oath  of,  448. 

Feny,  grant  of  a,  when  good,  114. 

who  entitled  to  keep  a,  114. 

iMpubUdjurii,  115. 
FUrifaeiMf  how  to  be  executed,  708. 


3p2 


"1I«  INDEX. 

Fihm  flfWB,  whftt,  93. 

FiDM  and  foif0ltiifM«  king't  prarontife  tii«  44. 

who  is  entitled  to,  117. 
Fira,  efleet  of  aoeidental,  6S3, 694. 
FUbing,  right  of,  90. 
Fhitatn^  what,  35. 
Flowen  of  the  crown,  what,  117. 
/bdui,  what,  63. 
Forfeitnrea,  feadal,  448.    See  Fina, 

of  a  lease,  when  waired,  486. 
Form  of  the  vetum  of  a  rescous,  589. 
Fornication,  how  panished  in  eoclesiattieal  coQTti,  67. 
Fortifications,  rij^ht  of  tiie  king  to  make,  63. 
Fountain  of  Justice,  king  is  tiie,  56. 
FranehiM,  mrtfoeuu  to  repeal,  609. 
Fraud  will  aroid  a  patent  or  grant,  149. 

G. 

Onsi,  who  entitied  to  wild,  94. 
Grant,  when  presumed,  94. 

bj  the  crown,  effect  of,  114. 
of  what,  114. 
ofa  ferry,  114. 
by  the  king  arising  from  his  interest,  116. 
how  construed,  149. 
'whenToid,  149, 150, 169. 
effect  of  legtslative,  150, 151. 

possession  of,  151. 
when  qualified  by  recital,  151.   * 

good  in  part  and  bad  in  part,  154. 
presumptions  ofa,  156. 
Grouna-rent,  effect  of  release  of  part,  250. 
nature  of,  450. 

H. 

Hdberi  faeUn  pomuUmem^  how  to  be  executed,  710. 

HuTcn,  what,  95. 

Heir,  when  entitled  to  rent,  473,  476. 

tin  facUu  will  lie  for  or  against,  611. 
Heresy,  how  punished  in  ecclesiastieal  courts,  57. 
High  seas,  what,  19. 
High-sheriff^  power  of,  671.    See  Surijf. 

coTcnants  between  under-sheriff'  and,  673. 

what  acts  must  be  done  by,  675. 
Hon  de  mn  /ee,  when  a  proper  plea,  667. 
Husband,  how  far  he  may  release  wife*s  rights,  275* 

and  wife,  when  Kin  fadoM  will  ue  for  or  againrt,  614. 

I. 

Idiots,  king  has  the  care  of,  65.  ' 
Importations,  how  reffulated,  99. 
Impressment,  right  of,  63. 
Indemnity  to  sheriff*,  when  good,  719— 790l 

void,  719—790. 
Indulgence  to  one  of  scTeral  debtors,  effect  of,  977. 
Infants,  Idng  has  the  care  of,  65. 
Informations,  when  proper,  100. 

in  what  courts  to  be  made,  101. 

what  proof  required  to  sustain,  101. 

form  of,  103. 

amendment  of,  105. 
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Inquests  of  office,  wnen  pro|>er,  98. 
Inquisition  in  escheats,  requisites  of,  18. 
Invention,  who  is  entided  to,  131. 


J. 


Jail,  jurisdiction  of  sheriff  oTer,  680. 

liability  of  sheriff,  thougfh  there  is  no,  681. 
what  place  may  be  a,  681. 
insufficiency  of,  no  excuse  to  sheriff,  689. 
JeUam,  what,  35. 

Joint  owners,  must  join  in  repleyin,  653. 
Judgment  against  one  of  seyeral  debtors,  efSect  of,  976,  278. 
in  repleyin,  what,  575. 

when  to  be  pro  retomo  habendo,  579. 
on  scire  facias^  6^5,  637* 
when  it  may  be'set  off,  648. 
Judiciary  of  the  United  States,  power  of,  56. 
Juror,  wno  is  privileged  from  serving  as  Sf  159, 160. 
Jui  privatum^  what,  37* 
njgitim,  what,  37. 
pSfUeum^  what,  37. 

K. 

Kino,  prerogative  and  rights  of,  6. 

not  one  of  the  three  estates  of  the  realm,  7. 
commencement  of  the  reign  of  the,  10. 
never  dies,  10. 
who  is  heir  to  the,  10. 
defaeto^  what,  11. 
dejur^,  what,  11. 
oath  of,  11. 

is  the  universal  occupant,  13. 
derelict  lands  belong  to  the,  13. 
right  to  escheats,  15. 

prerogative  in  seas  and  navigable  rivers,  18. 
swans  and  royal  fish,  5t4. 
ports  and  havens,  35. 
beacons  and  light-houses,  33. 
wrecks,  34. 
coins,  37. 
mines,  37. 
derelict  eoods,  41. 
fines  and  forfeitures,  44. 
over  the  persons  of  his  subjects,  45. 
as  the  fountain  of  justice,  55.  * 
in  ecclesiastical  matters,  56* 
creating  officers,  56. 
making  war  and  peace,  56. 
as  parent  patrim^  65. 
in  granting  dispensations,  66. 
pardons,  66. 
issuing  proclamations,  79. 
of  what  incapable,  81. 
can  do  no  wrong,  81. 
cannot  arrest  in  person,  83. 
be  seised  to  a  use,  83. 
tenant,  83. 
may  be  executor,  83. 
has  two  capacities,  83. 
is  a  sole  corporation,  83. 
may  reserve  rent,  84. 

pass  a  chose  in  action  under  the  sign  manual,  85. 
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King,  r»-eiitrj  bj,  how  made,  89. 

rights  prefemd  to  a  aabjeety  91. 

acts  ofparliament  which  extend  to  the,  99. 

not  bound  by  act  of  limitations,  94. 

laches  cannot  be  imputed  to  the,  95. 

suits  by,  prerogatiTe  in,  98.  • 

aathorisea  to  grant  pensions,  131. 
sell  or  devise,  197. 

duties  levied  by,  199. 

what  property  may  be  granted  brthe,  130. 
Knigbt*8  seirice,  tenures  by,  abolished,  450. 

L. 

Lachis  cannot  be  imputed  to  the  king,  95. 

Landlord,  when  entitled  to  claim  rent  from  sheriff,  510, 511. 

ljtfigtiuiu$f  return  of,  714. 

Law-books,  license  for  printing,  143. 

may  be  the  subject  of  a  copyright,  149. 
League,  what,  63. 

kinds  of,  63. 

difference  between  a  truce  and  a,  63. 
Legatee  of  personal  property  for  life,  when  to  give  security,  309. 
Legislative  grant,  effect  of,  131. 
Lettera  of  marque,  king  may  grant,  63. 
Letters  patent,  ieirefaeia$  to  repeal,  608. 
Lofoni  it  eouMafii,  when  to  be  proved,  563. 
lAwuifaeiat^  how  to  be  executed,  709. 
Licenses  to  trade,  effect  of,  33. 
Ujgam^  what,  35. 
Light-houses,  king*s  prerogatives  in,  33. 

where  to  be  erected,  34. 
Limitation  between  a  condition  and  a,  381. 

over,  effect  of,  390. 
Limitations,  state  not  bound  by  act  of;  90, 94. 

M. 

MBoriiimt  tnoremenia^  rights  of  king  to,  18,  SK3. 
Member  of  Congress,  privilege  of,  183.    See  PrimUgc 

extent  of  privilege  of,  191. 
Method,  patent  cannot  be  granted  for  a,  136. 
Militia,  who  privileged  from  serving  in  the,  163. 
Mines,  king's  prerogatives  in  relation  to,  40. 
what  belong  to  the  king,  40. 

subject,  40. 
MUter  It  eaiatt^  releases  that  inure  by  way  of,  S57. 
droiU  releases  that  inure  by  way  of,  960. 
Money,  what,  37. 

origin  of,  38. 
Mvndram  de  droits  what,  107. 
Month,  what,  915. 

Mortgaged  premises,  effect  of  release  of  a  part,  951. 
Mortun9f  return  of,  714. 
Murage,  king  may  grant,  114. 
Mutual  debts  may  be  set  off,  640. 


Narrow  seas,  what,  18. 
Ne  exeai  rtgno^  when  to  issue,  49. 
Negligence,  sheriff  liable  for,  739. 
New,  what  is,  141. 


N. 
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iVtAtZi,  effect  of  two  letums  of,  631.  * 

Ml  habuit  in  tenemerUisj  when  not  a  good  plea,  573. 

jyoUe  prouquif  effect  of,  103. 

when  to  be  entered,  103. 

in  Teplevin,  effect  of,  579. 
JSinmne  pceruBf  what,  498.  • 

iVbfi  eqntf  plea  of,  557. 

effect  of,  574. 
Hhn  obsiantea^  when  ^nted,  66. 
Nonsuit  not  granted  in  replevin,  579. 

againBt  government,  103. 
Not  found,  effect  of  return  of,  631. 
Notice  of  set-off,  effect  of,  658. 
Nullum  tempu9  oceurrit  regij  maxim  of,  95, 157* 

o. 

Oaths  of  allegiance,  when  required,  47. 

fealtj,  form  of,  448. 
Office  found,  effect  of,  108. 
Officers,  king's  prerogative  in  creating,  60. 

how  appointed  in  the  United  States,  60* 

powers  of,  61. 

p. 

Pabdon,  bj  whom  granted,  66. 
effect  of,  66,  79. 
conditional,  66. 
Pareru  patriae  king  is,  65. 

Particular  estate,  required  to  support  a  remainder,  406. 
Parties  to  actions,  privileges  of,  170. 
in  replevin,  550. 

executor,  551. 
feme  covert,  551, 
several,  553. 
servant,  553. 
tenant  in  common,  553. 
Joint  owners,  553. 
equitable  owner,  553. 
bailee,  553. 
father,  553. 
in  an  avowry,  who  are  to  be,  563. 
to  Kirtfadtu^  who  most  be,  606,  618. 
to  a  set-off,  649. 

agents,  649. 
factors,  649. 
insurance  brokers,  649. 
husband  and  wife,  649. 
one  of  several  partners,  650. 
assignee,  650. 
trustee,  651. 
plaintiff  on  record,  655. 
bank,  656. 
executors,  656. 
surviving  partner,  657. 
Patent,  who  entitled  to,  131, 133, 133. 
for  what  granted,  133, 136. 
effect  of,  133,  133. 
surrender  of,  133. 

action  for  violation  of  right  to,  133. 
what  is  a  violation  of  right  to,  134. 
construction  of,  149. 
Payment  to  assignor  of  a  bond,  when  valid,  373. 
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PajBMBtvfnitdifehargwl  by,  619. 

tiiM  of,  460,  466,  519. 
plaee  of,  513. 
prMiimpUoD  of,  513. 
to  stnomr,  effect  of,  513. 
who  enutled  to,  513,  513. 
bow  apportioned,  513. 
to  Joint  tenant,  effect  of,  513. 
to  tenant  in  common,  effect  of,  513. 
PeMe,  wbat,  67. 

kinds  of,  67. 
Peers  entitled  to  priyUege  from  arrest,  183. 

serving  on  jury,  189. 
letter  misslTe,  189. 
other  pririleges,  189. 
Pensions,  king  aothorised  to  grant,  131. 
Perishable  gcMds  given  over,  when  to  be  sold,  399. 
Petition  de  droii,  what,  107. 
Plaee  where  rent  mast  be  demanded,  487. 
Pleading  to  a  $eirefaeia$^  634. 
Pleas  in  replevin,  requisites  of,  556. 
Pledges  in  lepelvin,  when  to  be  taken,  533. 

kinds  of,  533. 
Pontage,  king  may  grant,  1 14. 
Pope,  former  power  of  the,  56. 
Ftme  eomiiatui^  authority  of  sheriff  to  raise  the,  695. 
Pomemofratrit,  rule  of,  does  not  apply  to  the  king,  85. 
Possession,  grant  presumed  from  length  of,  94. 

not  required  to  support  replevin,  553. 
Port,  what,  35. 

Precedent  conditions,  remainders  that  arise  on,  380. 
Prerogative,  meaning  of,  5. 
etymology  of,  5. 
effect  of;  5. 

when  to  be  allowed,  8. 
division  of  the  subject  of,  9. 
of  king  as  universal  applicant,  13. 
in  cases  of  escheats,  15. 

seas  and  navigable  rivers,  18. 
swans  and  royal  fish,  34. 
ports  and  havens,  35. 
Deacons  and  lighthooses,  33. 
wrecks,  34. 
coins,  37. 
mines,  37. 
derelict  goods,  41. 
fines  ana  forfeitures,  44. 
over  persons  of  his  subjects,  45. 
as  the  fountain  of  justice,  55. 
in  ecclesiastical  matters,  56 
creating  offices,  50. 
making  war  or  peace,  63. 
as  pareru  pairia,  65. 
in  granting  dispensations,  66. 
pardons,  66. 
Press  soldiers,  king  may,  63. 
Printing,  grants  of  liberty  of,  141. 
Priority  of  executions,  707. 
Privilege,  what,  158. 

who  entitled  to,  158,  173. 
what  officers  entitled  to,  164. 
allowed  to  persons  attending  court,  168. 
sheriff  not  bound  to  take  notice  of,  169. 
in  what  cases  allowed,  173,  187. 
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PriTilege  how  claimed,  174. 

allowed,  174. 
pleaded,  174. 
persons  entitled  to,  how  to  sue  and  he  sued,  180. 
whether  there  can  he  a  privilege  against,  181. 
of  peers,  18Sf. 
membeis  of  parliament,  183, 187. 
congress,  183 
assemhly,  183. 
state  convention,  183. 
•errants  of  members  of  parliament,  186. 
foreign  ministers,  187. 
ambassador  and  his  servants,  187. 
commencement  of,  190. 
how  to  be  taken  advantage  of,  193. 
what  is  a  breach  of,  196. 
proceedings  in  court  by  and  against  persons  entitled  to,  197. 

Privy  seal,  how  awarded,  63. 

Probable  cause  to  justify  a  seizure,  what,  30. 

what  is,  105. 

consequence  of  seizing  goods  without,  106. 

Proclamations,  effect  of  king's,  79. 

by  whom  to  be  made,  80. 
when  unlawful,  80. 
Profit  d  'prt/nisrt^  what,  33. 
ProhibiUon,  what,  306. 

object  of,  307. 

what  courts  may  grant  writs  of,  307. 

King's  Bench,  307. 
Chancery,  307. 
Supreme  Court,  309. 
Circuit  Court,  309. 
when  granting  a  writ  of,  is  discretionary,  309. 
who  may  demand  a  writ  of,  310. 
who  may  be  joined  in  a  writ  of,  %\\* 
costs  in  cases  of,  317,  319. 
when  granted  absolutely,  331. 

qamuifM^  331. 
form  of  declaration  m,  333. 
number  of,  333. 
time  when  to  be  granted,  334. 
to  what  courts  awarded,  336. 
'  inferior  temporal  courts,  when  granted,  330. 
spiritual  court,  when  granted,  333. 

they  meddle  with  a  temporal  matter,  333. 
determine  on  matter  of  freehold,  336. 
criminal  offence,  337. 
acts  of  parliament,  338. 
have  concurrent  jurisdiction,  339. 
offence  ofdisobeying  a,  344.  ,     ,     .  ^      ono 

Property  in  goods  changed,  when  owner  has  recoveied  value  in  an  acUon,  a9S«. 
bond,  when  to  be  given,  639. 

liability  of  sureties  on,  639. 
Prostitution,  no  action  lies  for  a  house  let  for  the  purpose  of,  607. 
Public  money,  how  to  be  drawn  from  treasuy,  116. 
Purchaser,  when  entitled  to  rent,  631. 
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RiASONABLi  surety*  w*»»*»  713. 
Receipt,  effects  of;  349. 
Recognisances,  nature  of,  606. 
Re-^ntry,  how  to  be  made,  167. 

pTfr-requisites  to  a,  48I9  483. 
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Regntiyt  elaoM  of,  496. 
IUImm,  what,  945. 

kinds  of,  945. 

ooDAtraction  of,  S45,  S69. 

•xpren,  S46. 

form  of,  346. 

covenant  may  operate  aa  a,  948. 

to  one  of  aeTeral  debtors,  effect  ol^  949. 

of  part  of  a  ^ound-rent,  effect  of,  950,  999, 993. 

how  far  a  dispoeition  bj  will  may  operate  aa  a,  951. 

by  operation  of  law,  how  created,  953. 

the  appointment  of  a  debtor  to  be  executor,  how  &r  a,  955. 

mamsfe  of  obligor,  when  a,  956. 

of  lands,  how  thej  inure,  957. 

b J  way  of  mitier  le  etiate,  957. 
mitter  k  dnrii,  360. 
eatingnishment,  969. 
enlargement,  964. 
what  interest  paases  bT  the,  367. 
who  are  capable  to  make  a,  969. 
one  of  two  partners  may,  970, 988. 
one  of  two  trustees  cannot,  970. 
cannot  extinguish  future  rights,  371. 
assignor  of  a  bond  cannot  make  a,  371,  379. 
by  executora  and  administralors,  973. 

hvsband  o(  wife's  interest,  when  Talid,  974. 
to  whose  benefit  it  inures,  376. 

one  of  scTeral  debtors,  effect  of,  976. 
of  dower,  when  valid,  381. 
when  restrained  to  a  special  purpose,  988. 
recital  in  a  deed,  how  far  a,  391. 
what  interest  is  given  up  by  a,  999. 
may  be  conditional,  993. 

without  eonsidsration  and  not  under  seal  ia  void,  993. 
RomaiDdeia  and  reversions,  origin  of,  994. 

of  what  things  there  may  be,  997. 

cannot  be  limited  in  ehattela,  300. 

of  personal  property  may  be  limited  after  a  life-estate,  301. 

by  what  words  crested,  303. 

difference  between  executory  devises  and  contingent,  304. 

designation  of  the  peraon  to  take  in,  304. 

kinds  of,  315. 

vested,  315. 
contingent,  315. 
which  arise  on  conditions,  380. 
vested  must  be  supported  by  particular  estate,  406. 
when  subject  to  the  acts  of  particular  tenant,  449. 
accounted  but  one  with  the  particular  estate,  445. 
Remedy  to  recover  rent  by  distress,  499. 

writ  of  annuity,  495. 
assize,  496. 
re-entry,  496. 
nomine  pcmWf  498* 
action,  499. 

for  use  and  occupation,  503. 
payment  to  the  sheriff,  509. 
Remission  of  penalty,  effect  of,  67. 
Removal  of  suits  into  exchequer,  103. 

Circuit  Courts  of  the  United  States,  105. 
Rent,  history  of,  447. 
kinds  of,  450. 
service,  450. 
charge,  459. 
seek, 453. 


INDEX.  733 

Rent,  oat  of  what  things,  454. 
ground,  what,  450. 

release  of  part,  effect  of,  250,  393^  993. 
senrice,  how  reserved,  457. 
how  reserved,  459. 

by  operation  of  law,  459. 
agreement,  459. 

express,  459. 
implied,  459, 462. 
rules  respecting  the  creation  of,  460. 

1.  must  not  be  inconsisteni  with  the  grant,  460. 

2.  must  he  productive  to  the  tenant,  460. 

3.  may  be  in  the  disjunctive,  460. 

4.  roust  have  a  time  of  payment^  460. 

5.  cannot  be  reserved  to  a  stranger,  460,  470. 

6.  may  be  reserved  genercUfy,  iSo,  470. 

7.  ought  to  be  to  grantor  and  his  heirs,  461. 

8.  how  construed,  461. 

9.  the  reservation  follows  the  nature  of  the  interest  granted^  461. 

10.  it  will  follow  the  nature  of  the  estate  granted,  462. 

11.  rent  need  not  be  absolutely  reserved,  462. 

12.  though  the  demise  be  entire  the  reserved  may  be  split  into  parcels,  462. 

13.  when  lands  and  personal  chattels  are  let  together,  the  whole  rent  is  pay- 

able out  of  the  land,  462. 

14.  after  tenure  has  been  created  it  cannot  be  changed,  462. 
when  payable,  460,  466. 

tender  of,  469.    See  Tender. 

may  be  payable  in  advance,  470. 

to  whom,  may  be  reserved,  470. 

cannot  be  apportioned  between  personal  representative  and  heir,  478, 476. 

when  to  commence,  472. 

continuance  of,  473. 

rights  of  heir  to,  473,  476. 

executor  to,  473, 476. 
vendor  to,  473. 
vendee  to,  473. 
tenant  in  tail  to,  479. 
remainder-men  to,  479. 
apportionment  of,  480. 
recoveiY  of,  481. 
demand  of,  481. 

time  of,  486. 
place  of,  486. 
power  of  re-entry  for,  483. 
remedies  to  recover,  492.    See  Bemedy, 
recovery  of,  by  distress,  492. 
payment  of,  to  sheriff,  509,  510. 
how  discharged,  512. 
suspended,  514. 
charge,  what,  517. 
purchaser,  entitled  to  what,  521. 
suspension  of,  523. 
extmffuishment  of,  523. 
Replevin,  division  of  the  subject,  524. 
nature  of,  525,  527. 
defined,  525. 

for  what,  may  be  brought,  525. 
both  parties  are  actors  in,  526. 
is  a  local  action,  527. 
kinds  of,  527. 
pledses  in,  532. 
bono,  form  of,  539. 

1.  oridnal  writ  of,  540. 

2.  tmM^mam,  541. 

3Q 
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IUplenii«  3.  teeond  deliYannoe,  643. 

4.  de  proprieiate  probanda^  545. 

5.  dt  retcmo  kaktndo^  546. 

6.  retarn  irrepleTisablef  547. 

7.  how  sheriflf  must  exeeate  prooeM  oi^  547. 
for  what  a,  lies,  549. 

lies  against  whom,  550. 
daelaration  in,  553. 
pleas  in,  556. 
ayowries  in,  558. 
jadgment  in,  575. 
there  can  be  no  setH>ff  in,  641. 
Reseoe,  what,  580. 

offenoe  of,  589. 
when  justified,  581. 
letorn  of  a,  589.    See  lUiurru 
Rasenration  of  rent  may  be  by  operation  of  law,  459. 

express  agreement,  459,  460l 
implied  agreement,  459,  4€9. 
must  be  to  the  grantor,  460. 
may  be  general,  460. 
most  follow  nature  of  interest,  461. 

esute,  463,  475. 
may  be  split,  469. 

no  technical  expressions  requisite  to,  463. 
out  of  what  a,  may  be,  470. 
RestricUon  of  alienation,  when  Toid,  393. 
Reiomo  habendo^  writ  of,  546. 
Return,  king  may  command  his  subjects  to,  53. 
form  of  a,  in  rescous,  589. 

when  trayersable,  593. 

to  a  $eire  factOM,  form  of,  631,  633. 

irreplevisable,  what,  547. 
ReTenue,  wnat,  118. 
ReTerter,  what,  449. 
Bien  in  arrart^  effect  of  plea  of,  574. 

plea  of,  558. 
Ripa,  what,  38. 

Riparian  owners,  rights  of,  30, 34. 
River,  channels  of,  belong  to  the  king,  14. 
rights  of  king  over,  18. 

s. 

SBondlalum  fiu^gfio/tim,  what,  593. 

who  entitled  to  an  action  of,  593. 
for  what  it  lies,  593. 
proceedings  in,  596. 
fietre/oetof,  nature  of,  598. 
form  of,  598. 
requisites  of,  598. 

when  to  be  issued,  quo  ad  reddawmy  698. 
when  a  proper  remedy,  699. 
to  revive  judgments,  600. 
on  recognisances  and  statutes,  606. 
letters  patent,  608. 
franchises,  609. 
by  and  against  executors,  609. 

administrators,  609. 
heirs,  611. 
terre-tenants,  611. 
husband  and  wife,  614. 
against  bail,  616. 

several  defendants,  618. 
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Sdrefaeias^fann  of  writ  of,  619. 

reqaisites  of  writ  of,  619. 
DO  declaration  requisite  od«  620. 
when  retainable,  620. 
service  of,  631. 
return  to,  633. 
from  court  to  issue,  633. 
pleading  to  a,  634. 
will  be  quashed,  when,  638. 
Sea-shore,  what,  31. 
8ea,  prerogative  of  the  king  over  the,  18. 

right  of  fishing  in,  18. 
Seal,  a  writ  is  void,  if  it  have  no  seal,  690. 

good  with,  though  without  a  signature,  690,  691. 
Second  deliverance,  writ  of,  543. 

when  it  may  be  had,  543. 
form  of,  543.       , 
does  not  lie  after  judgment,  544. 
taken  away,  in  what  cases,  544. 
Seizure,  what  property  is  liable  to,  703. 
Sequestration,  nature  of,  638. 

when  introduced,  689. 

not  granted  upon  petition,  630. 

when  granted,  630,  631. 

against  whom  awarded,  63 L 

to  what  places,  633. 

what  estate  is  liable  to,  633. 

copyhold  lands,  633. 
real  estate,  633. 
personal  estate,  633, 
choses  in  action,  633,  633. 
effect  of,  633,  634. 
when  determined,  638. 
Sequestrators,  powers  and  duties  of,  634. 
SetK)ff,  what,  639. 

difference  between  compensation- and,  639. 

nature  of,  640. 

the  debt  must  be  mutual  to  entitle  party  to  a,  640. 

limitation  may  be  pleaded  to  a,  641. 

in  what  actions  there  may  be  a,  641. 

what  debts  may  be,  643. 

nature  of  the  demand  to  be,  643. 

claims  before  judgment  may  be,  643. 

judgments  may  be,  648. 

costs  may  be,  644. 

in  replevin  there  is  no,  641. 

against  what  claims  there  may  be  a,  649. 

what  parties,  649.     See  Parties, 

when  there  mast  be  a  plea  of,  657. 

notice  of,  657. 
effect  of,  659. 
Sheriff,  nature  of  his  office,  660. 
qualifications  of,  663. 
who  is  exempt  from  serving  as,  663. 
election  of  unqualified  person  as^  not  void,  666. 
manner  of  appointing,  666, 
oath  of,  666. 

continuance  of  oflSce  of,  668. 
determination  of  office  of,  668. 
must  attend  to  no  other  ofiSce,  668. 
cannot  act  as  solicitor,  668. 
must  be  a  resident  of  his  county,  669. 
cannot  dispose  of  his  bailiwick,  670. 
power  and  duty  of  high,  671. 
appointment  of  under,  671. 
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Rbarifl^  eoTenanti  between  under-sheriff  and  kigfa,  673. 
nets  of  deputy  or  under-eheriff  or,  675. 
Joritdiciion  of,  over  jails,  680.    See  ML 
responsible  dvilUer  for  acts  of  deputy,  679. 
liable  for  eseape,  681,  689,  683. 
acts  of  preceding,  683. 

succeeding,  683. 
acts  when  there  is  more  than  one,  685. 
duty  of  as  a  judicial  officer,  688. 

ministerial  officer,  689. 
bound  to  execute  writs,  689. 
cannot  dispute  authority  of  a  court  baring  jurisdiction,  690. 

inquire  into  the  regularity  of  the  proceedings,  690. 
justified  by  a  writ,  of  court  having  jurisaiction,  691. 
must  execute  writs,  693. 
how  to  execute^  /a.,  693,  702. 
diligence  to  be  used  by,  in  executing  process,  694. 
power  to  raise  the  pone  comitalua^  695. 

break  doors,  when,  696. 
where  and  when  to  execute  writs,  700. 
how  to  execute  writs,  703. 

of  replcTin,  547. 
his  duty  on  arrests,  713.    See  Jrred. 

in  returning  writs  of  arrest,  718. 
bringing  in  the  body,  718. 
actions  hj  and  against,  730.    See  Jcliona, 
liability  in  cases  of  replevin,  547. 

aale,  when  landlord  is  entitled  to  money  made  on,  510,  51S. 
Signature  of  officer  not  indispensable  to  a  writ,  691. 
Skill,  sheriff  is  liable  for  want  of,  733. 
Soit  droit  Jait  alpartie,  entry  of,  108. 
State,  suits  by  or  against,  107. 
Statutes,  nature  of,  605. 

of  limitations  do  not  bind  the  state,  90, 94. 
Stranger,  when  rent  cannot  be  reserved  to,  460. 
Strays,  property  in,  41,  43. 
Subjects,  who  are,  45. 

owe  allef^iance,  47. 
Subsequent  conditions,  remainders  that  arise  on,  380. 
Sunday,  when  to  be  computed,  633. 

whether  sheriff  can  execute  a  writ  on,  701. 
Snrveyor^general,  duties  of,  186. 
Suspension  of  rent,  when  there  is  a,  533. 
Swans,  king's  prerogative  over,  34. 

T. 

Taxis,  who  is  bound  to  pay,  510,  511,  513. 
Technical  terms,  effect  of,  151. 

when  not  required,  337. 
Tenant  in  common,  how  far  he  can  release,  358,  368. 

to  the  prxeipe,  who  is,  435. 
Tender  of  rent,  when  to  be,  469. 
where  to  be,  469. 
personal,  when  good,  469,  470. 
effect  of,  484. 
Terre-tenant,  when  teirefaeiai  will  lie  for  or  agunst,  611. 
Time  how  computed,  315. 

of  payment  of  rent,  how  ascertained,  460,  466. 
demand  of  rent,  486. 
Tonnage,  when  granted,  37. 
Traverse  of  office,  what,  107. 
Treasure-trove,  property  in,  41 
Truce,  what,  63. 

difference  between  a  league  and  a,  63. 
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U. 

UiTDiB-sheriff,  appointment  of,  671.    See  Sheriff, 

implied  authority  of,  671. 
covenants  between  high-sheriff  and,  673. 
what  acts  may  be  done  by,  675 
how  appointed,  678. 
United  States  entitled  to  a  priority  of  payment,  91. 
Use  and  occupation,  acUon  of,  503. 

does  not  lie  against  purchaser,  505. 
no  action  lies  for  the,  of  a  house  let  for  the  uses  of  prostitution,  507. 
an  action  lies  for,  against  an  assignee  of  a  lease  under  seal,  507. 
when  an  action  lies  for,  508. 
Useful,  patent  must  be  granted  for  something,  140. 

V. 

Vested  remainders,  what,  313. 

may  be  taken  in  execution,  315. 
Vieeeomes  non  tnisit  breve,  effect  of,  603. 
Vicontiel  power,  when  determined,  540. 

w. 

Waifs,  property  in,  41. 
Waiver  of  forfeiture  of  lease,  what,  486. 
War,  kinff's  prerogative  in  making,  63. 
kinds  of,  62, 

congress  may  declare,  64.  , 

when  it  exists,  81. 
Wife,  effect  of  deed  by  a,  420. 
Wild  animals,  who  is  entitled  to,  25. 
Will  does  not  operate  as  a  release,  251. 

distinction  between  a  deed  and  a,  383. 
Withernam,  when  to  be  issued,  541. 
derivation  of,  541. 
form  of  writ  of,  541. 
how  cattle  taken  in,  may  be  used,  542. 
is  a  mesne  process,  542. 
both  plaintiff  and  defendant  entitled  to,  542. 
Witness,  privilege  of,  170. 

when  entitled  to  privilege,  how  discharged,  175. 
Words,  effect  of  general,  155. 

bona  et  catallafelonum,  155. 
a  tempore  plena  alatis,  155. 
totum  staium  tuum,  155. 
technical,  when  not  required,  327. 
when,  389. 
then,  389. 
if,  389. 

which  make  a  condition,  what,  395. 
description  of  time  and  manner,  what,  395. 
in  default  of  issue,  404. 
Wreck,  what,  35. 

prero^tive  of,  34. 
who  IS  entitled  to,  117, 157. 
Writ  de  proprietale  probanda,  545. 
of  annuity,  remedy  by,  495. 
tdre  facias,  form  of,  619. 

requisites  of,  619. 
Wrong,  king  can  do  no,  81.(f 
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